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Kunhikavamma | printed. 
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A Raghubans Kunwar 48 213 
«47 692] 292| Rani Parbati Kunwar v. Deputy 
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435 | Dwarkanath Raimohan Chondhuri Aiyar 49 283 
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234 |. Aditya Prasad v. Muhammad Mu. | 269 | Chhatarpal v. Hardeo Bakhsh 
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30 | Crown v. Lachman Das ' 46 294 
31 | Karim Bakhsh v. Crown 46 40 
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PRIVY COUNCIL. 
AFPBAL FROM THE OCatcetTa Higa Court. 
Octoher 16, 1917. R 
Present :——Lord Parker of Waddington, 
Lord Wrenbury, Sir John Edge and 
Mr. Ameer Ali. 
Bhaiya RAJ KISHORE DEO~— APPELLANT 
versus 
BANI MAHTO AND OTHERS— 


RESPONDENTS. 

Evidence Act (I of 1872), s. 35—Oficial document, 

admissibility of—Register of minhaidari villages. 
A register of Minhaidari villages is an official 
document and is admissible} in evidence under 
- section 85 of the Evidence Act, If, however, it can 
be shown that a particular part of ‘the register isin 
excess of the official duty by reason of which it 
came into existence, that part would be inadmissible. 


Appeal from a judgment of the Calcutta 
High Court (Mr. Justice Chitty and Mr. 
Justice Teunon), dated the 29th April 1912, 

FACTS.—The poing raised in the case 
was as to the admissibility of a certain 
register of Minhaidari villages which 
was made in 1866. It would appear from 
this dceument that a survey of the whole 
Tappah Utari was made and a number of 
particulars were ` recorded regarding the 
villages and the tenants. It was argued 
before the High Court that there was no 
necessity for the Revenue Officer to record 
particulars of the various tenancies in the 
villages. The High Court wrote in their 
judgment on this matter as follows: “As 
to that it 
definitely without knowing more about the 
object and purpose for which this survey 
was made. But ae we find in all the 
entries which have been put before us 
that the tenancies are mentioned and par- 
ticulars of the tenancies given, we may 

1 
l 


is impossible to say anything - 





reasonably infer that that was one cf the 
objects for which ths enquiry was con- 
ducted by the Revenue Officer.” 

Messrs. L. De Gruyiher, K. C., and J. M. 
Parekh, for the Appellant. 

~ JUDGMENT. 

Lorp PARKER or WappixeTon.—In this case -- 
the question is as to the nature of the respond- 
ents’ holding, Tt is admitted that the docu- 
ment under which their predecessor-in-title 
originally held, and which created the 
holding, is lost, and the only question 
that their Lordships have to decide is 
whether another dosument consisting of a 
register, as evidence of the contents, was 
or was not properly admitted. Now clearly 
this register is an official document, and 
therefore it is admissible in evidence under 
section 35 of the Indian Hividence Aot. 
It may be possible hat in the case of 
such a document, if it could be shown 
that any particular part was in excess of 
the official duty by reason of which it 
came into existence, that part might not 
be admissible, but no attempt has been 
made to show this in the present case. 
The document has been admitted by both 
Courts below as proper evidense inthe 
case, and “their Lordships see no reason to 
reverse or to vary that decision. 

The appeal, therefore, - should,in their 
Lordships’ opinion, be dismissed. The 
respondents not having appeared, there is 
no question of costs. Their Lordships 
will bumbly advise His Majesty accord- 
ingly. 

Appeal dismissed, 

Solicitors for the Appellant: Measrs, T, L, 
Wilson § Co. 


ó - INDIAN GASES. |. 


HARA NARAIN BERA V, SRIDHAR PANDE, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2974 
. oF 1916. 
June 12, 1918. 
Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
HARA NARAIN BERA—Derenpant— . 
APPKLLANT if 
VETSUS 
SRIDHAR PANDE AND oruers—PLaintirrs 


RESPONDENTS. 

Res judicata—Matter not decided by Court—Suit 
for declaration of title by survivorship, dismissal of — 
Subsequent suit for declaration that certain aliena. 
tions shall not bind reversion, maintainability of— 
Causes of action~-Limitation Act (1X of 1908), Sch. I, 
Arts 48, 95, :0—Suit for declaration that document 
shall not bind reversion— Limitation. 

A decision cannot operate as res judicata on a 
question which the Court deliberately abstained 
from deciding [p. 3, col. 1.] 

The dismissal of a suit based on tho allegation 
that the plaintiff took acertain property by survivor- 
ship on the death of a certain person, cannot operate 
as res judicata on the claim of the plaintiff, put for- 
ward ina subsequent snit, fora declaration that a 
kot kobala executed by the deceased and a compro- 
mise decree entered intoina suit to enforce it are 
not binding on the inheritance when it comes to 
the hands of the plaintiff as a reversioner |p ‘$, col. 1.77 

Articles 93 and 95 of she Limitation Act have noap- 
plication toa suit bya reversioner for a declaration 
that a kot kobala executed by the last owner anda 
compromise decree made in a suit to enforce the 
kot kobala are not binding on the inheritance. ‘lhe 
Article that applies to such a suit is Article 120 and 
where the plaintiff is in possession, limitation does 
not begin to.run until some act isdone on the docu- 


ments sought to be declared not binding on the” 


inheritance. [p. 3, col.-t,] 


Appeal against the decree of tha District 
Judge, Midnapur, dated the 4th 
September 1916, affirming that of the Sub- 
ordinate Judge, 3rd Court of that District, 
dated’the 27th July 1914, 

FACTS appear from the judgment. 

Babu Jogesh Chandra Dey (with him Babu 
Sarada Charan Matty), for the Appellant;—~ 
This appeal is on behalf of the defendant 
No. 1 and it arises ont of a suit brought 
by the reversioner for a declaration that 
a certain kot kobala and a compromise 
decree made in a suit to enforce the kot 
kobala are not binding on him. 

My first point is that the present suit 
ia barred by the dostrine of res judicata. 

< After the death of Khetra Mohan the plaintiff 
had brought a suit against Khetra Mohan’s 
widow for declaration of his right by 
survivorship in whigh he failed. Jn that 


fists 


suit he dould have and should have made 
the claim which he is now making. 
Refers to section 11 of the Civil Procedure 
Code. Further, the question of the genuine- 
ness of the document, sought to be got 
..rid of, should not have been allowed to 
“be raised in this suit. ' 

The next point is that the present suit 
is barred by the three years’ rule of 
limitation. Refers to Articles 93 and 95 
of the Limitation Act. Both the Courts 
have set aside ‘the compromise decree on 
the ground of fraud. The present suit is 
not merely a suit for a declaration that the 
solenama decree in the previous suit is 
not binding on ‘the plaintiff but also is 
one for setting aside a fraudulent decree, 
and therefore the three years” rule of 
limitation applies to it. Refers to Parekh 
Ranchor v. Bat Vakhat (1). 

The Jast point is that the declaration 
sought for in the suit, vez, that the 
plaintiff is the heir and reversioner after 
the death of Khettro Mohan’s widow, ought 
not to have been given as nobody knows 
now who will be the reversioner at. the 
death of the widow. ` 

Babn Bhujanga Bhusan Mukerjee for 
Babu Mohini Mohan Ohatterjee,; for’ the 
Respondents, not called npon. | 7 

- JUDGMENT.’ 

Fiercuer, J—This is an appeal by “the 
defendant No. l against the deaision of 
the learned District Judge cf Midrapore, 
dated the 4th September 1916, affirming 
the decision of “the Subordinate Judge of 
the same place. The suit was brought 
by a Hindu reverrioner for a declaration 
that a kot kobala said to have been 
executed by one Khetra Mohan Pande in 
the year 1302 and the solenama deoree 
which was entered into in the suit to 
enforce the kot kobale were not binding 
on the reversioner The facts found are 
all clearly in favour of the plaintif. 
What has been urged in this appeal 
and which was urged also in the Courts 
below is this. The present plaintiff brought 
a former suit against the widow of Khetra 
Mohan. In that suit, he alleged that the 
property now sued for was part of the | 
joint family property and that the family 
being governed by the Mitakshara school - 


(1) 11 B. 119; 6 Ind. Deo, (N. 3.) 79. 
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of Hindu Law, on tke ‘dezth of Khetra 
Mohan ke took the property by survivor- 
ship, That suit failed, and the first argu- 
ment that has been raised in this appeal 
is that the present suit is barred by the 
doctrine of res judicata, on the ground 
that the plaintiff could have insluded the 
present cause of action in the former 
suit which he brought. It is quite clear 
that a person having two separate and 
independent causes of action is not bound 
to include them both in the ‘same suit. 
He may bring a suit for each separate 
and independent cause of action. It is 
quite clear that a suit based on the 
allegation that the plaintiff took the 
property by survivorship on the death of 
Khetra, Mohan “is essentially different 
from a suit for a declaration that a certain 
alienation made and the compromise decree 
entered into by the widow are not binding 
on the inheritance when it comes to the 
hands of the revérsioner. 

The next point urged in the appeal 
was that the question whether the kot 
kobala wag a genuine document or not 
wis not capable of being agitated in the 
present sult “às that matter had been 
‘-"determined in thé ‘former suit brought by 
the plaintiff. Thé judgment of tbe 
Appellate Court in the former suit stated 
expressly that the Judge did not decide 
the question as to whether or not the 
hot-kobala was genuine. The Court having 
deliberately abstained from diciding the 
question, it is difficult to see how that 
matter is res judicata. 

The next point urged ,was that the suit 
was barred by limitation. It is said that 
Articles 93 and 95 of the First Schedule 
to the Indian Limitation Act apply to a 
suit of this nature. Articles 93 and 95 
have nothing to do with a suit of this 
nature. The Artisle that applies is Article 
120. In any case, it is obvious that the 
present appellant entered into possession 
of the property within six years prior to 
the institution of the suit. In that view, 
it is quite clear that the plaintiff was 
not bound to bring his suit until some 
act was done on the document which it 
was sought to declare not binding on 
-the inheritance, The learned Judge was, 
therefore, quite right in holding that the 
sait was not barred by limitation. 
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The last point was tbat tbe declaration 
made by the learned Judge was wrong. 
The declaration, s9 far as regards the 
plaintiff, is obviously right, the declaration 
being that the plaintif when he succeeds 
to the property will not be bound bye 
this transaction. The only matter that 
may be urged against the form of the 
decree passed by the learned Judge 
is that it onght to have been drawn 


-in more wide terms so as to include not 


only the plaintiff but also any other 
reversioner who may succeed to the 
property on the death of Khbetra Mohan’s 
widow. The appellant before us has clearly 
no ground to complain in regard to the 
form. in whigh the learned Judge has 
drawn up the decree. There is nothing 
in this point. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

Saausun Hupa, J.—I agree. 

- Appeal dismissed. 


PUNJAB CHI&F COURT. 
Miscantansoc3 Sacono Civiu Aepaat No, 1010 
Ls oF 1918, 
June 6, 1938, 
Present:—Mvr, Justice Martineau. 
NANAK AND OTHaRY— DEFENDANTS 
APPELLANTS : 
versus 
BAAGWAN SINGH AND ANOTHER-—- 
Puasinrines, PRABHU —Derenpant— 
RESPONDENTI. 

Punjab Tenancy Act (XVI of 1887), s. & (6)— 
“Tandlord”, meaning of —Pre-emption -Jule of occu- 
pany rights to mortgagee with possession of proprietary 
rights —Vendor's collateral, whether can pre-empt. 

The term ‘landlord’ as defined in section 4 16) of 
the Tenanoy Act inoludes a mortgagee in possession. 
[p. 4, col. 1.) 

Whore, therefore, plaintiff sued for possession by 
pre-emption of certain land sold by defendant No. 1, 
an occupancy tenant, tothe mortgagees with possession 
of th» proprietary rights: 
< Heli,. that the plaintiff was not entitled to succeed, 
inasmuch as the sale must be held to have been 
made in favour of the landlord [p. 4, col. 1.1 

Akbar Hussain: v Ali Ahmad, 38 Ind. Caw. 712; 
116 P. R. 19:6, followed. 
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SAJJADI BEGAN V., DILAWAR HUSAIN, 


Miscellaneous second appeal from the “ 


order of the District Judge, Hoshiarpur, 
dated the 10th January 1918, reversing 
that of the Munosif, 2nd class, Hoshiarpur, 
dated the Ist November 1917, and remand- 
ing the case under Order XLI, rule 23, 
Civil Procedure Code. 

Mr. Kanwar Narain, for the Appellants, 

Bekhshi Tek Chand, for the Respondents. 

JUDGMENT.-—Prabhu, defendant No. I, 
ån occupancy tebant under section 6 of “the 
Tenancy Ast, has sold his occupancy 
rights to defendants Nos. 2 to 6, who are 
mortgagees, with possession, of. the pro- 
prietary rights. The plaintiff sties for pre- 
emption on the ground that he is a 
oollateral of the vendor. 

The first Court dismissed the suit, holding 
that the mortgagees of the proprietary 
rights were the landlords, and that in 
accordance with the ruling of Akbar Hussain 
v. Ali Ahmad (1) the plaintiff had no right 
of pre-emption as against them. 

On appeal the lower Appellate Court bas 
remanded the case, being of opinion that 
the term “landlord” in the ruling qaoted 
was used in the sense of ` proprietor ” and 
was not meant fo include a mortgagee. 

The defendants have filed a second appeal 
in this Court. It has been held in certain 
oases that the term “landlord ” as defined 
in section + (6) of the Tenancy Act in- 


cludes’ a mortgagee in possession, The 
learned District Judge admits this, but 
thinks that in Akbar Hussain v. Ali 


Ahmad (1), the word should be taken as 
used in the restricted sense of ‘proprietor,’ 
I do not agree with this view. The oase 
of 1916 decides that thera is no right of 
pre-emption in respect of a sale by an 
occupancy tenant of his occupancy rights 
to the landlord, under whatever section of 
“the Act be holds his tenanoy, The decision 
js based on tho rights given to tho laud- 
lord by the provisions of the Tenancy Act, 
and consequently the word “ landlord ” 
in the ruling must have the meaning which 
-it bears in the Act itself and therefore 
-Includes a mortgagee in possession. I can 
see no warrant for the contrary conclusion, 
and I hold that the ruling of 1916 applies 
to the present case and the suit must fail. 
I accept the appeal, set aside the order 


(1) 88 Ind Cas. 712; 116 P. R. 1916. 


a 


{1918 


of the lower Appellate Coart, and restore 
that of the first Court dismissing the suit. 
The plaintiff-respondent will pay the ap- 
pellant’s costs throughout. ; 
Appeal accepted. 


a 


ALLAHABAD HIGH COURT. , 
Civit Revision No. 186 or 1917, 
April 25, 1918. 

Present:—Sir Henry Rishards, Kr., Chief 

Justice, and Justice Sir P. C. Banerji, Kr. 

~ SAJJADL BEGAM—Praintirr— 
APPLICANT 
versus 
DILAWAR HUSAIN AND OTHERS — 
Derenpants-—Opposire Party. 

Decree conditional on paynvent of money within certain 
period, whether can be altered—Jurisdiction of Court— 
Discretion, exercise of— High Court, power of interference 
of. 

Once certain terms aro embodied in adecree the 
Court itself which passed the decree; oven if it so 
desires, has no jurisdiction to alter it save on an 
application for reviow of judgment. [p. 5, col. 1.] 

Where, therefore, a Court madea decree in plaint- 
iff’s favour conditional upon his paying an oxira Gourt- 
fee within a certain time and directed that the 
suit would stand ‘dismissed in the case of non- 
compliance with the condition: 

‘Held, that the Court had no jurisdiction to interfere 
with the decree by extending tho time for payment 
of the extra Court-fee. [p. 5, col. 1,] 

Civil ‘revision from an order of the 
Additional Subordinate Judge, Moradabad. 

Mr. Iqbal Ahmad for Mr. Muhammad Yusuf, 
for the Applicant, 

Mr. S. A. Haidar, 
Party. 

JUDGMENT. —The facts connected with 
this and tbe-- connected application are 
shortly as follows:—A snit was brought’ 
by the plaintiff for dower and also to 
set aside certain deeds executed by her, 


for the Opposite 


deceased husband. A question as to the 
sufficiency of Court-fees arose, and even- 
tually the Court made a decree in the 
plaintiff’s favour onnditional upon her 


paying an extra Court-fee of Rs. 20 within 
a wesk, If this extra Conurt-fee was not 
paid the suit was to stand dismissed. 
What we have just now stated was all 
embodied in and was part of the decree 


Vol. XLVI) 


INDIAN CASES. 


or 
l 


BROJENDRA KISHORE ROY V. JUGENDRA KISHORE- ROY, 


itself. Unfortunately (it is said through 
the negligence of the plaintifs Pleader) 
she did not get proper information, with 
“the result that she deposited Rs. 10 only 
within the time allowed. The defendants 
then made au application for execution 
of the decree on the ground that the 
decree was now in their favour, the 
deposit of Rs. 20 not having been made 
‘as provided in the decree. The plaintiff 
sought in vain to be allowed to pay in 
the extra, Rs. 10. The’ Court doubted 
that it had jurisdistion to extend time 
and rejected the application for extension 
of time. The plaintiff somes here in 
revision and contends that the Court had 
jurisdiction and it ought to have exercised 
it. This. Court always feels great diffi- 


culty in interfering with the discretion 
of the Courts’ below on matters of dis- 
cretion. But there seems to be a more 


formidable objection tothe presentapplication, 
namely, that once the term aboat depositing 
the Rs. 20 was embodied in the decree the 
Court itself, even if it desired, had no jurisdic- 
tion to alter its own decree save on an ap- 
plication for review of judgmert under sec- 
tion 114 read with Order XLVII, rule 1. The 
case-of Naik Ram v. Bhagwan Ohand (1) is 
cited. This was a decision of a single Judge 
and the judgment consists of a single line. 
The circumstances were no doubt in prin- 
ciple the same as in the present case. 
The judgment of ‘the . Court is: “The 
Court had undoubtedly jurisdiction to extend 
the-time.” It has been over and over held in 
pre-emption suits, where the degree itself pro- 
vides that the pre-emptor is to have possession 
conditional upon his paying the pre-emption 
money into Court within a specified time 
and tbat upon his failure to do so the 
suit shall stand dismissed, that the Court 
tas no jurisdistion to extend the time. The 
ground for these decisions has always been 
that the Conrt has no jurisdiction to interfere 
with its own decree save inthe manner we 
have mentioned above. There is no distinstion 
between a pre-empticn decree and any other 
decree which embodies certain conditions 
and provides for thé.suit -being dismissed 
if those conditions are not’ complied with, 
The only exception is that of a mortgage 
decree—time can be extended in mortgage 


(1) 42 Tad. Cas, 613; 15 A. L, J, 511, 


decress’ by virtue of the provisions of Order 
XXXIV. We reject the application but under 
the .circumstances we make no order as to 


“costs. 


We may, here mention that we think 
that it would have been better had the 
Court, after determining that the extra fee 
was" payable, ordered the fee to be paid 
within a certain time, and delayed passing 
its decree until that time bad expired, 

Application rejected. 


CALCUTTA HIGH COURT. 
< ÅPPEAL FROM APPELLATE Decree No, 2361 
or 1916. 
June 12, 1918. 
Present :—Justice Sir Charles Chitty, 
Kr. and Mr. Justice Walmsley. 

Tre Hon'Buu Bast BROJENDRA KISHORE 
ROY CHOWDHURBRY— 
Derenpayt No, 7— APPELLANT 
versus 
Raja JUGENDRA KISHORE ROY 
CHOWDHU RY—Ptaintisy AND oTHers— 
DEFENDANTS RESPONDENTS, 

Bengal Tenancy Act (VIII B.O. of 1885), s. 106— 
Record of Rights, entry in, correction of—Plaintif and 
defendant recoided as joint tandlords—Partition— 
Burden. of proof. 

Ina proceeding under section JOG of the Bengal 
Tenancy Act forthe correction of an entry in the 
Record of Rights, in which the names of the plaintiff 
and his co-sharer defendant No. 7 were entered as 
joint landlords, it was found that there had been a 
partition between them long before the Record of 
Rights and thatthe plaintiff had been in sole poge 
session since the partition: 

Held, that although there was nothing to show 
what was the precise > result of the partition, still in 
the absence of any evidenco on the part of 
defendant No 7 to show that the plaintiff's possession 
was asa co-sharer on his behalf, the plaintiff should 
be recorded as the sole landlord. Lp. 7, col. 1.) 

Appeal against the decree cf the Special 
Judge, Mymensingh, dated the 15th July 
1916, reversing that of the Assistant Settle- 
ment Officer, Mymensingh, dated the 8th May 
1915. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Oharu Ohandra Bhattacharjya), for the Appel- 


lant.—The appeal arises ont of a suit under 
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section 106 of the Bengal Tenancy ` Act. 
Plaintiff and defendant No. 7 are pro- 
prietors of Mouza Goalpara io equal shares, 
A holding was recorded under the plaintiff 
and defendant No. 7 jointly. . Plaintiff 
brings this suit under section 106 of the 
Bengal Tenancy Act to have: the holding 
recorded in his ,name alone and not jointly 
in the name of the plaintif and defend- 
ant No. 7. The first Court dismissed the 


suit; tbe lower Appellate Court has 
decreed it. ` 
The Snding is that the plaintiff is in 


posression but his possession is also on my 
behalf. The plaintiff has failed to prove 
his exclusive title. In.the petition plaint- 
iff sets up partition and says that the 
property is in his possession, -but that is mot 
proved. ; ae 

«When; the question of title arises be- 
twaan. owners. of two Separate estates, the 
Revenue, Officer must confine himself to the 

. question of possession and should not go into 

the: question of title. Referred to Mokunt 
Padmalav Ramanuja Das v. Lukmi 
Rani (1), Kali Sundari v. Girija Sankar (2) 
and Ram Chandra Bhanj Deo v. Nanda 
Nandanananda Deb (3). 3 
These are cases of rival proprietors. As to the 
so-sharers there is no reported case. Jogendra 
Nath Roy v. Krishna Promoda Dassi (4) says 
_ that no suit lies except a suit under sestion 
106 or section 105. 

{Cuirty, J.—That case has been dissented 
from in subsequent cases, | 

The Judge amends the entry upon pos- 
session only, though he finds that plaintiff has 
not proved exclusive title. Therefore the 
entry should not have been made in plaint- 
iff's name alone. The entry is the entry 
of the name of the landlord of each terant, 
therefore the question of title should he 


gone into. The Judge says that he wonld 
decide the question upon possession only 
under the authorities, but there is no 


auibority. He finds that the plaintiff has 
not got exclusive title and corrects the entry 
in plaintiff's name alone. 

Babu Sarat Chandra Roy Ohowdhury 
(with him Babn -Bir Bhusan Dutt), for 


(1) 12 0. W. N. £. 
(2) 11 Ind. Cas 184; 15°00. W. N. 974. 
(3) 20 Ind. Cas. 295; 19 C. L. J. 197; 18 C. W. N. 
938, a í 
<= {12 G, WON. 1082; 8 Os L. 4. 322; 8 C. 1018, 


the Reepondente.—There is no distinction in 
principle between cg-sharers and rival pro- 
prietors. The name of the Jaxdlord of the 
tenants is to be entered. In the cares 
cited between tworival proprietors, the Settle- 
ment Officer has to decide who is in actual 
posression, 

[Curry; J.—As between co sharers, pos- 
session of one may be possession of the 
otber, but between rival proprietors no such 
presumption arisen. | 

The position bere is the same aa that 
of rival proprietors because partition is ad- 
mitted 

[Curty, J —The allotment i is not known 
and not proved.] - 

If the Judge finds that the plaintiff was 
in possession and getting vent, the ques- 
tion of title should not have been gone 
into. f 

JUDGMENT.—This is an appeal by de- 
fendant No. 7 arising out of proceedings 
under rection 106 of the Bengal Tenancy 
Act. Plaintif brovght the suit for cor- 
rection of the entry in the Record of Rights 
in wbich tbe names of tbe plaintif and 
defendant No. 7 were entered as the land- 
lorda. Plaintiff’s case was that there bad 
been a partition of the estate between the 
co-sbarers, that this particular part of the 
estate had fallen to his share and that he 
was the sole landlord of the tenants whose 
names Were recorded in this Record of 
Rights. No evidence sppears to have been 
given with regard to the partition, but we 
írd from the judgment of the Special 
Judge that it was admitted by the Pleaders 
cn both sides that there was a partition, 
said to be a private partition, that some 
lands were still held mali and some ex- 
clusively. There was, however, no evidence’ 
before the Special Judge to show in 
detail what lands. were ro held, and how 
at the time of the partition this land wax 
treated. The Special Judge then wert into 
the evidence of possession and, acting opon 
the authority cf the cases which say where 
there is a question between rival pro- 
prietcrs the question cf posssssion is the 
most important question for consideration, — 


-ke fonnd that the plaintiff had from 1804 


cnwards scted as the sole landlord of 
this pert of the ertate. that he had let 
out the land to the tenants and had been 
regeivirg rent from them. There “was no 
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evidence before the learned Special Judge 
that the defendant No. 7 had asserted 
any right to the possession of this pro- 
—~ perty either by letting ont the land, or by 
receipt of rent, orin any other way. He, 
therefore, found that the plaintiff «as really 
in possession and that his name should be 
recorded as the landlord of the tenants. 
It is objected on appeal on behalf of the 
defendant No. 7 that the cases referred to 
by the learned Spesial Judge deal only with 
the question of rival Zemindars and not, as 
in this ease, with the question of rival 
so-sharersa. There is this distinction that 
in the former case there gan be no ques- 
tion of joint possession or possession of the 
one being the pnssession of the other. In 
the case of co-sharers there is this possi- 
bility, that the possession of ong might 
be regarded as the possession of the other 
though exercised in the name of one pnly. 
Bat we think that, in the circumstances 
of this case, the learned Special Judge was 
justified in the conclusion at which he 
arrived. We start with the admission that 
there was a partition. It is true that 
there is nothing to show what was the 
preciso result of that partition or what 


_ lands were allotted to the several co-sharers. ` 


That partition must bave taken place before 
13047 We find that from that date, that 
is to say, for twenty years past, the 
plaintiff has been in possession of this land 
and treating it as if he were in svle pos- 
aession so far as his co-sharers were cou- 
cerned, In the absence of any evidence 
on. the- part of the defendant No. 7 to show 
that that is possession on his behalf, we 
think that the learned Special Judge is 
justified in saying that the record was in- 
correct and‘ that the plaintiff should have 
been recorded as the sole landlord 
particular case. That, of course, does not 
‘sonclude the question of title which may 
be determined in other proceedings. The 
result is that the ‘appeal must be dismissed 
with costs. 
Appeal dismissed. 
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PUNJAB CHIEF COURT. 
MiISOELLANGOUS Secono Civit Apewat No. 280 
or 1918. 

June 18, 1918. 

Pregsent:—Mr. Justice Broadway. 
SIKANDAR SHAH~—Derespant— 
APPELLANT 
VETEUB 


4. 
GHULAM NABI SHAH — Praintirr—- 
Rs SPONDRAT, | 

Court Fees Act (VII of 1870), 8 12—Decision on 
question of value for purposes of Court-fee incidental to 
decision on question of value for purposes of jursidictiun 
— Appeal, whether competent. 

Plaintiff sued for possession of certain land which 
he valued for purposes of Court-fee and jurisdiction 
at Rs 7#4..-0. On an objection by the defendant that 
the suit had been underva ued, the vunsif appoint- 
ed a Local - ommissioner who fixed the value at 
Rs. 943, but the ‘unsif refused to aécept this 
valuation and having come to the conclusion that 
the land was worth considerably over Rs ',t0 
returned the plaint for presentation to the proper 
Court. On appeal the District . udge held that the 
Munsif had wrongly disregarded the Commissioner's 
valuation and returned the case to him for disposal. 
The defendant preferred a seuond appeal to the Chief 
Court: 

Held, 1) that in arriving at a valuation of tho 
land the Munsif only looked at the question from 
the point of view of hiso»n jurisdiction and al- 
though he decided the valuefor purposes of Court- 
fee. this decision was merely incidental to his 
decision on the question of the value for purposes 
of jurisdiction and section 12 ofthe ourt Fees Act 
was not, therefore, applicable to the case. [p. 8, sol. '.] 

(2 that under these circumstances the appeal to 
the District Judge was competent and was rightly 
decided. [p. &, col. 1.] 


Miacellaneous second appeal from the 
order of the District Judge, Montgomery, 
dated the 24th July 1917, reversing 
that of the Munsif, Ist Class, Pak- 
patan, District Montgomery, dated the 3rd 
April 1917, returning the plaint for amend- 
ment. 

Messrs. Cooper and Badr-ud-Din Kureshi, 
for the Appellant, 

Mr, Jat Gopal Sethi for Mr. L. M, Datta, 
for the Respondent. 

JUDGMENT.—In this case the plaintiff 
sued for possession of certain land which 
he valued for purposes of Court-fee and 
jurisdiction at Ra. 764-7 0. The defendant 
raised an objection that the suit had been 
undervalued for purposes of Conrt-fee, 
whereupon the learned Munsif of Pak- 
pattan appointed a Local Commissioner who 
fixed the value at Rs.-943, The learned 
Mansif, however, refused to aecept this 
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valuation and came to the conclusion that 
the land was worth considerably over 
Rs. 1,000.. Hə accordingly returned the 
plaint for presentation to the proper Court, 
as the value he fixed on the property 
rendered the suit beyond his pecuniary 
jarisdiction. Against this order returning 
the. plaint the plaintiff preferred an appeal 
to the learned District Judge, who held 
that the learned Munsif had wrongly dis- 
regarded the Local Commissioner's valuation, 
and, fixing the valne of the suit at Rs. 943, 
returned the case to the Munsif’s Court 
for disposal. Against this order the defend- 
ant has preferred an appeal to this Court 
and has contended that the appeal to the 
learned JDistrict Judge was barred by 
section 12 of the Court Fees Act. Mr, 
Cooper who appeared on behalf of the 
appellant contented himself with reading 
section 12 and urged that the words of 
that section were perfectly clear and that, 
therefore, the appeal to the learned Dis- 
trist Judge was bad. I am, however, un- 
able to agree in this view. The learned 
Munsif in arriving at a valuation of the 


land clearly only looked at the question 
‘from the point: of view of his own pecu- 
niary jurisdiction, .and although, inasmuch 


as the values for purposes of Court fee and - 
that of jurisdiction were identical, he decid- 
ed the value for purposes of Court fee, 
this decision was merely incidental to his 
desision on the question of the value for 
purposes of jurisdiction. In these circum: 
stances I am of opinion that the appeal 
to the learned District Judge was compe. 
tent and has been rightly decided by him, 
The appeal fails and is dismissed with 


costs, 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Dporees No:. 190 
AND 2987 or 19.5, 

May 2, 1918. 

” Prbvent: —Mr. Justice Fletcher and Mr, 
Justice Smither. 

BENT MADHAB CHACKRABUTTY 
AND OTHERS—APPBLLANTS | 
VETSUS 
BHOLA NATH MAJLLA AND OTHERS 
— RESPONDENTS. 

Res judicata—Rent suit, finding in—Kabuliyat held 


to be valid and effective—Subsequent suit to challenge 
validity of kabuliyat, maintainability of. 

The question whether the decision ina rent suit 
can operate as ves judicata on matters other than 
the relationship of landlord and tenant, depends upon 
what were the issues raised and decided between the 
parties in the rent suit. [p. 9, col. 1} 

Where in a vent suit, a kabuliyat has been held, 
on a judicial determination, to be valid and effective 
as against the tenantand to have been properly 
executed, a subsequent suit by the tenant for a 
declaration that the kabuliyat is null and void is 
barred by the rule of res judicata. [p. 9, col. 1.7 

Appeals against the deorees of the District 
Judge, Burdwan, dated the 29th October 
1914, affirming those of the Additional Munsif 
at Kalna, dated the 5th September 1918. 

FACTS appear from the judgment. 

Babu Jatindra Nuth Sen, for the Appel. 
lants: -- Defendant No. 1 is the gatnidar 
ofa mehal. Plaintiff's father executed a 
kabuliyat in favour of the patnidar of the 
mehal. Plaintiff brings this suit to set 
aside the kabuliyat and to set aside a rent 
decree which defendant obtained under 
the kabuliyot. In the rent suit against the 
plaintiff, the ‘plaintiff put in objections 
that he was not in possession of the land 
and that the jama was a fictitiona one. 
The Court overruled the objections and 
favour of 


desided the rent suib in 
defendant No. 1 and against the present 
plaintiff, 


Two points ate taken now: (1) The 
suit is barred by limitation, being brought 
after 3 years, ze, 3 years from the 
filing of the written statement in the 
rent suit, when the existence of the kabuliyat 
besame known to the plaintiff, (2) the 
anit is barred by resiudicata. In the rent 
suit the same point was taken between 
the same parties. 

I rely on Sreenath Duli v. Kaser Sheikh 
(1). 

Babu Satish Ohandra Muker'ee (with him 
Babu Bhupendra Kumar Ghose), for the 
Respondents, was called upon to argue 
on the point of res judicata.—In the rent 
suit there were several parties, relief was 
also claimed against otber parties. The 
plaintiff here not only prays for the 
cancellation of the kabultyat but also prays 
for a decree for possession, Inu the rent 
suit the questi n was aot directly and 
substantially in issue but was incidentally 


—_ 


(1) 20 Ind. Cas. 344; 180. W. N. 116, 
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raised, which cannot operate as res judi- 
cata. The question in the rent suit was as 
to the existence of the relationship of landlord 
and tenant, 

[ FLercasr, J.—You could bave raised any 
defence in the rent snit, no matter whether 
it was a rent suit only. The kabuliyat has 
been found to be genuine and effeative. | 

Babu Jatindra Nath Sen was heard in reply. 

JUDGMENT. 
No, 190 of 1915. 

This is an appeal by the defendant No. 1 
against the decision of the learned District 
Judge of Burdwan, dated the 29th October 
1914, affirming the decision nf the Munsif of 
Kalna. The plaintiff sought in this case for 
a declaration that a kabuldyat, dated the 26th 
Sraban 1308 filed by the defendant No. 1 in 
rent suit No. 7 of 1909, and the rent decree 
passed thereon are null and void and inopera- 
tive and that the annual jama of Rs. 17 
created by the said kabuliyat or the decree 
is false and fictitious, and further that the 
plaintiff is not bound to pay any rent to 
the defendant No. 1 in respect of the 
said annual jama of Rs. 17. Before us 
the case has been argued on two grounds: 
First of all limitation and secondly, res 
judicata, Taking the second point frat 
it appears that the present appellant, the 
defendant No, 1, brought a suit against 
the plaintiff in this ease to recover rent 
on the basis of the kabultyat, and it is 
quite clear from the findings in that oase 
that the kabuliyat was held on a judicial 
determination to be effestive and valid 
and to have been properly executed; and 
the matters referred to by the plaintiff 
in’ this suit could have been made the 
grounds of attack in the rent suit. It is 
said that there is some rule that in a 
rent suit no matter is res judicata exoept- 
ing whether the relationship of landlord 
and tenant exists, {t. depends on what 
were the issues raised between the parties 
and decided in the rent suit. lt is quite 
clear that in a case of this nature 
exactly the same prints as have been 
adjudicated on in the rent gnit arise, and 
it is not competent to ‘maintain the 
present suit as against the defendant No. 1. 
In ,that respect, we may cite the decision 
of Sir Lawrence Jenkins, reported as 
Sreenath Dutt v, Kaser Sheikh (1). It is 
quite clear that the relief granted by the 
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lower Courts to the plaintiff against the 
defendant No. 1 cannot be supported. 

The question of limitation, we need not 
enter into. 

The appeal of the defendant No. 1 must 
accordingly be allowed and the decree, 
passed against him by the lower Conrts, 
set aside and the suit dismissed against 
him. The plaintiff will pay to the defend- 
ant No. l bis costa in this appeal. 

No. 2987 or 1915. 

This appeal will be governed by the 
judgment in Second Appeal No. 190 of 
3915 just now disposed of. It is accord- 
ingly desreed in the terms of the said 
judgment. 

` Appeals allowed., 


NAGPUR JUDICIAL COMMISSIONER'S 
h COURT. 
Seconp Civit Appear No. 751 or 1914, 
/ May 12, 1916. 
Present: —Mr. Bitten, A. J. O. 
Seth DH ANNA LAL-—PLAINTIPR 
—APPELLANT 
versus 


SHAMBHU—Derenpant— RESPONDENT. 
Evidence Act (T of 1872), s 70—KHcecution, admitted 
—Alttestation, whether to be proved—Mortgaga executed 


“by two persons—Admission of execution by one, effect of. 


Where there are two executants of a mortgage. 
deed, attestation may be according to law in respect 
of one of them and not in respect of the other. [p. 11. 
col. 1. 

ara execation is admitted and due attestation 
not denied, the question of attestation doos not arise 
orif it does arise, the maxim omnie presumuntur 
rite esse acta comes in, unless there is evidence that 
attestation is not according to law. [p. 11, col. 1] 

Balkishan v. Narainsha, 42 Ind. Cas. 299; 18 N. D. 
R. 121, followed. (p. 11, col. 1.] 

Appeal from the decree of the Divisional 
Judge, Hoshangabad, dated the Sth June 
1914, in Civil Appeal No. 51 of 1914. 

Mr. P. S. Kotwal, for the Appellant. 

Sir Bipin K. Bose, for the Respondent, 

JUDGMENT.—In this case the appellant- 
plaintiff sues on two mortgage-deeds, dated 
the 22nd Mareh 1900, purporting ta be 
executed by Dowla and Shambhu sons of 
Bhika. One mortgage is for Rs. 3565-8-0 and 
the other for Rs. 500. Dowla is dead and 
his son is defendant No. 1, Shambhu is the 
respondent-defendant No, 2, the third dg- 


. 
N 


me 
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fendant- Govind is the brother of Dowla 
and Shambhu, and the fourth. fifth and 
sixth--defendants are the sons and grandsons 
of another brother Khuman. The plaintiff's 
case is that Dowla and Shambhu were 
managers of the joint family aud inourred 
the debts for the benefit of the joint 
family. All the defendants except Shambhu 
denied execntion, considerati n, valid attes- 
tation and valid registration of both mort- 


gages. Shambhu admi‘ted execution but 
denied receipt of consideration and made 
other pleas, Among other issues were 


issues as to whether Dowla executed with 
Shambhu for consideration, whether the 
deeds were validly attested and whether 
Dowla and Shambhu- were managers. 
Neither of the lower Courts has described 
the signatures to the deeds qnite acou- 
rately. `œ The deed for Rs. 66.-8 O purports to 
be signed by the marks of Shambbu and 
Dowla. Then came the following entries: — 


(1) Sakai (witness) Tikamdas at the 


request of Shambhu. 


(2) Saksi Mukundram at the request 
and in the presence of Shambhu. 

(3) By the pen of Gopalrao at the request 
of Shambhu. . 

Then comes a bit of paper gammed on 
possibly another signature. The deed for 
Rs. 500 purports to be signed by marks 
of Shambhu ard Dowla. Then comes the 
word “Gowai”.and then 
~ (1) Saksi Tikamdas at the request of 
Shambhu. 

(2) Saksi Mukundram at the 
of, and in presence of, Shambha. 

(3) By the pen of Mokundram. 

(4) Saksi Shambhu atthe request of Dowla 
and Sambhu, 

This Shambhu is Shambhu Patel, not the 
second defendant; he is dead but the other 
two attesting witnesses Tikamdas and Mu- 
kundram are alive. 


request 


The only witness called on the question 
of execution and attestation is Motiram, 
P.W No.l. Hə has been extremely badly 
examined. He says that the deed for 
Rs. 665 8-0 was written by Gopalrao whose 
siguature appears on it and that the signature 
of Sbambhnu Patel is in Shambhu Patel’s 
writing; though I do not find Shambhbu Patel’s 
name in this deed. His signature is pro- 
bably covered by the paper used for re- 
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pairing the deed. He saya the deed 
was written in his presence. He says 
that be himself wrote the - deed for 


Rs. 500 and that Shambbu signed in 
his presence, and Tikamdas and Mukund- 
ram attested in his presence. He does 
not remember whether Shambhu attested in 
his presencs. He describes the sequence 
of events as follows: “I*had been sent 
for by the father of the plaintiff to write 
the other deed (for Rs. 500). He came for 
me. When I arrived about 2 or 3 Jines of the 
deed for Rs. 665-8 0 had been written and I 
proceeded with the other deed without 


‘waiting for this to be finished. Gopal and 


I, were asking the mortgagors and mortgagee 
about the details, of the deed and writing 
according to instructions............ I know 
Dowla; he is Shambhu’s elder brother. He 
wasnot present when the deed written by 
Gopal had been executed and attested. 
He same after those attesting witnesses 
had left, and after Shambhu had signed the 
deed which I had written and after the. 
witnesses had” attested it. I waited for 
him and signed after he had put his mark in 
my presense’’, 

Tho evidence of this witness proves that 
the attesting witnesses did not see Dowla sign 
the deed. He dass not remember whether he 
saw Shambhn Patel attest. He was not asked 
whether the other two attesting witnesses saw 
Shambhu sign the deed. Neither side asked 
him any questions abontthis. He certainly 
does not prove that the attesting witnesses 
did not see Shambhn execute. 

After the examination of this witness tha 
plaintiff gave up Mukundram and Tikamdas 
whom he had sited as witnesses. He evidently 
considered it useless to call them in the face of 
Motiram’s evidence that they were not present 
when Dowla signed. 

16 is clear to me from the way in which 
Motiram was examined by both sides that 
it was not considered necessary to prove the 
attestation in respect of Shambhu, who had 
admitted exeoution, and that the issue as 
to execution and attestation was considered 
as referring only to Dowla. As against 
Dowla, the plaintiff was bound to call.an 
attesting witness to prove execution, and 
he was also bound to prove attestation 
according to law. As against Shambhu he 
did not have to prove due attestation un-e 
Jess the pleadings called for such proofs, 


- was not 


a 
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My views onthe scope of on 70 of the 
Evidence Act are given in fullin First Appeal 
No. 95 of 1914 [Baltishan v. Naratnsha 
(1)], jadgment delivered this day. It is 
evident that when there are two execntants 
of a mortgage-deed, attestation may be 
according to law in respect of one of them 
and not in respect of the other. In this 
case the execution and dune attestation was 
not put in issue as regards Shambhu. The 
deeds of mortgage on the face of them 
purvort to have been duly attested as re- 
gards Shambhu, and there is no evidence 
which indicates that as regards Shambhu 
the attestation was not according to law. 
The plaintiff did not consider he was called 
upon to prove it, and ,the defendants did 
not cross examine the witness on the point. 
The case of Shambhu must, therefore, be con- 
sidered as entirely separate from that of 
Dowla. I have held that when exesution 
is admitted and dueattestation not denied, 
the question of attestation does not arise 
or that if it arises, the maxim “omnia 
presumuntur rite esse act.” eomes in un- 
less there is evidence that the attestation 
ascordirg to law. I, therefore, 
hold that the suit as against Shambhu 
cannot be dismissed on the ground that his 
execution of the deed was not attested 
according to Jaw. The Divisional Judge, 
besides holding that attestation was not 
according to law in reapect of both exesu- 
tants, also held that it was not proved 
that Dowla and Shambhu were managers 
or that the debts had been contrasted for 
the henefit of the family. 

In appeal to the Divisional Judge, Shambhu, 


“as in this Court, was the sole respondent 


and in that Court, as in this, the sole 
prayer was that the mortgage deeds should 
be enforced as against Shambhu and bis share 
of the property. i 
With reference to the above remarks [ 
remand the suit for further trial by the 
Divisional Judge (lst Court) with reference 
to the liability of Shambhu and his share, 
the ouly point decided in this Court being 
that the deeds are not inoperative against 
Shambhu because of absence of legal attes- 
tation. Refund- certificate will issue; other 
costs will be costs in the suit. 
+ _ “Oase remanded. 


(1) 42 Ind. Cas, 299; 13 N. L. R. 121, 


CALCUTTA HIGH COURT. 
AppPEaL FxOm APPELL-T# Ducane No, 1993 
or 1916, 

May 9, 1918. 

Present :—Mr. Justice Fletcher and 
Mr Justice Smither. 

Bibi KACHHIRANNHS;>A CHOWDHD.- 
RANI—Pi.s int. eF— APPELLANT 


VETEUB 
HEM CHARAN KASYA — DzrENDANT— 
RESPONDENT. 
Mortgage—Interest, heavy rate of—Proviso for 


capitalising arrears of interest—Undue influence 
Presumption—Civil Procedure Code (Act V of 1 0~), 
O._VI, r. 4—Pleadings~—Failure to give particulars, 
effec’ of. 

In a suit on a mortgage bond the Conrt should not 
presume thit undue influence has been exercised 
upon the mdrtgagor, from the mere fact that the 
rate of interest stipulated for is-heavy and there is 
a proviso in the bond for capitalising the interest 
in arrear. Mp. 12, col. I] 

The Oonrt should not go into the question of 
undue influence at all where the defendant denies 
the execution of the mortgage and no particulars of 
the alleged undue influence are given as required by 
oe rale 4 of the Civil Procedure Code. [p. 12, 
col 1. 


Appeal against the -decree of the Dis- 
trict Judge, Divajpur, dated the 24th 
.June 1916, affirming that of the Munsif, 
Ist Court at that place, dated the 7th 
June 1915. u 

FACTS appear from the judgment, 

Dr. Jadunath kanjilal (with him Babu 
Jitendranath Dis Gupta), for the Appel- 
lant:—The appellan: is the mortgagee and 
advanced Rs. 49 to the father of the 
respondent on a mortgage security with 
interest at the rate of 3 pice per rupee 
a per month with annual rests. The simple 
interest comes to 56 per cent. Both Courts 
allowed me 56 per cent but disallowed 
the compound interest on the ground of 
undue -ivflaence. I submit the Courts ought 
not to have disallowed compound interest, 
The respondent denied the mortgage 
and did not give any partionlars of the 
alleged undoe inflaence. The denial of 
mortgage and the plea of undue inflzence are 
inconsistent aud cannot both be pleaded 
in defence in a mortgage suit, If you 
-deny the mortgage, if you say you did 
not execute the mortgage bond, how can you 
say that the-proviso for compound interest 
was obtained hy undue inflaence? Referred to 


Mahomed Buksh Khan v Hosseini Bibi (1). 
(1) 15 O. 684: i5 I. A 81: 12 Ind. Jur, 291; 5 Sar. 
P.O. J, 175; 7 Ind. Dee, (N. s.) 1040 (P, 0.). 


— 


: that the Court, because it does not 


: gontract contained 
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[Sanvaer, J.—The father executed the 
mortgage. The defendant knew it and 
ought not to have denied. | 

There was no issne of undue influence 
and the particulars of the alleged undue 
influence were not given. Jf there had been 
an issue of undue influence, my client 
would have proved that there was no 
‘undue influence or at any rate world have 
asked the defendant to state the particulars 
of the alleged undue influence, 

JUDGMENT.—This is an appeal against 
the decision of the learned District Judge of 


_ Dinajpur, dated the 24th June 1916, afirming 


the desision of the Munsif of the same. place. 
The suit was brought to enferce a mortgage 
security. The mortgage was one that secured 
an advance of Rs. 49 with interest at the 
rate of three pice per rupee per month. 
There was a proviso in the 
bond for capitalizing the interest in arrear 
with annual rests. It may be admitted 
that the interest is heavy. The view.that 
the learned Judges of the Courts below 
have taken is this: That the proviso for 
Gapitalizing the interest in arrear was 
obtained “by undue influence. There are 
many reasons why such a point should 
not have, been decided. First of all, the 
mortgagor or the representative of the 
mortgagor denied the mortgage. Secondly, 
no particulars of the alleged undue influenoe 
were stated as required by Order VI, 
rule 4, Civil Procedure Code, and, if 
that had been pleaded and the particulars 
given, the plaintiff might have produced 
evidence showing that the parties were at 


arm’s Jength and had separata and inde- 
pendent advice. Whether that is so or 
not, we do not know. It is quite clear 


like a 
proviso for capitalizing the interest when 
in arrear, cannot say that when such a 
proviso appears in the mortgage there is 
a presumption that undue influence was 
exercised. The present appeal must be 
allowed and the decrees of the Courts 
below varied by permitting the mortgagee 
to charge interest in accordance with the 
in the mortgage. A 
fresh period of six months is allowed for 
redemption. The appellant must bave 
his costs from the respondent both in this 
Court and in the Courts below. 
A Appeal allowed, 
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& 
PUNJAB CHIEF COURT. 
Seconp Civiu Appzat No. 226 or 1915. 
June |, 1918. i 
Present:—Mr. Justice Soott-Smith and 
Mr. Justico Broadway. 
RATNA -—PLAINTIFF— APPELLANT 
VETSUS 
HARNAM SINGH AND ANOTHER — 
Deve NDaNTa+— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27, 
scope of -- Document submitted with memorandum of 
appeal, whether admissible—Findings based on such 
document, whether binding in second appeal. 

The provisions of Order XLI, rule 27, Civil Pro- 
ceduro Code, are mandatory and an Appellate Court 
is not entitled to admit and consider additional 
documentary evidence in contravention ` of those 
provisions. [p. 12, col: 1.] 

Where an appellant attached certain documents 
to his memorandum of appeal and the Appellate 
Conrt passed an order that they should remain on 
the record: 

Held, that the Appellate Court had contravened 
the provisions of Order XLI, rule 27, Civil Procedure / 
Code, in admitting and considering this evidence 
and’that avits findings had been vitiated by the 
fact that they were based on evidence wrongly 
ea , they were liable to be set aside [p. 13, cols. 
1&2 

Kessowji Issur v. Great Indian Peninsula Railway Co., 
31 B. 381; 9 Bom. L. RB. 671; 11 O. W. N. 721;60. L. 
J. 5:4 A. L, 4.461; 17 M. L. J. 347; 84 I. A. 115; 2 
M. L. T. 435 (P. C.), followed. 

Jagarnath Pershad v. Hanuman Pershad, 3 Ind. 
Cas. 465; 36 C. 833; 13 C., W. N. 830; 10 C, DL. J. 74; 
6 M. L T. 7; 11 Bom. L. R. 861; 19 M.L, J. 435; 36 
I. A. 221 (P. G), distinguished. 


Second appeal from the decree of the Dis- 
trict Judge (new), Ludhiana, dated the 24th 
October 1914, reversing that of the Addi- 
tional District Judge (old), Ludhiana, dated 
ihe 30th April 1 14, decreeing the claim on 
payment of Rs, 1,290, 


Bhagat Govind Dus, for the Appellant. 
Dr, Nand Lal, for the Respondents. 


JUDGMENT.—The facts of this case are 
as follows:—On the 26th of July 1694 
Sawan Singh and his brother Mihan Singh 
executed a deed of sale in favour of Bir 
Singh and others, under which they sold 89 
bighas 7 biswas kham of land for Rs. 1,500. 
On the 5th of January 1914 the plaintiff- 
appellant Ratna instituted the present suit, 
asking for a declaration to the effect that 
this alienation was made without con- 
sideration or necessity and would not affect 
his reversionary rights? after the death 
of his father Sawan Singh. The alienees 
pleaded that Ratna was not the son of Sawan 
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RATNA Y. HARNAN SINGH, 
Singh, that in any case he was not born nath Pershad v. Hanuman Pershad (3). The 


before the sale was effected and that in 
any event the alienation was for valid 
necessity and consideration, The trial 
Court held that Ratna was the son of 
Sawan Singh and was born prior to the 
alienation which, however, was not justi- 
fied, but that Rs. 1,399 out of the Rs. 1,500 
had been shown to have been for 
valid: necessity- and the plaintiff was ac- 
cordingly granted a decree to the effect 
that the sale would not be binding on him 
except to the extent of the mortgage 
charge of Rs. 1,890. The alienees preferred 
an appeal to the District Judge, who ac- 
cepted the appeal and dismissed the plaint- 
Ps suit with costs. The plaintiff had 
also preferred an appeal in the District 
Court; which was dismissed by the same 
order. Against this appellate decree Ratna 
has preferred this second appeal through 
Bhagat Govind Das and we have heard 
Dr. Nand Lal. at considerabe length on 
behalf of the respondents. The judgment 
of the learned. District Judge is unsatisfac- 
tory. He quite sorrestly commences by 
saying that the questions for determination 
were: 

(1) Whether or not the plaintiff is the 
son of Sawan Singh, vendor? and 

(2) Was the full consideration paid for 
valid necessity? 

He, however, comes to no clear finding 
on either of these two points. With re- 
gard to the first, he has been unduly 
infaenced by certain dosumentary evidence 
which was placed on the record in the 
Appellate Court. These documents were 
attached to the memorandum of appeal 
and an order was passed on the 26th Ostober ` 
1914 to the “effect that they ‘should re- 
main on the record, whereas the judgment 
itself was pronounced on the 24th of Ooto- 
ber 1914, It is clear that in admitting and 
considering this documentary evidence, the 
learned District Jadge -has contravened 
the provisions of Order ALI, rule 27, Civil 
Procedure Code, which are mandatory, vide 
Kessowjt Issur v. Great Indiin Peninsula 
Railway Co. (1). Dr. Nand Lal referred us 

. to Gopal Singh v. Jhakri Rai (2) and Jagar- 


{1) 31 B. 381; 9 Bom. L, R. 671; 11 0. W. N. 721; 
60.0. J. 5; 4 A. L.J. 461; 17 M. L, J. 347; 34 T. A. 
115; 2 M. L, T. 435 (P. 0). 

(2) 12 C. 87; 6 Ind, Deo. (x, £.) 25, 


-former ruling is of no 


forse against 
Kessowji Issur v. Great Indian Peninsula 
Railway Co. (1), and in Jagarnath Pershad 
v. Hanuman Pershad (3) additional evidence 
had been taken with the sonsent of the 
parties. Having regard to the manner in 
which this documentary evidence was placed 
on the resord, it is not surprising that 
the plaintiff-appellant was unable to ex- 
plain the said documents, Although the 
learned District Judge does not come toa 
definite finding as to whether the plaintiff 
was the son of Sawan Singh or not, he has 
held that ‘the plaintiff had failed to prove 
that he was in existence when the sale 
took place. This finding, however, is 
vitiated by the fact that to some extent 
at least it must have been based on the 
evidence wrongly admitted. As to the se- 
eond point, č. e, that of necessity, the 
learned District Judge has come to no 
real finding, although in dealing with the 
first point he appears to have considered 
that the sale had been effected for in- 
adequate consideration. Again be has assumed 
that at the date of the alienation there 
were no reversioners in existence other 
than the verndees themselves who could 
object to the alienation, although there 
had been no adequate enquiry on this 
point. 


In these circumstances, we accept this 
appeal and, setting aside the order of the 
learned Distrist Judge, remand the case 
to the lower Appellate Court under Order 
ALI, rule 23, Civil Procedure Code, for 
definite firdings on the points raised. The 
learred District Judge will, of course, be 
entitled to remand the case for further 
enquiry as to whether there were any 
other reversioners in existence at the date 
"of the sale, should he think that course 
necessary, and if he does, it followa that 
both sides will be entitled to lead evidence 
on the point. 


Dr, Nand Lal contended before us that 
the suit was barred by limitation „and 
referred to Inayat Khan v. Shabu (4). 


(3) 8 Ind, Cas. 465; 86 0. 833; 13 O. W. N. 820; 10 
O. L. J. 74; 6 M. L, T. 7; 1L Bom. L. R, 864; 19 M, L, 
J. 435; 36 I. A. 221 (P. C.), 

(4) 108 P, R. 1907. 
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The learned Diatrict Judge will also dispose 
of this’ point, if raised before him. Stamps 
on the appeal to this Court willbe refunded 
and other costs will follow the event, 

Appeal accepted; Case remanded. 


a 


CALCUTTA HIGH COURT. 
APPEAL: FROM APPELLATE Decree No. 3 oF 
1917. 

June 4, 1918, 

Present:—Mr, Justice Fletcber and Justice 
Sir Syed Shamsul Huda, Kr. 
KASISWAR GOSWAM[—Devenpant— 
á APPELLANT 

versus 

AMIRUDDIN alias ZOKKA GAZI— 

4 “ PLatnTiFr— RESPONDENT. 

Fraud —Decree obtained by false evidence, whether 
ean be sel aside. 

The mere fact that a decree has been obtained by 
false evidence is not a sufficient ground for setting 
it aside. [p. 16, col. 1.] 

Appeal against the decree of the Officiating 
Sub-Judge, Tipperah, dated the 9th Sep- 
tember 1916, reversing that of the Mansif 
of Commilla, dated the 29th November 1915. 

FACTS appear from the judgment. 

Baba Ram D-yal Dey, for the Appellant.— 
The defendant-appellant obtained an eg parte 
decree for rent against the plaintiff-respond- 
ent and his brother on 22nd August 1Y1}, 
and had the said decree exesuted against 
the plaintiff, who thereupon applied under 
Order iX, rule 13, Civil Procedure Code, 
for setting aside the same. His application 
was, however, rejected on the ground that the 
summons was duly served in his presence, 
he having declined to sign a receipt in 
acknowledgment of the service. The plaint- 
if then brought the present suit for setting 
aside the said ee parte decree as fraudulent. 
The fraud alleged was that there was no 
relationship of landlord and tenant between 
the plaintiff and the defendant, that the 
claim was false and that the summons was 
fraudulently suppressed. The Muasif dis- 
missed the suit, holding that the previous 
adjudication as to due service of summons 
was res judicata, that the tenancy of the 
plaintiff and his brotber under the defendant 


~ e 
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was proved and that the defendant's suit 
was not a false one. On appeal, the Sab- 
ordinate Judge, while agreeing with the 
Munsif that the question aa to the service 
of summons was- res :udicata, held that the 
said tenancy was n t proved and that the 
defendant had managed to get the ew purte 
decree by placing a false case before the 
Cotrt, and he accordingly decreed the suit 
and set aside the ex parte rent decree, 

I submit that the substantial point for 
determination in this appeal is whether the 
plaintiff, having reseived summons in the 
prior suit and not having contested it, can 
now bring this suit on the same ground of. 
fraud whish might and ought to have 
been his ground of defence in ‘that suit, 
the other frand alleged by hini as regards 
suppression of summons being found against 
him. Refera to section 11, Explanation IV, 
and Order VIII, rule 2, of the Oivil Proce- 
dure Code. Fraud must be pleaded specifi- 
cally in defanoe, otherwise it is res judicata 
under Explanation IV. The rules of con- 
strustive res judicata preslude the plaintiff 
from re-agitating the same matter by merely 
changing tke forum. See Morufal Hug v. 
Surendra Nath Roy (U). ` 

[Fiercurs, J,, referred to Kedar 
Das v. Hemanta Kumari Dasi (2).] 

In some cases it has been held that the 
plaintiff in such a case must prove not 
only that there was frand but that he 
was prevented by fraud from placing his 
case before the Court. See Abdul Hague v. 
Abdul Hofez (3), Mahomed Golab v. Mahomed 
Sulliman (4). A different view has also 
been taken in some other cases. But it is 
perhaps sufficient to prove that there was 
fraud and thatthe plaintiff -was prevented 
by unavoidable circumstances from placing 
his case before the Court, as was the 
case in the case of Lakshmi Charan 
Shaha v. Nur Ali (5). In auch cases the 
rule of res judicata does not apply and a 
fresh suit is maintainable. In this view 
all the reported cases can be reconciled, 


y 


Nath 


2 


(1) 15 Ind. Cas. 893; 16 C. W. N. 1002. 
(2) 22 Ind. Cas 709; :8 C. W. N. 447. 
eer Cas. 643; 14 0. W, N. 695; 1U O. L. J 
(4) 21 O. 612; 10 Ind. Dec. (x. s.) 1038. 

(6) 11 Ind, Cas. 626; 15 G. W. N. 


1010; 33 Q. 
936. 
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[Fuercanr, J., referred to Khagendra Nath 
Mahata v. Pran Noth Roy (6).] 

That case’ is not against me, There the 
substituted service effected by ‘the peon, in 
the absence of the defendant in the prior 
suit who could not be found, was held to 
be legally sufficient, and accordingly the 
application under section 108 of the old 
Civil Procedure Code was dismissed. That 
was consistent with the defendant’s having 


no knowledge of the suit and being pre-. 


vented from defending it. In fact the other 
party had him declared a lunatic in a 
collusive suit. There the Privy Counsil 
did not hold that the decision under 
section 108 of the old Code, so far as it 
went, was not res judicata but that it did 
not bar a fresh suit. It was not and 
could not be urged in that suit on bebalf 
of the appellant before the Privy Council 
that the prior ez parte decree sought to be 
set aside was res judicata, 

[Fuercuer, J;—In the case of Lakshmi 
Charan Shaha v. Nur Ali (5) the prior 
ew parte decree was set aside dnd the casa 
whith was restored was again decided [7 
parte.) 

Yes. 
served on a person falsely persorating the 
defendant, At the time of the re-hearing 
the defendant was prevented by illness 
from attending the Court and his applica- 
tion by wire for adjournment was rejected. 

If on the authority of the case reported 
as Dharanidhar Aditya v Hemanga Chandra 
Jana (7) the ex parte decree be set aside, in 
this case the original suit will have to be 
restored and tried again on the merits. 
Thus two different Courts will be given the 
chance of coming possibly to opposite con- 
slusions on the same facts oconstitating 
ihe merits of both the cases. There- 
fore the essentials in a suit to set 
aside a decree on the ground of fraud 
should be, first, that the claim must ke 
alleged to be false, otherwise why should 
the decree be set aside; secondly, fraud, 
other than mere falsity of-claim in pro- 
curing judgment; and thirdly, plaintiff 
having bad no opportunity of defending the 


(6) 29 O. 895; 291. A.99:6 C. W. N. 473; 4 Bom. 
'L. R. 363: 8 Sar P C. J. 266 (P. 0.). 

17) 41 Ind, Cas. 956; 21 C. W. N. 1087; 27 GO. L. J. 
i 592. 
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In that case summons was at first 


15 


In‘ the first oase perjury is 
and need not be separately 
mentioned. in the second and third cases 
fraud must be proved. Refers to the 
observation of Lord Jastice Brett in:d bouloff 
v. Oppenheimer (8) quoted with approval in 
the caseof Lakshmi Charan Shaha v. Nur 
Ali (5): “Fraud of a party is anextrinsic 
and collateral act which will. vitiate a 
judgment, ı that is, something other than 
that going to tha meritsof the prior suit, 
which can be gone into only accidentally 
in the tresh suit” 

Moulvi Wahid Hussain, for the Respond- 
ent.—The contention of my learned friend 
thet the present suit is barred by the 


prior suib, 
inevitable 


‘doctrine of constructive res judicata has no 


subsrance. Explanation IV to section 11 of 
the Code of Civil Procedure does not apply 


to this case, Refers to the case of 
Khagendra Nath Mahata v. Pran Nath 
Roy (6). In the present suit it has 


been found that the previous suit for rent, 
in which the present defendant obtained 
an ex parte decree against the plaintiff in 
this suit, was falee and fraudulent from 
start to finish. The cases in whioh it has 
been held that a fresh suit to set aside 
an ex parte decree on the ground of frand 
ig maintainable may be divided into two 
classes. In the first class may be included 
cases in which there was service of 
summons but the defendant had no know- 
ledge of that, In- the second class of cases 
may be included those in which the sum- 
mons was served to the knowledge of the 
defendant As regards the second class 
ses Khagendra Nath Mahata v. Pran Nath 
Roy (6), Lakshmi Oharan Shaha v, Nur 
Alt (5), Pran Nath Roy v, Mohesh 
Moitra (9) and Dwarka Prasad v. Lachhoman 
Das (10). 

Only in Lakshmi Oharan 
Ali (5) the plaintif seeking toset aside 
the egparte decree appears to bave had 
knowledge of the prior suit but there the 
circumstances were peculiar, 

In this case there should at least be some 
finding as to whether or not the plaintiff 
was prevented by sufficient cause from 
contesting the prior suit. 

(8) (1883) 10 Q. B. D, 295 at p. 307; 52 L. J. Q. B. 
1; 47 L. T. 325; Si W. R. 57. 

(9:24 C 546; 12 Ind. Dec. (nN. s.) 1032. 

(10. 21 A. 289; À. W. N. (1899) 67; 9 Ind. Dec. 
(x. 8.) 8983. > 
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Babu Ram Dayal Dey, in reply.—From the 
finding arrived at by the learned Subordinate 
Judge it is not clear -what is the kind of 
fraud which was committed by the present 
defendant in obtaining the ex parte decree 
in the prior suit, 

JUDGMENT. 

Purrcarr, J.—This is an appsal by the 
defendant against the decision of the learned 
Officiating Subordinate Judge of Tipperah, 
dated the 9th September 1916, reversing 
the decision of the Mansif of Commillab. 
The suit was brought by the plaintiff to 
set aside a decree on the ground that it 
was obtained by fraud. It is not quite 
aiear from the conclusion arrived at by the 
learned Judge what exactly he intended to 
find with regard to the fraud that is 
alleged to have been committed in the 
former suit, First of all, as far as I oan 
gather, the learned Judge seems tn have 
held “that there -was actual service of the 
summons in the former suit on the plaintiff. 
The learned Judge has not found whether, 
if it was so served, the present plaintiff 
was prevented by any sufficient cause from 
appearing wher the former suit was brought 
on for hearing. If he was. so prevented, 
the fact that he had been served with the 
notice would be considerably discounted, 
as bas been held in come eases notably in 
the Privy Council oase of Khagendra Nath 
Mahata v Pran Nath Roy (6), where it was 
found that, although the plaintiff had been 
served in the earlier suit, steps had been 
taken to have him deslared a lunatic so 
that possibly he could not attend the Court. 
That isa matter that must be enquired 
into by the learned Judge. 

The next matter is that it is not quite 
clear whether the learned Judge intended 
to find that the former suit itself was a 
fraud or whether he meant to say that 
having served the present plaintiff in the 
former suit, what the present defendant 
did , was to obtain a decree merely by snp- 
porting the case by false or perjured 
' evidence; for the mere fact that the decree 

was obtained by false evidence would not 
be sufficient by itself to have the decree 
set aside, the care itself must be found to 
be a fraudulent one. In our opinion, the 


` 


more satisfactory way would be to send the . 


case back to the lower Appellate Court to 
„haye it re-heared and 2 more definite oon- 


clusion of fact arrived at by tha learned 
Jadga. Costs will abide the result of the 
re-hearing by the learned Judga of the lower 
Appellate Court, 
Suamsue Hopi, J.—I agree. 
Case remandsd, 


ALLAHABAD HIGH COURT. 

Exacutriy First Apeean No. it or 1918, 

š June 7, 1918. . 
Present: —Justice Sir P. C. Banerji, Kr., and 
Mr. Justice Ryves. 
NUR UD-DIN KHAN-—JUDGMENT-DEBTOR—- 
APPELLANT 
tersus ` 
PRAN KISHAN CHAKARVARIY 
AND ANOrABR— DEC tEB-BOLDERS— 
RESFONDENTS, 
Civil Procedure Code (Act V-of 1903), O. XLIII, r. 
1 (a)—Order returning memorandum of appeal for 
presentation to proper Court, whether appealable— 
Plainit, whether includes memorandum of appeal— 
Execution of decree—Duty of executing Court. 

A memorandum of appeal is not a plaint. [p. 17, 
col, 1. 

No on lies against an order of an Appellate 
Court directing a memorandum of appeal to he 
Si for presentation to the proper Court, [p. 17, 
col. i, 

A Court executing a decree is bound to give effect 
to it as it stands | p. 17, col. 1.] . 

Execution first appeal from a decree of 
the District Judge, Cawnpore. 

Dr. S M. Sulaiman; for the Appellant. 

Mr. Peary Lal Banerji, for the Respondent. 

JUDGMENT.—This appeal has been 
preferred under the following circumstance. 
A suit was brought by the appellant for 
dissolution’ of partnership and for the 
taking of partnership accounts. The matter 
was referred to arbitration, and, an award 
was made which was accepted by the 
Court and in accordance with which a decres 
was passed. Under the award the defend- 
ants were found entitled to Rs. 6,000 and 
odd from the plaintiff, and the award 
directed that they should realise the said 
amount by sale of the partnership assets. ` 
The defendants, who are respondents here, | 
made an application to the Court for exe- 
cution of the decree which, we may men- 
tion, has become final. The application 
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was resisted on' the ground that under the 
terms of the decree the applicants for 
execution were not entitled to take out 
execution, This objestion was overruled by 
the Court of first instance and the appel- 


lant subsequently paid the amount of the ` 


decree and under the terms of the award 
he obtained possession of the property, 
_ namely, partnership buildingsand astock-in- 
trade, etc. The plaintiff preferred an appeal 
to the District Judge. The District Judge 
held that the decree was capable of execu- 
tion but he was of opinion that no appeal 
lay to him, and he directed the memorandum 
‘of appeal to be returned tothe appellant for 
presentation to the proper Court. In his 
opinion the value of the suit exceeded 
Rs. 5,000. From this order returning the 
memorandum of appeal the present appeal 
was preferred. In the alternative it was 
“prayed that the application might be treated 
as one for revision if no appeal lay. 

In our opinion no appeal could be preferred 
to this Court from the order directing the 
memorandum of appeal to be retarned for 
presentation to the proper Court. Under 
Order XLIIT, rule 1,anappeal lies from an 
‘order returning a “plaint,” but a “memo- 
randum of appeal” is nota “plaint” and there- 
fore that Order bas no application to the pre- 
sent case. It may be an omission on the part of 
the Legislature, but under the law as it stands 
we are unable to hold that the word “plaint” 
includes “the memorandum of appeal”. 
This Court in the case of Nazar Hasain v. 
Kesri Mal (1) held that no appeal Jay from 
an order returning a memorandum of appeal. 

- We see no reason to differ from the view 
taken in that case. We ascordingly hold 
that this appeal as an appeal is not maintain- 
able. Looking at .the case as an application 
for revision we are of opinion that there 
are no ‘merits in it, inasmuch as the desree 
made by the Court awards to the defend. 
ants the amount which they sought to 
recover by execution and which has heen 
paid to them by the applicant. Whether 
that decree is a right decree or a wrong 
decree it is ‘now foo late to consider, A 
“Court executing a desree is bound to give 
effect to itas it stands, and the decree in this 
case does award the amount olaimed to the 


LA) 12 A. 681; A. W, N. (1890) 203; 6 Ind. Deo, 
(x. 8) 1116. 
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defendants. Therefore the oase is without 
merit and we see no reason to exercise our 
discretionary powers under the revisional 
section. We accordingly dismiss the appeal, 
and decline to take action in revision. The 
respondents will get their costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
‘Seconp Civi Arenas No. 2250 or 1916. 
` April 17, 1918. 
Present : —Mr. Justice Scott-S mith, 
Musammat RAM KAU AND OTHERS— 
DEFENDANTS — APPBLLANT 


VETSUS 
ACHHRU AND OTHERS — PLAINTIFFS — 
RESPONDENTS. 


Custom - Alhenation—Ancesiral property—Burden of 
proof—Presumption- Adoption Reversion of pru- 
perty, principle of, applicability of. 

The burden of proving that a particular properiy 
is ancestral lies on the person who claims it as 
such, and the burden is not discharged by showing 
that it is not unlikely that the common ancestor 
acquired the property. [p. 18, col. 2.] 

Where in 15 threo brothers wero 
possossion of certain land: 

Held, that it was not unreasonable to presume 
that they got the land from their father, but thar 
it could nob be presumed further that the latter 
got it from his father [p. 18, col 2.] 

The principle of resersion to the heirs of a donor 
or appointor is limited to property over which he 
had not an unrestricted power of disposal, so thav 
the reversionary heirs of an appointor cannot 
succeed to the land of the appointed hoir on tho 
latter’s death without descendants, where the land is 
not ancestral qua themselves, {p. .f, col, 1] 

Second appea! from the desree of the 
District Judge, Jullundur, dated the 15th 
May 1916, reversing that of the Munsif, 
Ist Class, Jullundur, dated the 8rd December 
1915, dismissing the claim. 

The Hon’ble Rai Bahadur Pundit Sheo 
Narain, for the Appellants. 

Bakhshi Tek Chand, for the Respondents. 

. JUDGMENT.—UCivil Appeals Nos. 2250 
and 2251 of 1916 may conveniently be 
disposed of together. The defendants-appel- 
lants in these two uppeals are Musammat 
Ram Kaur and certain persons with whom 
she has made exchanges of oertain plots 


of land of which she is in possession ‘as 


in joint 


i 
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the widow “of Banna. The connection 
between Banna and the plaintiffs-respondents 
appears from the pedigree-table set forth 





below :— 
wane 
Bajada, 
( | - J 
Bakhta, Gola, Ram Ditta. 
Nikka, f e 
, I 3 
i K 
Voie 
| 
Daughter, Jassa Khiwan Buldu 
| dvs. p. d.s. p. adopted, 
Banna `. || 
d, 8. p. Banna= 


Musammat Ram Kaur. 


The first Court dismissed the suit, holding 
that it was not proved that the land was 


-the ancestral property of the plaintiffs. The 


lower Appellate Court on .the other hand 
held “that the Jand was proved to be the 
ancestral property of the plaintiffs, and 
that it was necessary to go into the question 
whether the exchanges were advantageous 
or not, as widows could not be trusted to 
manage the land in which they have a 
life-interest only. The Court accordingly 
accepted the appeal and gave plaintiffs the 
decree asked for. The defendants have 
come up to this Court on second appeal, 
and the first point urged on their behalf 
is that the land is not proved to be ancestral 
qua the plaintiffs. The lower Appellate Court 
has disposed of the question whether the land 
is ancestral in rather a summary manner. 
The part of its judgment which goncerns this 
point is as follows :— 

“In my opinion the land 
ancestral, Theoretically the Courts 


is ‘clearly 
de- 


mand strict proof vf ancestral nature of 
land. Practically they are ordinarily 
satisfied with the absence of proof to the 
contrary,” 


In my opinion this view of the law is 
erroneous. Their Lordships of the Privy 
Council in the case reported as Atur Singh v, 
Thahar Singh (1) have laid it down in clear 
terms that “The onus of proving that the pro- 
perty alienated was sot self acquired in 

(1) 6 Ind. Cas. 721; 42 P. R. 1910; 12 C. W. N. 
1049; 360, 1039; 35 I. A. .206; 8 ©. L., J. 359,18 M. 
L. J. 379; 128 P. W. R. 1908,4 M, L. T. 207; 10 Bom. 
L, R 790, 


RUE 


the hands of the last male owner was 
on the plaintiff who could net under the 
circumstances derive any assistance from 
conjectures, ~bowever reasonable, in place 
of positive proof.” This Court has enunciat- 
ed the same rule in many judgments, two 
of which are reported, as.Muhammad Umar 
v. Nawab Din (2) and Ala Singh v. Khark 
Singh (8); in the latter it was laid down 
that the burden of proving that a particular 
property was ancestral lies on the person who 
claims it as such. 

The burden is not discharged by showing 
that it is not unlikely the common ancestor 
acquired it himself. In the first Settlement 
of 1851 the three sons of Nikka, Jassa, 
Khiwan and Ruldu, were in joint posses- 
sion of all. tbe- land which  subse- 
quently came to Banna. Tn these circum- 
stances it is not unreasonable to presume 
that they got the land from their father 
Nikka, but this presumption «aannot be 
extended so-as to hold that Nikka -acquired 
the land from his father Bakhta and that 
Bakhta acquired it from his father Rajada, 
who is sommon ancestor of Nikka and of 
the plaintiffs. The history of the village 
shews that persons of the Dhandora got along 
with the representatives of three other tribes 
purchased the whole of the village for Rs. 500 
from the original proprietors. One of tha 
Dhandoras was Nathu who had four song, 
one of them being Rajada. Mr Tek Chand 
on behalf of the respondents urges that 
there is no evidence 
of the land was acquired by purchase or 
gift and the presumption should be that 
it was either acquired by Nathu or broken 
up by his descendants out of the waste 
lands attached to the village. He asks 
ma to presume, therefore, that the land 
must have come down from Nathu 
and his son Rajada. I am unable to draw 
this presumption. There is nothing to 
shew how mach land Nathu or his son 
Rajada broke up. The land that Nathu 
cultivated may have descended to his sons 
other than Rajada and the Jand of-which 
Rajada was in possession may have descend- 
ed to Bhola and Ram Ditta, the ancestors 


(2) 24 Ind, Cas. 678; 217 P. L. R. 1914; 127 P. W, 


R. 1914. 
(8) 17 Ind. Oas. 392; 257P. L. R. 1912; 263 P, W, 
R. 1912, | 


to show that any - 


A 


* 
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of the plaintiffs, and the land which Nikka 
left may have been, acquired in the first 
instance by him oò by his father. There 
is certainly no presumption that Nikka’s land 
came down to him from his grandfather. I, 
therefore, differ from the lower Appellate 
Court and hold that the onus lay heavily upon 
the plaintiffs to prove that the land was their 
ancestral property, and that they have not 
discharged tbis onus. 
Prior to 1894 Banna was in possession 
oof 2/8rds of the land left by Nikka and 
Kesar was in possession of the other 
1/3rd. When Kesar died in 1894, mutation 
of his share was effected in favour of 
Banna wh) claimed to be an’ heir, on 
the ground that he was the adopted son 
of Ruldu. Noone same forward to object 
to his claim and the land was duly 
: gmutated in his name. Mr.: Sheo Narain 
cites Bhagat Singh v. Sher .Singh (4) as 
authority for the proposition that the princi- 
ple of reversion to the heirs of a donor or 
appointor is limited to property over which 
he had not an _ unrestricted power of 
disposal, and consequently they cannot 
succeed to the land of the appointed heir 
on the latter’s death without a male 
descendant, where such land is not ancestral 
qua themselves. In accordance with this 
authority he urges that the land of Banna 
,. Will not revert to the plaintiffs | after the 
death of the widow and that consequently 
they cannot control her dealing with 
the property. Mr. Tek Chand does not 
dispute the authority of this ruling, but 
urges that the fact that Banna was allowed 
to succeed to Kesar’s share shews that he 
.must have been the formally adopted son 
of Ruldu and not merely an heir appointed 
according to custom. His argument is 
- that Bannag being the formally adopted 
son cf Raldu, must be regarded just as 
if he were his nataral son, and that this 
being so the plaintiffs are his heirs, whe- 
ther the property was ancestral qua them 
or not, It was, however, never urged in 
the Courts below that Banna was anything 
more than an appointed heir of Ruldu and 
I do not see how the poiut oan be raised 
now for*the first time. The parties are 
Jats and governed by Customary Law, and 


(4) 24 Ind, Oas. 212; 29 P/R. 1014; 156 P. L. R, 
sis, 


- 


there is no reason to suppose that Banna 
was anything more than an heir appointed 
according to usual custom. Article 43 of 
Rattigan’s Digest shews that the appointed 
heir does not acquire the right to succeed 
to the collateral relatives of the person 
who appoints him, where no formal adoption 
has taken place. But the exception under 
that Article shews that among certain 
tribes an appointed heir does succeed 
collaterally. The mere fact that Banna 
was allowed to succeed to Kesar’s share 
does not, in my opinion, shew that he was 
the formally adopted son of Ruldu, Banna 
was in possession of the whole of Nikka’s 
property as the appointed heir of Ruldu, 
the property was not ansestral gua the 
plaintiffs, and they have, therefore, no 
locus standi to control the alienations effected 
by Banna’s widow. . 

I accordingly accept the appeal and 
setting aside the orders of the lower Ap- 
pellate Court restore the order of the first 
Court dismissing the plaintiffs’ suit with costs 
in all the Courts. | 

Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 2011 
or 1916, 

June 5, 1918. 

Present :—Mc. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 
MONINDRA NATH CHOWDHURI ann 
ANOTHER —Daranpanes Nos, 2 AND 3 
— APPELLANTS 
versus 
RADHA PROSANNO GON AND ANOTHER—- 
PLAINTIFFS — RESPONDENTS. 

Transfer of Property Act (IV of 1882), 8. 108—Land- 
lord and tenant—Lease providing for re-entry on 
certain conditions—Noatice to quit, whether necessary, 

The provisions for serving a notice to quit ona 
lessee were inserted in the Transfer of Property 
Act to provide for cases where the parties to the 
lease yr not regulated by their contract. [p. 20, 
col. 2, 

Where a lease itself provides that the landlord 
may at any moment resume possession of the land 


_ on payment of full compensation to the lessee for 


the buildingshe may have erected thereon, there 
is no necessity for giving a notice to quit under 
section 106 of the Transfer of Property Act in order 


` 
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to entitle the Igndlord, to got back khas possession 
of the land. [p. 20, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, 2rd Court, Burdwan, dated 
the 14th~ July 1916, affirming that of the 
Munsif, Ist Court at that place, dated the 
26rb June 1915, 

FACTS appear from the judgment. 

Babu Hira Lal Sanyal, for the Appellants. 


—-This appeal is on behalf of the defend —* 


ants ‘and it arises out of a suit for khos 
possession of a piece of land lying within 
the Bordwan Municipality. The tenancy 
is from year to year. The question for 
determination is whether the plaintiffs are 
entitled to get khas possession without the 
service of a notice under section 106 of 
the Transfer of Property Act. Without 
a. proper notice to quit as required- by sec. 
tion 106 the defendants cannot be ejected. 
See Mahananda Roy v, Sarat Moni Debi (13, 
Narayan Dasappa v. Ali Saiba (2), Madur 
Saheb v Suannabawa Gujranshah (3), Parae 
meshri v, Vittappa Shanbaga (4) and Neirapal 
Singh v. Kalyan Das (5). 

- [Furrcner, J., refers to Basirat Ali Khan 


`y, Manirulla {6).) 


One of the terms-of the lease is; “The 
lessor will have right to take khas pos- 
session whenever he will require that”. 

{Fuetcuer, J.—Oa the terms of the 
contract section 104 of the Transfer of 
Property Act does not apply, and so no 
notice to quit is necessary. | 

The provisions for resumption in Jeases 
are not uncommon, and such terms as men- 
tioned in tbe lease are often found in 
almost all contrasts, and in spite of that 
reasonable notice to quit ig always given. 
Refers to Kishori Moun Roy Ohowdhry v. 
Nund Kumar Ghosal (7), 

Dr, Jadunath Kanjilal, for the Respondents, 
not called upon. 

JU DGMENT, 

FLETCHER, J.— This ~ is an appeal by the 
defendants Nos. 2 and 3 against the judg- 
ment of the learned Subordinate Judge of 


- Burdwan, dated the 4th July 1916, afirm- 


(1).10 Ind. Cas. 874; 14.0. L, J.585, 
(2, :8 B. 608; 9 Ind Dec. in. s.) 911. 
(3) 2 B. 6 at p 196; 11 Ind. Deo. nN. s.) 182, 
(4) 26 M. 147; 12 M.L J. 189, h 
. (5) 28 A 400; A. W. N. (1906: 60; 3 A. L. J. 196. 
(6) 2 Ind. Cas. 416; 36 O. 745 at p. 749; 10 C. L. J. 


49. 
(7) 24.6. 720; 12 Ind. Dee, (x. s.) 1149. 


. r 


ing the decision of the Munsif of the same 
place. The suit was brought for ejectment. 
The defendants are the original tenant and 
the two transferees. No notice to quit 
was served on the defendants Nos. 2 and 
8 under the provisions of section 106 of 
the Transfer of Property Act. The learned 
Judge considered that-the covenant restrict- 
ing alienation in the lease was binding 
and, therefore, the defendants Nes. 2 and 
3 were trespassera and had no interest., It 
is not necessary for us to go into that 
question. The case is a perfectly simple 
one on the terms of the lease. 
lease to the defendant No. 1 for the purpose 
of building a pucc2 house on the land. 
The lease provided that, if the landlord 
desired to resume possession of the land, 


be could do so provided he paid for the” 


value ‘of the bnildings; that means the 
buildings that were to be erected in 
accordance with the prior provision in the 
lease. There are no buildings on the land 
within the meaning of the prior provision 
of the lease, because they were all swept 
away by flood. The present buildings are 
huts and walls not coming within the 
meaning of the purpose for which the lease 
was granted. The landlord ‘can, therefore, 
take possession of the land at any time 
upon paying sompensation, if any. It is 
said that he cannot take possession without 
giving notice, That is absurd. The parties 
must stick to the bargain made and if the 
defendant No. 1 thought it worth his 
while to take lease cf a piece of land 
within the limits of the Municipality of 
Burdwan at a rent of 12 annas a year 
subject to the provision that the landlord 
might at any moment re take possession on 


` payment of full compensation for the build- 


ings, then be must stand strictly to that 
bargain however’ inconvenient that may 
be. There are no provisions in the Transfer 
of Property Act requiring notice to be given 
in such a case. Those provisions for notice 
were inserted there to provide for cases 
where the parties are not regulated by 
their contrasts. lb is quite clear that the 
landlord in this case is entitled to resume 
possession. . The suggested hardship on the 


defendants in having to deliver possession. 


at any moment is considerably discounted 
when the fact is taken into consideration 
that for four years by resisting the plaint- 


if was a ` 
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iffs’ just claim the defendants have ma- 
naged to maintain possession of this land 
in the town of Burdwan ata rent of 12 
annas per annum contrary to the terms of 
the lease. I am not disposed, as at present 
advised, to disagree with the reasons given 
by the learned Subordinate Judge in his 
judgment, and. I agree with the conclusion 
arrived at by him. The present appeal, 


-therefore, fails and must be dismissed with 


costs, 
Suasison Hopa, J—I agree, 
T$ „Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Orvik Aepgar No. 105 or 19127 
September 17, 19:3. 
Present:— Mr. Batten, A. J.C., and Mr, 
Mittra, A.J. C. 
Pandit MUKAND RAM SUKUL 
AND ANOTHEX —PraintTipss— APPELLANTS 
versus 


SHEO NARAIN AND orHers— 


. JJEFENDiNTI— RESPONDENTS. 

Civil Procedure Code( Act Y of 1903), s. 1°—Res judi- 
Gata, essentials of—Concurrent jurisdiction in pecuniary 
limits and subject-matter, whether necessary ~- Accounts, 
whether can be adjudicated where no further relief can 
be granted — Mortgage, usufructuary —MMortgagee, failure 
of, to keep accounts—Presumption 

In order to constitute res judicata the two Courts 
must be of “concurrent” jurisdiction as regards the 
pecuniary limits as well as the subject matter of 
the suit. Lp. 22, col 2: p. 23, col. 1.) 

Apart from any special stalalury provision, 
accounts cannot be adjudicated upon by a Court 
when no further relief can bo granted Ordisarily 
a suit for accounts upon a mortgage cannot be main- 
tained by the mortgagor unless he also asks for 
vedemption [p 23, col. 4; p 24, col. 1 J 

An adjudication which cannot be the basis of 
any relief is not binding on the parties. [p 24, col. 1.] 

Where on taking the accounts of a usafructuary 
mortgage it appears that the mortgages has kept na 
regular accounts, every reasonable presumption 
should be made against him. [p. 25, col. 1] 


Appeal against the decree of the District 
Judge. Hoshangabad, in Civil Sait No. 24 
of 1910, dated the 2tst Jaly 1912, 

De. H. S. four, for the Appellants. 

Messrs. F. W. Dillon and P, S. 
for the Respondents, $ 


Kotw el, 


-the parties. 


INDIAN GASES, 21 


JUDGMENT.—This is an appeal from 
the decree of the District Judge of 
Hoshangabad, dismissing a suit for fore- 
closure, based on a mortgage deed dated 
the 13th January 1870, executed by the 
first defendant Ganpat. This defendant 
died since the filing of this appeal, and 


“his legal representatives have been brought 


on the record, on their own application, 
though they do not seem to have any 
interest left in the mortgaged property, 
which was purchased at an auction sale 
in execution of a decree against Ganpat 
by the 2nd defendant, The document 
in suit is in part a usufractuary mortgage 
and in, part a deed- of conditional sale. 
The mortgage is not redeemable within 
twenty-three years, except on terms of A 
highly penal character therein laid down. 
In 1570, the mortgagees brought a suit 
for possession in the Court of the Deputy 
Commissioner and obtained a decrees’ on 
the 18th October 1870, and they have 
bean in possession ever sines. 


The main questions involved in this 
appeal are whether on a right interpreta- 
tion of the document, the mortgagees in 
possession are bound to credit more than 
Rs. 751 per annum, as stated therein, and 
if so, what is the state of acsonnt between 
The parties rely on certain 
previous litigation as deciding finally the 
first and to some extent the second part 
of the question with which we are con- 
esrned, Thers are səma minor points for 
decision in this appeal which need not 
be noticed at this stage, though they will 
have to be dealt with in deciding the 
grounds of appeal. 


It appears to us to be necessary to giva 
an outline of the various former suits 
whish are relied on by the parties, as 
having the force of res judicata. Before 
proceeding to do so, it is necessary to 
mention, what is admitted by Counsel on 
both sides, that suits above the value of 
Rs. 5,009 could not be entertained either 
by an Assistant Commissioner, or by an 
Extra Assistant Commissioner. Such suits 
were exclusiyely cognisable by the Daputy 
Commissioner who was in these Provinses 
what is called a Zlla Judge in the old 
Bengal Regalations and in later enactments, 
a District Judge, 
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. (ixhibit D-29), 
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“We now proseed-to refer to the various 
suits to which the parties have called our 
attention in this appeal, as having a 
material bearing on the case. In 1677 the 
mortgagor filed a suit in the Court of 
Mr, Sultan Ali (Suit No. 267 of 1877), 
an Extra’ Assistant Commissioner. The 
plaint in that snit has been eliminated 
but from the -judgment of the Court of 
a Judicial Commissioner, in, Second Appeal 

. 89 of 1879 (Exhibit “D-28), it ap- 
ae that the suit was one for ‘rendition 
of accounts of reseipts and disbursements 
on account of Monza Dhamni, the mort- 
gaged village. This jadžmont of Mr, Grant 
(afterwards Sir Charles Grant) was follow- 
ed by a decrees diresting that “the defend- 
ants shall render to the plaintiff a true 
statement of the charges and receipts of 
Mouza Dhamni up to the close of Sambat 
1933.” In exeeuticn of this decree, Mr. 
Vasudeo Ballal Kher, an Extra Assistant 
Commissioner, held an inquiry’ by appoint- 


“ing a Commissioner and the result of that 


inquiry was stated in „the final order 
(Exhibit D-30) to be that “Rs. 13,041 should 
be credited to the Ganpatsing for seven 
years 1927 to 1933 both inclusive.” It 
seems an attempt was made by the 
mortgagor to realise by execution Rs. 13,041 


“from the mortgagees but this attempt failed. 
Additional 


In Exhibit P-5 Col. Ricketts, 
Commissioner, notes as follows: “The peti- 
tioner is entitled to the benefit of that 
credit in the accounts between him and 
Makundram Tulsiram but he cannot take 
out execution for the amount.” No seo.nd 
appeal appears to have been filed from 
the appellate order of Col. Rioketts. In 
the meanwhile the mortgagor filed in 1£81 
a second’ suit for “rendition of accounts” 
in the Court of Mr. Priest, an Extra Assistant 
The claim was desreed 

following the previous 
decree of Sir Charles Grant in 1878, Mr. 
Priest’s decree was for rendition of accounts 


“for the Sambat years 1934 to 1937, It 


was followed up by exécution proceedings 
before Mr, Williams, Extra Assistant Oom- 
missioner (Exhibit D-1£). The certified copy 
of these execution proceedings is some- 
what imperfect, as the original is torn in 
many places. Procéedings against the 
mortgagees by way of attachment had taken 
place, treating them as persons guilty ofa 
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contempt. Some accounts were filed on be- 

half`of the mortgagees, which, as far as 

can be made out, were meant to show a 

loss. Objections were taken but: Mr. 

Williams, who apparently understood the 

decree as one for ‘explaining accounts,” did 

not eventually record any findings of his 

own. In 1885 the mortgagor filed a suit 

(Suit No. 42 of 1885) for redemption and 

for Rs. 30,958, alleged to have been re- : 
covered by the mortgagees in excess of the 
mortgage-money. <A decree for redemption 
was passed, conditionally on the mortgagor 
paying Rs. 32,529-13-6. , The judgment in 
this snuit is Exhibit P-4. It was passed 
by Mr. Vithal Ramchandra, Extra Assistant 
Commissioner, who was by notification No. 

4467, dated the 9th September 1884, \n- 
vested with the powers of a Deputy Oom- 
missioner, under section 16 of Aot XIV 
of 1865, Central Provinces Courts Ast. 

This judgment was reversed on appeal 
by Col. Ricketts, who dismissed the -suit 
(Exhibit D-26).: The main ground for 
dismissing the suit was that the mortgage: 
money had not been paid off ont of the 
usufruot, The Appellate Court also re- 
marked that it was not necessary to go 
deeply into the defendants’ acccunt, Thes 
result was that the state of ascounts 
between the parties was left open’ for 
future decision. Although the appellants 
in their fifth ground of appeal suggested 
that the litigation of 1855 had the effect 
of ves judicata, this was abandoned at 
the hearing by their learned Counsel, and, 
in cur opinion, the fifth ground of appeal 
is untenable. 

The first point for consideration is shies 
ther the mortgagees’ liability to account 
for the usufruct is res judicata. Sir 
Charles Grant’s decision . was on second 
appeal from the Court of Mr. Sultan Ali, 
who in 1877 had powers up to 
Rs, 1,000 as would appear from a 
register kept in this Court. In 1881 
Mr. Priest also had power to try suits 
up to the same value. We cannot” agree 
with the Counsel for the appellants that 
the question of the mortgagees’ liability 
to account for more than Rs, 751 a 
year was not directly and- substantially in 
issue in the two former suits. Bat in 
order to constitute res judicata the two 
Courts must be’ of “concurrent jurisdiction 


|| 


4 


“ foreclosure known in these Provinces. 


“XVII of 1806, 


- proceedings, 
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as regards the pecuniary limits as well as 
the eubject-matter,” as laid down by their 
Lordships of the Privy Council in the case 
of Misir Raghobardial v. Sheo Baksh Singh 
(1). In 1877 there was no suit for a 
By 
the Central Provinces Laws Aot (Act XX 
of 1875), all Bengal Regulations were 
repealed except certain Regulations deslar- 
ed therein to bein force. These inoluded 
Regulation II of 1798 and Regulation 
as they stood ith the 
later amendments made up to 1875. A 
mortgagee, desirous of taking foreclosure 
had to apply to the Zilla 
Judge, that is, the Deputy Commissioner, 
and this after the year of grace had to 
be followed up, where necessary, by a suit 
for possession. In our opinion we have 
to test the competency of the Court, with 
reference to the analogue of a suit for 
foreclosure in those days. “Neither Mr. 
Sultan Ali nor Mr. Priest could have tried 
a suit for possession of the mortgaged 


property, the principal amount secured 
by which alone is Rs. 14,000. Nor 
could these officers have entertained 


the application under Regulation XVII of 
1806. Evén if a. suit for foreclosure could 
have been brought in those days, neither 
of these Courts could have tried it, having 
regard to the pecuniary limita of their 
jurisdiction. We have, therefore, come to 


- the sonslusion that the question of the 


mortgagees’ liability is not res judicata by 
reason of the two previous suits. 

We have, therefore, to determine this 
question upon an interpretation of the 
mortgage deed. The document makes an 
estimate of the income on fhe basis 
of the jgamabandis of the previous year, 
allows for certain expenditure including 
Government revenue, and the balance of 


Rs. 751 is agreed to be oredited every 
year towards the mortgagedebt. It 
will be observed that Rs. 751 is less 


than the interest payable under the docu- 


ment. It is not expressly stated that the, 


excess interest will be personally paid by 
the mortgagor. As pointed out by the 
Judicial Commissioner in the former suit, 


(1) 9 C. 439; 12 O.L, R. 520;91T. A.197;'7 Ind. 
Jur, 107; 4 Sar. P. O. J. 395; Rafique & Jackson's P. 
G. No. 70; 4 Ind, Des, (x. s.) 941 (P. CO), 
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there’ is no express covenant entitling the 


mortgagees to appropriate anything above 
this figure, if-actually ‘realised, except 
where the excess is due to improvements 


made hy them. The parties must be taken 
to have known that the assets will increase 
within the period of twenty-three years, 
during which the mortgage was practically 
irredeemable. In our opinion the one-sided 
bargain pleaded by the mortgagees cunnot be 
presumed but must be made out by clear and 
unambiguous stipulations in the deed, es- 
pésially as the mortgagees were ` dealing 
with an illiterate rustic. We hold then 
that the mortgagees are accountable for the 
usufruct actually realised. 

We have now to consider whether the 
finding arrived at in Exhibit D-30 by 
Mr. Vasudeo Ballal Kher (an officer with 
powers up to Rs. 5,000) is final and binding 
on the parties. The lower Court has mistaken 
Mr. Kher for Mr. Vithalrao, in part of its 
judgment. Mr. Kher in exeaution of Sir Charles 
Grant’s decree found that Rs. 13,041 should 
be credited to Ganpatsingh for the first 
seven years’ profits. The defendant No.2 has 
filed a statement which would go toshow that 
on this finding, even if credit is given in 
later years for Rs. 751 only, the mortgage 
debt has-been satisfied. We have not 


_ tested, this statement, as we have come to 


the conolusion that-the finding is ultra vires 
and is also not res judicata. We are inclin- 
ed to think that the deoree of this Court 
did not authorise an adjudication by the 
Court of<first instance. What was pro- 
bably meant’ was that the mortgagees 
should explain their aosounts by filing 
extracts from their books. The judgment 
of this Coart (Exhibit D 28) recognises 
that the suit was not “one for accounts, 
in the sense of one for money due after ex- 
amination of accounts, It was simply for 
an account as such and without any fur- 
ther relief’. Apart from a special Statute, 
such as the Dekkhan Agriculturists’ 
Relief Act (Act XVII of 1879), it does 
not appear that accounts can be adjudicated 
upon by a Court, when no further relief 
can be granted. The Bengal Regulations, 
as introduced here by Act XX of 1875, 
did not authorise such a suit, In Hari 
v. Lakshman (2) Westropp, ©. J., 


(2) & B. 614 at p. 616; 3 Ind, Dee. (N, 8.) 403 e 


says, 


Na 
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“ordinarily a suit for an acconnt upon a 
mortgage cannot be maintained by the 
mortgagor unless he asss also for redemp- 
tion”, It seems to us that an adjudication 
which cannot be the basis of any relief is 
not binding on the parties, A declaratory 
. decree declaring Rs, 13,041 as the credit 
would be one beyond the pecuniary limits 
of Mr.. Kher. For reasons given: in para- 
graph 5 of our judgment, we hold that 
this finding is not res judicata, 

We may notice a ruling of thia Court 
to which no reference has been made at 
the Bar. Jn the case cf Kalooram v, Ram- 
kishen (3) Stevens, J. C., held that in 
a suit for accounts the Court trying the 
suit does not lose its jurisdiction merely 
becanse the amount found due after enquiry 
happers to exceed the limit of the juris- 
diction cf the Court, [Of. Olpherts v, 
Arjundas (4).] We think this decision can- 
not be extended to the case where only a 
mere declaration, if anything, can be grant- 
ed by way of velief. If the plaintiff 
chooses to bring his suit in a Court with 
limited powers, all that can be declared— 
even if it were proper to make such a 
declaration—is that at least Rs. 1,000 
or Rs, 5,060, as the case may be, should 
be credited to the plaintiff. More than 
that amount is not in that Court’s power to 
declare. 

We can find no admission by the plain- 
_ tiffs that they actually realised Rs. 13,041 
in the first seven years. These plaintiffs 
no doubt start their accounts with the 
findings of Mr. Vithalrao in 1885 (Exhibit 
Pp.4). This finding is based on the find- 
ing of Mr..Kherin Exhibit D-30, Practi- 
cally the plaintiffs adopt it with certain 
variations. If the plaintiffs are not entit]- 
ed to introduce their own variation, they 
ought not to ke beld bound by the find- 
ing of Mr. Kher, by reason of their hay. 
ing partially adopted it as the basis of 
the suit. 

The lower Court has beld that under the 
terms of the mortgage the plaintiffs can 
only foreclose in respect cf the principal, 
the interest not being a clarge on ‘the 
property (according to the lower * Court), 
This enrelusion is deduced from the follow. 


{8) 8 C. P. L. R. 86. 
(4, 20 Ind, Cas, 925; 9 N. L. R. 112. 
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ing passages in the mortgsge-deed: “In 
case I fail to repay the balance at the 
stipulated time, the whole of the Mouza 
together with the sir land will stand as 
sold to ycu on Miti Jaith Badi Punwa 
1949 in lien of the principal amount of 
the bond. You should then consider this 
mortgage deed as an absolnte sale-deed. 
The amount of componnd interest which 
will remain due by me will be paid separately.” 
It appears to os tbat the parties were not 
contemplating foreclosure proceedings at all. 
They had in their mind the contingency of 
a deed of conditioral sale executing itself 
and becoming absolute. In 1870 it would 
have been somewhat difficult to say whe- 
ther a right of redemption was left to the 
mortgagor after the stipulated period. It 
would have been not easy to say whether 
the Bengal Regulations or the spirit of 
those Kegulations applied to the Central 
Provinces. It was in 1873 tbat their 
Lordships of the Privy Council in Gokul- 
doss v. Kriparam (5) decided the question 
in favour of the mortgagor. We note that 
it is nobody’s case that the conditional 
sale became absoluta in Sambat 1949. 
The clanse then on which the District Judge 
relies is void, on the ground that notwitb- 
standing the contract a right of redemption 
remained in view of the fact that either 
the Bengal Regulations were in force or 
the spirit of the Regulations: was being given 
effect. to by the Courts in the Central 
Provinees. The document is silent as to 
what should be the amount for whioh fore- 
closure is to take p.ace. But the doon- 
ment clearly says that if the mortgagor 
redeemed he must pay the prinsipal and 
interest, The interest, therefore, is a charge 
on the property and the plaintiffs are 
entitled to foreclose the whole .of the 
mortgage debt, including interest. 


There are certain judgments filed in the . 
case where tke first plaintiff was sued by 
the predecessors-in-titla of the 2nd and 
8rd plaintiffs for the profits of their share. 
The ‘findings arrived at in these suits are 
not bindirg on the defendants’ being res 
inter alias. For want of mutuality the 
defendants cannot rely on them as against 
the plaintiffs, Nor can tke admissions 


(5) 13 B. L, R. 206; 3 Sar. P. C.J, 279 (P. C,), 
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made by one set of plaintiffs in such a 
suit against the others be said to’ be 
admissions by the mortgagees as such. In 
our opinion, these judgments must be 
excluded from our consideration. 

. The lower Court seems to think 
that the plaintiffs are responsible for the 
extinction of, sir rights, Under the 
mortgage-deed, the mortgagees were not 
bound to cultivate them. They were at 
liberty to lease them out to tenants. By Act 
XVII of 1889 which received the Governor- 
General’s assent on the 29th October 1889 
and came into force at once, sir rights 
wore -extinguished if the sir land was 
unoccupied by the proprietor on the 29th 
QOstober 1889 and the land had been 
leased to tenants for the previous six years 
“without an express preservation of his 
sir rights.” The mortgagees could not 
anticipate this legislation and they were 
entitled to lease out the sir land. 

We have now to determine the amount 
due to the plaintiffs, The plaintiffs have either 
kept no accounts or are suppressing them. 
We are inclined to agree with the 
District Judge that the latter is the more 
probable hypothesis. In two previous suits 
they were directed to render asconnts. 
Assuming that the plaintiffs did not 
at first know that it was their duty to 
keep accounts, we consider that they 
should have started keeping them after the 
judgment of the Judicial Commissioner in 
1878. No explanation has been offered as 
to why accounts in later years were not 
kept, or having been kept not produced, 
The assets in later years must bave been 
very large compared with the estimate 
made in 1870. It is not possible for the 
defendants to give evidences regarding the 
usufrust. The village papers only give the 
rental demand. Miscellanenua sources of 
legitimate income are not shown in them. 
Oral evidence on such matters can scarcely be 
satisfastory. We think in these circumstances 
every reasonable presumption should” be 
made against the.plaintiffs. Following the 
decision of Sir Richard Couch tn Baboo Kullyan 
Dass v. Baboo Sheo Nundun Pershad Singh (6), 
we set off interest against profits and bold that 

the plaintiffs are not ensitled to anything 
` more than the jyrincipal amount of 


= 


(6) 18 W, R. 65. 


Rs 14,000. There will be the usual: 
foreclosure decree giving six months’ time for 
payment, Each party should bear his costs 
in both Courts. 


Before closing this judgment, we would 
notica that Ganpat’s son Dattu appeared 
in person before us and suggested that his 
father was eccentric. It is nob possible 
to entertain such a plea now. One of the 
appellants is dead and no application has 
yet been made to bring his legal re- 
presentatives on the record. The oase is 
analogous to that provided for by Order XLI, 
rule 4. The decree of the lower Court 
will be reversed as against all the plaint- 
iffs, though the decree of this Court will 
be in the name of the two surviving 
plaintiffs. $ 

Let the decree be drawn up on the linas 
indicated in this judgment. 


Decree reversed, 


CALCUTTA BIGH COURT, 
ÅPPEAL FROM APPELLATE Decree No. 2405 
or 1916, 

June 12, 1918. 

Present: —Justice Sir Charles Chitty, Kr., 
and Mr. Jastice Walmsley. 
NARASINGHA BANA GOSWAMI 
— DEFENDANT — APEELLANT 
VETSUS 
PROLHODMAN TEVA RI—PLAINTIPr— 
RESPONDENT, 

Limitation Act (IX of 1909), s. 3, Sch. I, Arts, 120, 
132—Appeal, second Limitation, question of, whether 
can be raised for first time—Turn of worship at temple, 
whether immoveable propertu—Mortgage of turn of 
worship, suit to enforce —Limitation 

A turn of worship ata tomple is not an interest 
in immoveable proporty. Therefore, a suit to enforco 
a mortgage of a turn of worship is not governed by 
Article 132 of tho Limitation Act but by Article 120, 
[p. 27, col. .] 

A question of limitation oan be raised in .second 
appeal even where it has not been set up aa a 
defence in any of the lower Courts. [p, 26, col. 2.] 


Avpeal against the decree of the District 
Judge, Dacca, dated the 2nd June 1916, 
affirming that of the Subordinate Judge, 
Ist Court of that District, dated the 1§th ° 
September 1915, 


os 


ri 
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FACIS appsar from the judgment. 

Babu Gunoda Charan Sen (with him Babu 
Khitish Ohandra Neogy), for the Appellant. 
— The appeal. arises out of a suit to en- 
force a mortgage of a pala or turn of 
worship. The ~ mortgage-bond wa? execated 
on 29th Ostober 1902; the due date men- 
tioned in the bond for payment is 30th 
April 1903. Rs. 25 was paid as interest 
on 12th October 1905. The present suit 
was brought on lth April 1915, ze, 10 
years after the payment-of the interest. 

The pala or turn of worship is not an 
immovéable property, therefore, 12 years’ 
limitation would not apply but 6 years’ 
limitation would apply. Therefore-the sunit 
is barred by time. In the lower Court 
the question of limitation was not argued, 
though an issue was raised on if. I can 
raise the question of limitation now on the 
authorities of this Court. i 

(Carry, J.—You have to show that 6 
years’ limitation would apply and Article 132, 
Limitation Act, does not sover it, ] 

Jt would come under Article’ 120, where 
no other Article applies. 

Pala is moveable property. 
y. Makund Deb (1). ~ 

The next point is that a pala is not trans- 
ferable, and even if itis transferable, an im- 
memorial custom of transferability of these 
palas should be proved. I rely on Mahamaya 
Debi v. Haridas Haldar (2). 

Dr. Sarat Chandra Bysack (with him 
Babu Sursya Kumar Guha), for the Respon- 


See Jato Kar 


` dent.—The suit would come under Article 


132. Under authorities extending over 30 
years the shebaiti right has been held to be 
immovyeable property, 

(Caitry,?J.—The case in Jato Kar v. 
Mukund Deb (1) is against you. | 

In both the lower Courts the case pro- 
seeded upon the assumption that 12 years’ 
limitation would apply and the case was 
tried on that footing, and the facts were, 
therefore, not investigated. There may not 
have been any payment after 1905 but there 
may have been acknowledgments. What 
was actually mortgaged was the shkebaiti 
right and the shebaiti right is immoveable 


property. 


(1) 11 Ind, Oas, 884; 39 O. 227 at p. 230,16 C, W. 
N. 129; 14 0. L. J. 389. 
(2) 27 Ind. Oas, 400; 20 C. L. J. 183 at p. 187;42 0. 


~ 


[OarmrY, J.—The shebaiti right may be 
immoveable property, but here the turn of 
worship was mortgaged. } ` ` 

In Jato Kar v. Mokund Deb (1) there was 
no question of limitation at all, 

(Curry, J.—Hshan Chunder Roy v. Mon- 
mohini Dassi (3) is against you. | 

Babu Gunoda C'haran Sen was not heard in 
-reply. 7 

JUDGMENT.—This was a suit brought 
by the plaintiff to enforca a mortgage of 
a pala or turn of worship owned and held 
by the defendant at the temple of the deity 
Dhaneswari in a 23 anna share. The 
mortgage was dated 29th Ostober 1902; the 
due date for payment being 30th April 
1903. The plaintiff in his plaint alleged 
that Rs. 25 had been. raid as interest on 
12th October 1905. The suit was filed on 
-15th: April 1915. The question of payment 


` of interest was not gone into by the Erst 


Court inasmuch as 13th and 14th’ April 
1915 were holidays. The suit was, therefore, 
within time if the period of limitation be 
taken as 12 years. It seems to have heen 
assumed in both the Courts below that the 
period of limitation would be 12 years, so 
that in the District Judge's Court the 
question of limitation was not touched 
upon. In the grounds of appeal, however, 
to this Court which have been filed by the 
deféndant this question was distinctly 
raised. The seventh ground is that the suit is 
barred by limitation upon the pleadings, 
inasmuch as the turn of worship is not 
immoveable property. With regard to the 
objection that this point was not raised 
in the Courts below we need only refer 
to the provisions of section 3 of the Limi- 
tation Act, which requires the Court to take 
notice of a question of limitation even 
though it has not heen set up as a de- 
fence. The question of limitation depends 
on whether a turn of worship is to be 
regarded as immoveable or moveable pro- 
perty. Qn this point the authorities of 
this Court are clear, ‘and there cannot be 
any longer doubt upon it. In the case of 
Eshan Ohunder Roy v. Monmohini Dassi (3) it 
was held that a suit to enforce the right 
to the worship of an idol was governed 
by Article 118 of Act IX of 1871 (the 
Juimitation Act then in foras) and that not 


(3) 4 O. 683; 2 Ind. Deo. (N, 8.) 434, 


N 
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having been preferred within 6 years it 
was barred by lapse of time. In the case 


2 of Jato Kar v. Makund Deb~(1) the point 


was not one of limitation but of attestation 
of a usufructuary mortgage bond of a 
turn of worship under section 59 of the 
Transfer of Property Act. It ‘was there 
held ‘that a turn of worship is not an in. 
terest in immoyeable property. That being 
so, it follows that this suit is not governed 
by -Article 132-of the First Schedule to the 
Limitation Act but by Article 120. The 
suit having been, filed long after 6 years 
had expired, éven if the period be taken 
as running from the payment of interest in 
„October 1905, it is out of time. The appeal 
must be allowed’ and the plaintiff's suit 
dismissed, but, under the circumstances, 
without costs, 


Appeal allowed. 


PATNA HIGH COURT, 
i Civ Revision Nos, 209 anp 210 of 1917, - 
February 14, 1918. 
fresent:—Mr, Justice Roe and Mr. Justice 
Jwala Prasad. 
LALJi SAHU— PLAINTIFF— APPLIOANT 
ver$us 
LACHMI NARAIN SINGH— OpPPOSITE 


PARTY, 

Civil Procedure Code (Act F of 1908), O. IK, rr. 
8, 9—Appearance, what amounts to- Plaintiff present 
in Court but not prosecuting case— Dismissal for default 
—Restoration, application for. 

A party may appear in two ways, either by per- 
son or by Pleader. If he is not appearing in person, 
the mere fact that he is standing in Court does not 
amount to an appearance within the real- meaning of 
the word. [p. 27, col. 2; p. 28, col. 1.] 

On a case being called on, the parties appeared 
in Court but the plaintiff did not prosecute the case. 
The Court dismissed the suit for the plaintifs 
default. The plaintiff then applied for restoration 
ofthe suit, but the Court now held that the suit 
was not dismissed fordefault and that, therefore, it 
had no jurisdiction to restore it: 

Held, that the order dismissing tho suit was an 
order made under Order IX, rule 8, of the Civil 
Procedure Code, and that the Court was required to 
deal with the matter under Order IX, rule 9. [p. 28, 
col. 1.] “ : 

Oivil revision egainst an order of the 


Munsif of Jamui, dated the 16th June. 1917, 


AN 


“(1) is correct. 
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Mr. Kailaspati, for the Petitioner. 

Mr. Ganesh Dutt Singh, for the Opposite 
Party. 

JUDGMENT.—The facts 
are as follows: — - 

The applicant before us was a plaintiff 
in a snit for a declardtion that an entry 
in a Record of Rights was incorrect. The 
oase was instituted on the 28th of January 
1916, On the 26th February 1917 an order 
was recorded in the order-sheet; — 

“Che plaintiff appears on call but does 
not prosecute the sase. Defendant is ready. 
Ordered that the suit be dismissed for plaint- 
iff’s default with costs to defendant.” 

On the 24th March 1917 an application 
was made for restoration of the case under 
Order IX, rule 9. The learned Munsif, 
who had himself recorded that the case 
was dismissed for the plaintiff's default 
on the 26th February 1917, recorded on 
the 16th June 1917 that it was not 
dismissed for default and that, therefore, 
he had no jurisdiction to make any order 
restoring it. The plaintiff, therefore, ap- 
plies to this Court in revision asking us 
to set aside the order made on the 16th June 
1917, 

It is contended on his behalf that the 
plaintiff’s appearance and refusal to pro- 
secuteg amounted to a non-appearance, and 
that the learned Munsif on that date 
rightly recorded the matter as a case of 


of this oase 


default, and that, therefore, the learned 
Munsif was bound by law te take Up, 
on the plaintiff's application, the 


question whether under Order IX, rule 9, 
it should be restored. By the opposite 
party it is contended that Order 1X, rule 
9, being appealable, this Court has no 
power to interfere in revision. It is obvious 
that there is no order under Order IX, 
rule 9, against which an appeal would lie. 
What the Monsif has actually done is to 
refuse to exercise jurisdiction in the matter 
at all. Weare, therefore, only concerned 
with the question whether in faot the 
order made on the 26th of February was 
an order onder Order IX, rule 8. Wea 
are of opinion that the view taken in the 
case of Gopala Row v. Maria Susoya Pillai 
A party may appear in 


(1) 80 M. 274; 17 M, I J. 225, o 


Noe 


-tbe real meaning -of the word 
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E 
two ways, either by person or by Pleader., 
If he is not appearing in person, the 
mere fact that he is standing in Court 
does not amount to an appearance within 


not be suggested for instance ' that if 
when a case was called on, a litigant stood 
up at the back of the Court and applied 
for a few minutes’ time to bring his Pleader 
he would be appearing in the trne mean- 
ing of the word. We are aware that a 
different view was taken in Hsmail Ebrahim 
v. Haji Jan Mahomed Haji Mahomed (2), but 
are. of opinion that the Madras decision 
should .be followed. The Calontta cases 
seem to have gone still further, thet even 
when both plaintiff and his Pleader are pre- 
sent in Oourt, if the Pleader declines 
to proceed with the case there is in fact 
no appearance. It is sufficient for us to 
say that where the plaintiff is not appear- 
ing in person, and his Pleader is absent, 
the presence of the plaintiff in Court is 
not an appearance, We hold that the order 
of the 26th February 1917 was an order 
made under Order IX, rule. 8, and that 
the learned Munsif was required to deal 
with the matter under Order IK, rule 2, 
He will now proceed to do so. 
Case sent back. 


(2) 8 Ind. Cas. 992; 33 B. 475; 10 Bom. L, R. 1172. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Civiu Appeas No. 91 of 1916. 
March 19, 19.7, i 
- Present :—Mr, Mittra, A. J. `o. 
 SHAMRAO—DerenD iNT— APPELLANT 
ver 
Musammat SATYA BHAWU BAI— 
Pusintirr—H ESPONDENT. 

C. P. Tenancy Act (XI of 1898), ss, 35 (4‘, 94—~ 
Tenant right, whether can be willed away Ouster 
of true tenant by devisee—Suit by tenant to recover 
possession— L-mitation—Surrender, implied— Payment 
of rent on behalf of tenant 

S., a co sharer of a village, gave a 
of the ordinary tenant right of his sir fields 
“to R, another co-sharer, for 149 years. A sum 
of Rs, 1,480 was paid in advance by way of rent 
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It could - 


lease 
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for the period of the lease, R. died leaving a 
Will, by which he bequeathed all his property to 
his mother A., on whose death R’s widow brought 
a suit for possession of the holding on the 
ground that her husband had no right to will 
away the holding and that notwithstanding the 
bequest she remained the ordinary tenant of the 
holding: 

Held, ‘1) that R. had no right to will away the 
tenant right; [p 29, col, 3] ° 

(2) that section 94 of the O P, Tonancy Act 
was not applicable to the case as the ouster, if 
any, of the pla ntif from the holding was not at 


ae instance of the landlord; [p 29, col.: ] 


( ) that there had boen no imilied surrender 
ander section 35 4) of the C. P. Tenancy Act, inas- 
much asthe payment of rent in advange must be 
taken to have been on behalf of the -true tenant. 
[p. 24, coL 1.] 

A mere non-caltivation of a holding by or on 
behalf of a tenant is notin itself sufficient to con- 
stitute an implied surrender. [p. 29, col. .] 


Appeal from the deeree of the District 
Judge, Wardha, in Civil Appeal No. 276 
of 19 5, dated the 26 October 1915. 5 

Mr. M. R. Dixit, for the Appellant. 

Mr.Gharpure, for the Respondent. 

JUDGMENT.—COertain sir land held by 
ons Shamrao, who was a co-sharer in tke 
village of Babulgaon, was leased for 149 
years to another co-sharer Ramrao. This 
was on the 4th April 1903 It is clear 
that the lease was not a proprietary lease 


‘but a lease of the ordinary tenant right, 


Pamrao died in 1907, leaving a Will by 
which he purported-to bequesth sll his 
property to his mother Musammat Ahalyabai. 
She, it would seem, was recorded as the 
ordinary tenant of the holding. She died 
in 1913 and the plaintiff, who is the widow 
of Ramrao, brings a suit for possession 
of the holding, on the ground that her 
deceased busband had no power to will 
away the ordinary tenant right and that 
notwithstanding the bequest to her 
mother in-law, she remained in law the 
ordinary tenant of the field in dispute, 
The facts of the case ate practically 
admitted and tbe onJy question that 
remains for decision is whether lapse of 
time stands in her way, It is urged in 
the first place that Ahalyabai by reason, 
of her adverse possession became a fresh 
stock of descent and that the plaintiff is 


not necessarily heir to her mother-in- 
law’s stvidhan property. As, however, 
Ahalyhbai vas only in possession from 


1807 to 1913; she could not acquire 
the ordinary law of presoription a stridhay 


tw 


by 


~~ Feal tenant. 
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be noticed that as ‘She left no issue, the 
heir to the strddhan property would be 
her husband’s sapinda and admittedly 
Ahalyabai was the heir of her husband.. 
This disposes of the first two grounds of 
appeal, 

lt is urged again that Ahalyabai was 
recognised by the proprietary body as the 
ordinary tenant of tbese fields. She 
thereby became an ordinary tenant from 
whom -descent is again to be traced. 
16 is not altogether clear how the proprietary 
body recognised Ahalyabai as tenant.--Under 
the terms of the patta executed in 1103 a sum 
of Rs. 1,490 was paid in advance for the 
rent of 149 years. So there was no receipt of 
rent to be granted by the landlord, nor 
is it indicated in the argument at the 
Bar in what other manuer Ahalyabai 
was recognised as a tenant to the ex- 
clusion of! the present plaintiff who was 
living inthe same house with ber mother- 
in-law. 

The ouster, if any, by Ahalyabai was 
admittedly rot’ at the instance of the land- 
lord. Therefore section 94 of the Tenancy. Act 
willnot apply. There remains the question 
whether section 35, clause 4, of the Tenancy 
Act is inapplicable to the case, I think 
it would have been applicable but for the 
fact that the rent is paid in advance for 
149 years. This must be regarded as a 
payment on behalf of. the person legally 
entitled to the ordinary tenant right. 

Tt is settled law in these Provinces 
that a tenant right cannot be willed 
away. Therefore, rent paid in advance 
must be deemed in law to be a payment 
on behalf of the true tenant, that is, the 
present plaintiff. One condition essential 


“for the application of the rule of implied 


surrender laid down under section 35, 
clause (4,, is wanting in this ease, i e, 
there has been a payment of behalf of the 
“A mere non cultivation by or 
on behalf of the tenant is not in itself 
sufficient tò constitute an implied surrender. 

The appeal fails and is dismissed with 
costs. Iallow full Pleader’s fee in this 
Court. \ f 

Appeal dismissed, 


Crvin MIsGELLANEOJS Appsat No. 153 or 1917, 
June 12, 1916. 
Present:— Mr, Justice Roe and Mr. Justice 
Jwala Prasad. 
BOOHAI MAHTON-— JUJGMENT-DEBTOR 
— APPELLANT 
versus 


ISRI JAJI—Decres-norper— RESPONDENT. 

Execution- Attachment by consent, effect of —Estoppel 
—Judgment-dedtor, whether can object to sale—Order 
directing occupancy holding to be sold—-Appeal, whether 
lies. 

The primary object of an attachment is that 
pending the sale the right of the judgment-debtor 
in the property shall be ‘kept intact for the benefit 
ofany possible purchaser, {p. 41, col 2.] 

Consent to attachment means only that the owner 
of the property attached accepts the limitation put 
upon his right to alienate the property pending tho 
attachment. [p, 3!, col. 2.] 

Plaintiff obtained an et parte money decree against 
the defendant, The latter applied for a re-hearing 
of the case‘and pending the re-hearing consented 
to the attachment of an occupancy holding belonging 
to him The case was again decreed against the 
defendant and the plaintif applied to “have the 
decree executed by sale of the attached holding. 
The defendant objected that the holding was not 
transferable and that he had no saleable interest 
therein The Munsif held that the holding could not 
be sold but that the right, title and interest of the 
judgment-debtor could be sold On appeal the Dis- 
trict Judge held thas the defendant having con- 
sented to the attachment was estopped from object- 
ing to the sale: 

feld, (1) that the Muusif’s order 
able: [p. 31, col. '.] 

(2 that it was “alo for the Munsif to putup to 
sale the right, title and interest of tho judgment. 
debtor when the whole question before him was 
whether the judgment-debtor had any right, title or 
interest in the holdi: g at all; [p. #1, cols. 1 & 2] 

3 that the defendant was not estopped from 
objecting to the sale by the fact that he had con- 
sented to the attachment [p. 31, col. 2.) 


Second appeal against an order of tha 
District Judge, Darbhanga, dated the 9th 
June 1917, affirming that of the 
Additional Munsif, Darbhanga, dated the 
14th March 19:7. 


FACTS.—Respondent obtained an ex parte 
decree for money against the appellant. 
Appellant thereafter applied to set aside 
the ex parte decree. Respondent consented 
to re-hearing being allowed if appellant's 
occupancy holding was attached before 
judgment. This was consented to by ap- 
pellant, whereupon the Court made an order 
for attachment before judgment and the 
ew parte decree was set aside and the suit 
restored to its original number, 


was appeal- 


Appellant, . 
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however, again defaulted and eg parte decree 
was again passed againsthim. In execution 
of this decree respondent advertised the 
holding for sale. The appellant objected 
to the sale, on the ground that the holding 
was not saleable’ because there was no 
custom in the. village of transferability 
of occupancy holdings without the ‘consent 
of the landlord. On the 14th of March 
1917 the learned Munsif made the follow- 
ing order: “The defendant consented to the 
hasht land in question to be attached in 
this very suit. There is no evidence of 
_ transferability of oocupancy holdings. So the 
holding itself cannot be sold. But the 
right, title and interest of judgment-debtor 
will be sold,.....Let tbe sale take place ac- 
cordingly.” That very day the sale was held. 
On the 5th of April 1917 the appellant 
applied to the learned Munsif to set aside 
the sale under Order XXI, rule 90, and sec- 
tion 47, Civil Procedure Code. He also 
appealed to the District Judge against the 
order of the Munsif ordering the sale. 
On the 9th June 1917 the District Judge 
dismissed the appeal, holding that the 
appellant’s consent to attachment estopped 
him from objecting to the sale. On the 
30th of June 1917 the Munsif dismissed 
the application under Order KAT, rule 90, and 
section 47, Civil Procedure Code, for default. 
On the 8rd of July 1917 the present appeal 
was filed in the High Court against the order 
of the District Judge passed on appeal. Du- 
ring the pendency of the High Court appeal 
the sale was confirmed on the 7th of 
July 1917. On the 9th July 1917 appellant 
applied under Order IX, rule 9, Civil Prose- 
dure Code, to have the order of the Munsif 
dismissing his application under Order XXI, 
rule 90, and section 47, Civil Procedure Oode, 
set aside, This was also rejested. Thereafter 
appellant’s application to have delivery of 
possession to the respondent stayed pending 
the disposal of this appeal was rejected by 
Mullick and Roe, JJ., on the 17th of August 
1917. z 
Mr. Hasan Jan, for the Respondent, raised 
preliminary objections to the hearing of the 
appeal.—The order appealed from is only 
preliminary order dismissing the appellant’s 
objestion to the transferability of the 
holding. It is not a “decree” within the 
_ definition of the term in the Code. The 
present second appeal is, therefore, incom- 


a. 


kS e 
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petent. Moreover, the very day the order 
appealed from was passed, the sale was 
held. After the sale the appellant applied 
to set asida the sale under Order XXI, 
rule 90, and section 47, Civil Procedure 
Code, and in his application stated that 
as there was no custom of transferability 
the sale was illegal. That application was 
dismissed for default and’ the sale was 
confirmed. Thereafter the appellant applied 
to have the order dismissing his application 
under Order XXI, rule 90, ana section 47, 
Civil Procedure Code, set aside under 
Order IX, rule 9, Civil Prosedure Code. 
This application was also dismissed. No 
appeal has been filed against the sale or 
against the subsequent orders dismissing 
the applications under Order KAT, rule 90, 
section 47, and Order IX, rule 9, 
Civfi Procedure Code. The sale has, there- 
fore, become finaland any order that may 
be passed in this appeal cannot affect it. 
The present appeal is, therefore, infructuons 
and untenable. é 

[Their Lordships intimated that they sould 
hear the appeal on the merits before deciding 
the preliminary objections. | 


Mr. Sivanarain Bose (for Mr. Sharosht 
Charan Mitra), forthe Appellant, contended 
that the consent to the attachment could not 
operate as estoppel. 


Mr, Hasan Jan, for the Respondent.— 
Consent to attachment implied that the 
There was no object 
in having the attachment if the respondent 
did not wish to sell the holding in pur: 
suance of that attachment, The appellant 
must have been aware of this intention on 
the respondent’s part. Inspite of this the 
appellant agreed to the attachment, The 
appellant must, therefore, be taken to have 
waived his objection to the intended sale. 
Moreover, the act of the appellant in 
agreeing to the. attachment induced in the 
mind of the respondent a belief that the 
holding was saleable and that belief in-* 
duced the respondent to agree to have the 
ex parte decree set aside: he thought he 
had sufficient security for the realisation 
of his dues. The appellant was benefited 
thereby, the ex, parfe decree having been 
set aside. The appellant is, therefore, es- 
topped from contending that the holding is 
not trausferable. 
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JUDGMENT, 

Rog, J.—(January 9th, 1918),—In this case 
the respondent before us held a money decree 
obtained ea parte against the appellant. The 
appellant had applied for a re-hearing of his 
case_and consented pending the re-hearing to 
an attachment of an occupancy holding which, 
it is now alleged, was not transferable by 
custom, On ‘the case being again decreed 
against the appellant, the respondent applied 
to have the -decree executed by sale of 
the attached holding. The appellant object- 
ed on the ground that he had no sale- 
- able interest in the holding. The learned 
Munsif dealt with | this objection in the 
following words :—“The defendant consent- 
ed to the kasht land in question to be 
attached in this very suit. There is no 
evidence of transferability of occupancy 
holding. So the holding itself cannot be 
sold.. But the right, title and interest of 
the ‘jndgment- debtor will be sold.” On 
appeal to the District Court the learned 
Judge found in effect that the appellant 
having consented to the attachment was 
estopped from objecting to the sale. He, 
therefore, directed that- the holding be put 
up to sale. The date of his order being 
the 30th June 1917, an appeal was filed 
to this Court on the 3rd July 1917. It 
appears 
District Judge the property was actually 
‘sold on the l4th March 1917. On the 
30th June 1917 an order was made by 
the ‘Jearned Munsif refusing a further 
objection to the sale that the valuation 
had been wrongly made ard on the 7th 
July the sale was-confirmed. i 

The judgment-debtor now appeals to this 
Court, It is contended, firstly, that the 
order of the Munsif is not appealable, 
_This, so far às the Calentta Court was son- 
cerned,’ was definitely decided in Majed 
Hossein v. Raghubur Chowdhry (1), Gahar 
Khalipa. Bipart v. Kast Muddi Jamudar (2); 
and in Wahidunnissa v. Dip Narain Pershad 
(3) it was assumed that an appeal would lie 
against an order such as the one before 
_ Bs. Cpon the merits of the case we are 
of opinion that it was idle for the Court 


(1) 270. 187; 14 Ind. Dec, (xN. s.) 124. 

oera 415; 4 0. W. N. 557; 14 “Ind. Deo, (N. 8.) 
274 

(3) 85 Ind, Cas. 873; a L. J, 406; 20 0, W.N, 
1174; LP. L, W, 13 (F. B.). 
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already been effected. 
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of the Munsif to put up to sale the 
right, title and interest of the judgment- 
debtor ‘when the whole issue before him 
was—-Has the judgment-debtor any right, 
title and interest at all? It was merely 
an unnecessary. postponement of a certain 
litigation to allow the property to go up 
for sale with the question undecided, and 
in regard to the order made by the learned 
Judge we cannot conceive how consent to 
attachment can amount to estoppel of the 
objection to sale. Consent to attashment 


means only that the owner of the pro." 


perty attached accepts the limitation pnt 
upon his right to alienate the property 
pending the attachment. The learned Vakil 
for the respondent argues that the only 
possible object of attaching the property 
was that it might ultimately be sald. 
Bat in, this suggestion he has omitted to 
note the fact that the primary objest of 
an, attachment is that pending the sale tha 
right of the judgment debtor therein shall 
be maintained intact for the benefit of 
any possible purchaser.” Wa cannot see. 
that any estoppel has arisen in the case, 
It is necessary that the question whether 
the judgment-debtor had any right, title 
and interest in the property should be 
ifivestigated before the sale takes place, 


We, therefore, remand the case for a 
decision upon this issue—Is there in the 
village in which this holding is situate 


any custom - whereby such a holding “is 


transferable? The record should be re. 
turned with the finding of this issue before 
the first March. It is contended as a last 
resort by the respondent that any order 
we may pass upon this appeal will be 
infractuous inasmuch as the sale hag 
On analogy with 
the case of Wahidunnissa v. Dip Narain 
Pershad (3) we are not at present inclined 
to take that view. The matter will, haw- 
ever, be considered when the issue returns 
from the Court below. 





On remand the learned Distriat Judge 
found that “there is a custom in the locality 
according to which holdings are transferred 
without reference to the landlords, the 
purchasers subsequently obtaining recognition 
from the landlords by paying a salami,” 

The appeal was then heard by Roe and 
Jwala Prasad, JJ., on 12th of June 1918, 


` 
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Mr. Sharoshi Oharan Mitra, for the a EEN pi öčcupancy. holding for aa 
Appellant,—Tbe finding submitted by eer Lanilord whether tan TeCOver money 
the learned District Jadge is in my paid by him ~Provision restraining heir from making 
favour inasmuch as it has been found claim, validity of—Contract Act (IX of 872), ss. 28, 
that a salami is paid by the purshaser 65. 


for recognition of the purchase by the land- 
lord, lt had been held ina series of cases 
that payment of salami implied that the 
landlord’s consent was necessary. 

No custom bas been made out in this 
ease, 


[Ros, J.—The question is whether the 
salami is merely a fee levied by the 
landlord for substituting the names of 


the purcliasers in his registers or paid 
for obtaining ‘the landlord’s, sanction to 
the validity of the sale. If it is merely 
a mutation-fee, payment of it cacrnot show 
that there is no custom |. 

I submit it is, paid for obtaining the 
landlord’s consent to the sale. 

(Mr. Hasan Jan, for the Respondent.— 
The evidence is that the salani isa fixed 
sum of Re. 1 for sale deed. The amount 
of the salami is wholly immaterial if the 
landlord has reserved it as the price of 
his resognition of the purchase. ] 

The respondent was not called upon. 

JUDGMENT,—(June 12th, 191&).—On the 
facts found by the learned District Judge we 
have no doubt that there does exist a custom 
of transfer in this village, the salami paid 
in each case being merely a wutation-fee. 
The appeal is dismissed with costs both 
of this hearizg and of the hearing — upon 
which the ease was remanded. 

Apre dismissed, 


NAGPUR JUDICAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appear No. 288 or 1917. 
January 31, 1919. 

Present:—— Mr, Batten, “A. J.C. 
JAIRAM AND OTHERS— DEFE sDANTS— 
APPELLANTS 

o tersus 
GOPIKISAN AND OTHERS—PLAINIJEFS 


— RESPONDENTS. 
C. P. Tenancy Act (XI of 1898), ss. 35, 26, 


Section 36 of the O. P. Tenancy Act is only 
exhaustive as to what tho claimant is liable to 
pay and does not deal with any remedy the landlord 
may have. against the tenant who surrenders his 
holding for valuable consideration, and certainty 
does not say that he has no remedy. [p 34, col. 2.] 

Whon an occupancy tenant surrenders his hold. . 
ing for consideration under section 35 of the O. P. 
Tenancy Act and his nearest heir is put - 
in possessicn of the holding by a Revenue Officer 
acting under section 36 ti of the Act, the 
landlord can recover from the surrendering tenant 
the consideration he has paid less the amount he 
has received under sub-section (1) of section #6. 
[p. #2, col. 2: p. 84, col. z,] 

A surrender of an occupancy holding for a cou- 
sideration is nota transfer in contravention of the 
provisions of section 46 of the ©. P. Tenancy 
~act. [p 34, cols. 1 & 2.) 

A deod of snrronder of an occupancy holding 
provided that if any one set up a claim to the fields 
surrendered, the tenants would be responsible for 
costs incurred by the landlord in defe: ding the fields 
against such claims The surrender was set aside at 
the instance of the heirs of the tenants: 

Held, that the heirs were legally entitled to make 
the claim, and the agreement to prevent them 
making a claim was of such nature that, if permitted, 
it would defeat the provisions of the 0. P. 
Tenancy Act and was, therefore, unlawful under 
section 23 of the Contract Act and that the Jand- 
lord could not, therefore, recover the costs incurred 
by him in the revenue proceedings in defending the 
ot) against ihe heirs. [p. 48, col. 2; p. 84, 
col, 1 


Appeal from the decree of the Divisional 
Judge, Nagpur, in Civil Appeal No. 59 of 
1916, dated the 30th Maron 1917, 

Mr. D. N. Khare, R. B. for the Appellants, 

Mr. W. V, Gharpure, for the Respondents. 


JUDGMENT.—The main question that 
arises ın this case is óne which does not 
appear to have come before this Court 
„before. It is this. When an occupancy 
tenant surrenders his holding for consideration 
under section «5 of the O. P. Tenancy Act | 
and his nearest heir is placed in posses- ` 
sion of the holding by a Revenue Officer 
under section 36 (1) of the Act, can the 
landlord recover from the surrendering 
tenant: the consideration he has paid less 
the amount paid to the landlord under 
sub-section (1) of section 36? In this case 
the defendants were the occupancy tenants 


-of an vscupanoy holding and the plaintiffs 


are the landlords, The defendants surrey: 


. i eng ** 


‘Iows : :— 
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dered the holding to the landlords. in 1911 
by a deed of surrender Exnibit P-1 for 
a consideration of Rs. 1,500. Of this amount 


Rs. 900 were stated to be received in cash- 


and Rs. 600 were stated to be due on bonds and 
for grain debt, The deed of surrender 
recites that the land was in«bad condition 


and that the tenants could not get snffisient . 
profits from it to 


pay the rent without 
incurring expenditure for improvements 
beyond their means. It “was also stated 
that the tenants had other Jands for which 
the whole- of their plough bullocks were 
required. The lst defendant Jairam was 
the recorded tenant and the other. two 
defendants are his sons, After the surrender 
the wives of Jairam applied under sestion 36 
(1) of the Tenancy Act for possession of the 
holding. The, Daputy Commissioner rejacted 
the application, on the ground that it was 


“really that.of tbe surrendering tenant as 


On 
fol- 


the three applicants were his wives. 
appeal the Commissioner ordered as 

“The Deputy Commissioner has summarily 
dismissed their claim on the ground that 
the application is that of the surrendering 
tenant. [ have little doubt that they have 
been put up by the original tenant, their 
husband, bus as section 36 (1) now stands, 
they are uudonbtedly persons who would 
be entitled to inherit his right io the 
holding in the evant of his death without 
nearer heirs. The order of the lower 
Court mast, therefore, be set aside and 
the appellants will bə allowed to hayashe 
transfer set aside on payment of arrears of 
rent and expenses of cultivation. What that 
payment should ba has not been dedided. 


. The case is, therefore, remanded to the lower 


Court for the disposal of this point,” 
The landlords made a second appeal to 
the Financial Commissioner, whose order runs 


BS follo wS :— 


"The only poipt to be decided is whether 


a widow can succesd to the holding ofan | 


ossupancy tenant on ‘his death under section 
46> of the ©. P. Tenancy Act, failing other 
heirs. It is admitted that she does, and 
if so, she can apply.to set aside a sur- 
render under section 36 of the, Ast. If uo 
nearer heirs apply, allsuch heira are assumed 
to he dead, and the widow can take the 
holding bask. This is always the interpreta- 


‘tion placed on the sestion and I am not 


` 
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prepared to depart from it, The appeal 
will, therefore, be dismissed.” 

The meaning and effect of sub-section 
(4) of section 86 of the Tenansy Act 
has been fully discussed by the Financial 
Commissioner in his order, dated the 22nd 
August 1916, in the oase of Shanker 
v. hamlal, published at page 239 of Volume 
lof tbe ©. P. Revenue Manual. With the 
views expressed by the learned Financial 
Commissioner I respectfully concour, Ib 
appears from his order that it had been 
previously considered that the fact that 
consideration had passed was conclusive 
evidence that the surrender was not bonua 
fide and was made with the object of evading 
the provisidns of section 45, The learned 
Financial Commissioner ruled that this was 
not a correct view, and the instruotions 
to Revenue Offisers have been modified in 
accordance with the ruling of the Financial 
Commissioner. The order of the Financial 
Commissioner rejecting the present plaint- 
iff’ appeal was passed in 1914 ard the 
right of the tenants’ heirs to be put in 
possession was evidently treated as one 
to which they were entitled as a matter 
of course because there had been considera- 
tion for the surrender. It appears to me 
extremely probabls that if the case had 
been desided afterthe above cited ruling 
of the Financial- Commissioner, the decision 
would have been different. 

The deed of surrender contained provisions 
that the defendants aad their heirs would 
refrain from setting up claims to these 
fields and that if any one setup a claim, 
the defendants would be responsible for 
costa incurred in defending the fields 
against such claims. The plaintiffs, the 
landlords, sued for the return of the 
purchase-money, less the Rs. 1:54 paid to 
them urcder section 36 (|) of the Tenancy 
Act, together with the costs incurred by 
them in resisting the lst defendant’s wives’ 
claim. They have been given a deoree for both 
purchase-money and interest, and the costs 
claimed. 

In my opinion the appsal of the defend. 
ants must succeed so far as it relates to 
costs incurred by the plaintiffs in the 
Revenue Courts. It has been found to be 
a fact that the defendants did instigate 
Jairam’s wives to claim possession, But 
the wives as heirs were legally entitled 6 


+ 


e 
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make the claim, and the agreement to 
prevent the wives making a legal claim 
was of such a nature that, if permitted, 
if would defeat the provisions of the 
Tenancy Act, and was unlawful under 
section 23 of the Contract Act. The 
claim for repayment of the purchase- 
money is on a different footing. The 
surrender for consideration was made in 
circumstances in which both parties knew 
there might be « failure of consideration 
by reason of the heirs making a successful 
slaim under section 36 of the Tenancy Act. 
Under the principles embodied in section 
65 of the Contract Act where there is'a 
failure of consideration, the party who 
bas received. advantage “must make som- 
pensation, measured in this case by the 
amount of the purchase-money, less the 
deduction mentioned above. It is argued 
for. the appellants ihat the Revenue 
Authorities have decided that the surrender 
wag. a transfer made wiih the object of 
evading the provisions of section 46 of the ` 
Tenancy Act within the meaning of sestion 
36 (4), that the contract of transfer was, 
therefore, against public polisy, being made 
to defeat the provisions of the law, and the 
decision of the Revenue Authorities is final 
under section 95. But all, that is really 
meant by section 36 (4) is that a surrender 
which is not illegal cannot be remedied if 
it would be against the provisions of section 
46, if it were not a surrender but a trans- 
fer. The Financial Commissioner in the 

ruling cited says: i 
“The first point to be noticed is that the 
fact that there has been some consideration 
for a surrender does not alter the nature 
of the transaction, which remains still 
a surrender and does not thereby become 
a transfer, This has been decided both 
by the Judicial Commissioner in civil 


“appeals and by the Chief Commissioner 


and the Financial Commissioner in revenue 
cases.” ; 

He goes on to say that a surrender 
should not be considered as bona fide for 
the purposes of section 36 (5) if its intention 
was to deprive the heirs of their rights 
and if its effects would thus be the same, 
as regards the heirs, as a transfer in 
contravention of section 46° (3). In view 
of this ruling, with ‘which I have already 


said I respectfully concur, it cannot be said. 
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that a surrender to the landlord can ever 
be in actual contravention of the law, though 
in certain circumstances it may be remedied 
just as a transfer in contravention of section 
46 may be avoided. Ifthe heirs make no 
application under section 36 the surrender 
remains good. I am for these reasons of 
opinion that there has been no desision 
that the surrender was such as wonld 
defeat the law, and the parties are ina position 
where the consideration offered by one 
of them has failed. The plaintiffs are thus 
entitled to get back their purchase-money, 
less the aforesaid deduction., The above ~ 
remarks dispose of the first four grounds- 
of appeal. 

, The 5th ground isto the effect that the 
Civil Court has no jurisdiction’ to try the 
suit, and that section 36 of the- Tenancy 
Act must b3 looked to for any remedy 
that the plaintiffs may have. As to this 
section 36 is only exhaustive as to what. 
. the claimant is liable to pay and does not 
deal with £ any remedy the landlord may have\ 
against a tenant who surrenders for valuable 
consideration, and certainly; does not say 
he has no such remedy, 

The 6th ground relates to interest. There 
was no agreement for interest, no demand 
for the refund of*~the purchase-money is 
proved and at the time of the surrender both ` 
parties were aware that the anrrender 
might be defeated by the heirs. Jn these 


` sircumstances I disallow the claim for interest, 


The result is that the amount decreed is 
reduced to Rs. } 346, Costs in proportion in 
all Courts, 

Decree modified. 


PATNA HIGH COURT. 
Corrack CIRCUIT. 
APPEAL FROM Resano Orper No, 11 
- oF 1917. 
December 7, 1917. 
Present:—Mr. Justice Mullick and = 
Mr. Justice Atkinson. 
MRITUNJOY PRAHARAJ——PLamtirr— 
APPELLANT 
versus 
„Sree JAGANNATH JHU —Darexpanr— 
RESPONDENT. 
Orissa Tenancy Act (II B. & O, of 1918), es, 31, 250 
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(e)—TLransfer of occupancy holding—Registration fee, 
payment of, whether obligatory—Suit to recover fee, 
maintainability of— Appeal, second, whether lies, 


The word “registration” in section 31 of the Orissa 


Tenancy Act means nothing more than that the 
landlord should signify his consent to the transfer; 
and his consent may be either verbal, written or in 
any way that he thinks proper. [p. 35, col, 2.] 

— Under section 31 of the Orissa Tenancy Act it is 
the duty of the transferee of an occupancy holding. 
to apply to the landlord for his consent; and once 
the landlord gives his consent, the transferee becomes 
liable to pay the fee prescribed by the Act. If the 
transferee refuses to pay the fee a suit would lie 
to recover it, and in that suit a second appeal to 
the High Court would bè competent. [p, 25, col. 2.] 


Appeal from an order of the District 
Judge, Outtack, dated the 15th June 1917, 
setting aside a decision of the Deputy Collector 
of. Klturda, dated the 29th January 1917, 
and remanding the case for trial on other 
issues. 

Mr. Baikuntha Nath Dutta, for the Appel- 
lant, 

Mr. Bichitrananda Das, for the Respond- 
ent. 


JUDGMENT.—The plaintiff sues the 
defendant, who is his tenant, as transferee 
-.of an ocaupansy holding, for recovery of the 
registration fee which the plaintiff alleges 
is payable to him under section 31 of the 
- Orissa Tenancy. Act. The defence put for- 
ward by the defendant is that there is no 
obligation, upon a tenant as transferee to 
register his transfer or to pay the fee 
prescribed by scation 31 of the Orissa 
Tenancy Act. 

The learned Deputy Collector yielded to 
the argument put forward by the defendant 
and beld ‘that there was no obligation 
upon the defendant to pay any registration 
fee to ‘the plaintiff; and consequently that 
the plaintifi’s suit was not maintainable. 

“The learned: Judge on appeal took a 
different view and held that section 31 of 
the Orissa Tenancy Act created a mandatory 
duty upon the tenant by way of transfer 
to apply to the landlord for registration of 
-his transfer within one year frora the date 

of the transfer; and that thereupon the 
tenant was liable to pay to the landlord 
a fee equivalent to 25 per cent. of the gon- 
sideration money or six times the annual 
rent of the holding. Accordingly the learned 
Judge reversed the order ,of the Deputy 
Collector and remanded the case for hearing 
on the merits, 
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The case now comes before us in second 
appeal, and we have satisfied ourselves that 
a second appeal lies under this particular 
Statute, We have listened to a lengthy 
argument on the construction of section 31. 
The fee sued for is recoverable under the 
provisions of section 250 of the Orissa 
Tenancy Act in the same way as if it 
were arrears of rent. Clause (e) of section 
250 enacts that the provisions of the Act 
applicable to arrears of rent and suits and 
proceedings in respect thereof shall apply 
to anything payable or deliverable in respect 
of any registration fees prescribed under 
sections 14, 15, 16 aan 31. Section 31 runs 
“as follows:— 

“When any occupancy holding « or portion 
of a holding is transferred...the transferee 
oc his successor-in-interest shall within two 
years from the date of the commencement 
.of this Act or within one year from the 
date of the transfer, whichevar is later, apply 
to the landlord to whom the rent of the 
holding or portion is payable for registra- 
tion...The maximum fee payable on such 
registration shall be a sum equal to 25 
per cent, of the consideration money or to six 
times the annual rent of the holding or por- 
tion thereof, whichever is greater.” 

This section clearly creates a duty upon 
the tenant to apply for registration. Now 
“registration” would seem to ba an in- 
appropriate term unless some form or pro- 
cedure is prescribed as the method by whioh 
registration is to be effected. However,. 
this difficulty is got. over, ifasmnch ag it 
is admitted by the learned Vakil appearing 
for the appellants before us that registra- 
tion means in this section nothing more 
than that the landlord should signify his 
consent to the transfer; and that hia bon» 
sent may be either verbal, written, or in . 
any way that the landlord thinks proper. 
It is the duty of the tenant to apply to 
the landlord for his consent; and onse the 
landlord gives his ocnsent the tenant is 
clearly liable to ‘pay the fee prescribed by 
the Act. In this case the landlord has 
voluntarily consented to a transfer of the 
tenancy to the defendant and once he has 
done this, his right to sue arises even 
though the tenant may not have expressly 
applied for registration, -If the tenant fails 
to apply for registration within the time 
prescribed, and the landlord does not sons, 
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sent to the transfer, the tenant loses the 
protection afforded to a transfereg of an oc- 
cupancy holding by thé provisions of the 
Orissa Tenancy Ast. 

This construction of sub-section (1) of 
section 34 is fortified by sub-sections (2) 
and (3) of the sama section. Sub section 
(2) says that “if in any case, the landlord’ 
accepts the fee authorised by sub section O), 
his consent to the transfer and to any 
distribution. of the rent thereby rendered 
neceesary shall be deemed to Have been 
given”. Sub section (3) provides that if 
the landlord refuses to accept the requisite 
fee the transferee or his suscessor may 
deposit buah fee with the Collector, where- 


upon the landlord shall be deemed to have. 


consented and the transfer to have been 
regiatered. : 

We have no doubt whatsoever that this 
action is maintaimable and that the learned 
Jndge was right in setting aside the order 
of the learned. Deputy Collector and order- 
ing a remand. This appeal accordingly fails 
and is dismissed with sosts. 

Appeal dismissed, 
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ÅPPEALS Fat M THE OarcUrra Hian COURT. 
t October 29, 1917. 

Present:—Lord Buckmaster, Sir John 

Edge, Sir Walter Paillimore, Bart., and 

y ^ir Lawrence Jevkins. 
Rata BRAJA SUNDAR -DEB — APPELLANT 
versus 
Srimuti SWARNA MANJERI DEI 
~ AND OT! ERS— Rer POs DENTS. 

Hindu Law Custom—Maintenance, suit for, by 
widow— Widow bound to reside in appoimed residence 
=- Absence dueto justand reasonable cause, whether 
disentitles widow. , h 

In defence toa suit for maintenance bya Hindu 
widow, it was alleged that by a special family custom 
the widow was bound to reside in a residence 
appointed by the head of the family and that by 
reason of her absence from such residence she had 
forfeited her right to ma‘ntenance: x 

Held, that the custom, even if it were assumed to 
be established, did not apply to a case of absence 
from the appointed residence due to just and 

Feasonable causes. [p. 87, col. 1.] 
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Appeals from two decrees and a judg- 
ment of the Caleutta High Court, (Mr Justice 
Teunon and Mr. Justice Mullick), dated the 
23:d March 1914, h 

Messrs L. De Gruyth-r, 
Dube, for the Appellant. 

Messrs. A. M. Dunne, K. O., and Sir W. 
Garth, for the Reapandent, 

JUDGMENT. 

Lord Bucxmastsr.—The question that is 
raised in these appeals is whetber Swarna 
Manjari Dei, the respondent in the | first 
appeal, and her daughter, the responient in 
the second appea!, are entitled to maintenance 
as of right from the appellant, who is 
the brother-in-law of the first named re- 
spondent, ` i ' 

On the 7th February 1905, Swarna 
Manjari Dei married Pitambar “Den, the 
Raja of Aul, who died on tbe 2lst March 
of the same year, the appellant being his 
successor in the Ra3. At the date of her 
busband’s death Swarna Manjari Dei was 
enciente, and she was ultimately delivered 
of a child on the 28rd November 1905, - 
who is the respondent in the second 
appeal, -In May 1605, the widow ceased 
to reside in the appellant’s Nahar at Aul 
Kajbari and she claims that she is, 
notwithstanding this fact, entitled to be 
maintained by him. In order to establish 
that right, she instituted the first of the two 
actions which have given rise to this appeal. 

The second suit was bronght by her 
infant danghter seeking similar relief. 

These actions were tried: together, and 
the Subordinate Judge who heard them 
made two decrees granting maintenance 
in each case, The High Court on appeal 
affirmed this judgment in principle, but by 
two decrses varmed the amounts of main- 
tenance sllowed by the Subordinate Judge. 
From each of there decrees the appellant 
has appealed, his appeals being consolidated 
by order of the Buard. 

The real defence to the actions and the 
point argued in the appeal is this: that 
Killa Aul is an impartible Raj, succession 
to which is regulated by the Law of the 
Mitakshara as modified by special family 
customs which have the force of law, and 
it is esid that the special family custom 
applicable is of sach a character that 
unless the widow resides, after the death 
of her husband, where she is directed to 
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reside by the Raja, sbe forfeits her right 
to maintenancs. Tha’ contention is based 
upon certain answers that. were given 
to questions that.were put in 1814 to the 
Rajas and Chiefs of the Regulation and 
Tributary Mahals of Orissa by the Saper- 
intendent. These questions and answers 
are embodisd in a treatise called “Pachis 
Sawal,” or “25 questions.” The answer 
upon which the appellant relies is an 
answer to a question which runs in this 
form: “After the: demise of a Rija and 
his son succeeding him, what are the 
sources from which the ex-Raja’s Ranis 
and brothers and also brothers of the 
new Raja derive their maintenance and what 
are their respective rights and the positions 
they hold?” The answer to that is :— 

“They receive food and clothing, and 
remain in subordination to the Raja, They 
have no rights.” 


it is the contention on the part of 
the appellant that the meaning of this 
is that the receipt of food and 


clothing is dependent and consequent upon 
subordination to the Raja, and refusing 
to live at the residerca which he appoints 
is an act of insubordination which forfeits 
the right to maintenance. Their Lordships 
are not prepared to determine, because 
they think it is unnecessary, what the true 
meaning of that answer may be, because 
even assuming that it bears the interpre'a- 
tion for which the appellant contends, 
that does not, in their opinion, determine 
this appeal in his favour, because both 
Courts have found that the refus»l of 
Swarna Manjari Dei to reside is a refusal 
which was based cn reasonable grounds, 
It is unnecessary to dze what those 
grounds are, and unnecessary to examine 
the evidence which was brought forward 
in tbeir support. ft is suffisient that she 
has been supported by the concurrent 
finding: of both Courts in her refusal to reside 


in the Nahar, Consequently, if the custom is` 


what the appellant asserts it to be, it 
has no longer any applica ion to the case, 
for this custom does not, in their Lordships’ 
opinion, deal with the question of an 
fbseuce from the appointed residence due 


to jast and reasonable causes. If the 
custom ceases to aoply, the Mitakshara 
Law applies unmodified, and by that 


Mitakshara Law the widow and her dangh- 
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ter are entitled to maintenance. That 
maintenance has been assessed by the 
High Cort, and Counsel for the appel- 
lant rightly apprebends that the fixing of 
that maintenance, which is a pure ques- 
tion of discretion, is a matter with which 
the Board would not interfere. It may, 
however, be pointed ont, lest it be thought 
that residence away from the palace might 
throw an unfair burden upon the person 
upon whom the duty of maintenance was 
cast, that the question of determining the 
amount of maintenance is always a ques- 
tion for the diseretion of the ‘Court, and 
such discretion will be exercised having 
regard to all the ciroumstances affecting the 
care, 

These appeals must, therefore, fail and 
their Lordships will humbly advise His 
Majesty that they be dismissed with 
costs. i 

Appeals dismissed, 

Solicitors for the Appellant: Messrs. Barrow, 
Rogers and Nevill, 

Solicitors for the Respondents. 
Morgan, Pricea § Oo, 


Messrs, 





= 


PATNA HIGH COURT, 
Secunp Civin Appeat No. 4048 or 1913, 
february 27, 1913, 
Present :—Mr, Justise Roe and Justice 
Sir Ali Imam, Kr. 

BHATTU RAM— DEFSNDANT—-ÅPPELLANT 

versus 

GANGA PRASAD GOPE—Pramnner— 

RESPON ENT 

Ventor and purchaser—Vendor, duty of, to protect 
purchaser's title—Caveat emptor, doctrine of, appli- 
cability of. 

Where a purchaser’s title is impeached in a 
snit to which the vendor is a pirty and the latter 
makes an admission which renders a decision 
adverse to the purchaser inevitable, and the pur- 
chaser thereupon allows the sait to go against 
him, the vendor cannot subsequently, in a suit 
by the purchaser to recover the pnrchase-money 
from him, turn round and say that the abandon. 
ment of the defence by the purchaser which was 
brought about by his own admission was impro“ 
vident. In sneh a case there is a failure of the 
consideration for the contrast of sale withont aay 
fault on the part of the purchaser, and the 
vendor is, therefore, liable to refund the purchase. 
money. [p, 88, col. 2; p. 39, col, 1.) Tre 
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Appeal from a desision of the Subordinate 
,Judge of Bhagalpur, dated the 18th Septem- 
ber 1913, reversing that of the 
Monaif of Bhagalpur, dated the 15th August 
1512, 

_. Mr, 8. N. Dutt (for Mr. Ram Lal Dutt), 
for the Appellant. 


- Mr, P. K. Sen (with Him Mr. Haribhusan 
Mukherji), for the Respondent, 
JUDGMENT. 


Roz, J.—The facts of this case being 
somewhat peculiar need to be set forth in 
full. 

A holding of about sixteen bighas belong- 
ed to one Karu Ram who died leaving a 
widow and a mother named Sampat; he 
had also a kept woman of the name of 
Bechni. The widow, as is conrmon in the 
caste to which Karn Ram belonged, married 
again and left the village, with the result 
that her title to the property as Karu’s 
heir was extinguished. That title passed 
to Sampat the mother. Sampat had a 
daughter who was married to the defendant 
Bhattu Ram. Bhattu Ram purchased the 
property indispute from Sampat for Rs. 800, 
He sold it to the plaintiff for Rs. 935, 
and delivered possession of the property 
to him. Bechni was brought forward three 
years later and institutéd a suit for re- 
covery of the property on the allegation 
that she was lawfully married to Kara. 
In his written statement Bhattn Rum urged 
that this was entirely untrue and that she was 
a kept woman. When the parties actually 
came to trial Bhattu Ram, as the judg- 
ment of the learned Subordinate Judge 
shows, admitted in Court that Bechni was 
the lawfully married wife of Karn. On 
this admission being made, the plaintiff felt 
that it was impossible to go on with the 
case. He, therefore, allowed a decree to be 
passed agdinst him for restoration of the 
property to Bechni. The plaintif then 
sued Bhattu Ram to recover the amount 
of the purchase money. ` The learned Munsif 
decided that this being a case in which 
the dootrine of caveat emptor applied, the 
plaintiff should have been more careful in 
his investigation as to title. He also held 
that the suit was barred by limitation, in- 
asmuch as the date on which the defend- 
anpas liability would rnan would be the 
date of the passing of the consideration. 
«In appeal the learned Subordinate Judge 
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held that though the decree in the title 
suit was not res judicata, it was certainly 
a weighty piece of evidence against the 
defendant and “besides it served no useful 
purpose to adduce any evidence to prove 
that Musammat Beshni was not the widow of 
Karn Ram”. He held further that as the 
consideration had failed, the contract was 
void and that the plaintiff was entitled 
to recover all his money; provided that 
he brought a suit within three years from 
the date of the failure of the sconaidera- 
tion, which might be said to be the date 
of the decree by which he was ousted from 
possession. The case cameon appeal before 
a Divisional Bench of this Court and an 
order was made that there being no finding of 
fact as to Bechni’s title, it was necessary 
to remand the case for an investigation 
of that title. A finding of faet has been 
returned to this Conrt that Bechni was 
in fact a concubine and not the wife of 
Karu Ram and that the suit by which the 
plaintiff lost possession was wrongly decid- 
-ed. On this finding of fact it is contend- 
ed on behalf of the defendant-appellant 
that he had done all that was necessary 
for him to do. He had put the plaintiff 
into possession of the property, and that 
if thereafter the plaintiff hed been so foolish 
as to lose that possession by allowing a 
suit to be decreed against him on an 
absolutely false claim that was no business 
of the defendant, and the plaintiff sould not 
recover. b 

_ This is not the point of view from which 
the case should be regarded. There has 
been a failure of the consideration for the 
contrast and that without any fault on 
the part of the purehaser. The only 
possible defence to a claim“ for damages 
for this failure of consideration would be 
that the vendor had no notice of the claim 
of Bechni or of the intention to admit it, 
and could have, had he known of it, made 
better terms than the purchaser, The 
position of fhe vendcr becomes impossible 
if, with notice of the adverse claim, he 
declines or fails to remove or contest it 
himself. As Mookerjee, J., said in Digam- 
bar Das v. Nishtbala Debi (1), the 


sasa 
before us is really much stronger than 
any to be found in the books. Here the 


(1) 8 Ind. Cas. 91; 15 O. W. N. 658, 
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vendor was a party to the suit and not 
only jointly acquiesced in the adverse deci- 
sion by the original Court but even made 
in the original Court the admission which 
rendered that decision inevitable. He 
‘cannot successfully now turn round and 
say that the abandonment of the defence, 
which took place in hia presence ‘in the 
original Court, was improvident. I was a 
party to the remand of the case for a 
finding on the issue whether the title set 
up by Bechni was a good title, but on 
further consideration am of opinion that 
‘the suit might have been decreed on the 
pleadings without the taking of any evidence 
at all, 
I would dismiss the appeal with costs. 
IMAM, J.—I am in complete agreement 
with’ the decision given by my learned 
brother. The defendant-appellant conveyed 
the property to the plaintiff-respondent 
with assurances of good title. He represent- 
“ed himself to be the exclusive owner and 
declared it to be pak saf, which 
common expression in vernacular convey- 
ancing meaning the title to be flawless. 
His change of front in Bechni’s suit 
clearly shows his collusion with her. In- 
stead of defending the title which he had 
conveyed to his vendee, he did all that 
was in his power to destroy it. It will 
be against the equities of the case to allow 
‘him to take advantage of his own fraud. 
In the circumstances this appeal should 
ba dismissed with costs- 
Appeal dismissed. 


= 





PUNJAB CHIEF COURT. 
Seconp Crvi Apprat No. 2092 or 1917. 
April 18, 1918. 
Present: — Mr. Justice Chevis. 
GANGA RAM— PLAINTIFF —APPELLANT 


: versus 
DEWA SINGH AND ANOTHER-— DEFENDANTS— 
RESPONDENTS. ‘ 
Appeal, second—Finding of fact not based-on evidence 
—Oustom—Alienation—Necessity, proof of. 
Where the finding of a lower Appellate Court ona 
question of fact isnot based on evidence or proceeds 
-on a wrong principle, it is open to question in 
second appeal, [p. 40, col. 1] 
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In deciding the question of legal necessity for an 
alienation the Court should take into consideration 
the circumstances of the alienor. [p. 40, cols. 1 & 2.] 

Second appeal from the decree of the 
Additional Judge, Gurdaspur, dated the 
1Gth November 1916, reversing that of the 
Subordinate Judge, 2nd class, Hoshiarpur, 
dated the &th March 1916, decreeing the 
claim. 

Mr. Munkand Lal Puri, for the Appel- 
lant. i 

Mr. Fakir Chand, for the Respondents, 


JUDGMENT.—In this suit the plaintiff 
claims that the sale of 7 kanale and 16 
marlas effected by Ghasita on 12th June 
1915 shall not affect his reversionary rights. 
The only question is, whether the sale was 
for .sonsideration and necessity. The details 
of the sale prices, as given in the sale- 
deed, are:— 

Rs. a. pe 

(a) to pay off prior mortgagee... 700 0 0 
(b) due on bond, dated 20th 

June 1912, for Rs. 100, in 

favour of vendee sa 186 00 

(e) on bond, dated ith Sawan 

1970 (19th July 1913), for 

Rs. 80, in favour of Achru 


Mal -` a 9780 
(d) on bond, dated 15th July 
1913, for Rs. 100, in favour 
of Abdulla Khan 123 00 
(a) for sosts of conveyance 2480 
(f) due to Dost Mohammad 
Khan 100 0 0 
(g) sash paid to vendor .. 81900 
Total. san 1,50006 


About item (a) there is no dispute. 

The land was already mortgaged with 
possession for Rs. 700. So it is, as 
the District Judge points out, a «ase 


of sale of the equity of redemption for 
Rs; 800. 
The first Court, after going oare- 


fully through each item in turn, held that 
the only items for which necessity could 
be held to exist were items (a) and (a) 
and gave plaintiff a desree accordingly. 
Even as regards item (d) the first Court 


seems -to hesitate, but says “taking a 
lenient view of things the item oan be gon- 
sidered a jast antecedent debt, and 
allowed,” 
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The plaintif did not appeal, but 
the vendee appealed to the District Judge 
who has held the alienation to be valid 
in its entirety and has dismissed the 
suit, , 

The plaintiff appeals to this Court: 

For the vendee-respondent it is urged 
that the question whether the sale is for 
necessity is one of fact, and not open to 
attack in second appeal. Bat if the Distriot 
Judge’s findings are not based on evidence, 
or proceed on wrong principles, then I hold 
that a secord appeal does lie. 

I will first consider the item of 
Rs, 319, which was paid beforethe Sub- 
Registrar. This sum is spoken of in the 
sale-deed as wanted for bullocks and bouse- 
hold expenses. The vendor has no land 
of his own left, so it is hard to see why he 
should have sold off bis last bit of land to buy 
bullocks. 

But the learned District Judge says 
he might well want ballecks in order to 
cultivate land asa tenant, and so the 
vendee was perfectly justified in advancing 
such a sum But if this alone is to be 
taken as snffictent proof of consideration, 
then it is enough for any man to buy land 
from an agriculturist and, when called on 
to prove that the latter had any necessity 
to sell, to poiat to the entry in the 
sale-deed “for purchase of bullosks” The 
fasts of each ease should be duly son- 
sidered. It is not always necessary to show 
thatany ballocks were actually bought, but 
at least, I think, there should be something 
to support the idea that the vendee had 
some reason to suppose that bullocks were 
really needed. In the praesent case so far 
from there being anything of the sort 
we find tbat the vendor, when questioned 
as to this item, merely speaks of wanting 
to buy a  she-boffalo, The vendee, too, 
says the vendor said he wanted to buy a 
she-buffalo. Now a she-buffalo would not 


coat anything like Rs. 319. What the 
household expenses were, or what the 
vendor was going to do with the she- 


buffalo bad he bought one, is not explain- 
ed. He could hardly do mach oultivation 
with one she-buffilo, audas for buying the 
animal for driuking the milk that would 
appear io be rather a luxury thana neces. 
tity in the case of a grown-up man earning 
Rs. 12 & month as manager for 9 land- 


owner, As to the “household 
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expenses it 
is not shown that the vendor had wife, 
child or any one to keep but himself. He 
had his salary to live on, It is suggest- 
ed that Dost Mohammad Khan may not 
have paid him his salary regularly; this, 
however, has never been stated, and other 
parts of the defence evidence are directed 
to show that, far from Dost Mohammad 
Khan owing money to the vendor, the vendor 


,owed money to Dost Mohammad Khan. Iam 


quite unable to hold that the mere entry 
in the sale-deed of “bullocks and house- 
hold expenses” is any sufficient ground for 
regarding this item as taken for necessity. 
I note that the sale having taken place 
as recently as 1915 the vendor and vendee 
should have rémembered more about the 
matter had the money really been wanted 
for purchsse of bullooks and should not 
have come out with a silly talk about-:a sbe- 
buffalo. i 

Next as to the item of Rs. 186. 
This was due on a bond for Rs. 10vU in 
favour of the vendee. The learned District 
dudge, noting that the bond speaks of 
the Rs. 100 as having been taken for per- 
sonal necessities, passes the item, simply 
remarking that all of the vendor’s land was 
mortgaged and he had nothing to live upon 
except what he could earn in Dost Mohammad 
Enan’s service. But was not Rs. 12 enough 
to keep him? It would not keep bim in 
luxury no doubt, but a man cannot alien- 
ate his ancestrel land to live in luxary. 
He has apparently been able to support 
himself by bis own exertions of late, and it is 
not shown that he could nct do so when the 
bond wasexecuted in June 19.2. I cannot 
regard the mere entry in the bond as any 
proof of necessity. It is debt due to the 
vendee: himself, and it is for the vendee'to 
show that the debt was for necessity, aud 
I can find nothing which I regard as evidence 
that any such necessity existed. ‘ 

The next item is Rs. 97-3-0 due on 
bond for Ra, 80, dated 19ch July 1913, 
in favour of Achru Mal. Here the bond 
is not in favour of the vendee himself but 
he was the surety and has since paid off 
Achrn Mal, soit is said. So I am unable 
to see that this really ranka on any higher 
footing than if the vendee had himself 
advanced the money in the first place, 
and so I think it is for him to prove the 
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necessity, Here again we have nothing but 
the bare entry in the bond that the money is 
wanted for purchase of a buffalo; nothing to 
show that such a buffalo was either really 
needed or purchased. 


The next item of Rs. 123 was allowed by 
the first Court, so it must stand, 


The item of Ra. 100 is said to bhaye been 
borrowed to pay off Dost Mohammad Khan,” 
Here the only evidence is that of Dust 

“Mohammad Kkan, who says he was owed 
Rs. 150 and was offered Rs. 100 by 
the vendor but refused to accept it. 
This seems to me to be a very improbable 
version. l. see that in another erale-deed 
execated by the vendor on the same date 
there 1s an item of Rs, 109 taken to pay off 
Dost Mohammad Khan and for kharch kkangt. 
If the vendor had really borrowed two items 
of Rs. 300 each for this purpose, why 
should he, owing Rs. 150 to Dost Mohammad 
Khan, go to him with Rs. 100 only? Still 
if the learned Dis riet Judge had come to 
aclear finding that the vendor did owé 
Rs, 100 to Dost Mobamtad Khan, that 
would be a findirg of fact with which I 
could .not interfere in sesond appeal. 
Bat all that the District Judge says is 
that it is probable that the vendor owed 
money to Dost Mohammad Khan seeing that 
he was his agent, and that the- vendee 


was justified in adyansing the sum ou the - 


vendor's representing that he owed money 
to Dost Mohammad Khan. Had the vendee 
made bona fide enquiries and come to the 
conclusion that the money was due, then 
no doubt he wunld have been justified. But 
it is not shown that any such erquiries 
were made, and I am not at all satisfied, 
merely from Dot Mohammed Khan’s 
statement, that any sach sum was due. If 
in addition to getting Rs. 12 per mensem as 
wages the veador nad really had Bs. (50 from 
Dost Mohammad Khan, it may well be asked 
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debt other than extravagance, and I think 
the repeated loans are quite suffio.ent evidence ~ 
of extravagante. 


As to the item of Rs, 42-8-0for regis- ” 
tration expenses the whole sale seems 
to bave been, with the exception of one 
doubtful item, unwarranted by any just neces- 
sity, so this item cannot be allowed. 


l accept this apres] and reversing the 
decree of the District Judge dismissing 
the suit I restore the decree of the first 
Court. Costs in the first Court to be as 
ordered by that Court. The vendee will 
pay plaintiff's costs in this and in the District 
Judge’s Court. - 
Appeal. aceepted, 


NAGPUR JUDICIAL COMMISSIONERS 
E COURT. - 
Seconp Civiu AppgaL No. 367.B or 1913. 
August 22, 1914, 
Present:— Mr stanyon, A. J. O. 
NARAYAN RAMRAO— PLAINTIFF — 
APPELLANT : 
VETSUS 
DEBIDAS NARSINGH AND OTHERS — 


Derenpants Rrsponpents, 

Hindu Law—Adoption—Authority to adapt given to 
avido-r, when can be exercised a 

There is no limit of time during which a Hindu 
widow may act upon the auth ri y given to her to 
adopt a son to her deceased husband [p 42, col 2.] 

Where a Hindu son, whether natural or adopted, 
having inherited the proper y of his deceased father, 
dies leaving a son, or widow, or any other pe son as 
his heir other than the widow of his father, any ` 
power to adopt held by hi father’s widow comes to 
anend Baut this rale does not apply where the 
sou dies leaving no heir other than his father’s 


what need he had to borrow Rs. 100 from @widow, [p. 44, cols. 1 & ..] 


the vendee in June 1912, and Rs 80 
from .Achru Mal and Rs. 100 fom 
Abdulla Kian_in July 1913 The Diatrict 
Judge spe ks of the vendor as a man who 
had been gradually drifting into debt, an] 
so far l agree with him, but when te says 
he can find: n> evidenee af extravagance 
on the vendor’s part | can only remark that I 
can eee no ieason apparent for his drifting into 


Appeal against the decree of the Dis. 
triot Judge, Akola, in Civil Appeal No. 31 
of 1913, dated the 30th June 1913, 
arising out of Civil Sait No. 3v0 of 1911, 
desided by the Munsif, Buldana, on the 2nd 
Jannary 19.3 


Mr. G. P. Dick, for the Appellants, 
Mr. J. Q. Ghosh, for the Respondents, ° 
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NARAYAN RAMRAO Y. DEBIDAS NARSINGH, 
JUDGMENT.—The following genea- 
logical tree will help to make: this judgment 
intelligible ;— : -- 
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7 
Ganesh, 


r 


Ramrao 
married 
Musammat Kashibai 

who vee 


Narayan 
(plaintiff). 


. The family is governed by ‘the Bombay 
School of Hindu Law. Ramrao and Ganesh 
were members of a joint family. They 
never divided. Ramrao died of plague on 
the 29th January 1910 and was followed 
by Ganesh, a shildless widower, on the 
20th January 1910, Thus Kashibai was 
left asthe sole survivor of the family and 
she inherited the estate as the heir of 
Ganesh, who had become sole owner by 
right of survivorship on the death of his 
brother 24 hours before his own demise. 
On the 1st September 1910, or seven 
months after the death of her husband, 
Kashibai adopted the plaintiff Narayan. 
If. is alleged that authority to adopt was 
expressly given to her by her husband 
and assented to by Ganesh. These 
allegations have been -controverted and 
have not yet been tried and decided, the 
plaintiff's suit having been dismissed on the 
ground that assuming that such authority 
and assent existed the adoption is nevertheless 
invalid, and the plaintiff has no title. 


The defendants are persons to whom 
the estate would go by reversion on the 
death of Kashibai if the adoption of the 
plaintiff did not intervene; and upon the 
ground that they dispute the fact and 
validity of that adoption, the plaintiff 
instituted the present suit for a declaration 
that he is the adopted son of Ramrao, 
‘and entitled to the estate of Ramrao and 
Ganesh which is in his possession. The 
‘Courts below have concurred in dismissing 
‘the suit on the ground that the power 
of Kashibai to adopt had come to an end 
and become incapable of execution on the 
date when the adoption was -made. In 
coming to this conclusion the Courts have 
‘been guided by the rulings of the Bombay 
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High Court in Ramkrishna v. Shamrao (1) and 
Datto Govind v. Pandurang Vinayak (2), The 
plaintiff has made the present appeal. I 
have no donbt, after a careful consideration 
of the law and the arguments made before 
me, and of the available authorities, that 
the appeal must succeed, and the case 
must go back for a decision on the merits. 

It seems expedient- to go somewhat fully 
` into the law and authorities bearing on 
the question at issue. It is not necessary 
to cite any texts of the Hindu Law. It is 
sufficient to say that it appears to be 
settled that there is no limit of time 
during which a Hindu widow may act 
|. upon the authority given to adopt a son 
to her deceased husband. Adoptions made 
fifteen, twenty, twenty-five, fifty-two, and 
even seventy-one years after the death of 
the husband have been supported: Mayne’s 
Hindu Law, 8th Edition, page 151, Nor 
do the texts contain any express restric- 
tions on the power of adoption in favour 
of third persons, The Hindu Lawgiyers 
appear to haye laid down that a man is 
as free to adopt a son as to beget one 
in the ordinary course of nature, provided 
the process~is sanctioned by law. And 
an adoption by a widow, duly authorized, 
is recognized as equél in validity with 
the birth of a posthumous son for ‘all 
purposes, spiritual and secular, including the 
nheritance of estate. 

But the Privy Council have recognised 

__the necessity of placing a limit upon what 
may be described as posthumous adoption, 
Nature places a time limit upon the coming 
into existence of a posthumofis natural son: 
and the Judicial Committee have introduced 
a limit to posthumous adoption, in order 
to avoid the anomaly and injustice and 
difficulty which would ensueif a devolution 
of estate were upset by a belated adoption 
made to a long deceased ancestor. But 
so far only one set of circumstances has 
been provided for, and it is not permissible 
to apply the rule to any ease which is rot 
necessarily within the purview thereof. 

The first case in which the point arose, 
was that of Musammat Bhoobun Moyea 
Debia v. Ram Kishore Acharj Chowdh?y (8). 


(1) 26 B. 526; 4 Bom. L. R. 815. 
2) 32 B. 499; 10 Bom. L. R. 692. 

6 10 M.I. A. 2793 W. R. P.O, 15;1 Buth. P, 
0. J, 574; 2 Bar, P, O. J. 111; 19 E. R. 978. 
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In ‘that ‘case one Gour Kishore died 
leaving a natural son, Bhowanee, and a 
widow, Chundrabullee, to the latter of whom 
authority was given to adopt ore or more 
‘sons in case -Bhowanee died. Not long 
after his father, Bhowanee died also, leaving 
a widow, in whom the _estate vested as 
hisheir. In course of time the mother-in-law 
and daughter-inlaw fell out, and then 
Chandrabullee adopted Ram Kishore. The 
Judicial Committee held the adoption to be 
invalid as made after the power to adopt 
had come ‘to an end. Lord Kingsdown 
(who delivered the judgment of the Board), 
in discussing the deed of permission to 
` adopt, said :— 


“It must 
does not in 


be admitted...... that it 
express terms assign any 
limits to the period within which the 
adoption may be made. But it is plain 
that some limits must be assigned. It 
might well have been that Bhowanee had 
left a son, natural born or adopted, and 
that sush son had died himself, leaving a 
son, and that such son had attained his 
majority in the lifetime of Chundrabullee 
Debia. It could hardly have been intended 
that after the lapse of several successive 
heirs a son should be adopted to the great- 
grandfather of the last taker, when all 
the spiritual purposes of a son, according 
tothe largest construction of them, would 
have been satisfied.” 


Later on, with reference to the extent of 
Gour Kishore’s power to authorize the adop- 
tion, Lord Kingsdown observed: — 


“The question is, whether the estate of his 
son being unlimited, and that son having 
married and left a widow his heir, and 
that heir having acquired a vested estate 
in her busband’s property as widow, a 
new heir oan be substituted by adoption 
who is to defeat that estate, and take as 
an adopted son what a legitimate son of Gour 
Kishore would not have taken. 


- “This seems contrary to all reason and to 
all the principles of Hindu Law, as far as 
we oan collect them.” 


It so happened that after the above 
desision Chundrabullee and Bhowanee’s 
widow both died, and Chandrabullee’s 


adoptee, Ramkishore, got into possession o€ 
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the estate. He was sued for its recovery 
by a more distant relation, who claimed 
as the reversionary heir of Bhowannee. It 
was admitted that if Ramkishore’s adoption 
by Chandrabullee was valid he sould not 
be dispossessed. The Calcutta High Court 
decided in his favour, interpreting the deci- 
sion in Musammat Bhoobun Moyee Debia v. 
Ram Kishore Acharj Ohowdhry (8) to be 
that though the adoption sould not be 
used to divest Bhowanee’s widow of ber estate 
of inheritance it was valid for allother pur- 
poses: Puddo Kumaree Debee v. Juggut Kishore 
Acharjee (4). This erroneous interpretation 
was corrected by the Judicial Committee 
on appeal: Padmakumari Debi Ohowdhrant 
v. Court of Wards (5). Their Lordships, 
construing their own desision in Musammat 
Bhoobun Moyee Debia v. Ram Kishore Acharj 
Chowdhry (3) remarked: — 


“The substitution of a new heir for the 
widow was, no doubt, the question to be 
desided, and such substitution might have 
been disallowed, the adoption being held 
valid for all other purposes, which is the 
view that the lower Courts have taken of 
the judgment, bat their Lordships do not 
think that this was intended. They con- 
sider the decision to be that, upon the vest- 
ing of the estate in the widow of Bho- 
wanee, the power of adoption was at an 
end, and incapable of execution. And if 
the question had some before them 
without any previous decision upon it, 
they would have been of that opinion, 
The adoption intended by the deed of 
permission was for the succession to the 
Zemindari and otker property, as well as 
the performance of religious services and 
the vesting of the estate in the widow if 
not in Bhowanee himself, as the son and 
heir of his father, was a proper limit tothe 
exercise of the power.” 


Both the above cases were again consider- 
ed and followed in a subsequent case from 
Madras, where the fasts were oxactly 
similar, except that the widow acted upon 
an authority from her husband’s sapindas 
given after the death of the natural born 
son but ‘during the lifetime of the son’s 


(4) 5 0, 616; 2 Shome L. ER. 229; 2 Ind. Dee, 
(xN. s.) 999. 


(5) 8 I. A. 229; 80. 802; 4 Sar. P. ©. J. 285; 6 Ind. « 


Jur, 148; 4 Ind. Dec, (x. 8.) 193 (P, Oh 
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widow: Thayemmal v. Venkatarama (6). This 
case in its tarn was follawed in Tarachurn 
Ohutterji v. Surashchunder Mukerji (7), There 
has been a rigid adherence it this country to 
therule laid down by the Supreme Tribunal 
in the above cases, as will be apparent from 
a perusal of the numerous decisions which 
have since been published, among which 
I may mention Krishnarav Trimbak Hasabnis v. 
\Shankarraa Vinayak Hasabnis (8), Ramkr shna 
y. Shamrao (1), Ma tkyanala Bose v. Nan la 
Kumar Bose (9) and Adivi Su y'prprakas! ¥. 
Nidamarty Gangaraju (10), in most of which 
the earlier authorities will be found collated 
The point is not dealt with inany published 
ruling of this Court 

Tt wll be observed that the doctrine 
laid down by the Privy Counsil, in cases 
where the widow derived her authority to 
adopt from express sanction giver by her 
husband or by his sapixdas, has equally 
been applied to a widow in Bombay whose 
authority is usually independent of any euch 
sanction, and though the Caleutta High 
Court refused to apply it to a Jain widow 
in Manik Chand Golecha v. Jagat Settaant 
Pran Kumari Ribi (11) upon the ground that 
her power of adoption was independent of 
permission from her husband, the soun:tness 
of that decision is open to question (ide 
Mayne’s Hindu Lw, Sth Udition, page 148) 
and with due respect, -E am unable to 
assent to it. In Amulya Oharan Seal v. 
. Kali Dis Sen ( 2) the widow of an adopted son 
has been pleced in the same position as 
the widow of a natural born son. O 1 the 
vesting in her of her husband’s estate auy 
power of adoption by the widow of his 
adoptive father somes to an end. 

It may then be taken as settled that 
where a Hinda son, whether natural or 
adopted, having inherited the property of his 
deceased father, dies leaving a son or widow 
or any other person as his heir other than 
the widow of his father, any power to 
adopt held by his father’s widow comes 


(6) 141. A 67; 10 M. 205; It Ind. Jar. 271; 5 Sar. 
P. C.J. 10; 3 Ind Dec. (N 8.18 #5 .P. 0.). 

(7) 17 ©. 122: :6 I. A. 166. t3 Ind. Jur 289; 5 
Sar. P. C. J. 379: 8 Ind Dec. ‘N.s. 6'9 IP. 0). 

(4) 17 B 164 9 Ind. Deo ‘N. 8 » 107. 

(9) 33 0 :30;40.L J 397; 5: O.W N 12. 

(10),4 Ind. Cas 38ú; 33 M. 2287 M. L. 
(gio M. WON. -ñI 

(11) 17 O. Bit ab p. 536; 3 Ind. Dec. (N. 8.) 885. 

(12) 82 C, 861; 1 0. H. J. 270, 


T. 236; 
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to an end. But it is also settled that 
this rule does not apply where tbe son 
dies leaving no heir other than his father’s 
widow. In Musammat Bhoobun Moyee Debia 
v. Ram Kishore Achari Chowdhry (3) 
Lord ‘Kiagsdown said:— . 

“if Bnowanee Kishore had died unmarri- 
ed, his mother, Chundrabullee Debia, would 
have been his heir and the question of 
adoption would have stood on quite different 
grounds. By exercising the “power of 
adoption, she would have divested no estate 
but her own, and this would have brought 
the case within the ordinary rule,” 

This dictum, even if it be taken as obiter, 
hes never been dissented from. On the 
contrary it has been expressly adopted 
as a binding desision: Ram Soondur Singh 
y. Surbinee Dossee (18), Vellanki Venkata 
Rrishna Rao v. Venkata Rama Likshmi (t4), 
Verabhai Ajubhat v. Bai Hiraba (15), 
Givdippr v. Girimallappa (16), Venkappa 
Bapu v. Jivaji Krishna (17). 


It is clear from a consideration of all the 
Privy Council cares that no rule has been 
laid down to this effect that the mere 
vesting of the estate of a deceased Hindu 
in some héir, other than his widow, puts 
an end to his widow’s power to adopt, 
That is clear from the repeatedly declared 
validity of an adoption made to replace 
a deceased son who has died’ unmarried 
after inheriting his father’s estate. It would 
be diffisalt, if not impossible, to distinguish 
that o133 and the case of g son who diel a 
childless widower, leaving as his only heir 
a mother possessed of a powar to adopt. In 
some of the Indian judgmants and in 
pirtisular that in Payappz dAkkupa Patel 
v. Appinna (18) this cise of an adoption 
by a mother who has inherited to her son has 
been regaried as a mare excestim to a 
ganeral rale hid down by the Privy Counsil. 
Wish duo respect { am unable to agree 
treatment of the subjest. Lt 


seems to me clear, not only froma 


(13) 22 W B. 121. 

(14) LL A. atp. 9; 8 M.174: 1 Ind Jur, 63: BWR 
24; 3 Bar. P. O J. 669: 3 Suth. P. O, J. 353; 1 Ind. Dee. 
(Nn. 8.) 16 P.O). 

(15 L A 244. 27 BANK 70. W. N. 716; 4 
Bom L. 8.594% Sar. P C J 518 (P 9.). 

( 6 19 B 33l: 10 Ind Deo. (N S) 224, 

17) 25 B 396.2 Bom L R IOL 
(18) 23 B, 327; 12 Ind. Dec (N. 3.) 217, 
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consideration of the whole matter, but 
from the words of Lord Kingsdown himself, 
that the case is one within the ordinary 
rule of Hinda Law to which the special 
restriction introduced by the Privy Counsil 
does notapply. There is no case in which 
the vesting of the estate in the heir of 
the husband has been held, pwo facto, to 
disable his widow from making an adoption 
to him. It is only where the estate has 
moved for the second time, so as- to 
vest in some one who is not the widow 
herself, that the rule has been applied, 
e. g., where it has vested first in a son and 
thereafter in his son, or his widow’ or 
heir other than his father’s widow. The 
Fall Banch decision of the Bombay High 
Court in Ramkrishna v. Shamrao (1) was 
in a case where the husband of the adopting 
widow predeceased his father, who on his 
death - was succeeded by the son’s son 
who'died leaving a widow and son, The 
adoption was made after the death -of all 
these, when there had been three devolutions 
of the estate. The case was obviously 
within the Privy-Council restriction. 


In Datto Govind v. Pandurang Vinayak (2), 
which has been followed by tho Courts 
below, the following was the genealogical 
tree:— : 

f a sali 


z 





Sadashiv 
married 
Musammat Parvati 


| 
t 
Two daughters. 


Antaji and Sadashiv were joint in food 
and estate. Sadashiv died in 1876 leaving 
his widow and two daughters. Antaji died 
in 1877 a childless widower. Parvati 
succeeded to the estate, and held it till 
her death in 1899. A few days before 
she died she adopted one Pandurang. It 
was held that the adoption was invalid. 
The rule was laid down that a Hindu 
widow who succeeds to an‘ estate not her 
husband’s but as a gotraja sapinda of the last 
male holder under the rule established by 
Lallubhai Bapubhat v. Oassibai (19) and 


(19}7 1. A. 212; 5 B. 110; 4 Sar. P, Oo T. 16%; 3 
Sath. P. O. J. 795; 4 Ind. Jur. 543; 3 Shome L. R.N 
245; 7 C. L. R. 445; 3 Ind. Deo. (N. 8.) 75 P.O). 
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iu consequence of. the absence of nearer 
heirs, cannot make a valid adoption. The 
learned Judges claim to find authority 
for this decision in the Privy Counail eases 
and in Ram Krishna v. Shamrao (L) and 
they felt compelled to doubt Amava v. 
Mahodgauda (20)and Payappa Akkapa (atel 
v. Spponna (18). 

The decision undoubtedly supports the view 
taken by the lower Conrts in the present 
case. Exoept that Parvati bad no authority 


from her husband, and consent by Antaji 
. to her adoption of a 


son, and that she 
had two daughters, -the facts were precisely 
similar to the facts of the present case 
(assuming for the sake of argument only 
that Kashibai did receive permission from her 
husband and the assent of his joint brother). 
But with due respect, I am pnable to find any 
authority in any of the earlier cases for the 
very wide rule laid down in Datgo Govind 
v. Pandurang Vinayak (2). There had . been 
no vesting of the estate in any heir of the 
widow’s husband’s heir to which alone the 
Privy Couneil dictum has been applied. It 
has not been laid down that a widow’s 
power to adopt is only capable of exesution 
when she inherits as the heir of her 
husband and in no other case. It is not the 
nature of her estate bn the rights 
persons which constituted the 
Privy Counail case, 
It was- neither the existerce of Bbowanee, 
nor the fact of his marriage, but the 
vesting of his estate in his widow after 
his death which deprived Chundrabullee 
of the power to adopt in Musemmat 
Bhoobun: Movee Debian v. Ram Kishore Acharj 
Chowahry (3). lf Bhowanee’s widow had 
predeceased him leaving Chundrabullee as 
his beir, it is difficult to see how her 
adoption could have been taken cut of 
the ordinary rule applicable to it in case 
of Bhowanee’s death unmarried. Similarly 


if a Hindu died leaving no son bot 
only a grandson as - his heir and 
such grandson died unmarried or a 


childless widower, there seems to be no 
anthority for the view that an adoption 
made by his widow to replace the deceased 
grandson would be valid. The Privy Coun- 
cil doctrine of limitation of the power to 
adopt turns upon a second vesting of the 


(20) 22 B. 416; 11 Ind. Deo. (xN. s.) 860, 
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the estate and upon nothing else: and where 
such second vesting is in the widow her- 


self, her power to adopt will not be ox-. 
tinguished. 
In the Bombay case last cited the 


decision was in accordance with Bombay 
. precedents upon another ground altogether, 
namely this, that the widow was the widow 
of an undivided cv-parcener, and had adopted 
without the sanction of her husband or of his 
surviving brother. It was so held by a Full 
Bench in Dinkar Sitaram v. Ganesh Shivram 
Prabhu (21) and there is no decision of the 
Bombay High Court in conflict with that rale. 


But so far as it seeks to extend the doctrine 


in Bhoobun Moyee’s case (3) so as to apply 
it to a widow who has inherited property 
as a sapinda, 1 am unable to accept it as 
correct. If it is correct then no widow of 
an undivided ao-parcener can ever make 
an adoption, even with the consent of the 
surviving co-parceners. In the Bombay case 
Sadashiy could clearly have made an 
adoption in his lifetime, even though he 
was joint with Antaji. It is.also clear that 
what he could have done himself he could 
have got his widow to do for him, namely, to 
adopt a son in the lifetime of Antaji. How 
could that power be affected by the death 
of Antaji unless Anteji left some heir, 
other than Parvati, in whom the estate 
vested on his death, A mother who 
inherits to her son does so as a saptinda, 
at least in Bombay. Asa sapinda different 
only in degree she inherits to her husband’s 
brother. There is no reason or authority 
for distinguishing between the two oases 
with reference to her power to adopt. In 
the present case Ganesh. having died a 
childless widower, his only chance of 
spiritual benefit lay in tbe adoption of a son 
to Ramrao. It is entirely opposed to the 
letter and spirit of the Hindu law that 
Ramrao should be deprived of the spiritual 
benefit which the adoption of a son would 
confer on him because his undivided brother 
died on the day after him. I need ‘not 
Jabour the argument. That the Judicial 
Committee will not extend the doctrine in 
Bhoobun Moyee’s case (3) by any analogy 
seems clear from the very recent decision 
in Bachoc Hurkisondas v. Mankerebat (22), 

(21) 6 B. 506; 3 Ind. Deo, (N. s.) 792 (F. B.). 

(22) 34 1. A. 107; 31 B. 873; 9 Bom. L. R, 646; 11 
OW. N. TGB 6.0, lad 1517 ME, L. 3. -343; 2 M. L, T. 
299 (P.O ké ). e 
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In that case two Hindu brothers H. and 
5. constituted a joint family, governed by 
the Mitakshara law as in force in Bombay, 
and as such they held large ancestral 
property. In September 
without male issue, but leaving his widow 
pregnant. In November 1900 B. made a 
Will by which, inter alta, he directed, his 
widow toadopt a son, B. died in Desember 
1900, and the day after his death H.'s 
widow gave birth to a son, Bachoo, who 
became the sole owner of the joint estate. 


In February 1901 the widow of B. adopted. 


one Nagurdas as son to her deceased 
husband. It will be observed that on the 
death of H. his brother B: besame sole 
owner of the estate by the law of sur- 
vivorship. On B.'s death his widow became 
owner for a few hours, until 
by the 
estate vested, still by 
vivorship, because he was already in essé 
when his father died. The principal quesi 
tion before their Lordships of the -.Privy 
Counsil was whether the adoption made 
by B.’s widow after Bachoo’s birth was 
valid. They held that it was valid and 
that-it divested Bachoo of half the estate; 
or rather that Nagurdas became, by virtue 
of the adoption, jointly entitled with Bachoo 
to the family property. All the oases from 
Musammat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry.(3) downwards werequoted to 
support the argument that thé vesting of the 
estate in Bachoo, and the fast that H. and 
B. were joint in property, went to invalidate 
the adoption. But their Lordships held the 
matter to bè concluded by the decision in 
Sri Virada Pratapa Raghunada Deo v. Sri 
Brozo Kishore Patta Deo (23). 

It cannot be disputed that if the pre- 
sent plaintiff had been naturally born as 
a posthumous son of Ramrao on the Ist 
September 1910, he would have become the 
sole owner of the once joint estate `of 
Ramrao Ganesh, and Kashibai would have 
been divested thereof. Under Hindu Law a 
valid adoption gives the adoptee all the avail- 
able rights ofa natural born son. By making 
such adoption Kashibai divested no estate 
but her own: and previous to the devolution 
thereof on her it had not vested in any 
person so as to put an end to her power of 

(23) 81. A. 154; 1 M. 69; 11 Mad. Jur. 188; 25 W; 
R, 201; 3 Bar, P. O. J, 689; 8 Suth. P. C. 7.268 1 Ind, 
Deo, (N. a) 45( P, 0.). ~ 


1900 H. died’ 


disinherited: 
birth of Bachoo in whom the 
the law of sure 
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adoption under the’ limitation introduced 
by the Privy Council. It bad vested only 
in Ganesh, if succession by survivorship 


can be called a vesting of estate. That 
such succession did not terminate the 
power of adoption is clear from the 


admission made before me that Kashibai, 
qua widow, could have made a -valid 
adoption in the lifetime of Ganesh. The 
death of Ganesh could not destroy that 
power since its only effect wasto vest the 
estate in Kashibai herself. The learned 
District Judge falls into an elementary 
error in calling it a “‘life-estate” and 
“only a temporary obstacle between the 
expired full estate of Ganesh and the 
coming full estate of his reversioners”, 
It hag been pointed ont repeatedly that a 
widow is full owner subject to a restricted 
power of alienation over immoveable pre- 
pərty. The learned District Judge held 
that Kashibai had no power by making an 
adoption “to jeopardize. the estate of 
Ganesh’s reversioners”. Iam not sure that 
I quite understand what this means, but 
it has to be observed that every valid 
adoption made by a widow extinguishes a 
reversionary expectancy. There is no 
dictum of the Privy Council which modi- 
fies the Hindu Law of adoption so far as 
the adoption in the present case is con- 
cerned, and if that adoption is valid 
under that Jaw the plaintiff must succeed. 

This appealis, therefore, allowed. The 
decrees of the Courts below are reversed, 
and the case will be sent down for a 
trial and decision on the merits. The 
appellant will be given the’ usual refund 
certificate. Other costs here and hitherto 
will abide the result. 

Appeal allowed; 
` Vase remanded,” 
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PATNA HIGH COURT. 
Curracx OrroUIT, 
APPEAL FROM ORIGINAL ORDER No. 8 oF 
1917, 
December 7, 1917. ; 
Present:—Mr, Justice Mullick and Mr. ~ 
i Justice Atkinson, 
KRUPASINDHU ROY—— APPELLANT 
versus 
Mahanta BALBHADRA DAS— 
- RESPONDENT, 


Civil Procedure Code (Act V of 1908), ss. 141, 144, 
“0.1L, r. 2—Limitation Act (IX of 1908), Sch. I, Art. 
188—Restitution, application for, nature of—Restoration 
of possession— Application, subsequent, for mesne profits, 
maintainability of—Limitation. 

An application for restitution under section 144 
of the Civil Procedure Code ïs neither a suit nor 
an execution proceeding; itis a miscellaneous pro- 
ceeding to which the rules applicable to execution 
proceedings doin substance apply. Section 141 of 
the Civil Procedure Code does not apply to an 
application for restitution, and such an application 
is not, therefore, subject to the provisions of Order 
II, rule 2, of the Code. [p. 48, col. 2] 

Article 181 of Schedule I of the Limitation Act 
prescribes that the period of limitation for making 
an application for restitution shall be three years 
from the date when the right to apply acerued. 
But the Article does not in any way control the 
period during which mesne profits shall be allowed 
to accumulate, and whatever the number of years 
during which the opposite party has been in possess- 
sion, the applicant is entitled to be compensated in 
respect of the whole of that period, provided he 
applies within three years of the date on which the 
right to relief accrues. [p. 49, col, 2.] < 

On the 22nd March 1909 plaintiffs got a decree 
for recovery of possession of some immoveable pro- 
perty. In pursuance of that -decree they took 
possession on the 24th September 1910, The 
defendant appealed against that decrce to the 
High Court and succeeded in getting it reversed on 
the 4th June 1913, ‘he defendant then took 
possession of the property on the 4th of Decembor 
1918. On the znd of June 1916 the defendant 
applied, under section: 144 of the Civil Procedure 
Code, for restitution of mesne profits in respect of 
the property for the period during which the plaint- 
iffs were in possession, namely, from the 24th 
September 1910 till the 4th December 1913: 

Held, (1) that the defendant was not debarred 
from claiming mesne profits by reason of the 
provisions of Order II, rule 2, of the Civil Procedure 
Code; [p. 48, col. 1.] 

(2) that the right to apply having accrued to the 
defendant on the date of the High Court's judgment 
viz., 4th June 1913, the application was within time 
and the defendant was, therefore, entitled to mesne 
profits for the /whole of the period from 4th Septem- 
ber 1910 to 4th December 1913, [p, 49, cols, 1 & 23 


Appeal from an order of the Sub-Judge, 
Cuttack, dated the 7th Maroh 1917, ° 


, 
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Mr. Subolh Ohandra Chatferies, - for the 
Appellant. 

Messrs Sarat Chandra Mukherjee and J. N. 
Bose, forthe Respondent. 

JUDGMENT. 

Monos, J.—On the 22nd March 1909, 
plaintiffs got a decree for recovery of 
possession «f some immoveable property, 
In pursuanse of that decree they took 
possession on the 2tth Septebmer 1910. 
The defendant appvaled against that decree 
to the High Court and succesded in getting 
it reversed on the 4-h June 1913. 
defendant then took possession of the pro- 
perty on the 4th cf December 1413. ‘On 
the 2od of June 1914 the defendant 
applied, under section 144 of the Civil 
Procedure Code, for- restitution of mesne 
profits in respect of the property for the 
period during which the plaintiffs were in 
possession, namely,_from the 24th Septem- 
ber 1910 till the 4th December 1913. 

The learned Subordinate- Judge has held 
that inasmuch asthe defendant in applying 
for restitution of the property did not 
apply for restitution of mesne profits, he 
is now debarred from claiming mesne 
profiis by reason of the provisions of 
Order II, rule 2, of the Civil Procedure 
Code. His viewis that when the defendant 
took possession on the 4th December 1913, 
he should have insisted upon his right to 
restitution of mesne profits raiso and having 
declined” to claim that relief at that time 
he is, according to the principles of on- 
structive res judicata, no longer competent 
to claim it by a subsequent proceeding 
under section 144 The learned Subordinate 
Judge has accordingly dismissed the defend- 
ant’s application and against that order, 
which is a decree under the definition of 
decree contained in section 2 of the Civil 
Procedure Code, the defendant prefers the 
present appeal before us. 

“In our opinion the learned Subordinate 
Judge’s order cannot be maintained: 
conceded by the learned Vakil, who appears 
on behalf of plaintiffs before us, that a 
proceeding, under section 144 of the Civil 
is not a proceeding in 
execution, This must clearly be so, because 
the relief which tbe defendant claims in 
the present proceeding is not a relief founved 
upor’ any decree giving him such relief, 


eJt is a relief which used to be granted 


The. 


It is . 
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previous to 1259 under the inherent powers 
of the Court and whichin the subsequent 
Civil Procedure Codes has been recognised 
by express statutory provision. -The Code 
of 1582 prescribes it in section 583 and 
the present Code of 1908 reproduces=sub- 
stantially the provisions of that section in 
section 144. The proceeding in which the 
relief is claimed is neither a suit nor an 
execution proceeding, it is a miscellaneous 
proceeding to which the rules applicable 
to execution proceedings do in substance 
apply. In this connection, it is to be noticed 
that section 5&3 of the Code of 18-2 
contains words expressly prescribing that 
the Oourt in proceeding to grant relief 
under that section is to proceed according 
to the rales prescribed for the execution 
of decrees in suits. That Code nowhere 
stated that the proceeding was an execution 
proceeding, nor does the present Code 
prescribe anything to this effect, Although 
the words above referred to have been cmitted 
from section 144 of the present Code, the 
law in this respect is still . substantially 
the same. Therefore the question arises 
whether sestion 141 of the present Code 
requires that all the provisions of the Civil 
Procedure Code and therefore also of Order 
11, rule 2, should bd applied to thé mis- 
cellaneous proceeding before us. - 

In my opinion the answer is in the 
negative, It has been held in Hart Oharan 
Ghosh v. Manmatha Nath Sen (1), following 
a decision of their Lordships of the Privy 
Couneil in Thakur Frasady. Fakir-ullah (2), 
that section 131 is not applicable to an 
execution proceeding. And if it is not 
applicable to an execution procesding, I 
fail to see why it shonld be made appli- 
cable toa proceeding whichis only of the 
nature of an execotion proceeding. 

The learned Vakil for the raäpondeñts 
has strenuously contended that though the 
proceeding is miscellaneous it is in the 
nature of an original suit. .In my opinion 
this argument faila, for a suit must always 
be based on a cause of actinn. Here the 
defendant petitioner has no cause of action 
on which he can claim relief from the 
plaintiff-, If it is urged that the cause 
of action isa trespass, then the reply is 

(1) 19 Ind, Cas. 683; 41 O 1;18 0. W., N 343, 

(217A 1045M. L, J. 3; 22 1 A, 44; 6 Sar. P. O, 
J. 526; 8 Ind. Dec. (N. 8} 393. 


_ of action. 


Vol. XLVIT) 
BIPR4ADAS PAL @. MONORAMA DEBI, 


that the plaintiffs were put in possession 
by a decree of Court’ and were not tres- 
passers. Nor does the desree of the 
Appellate Court per se constitute a cause 
In my opinion the defendant 
had no cause of action on which he could 
have based a suit against the plaintiffs, 
even ifthe law had not expressly forbidden 
him to proceed by suit. His only remedy 
was to apply to the Court to proceed 
against the plaintiffs in exercise of its special 
powers. Therefore the rule applicable to 
several reliefs arising out. of the same 
cause of action cannot be applied here. 
Finally, even if we were to accede to the 
learned Vakil’s argument that this proceed- 
ing is a suit,in my opinion the claim for 
mesne profits cannot be said to arise 
from the same cause of action as a claim 
for rescvery cf possession and, therefore, 
Order Il, rnle2, is no bar. | | 

We are fortified in the view we take by 
Somasundaram Pillai-y. Chokkalinga Pillai 
(3). In that case their Lordships of the 
Madras High Court, following a previous 
decision of their own, expressly held that 


Order IJ, rule 2, of the present Civil 
Procedure Code does not cover restitution 
applications. 


Therefore, the result is that the lewned 


Subordinate Jodge’s order holding that the— 


defendant’s application was barred by reason 
of Order II, rnle 2, must be set aside, 

. The learned Vakil for the respondents 
has taken another ground before us, namely, 
limitation. The learned Subordinate Judge 
has not gone into this point, but as it 
“bas been taken by the learned Vakil and 
argued, we will proceed to give our deoi- 
sion on it, which will be binding on the 
parties. 

The learned Vakil contends that the 
Article applicable to this case is Article 181 
of the Limitation Aot of 1908, Schedule 1, and 


that as the defendant made his application ` 


for restitution on the 2nd June 1916, 
he can only obtain as mesne profits that 
amount whish became due within three 
years, from that date. In that case the 
defendant would be entitled only to mesne 
profits from the 3rd June 1913 to the 
4th December 1913. Now Article 151, 
which is admittedly the Article applicable 


(8) 38 Ind, Can, 806; 40 M, 780; 6 L. W. 267, 
4 $ -a 
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to the present proceeding, prescribes that 
the period of limitation for making an 
application for restitution shall be three 
years from the date when the right to 
apply accrued. Here the right to apply 
accrued on the date of the High Court 
judgment, namely, 4th June 1913, and 
the application for restitation, having been 
made on the 2nd June 1916, was within three 
years of that date and, therefore, was within 
time. Bunt Article 181 does notin any way 
control the period during whioh the mesne 
profits shall be allowed to accumulate and 
whatever the number of years during which 
the plaintiffs were in possession, the defend- 
ant was entitled to be compensated~in 
respect of the whole of that period provid- 
ed he applied within three years of the 
date on which the right to relief 
accrued. Here the defendant will be en- 
titled to such mesne, profits as the Subor- 
dinate Judge may find to be due for the 
period from the 4th September 1910 ts 
the 4th December 19 3. The result is 
that the case will go back to the learned | 
Subordinate Judge in order that it may 
be decided according to law. The appeal is 
allowed with costs, 
ÅTKINSON, J.—I agree. 
Appeal allowed, 





CALCUTTA HIGH COURT, 
Letrers Parest Appaats Nos, 68, 69 anv 70 
or 1914, 7 
August 28, 1917. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Walmsley. 
BIPRADAS PAL CHOUDHURY 
AND ON BIS DEATH HIS HEIRS AND LEGAL 
REPrESENTATIVES, MANMATHA NATH 
PAL CHOWDHURILI AND orurrs— 
Derenpants—APPELLANTS IN ALL 
3 versus 
In No, 68 or 1914 
MONORAMA DEBI w:inow or BRAJENDRA. 
NATH SEN — PLAINTIRE — RESPONDENT. 
In No. 69 or 1914 
CHARU CHANDRA MUKHOPADHYAYA 
—~Praintiry— RESPONDENT, 
i In No. 70 or 19i4 
GOBINDA LAL MUKHERJEE ANp OTHERS 
—Prat.tiges Nos. 2.3 AND 4—Responpents, 
Evilence, admissibility ofParganah Registers, 
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Kanongo Registers General and Mouzawart Regis 

ters under Bengal Land Registration Act ( VII of 1876) 
—Thak map, probative value of —Qmission of entries of 
Lakheraj, effect of-—Bengal Tenancy Act (VIII B. C. of 
18865), s. 108 A-—Presumption, rebuttal of —Long posses- 
sion without payment of rent, presumption arising from, 

Where in .the Record of Rights an entry was 
made in respect of a land that no rent was actually 
paid for it but that the occupant was not entitled 
to hold without payment of rent: 

Held, that proof of long possession free from pay- 
ment of rent was sufficient to rebut the presumption 
arising under section 103A of the Bengal Tenancy 
Act that the land, „was liable to be assessed to rent. [p. 


54, col, 1.] 
Held, also, that the mere fact that the land in 


question, which did not exceed 50 bighas in area, was 
not shown as Lakherajin the Parganah Register, 
prepared under sections 2 and3 of Bengal Regulation 
VIII of 1800, or in the Kanongo Register or account 
kept under the provisions of Bengal Kegulation I of 
1819, read with section 7 of Bengal Regulation V of 
“1816, or in the General and Mouzawari Register kept 
under the Bengal Land Registration Act or in the 
Thak maps and statements of 1852, was not sufficient 
fo prove that the land was the mal ‘and of the Zemin- 
dari and as such liable to be assessed to rent. [p. 58 


col, 2.) 

Appeals against the decrees of Mr, Justice 
Tenunon, dated the lst of June 1914, in 
Appeals from Appellate Decrees Nos. 620, 622 
and 722 of 1912, reversing those of the Dis- 
trict Judge of Nadia, dated the 29th of 
March 1911. L 

FAOTS ofthe case appear from the follow- 
ing jadgment of 

Tzunon, J.—These four appeals arise out 
of proceedings under section 106 of the 
Bengal Tenancy Act, 

lt appears that on the 2nd Odstober 
1899 the defendant-respondent, Mr. Bipra. 
das Pal Chowdhuri, became the purchaser 
of a -Patni Talaq comprising the 38 
mouzas of Taraf Santipur, a permanently 
settled estate bearing No. 474 on the 
Revenue Roll of the Nadia Collsctorate, 
The purchase was made at a sale held 
. under the provisions of the Bengal Tenancy 
Act for arrears of rent and after the 
purchase proceedings were taken under 
Chapter X of that Act. In respect ofthe 
mouzas with which we are now concerned, 
the Record of Rights was finally published 
on the 19th April 1909, ` 

In this record the entry in, respect of 
‘fhe lands in question is that no rent is 
actually paid but that the occupants, t.e. 
the plaintiffs-appellants, are not entitled to 
hold withont payment of rent. 
~ ° The plaintiffs thereupon instituted these 
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several suits under section 106 of the Act 
to have it declared that the ‘lands in 
question are their rentfree Brahmattar 
and that the entries in so far as. they 
state that the lands are liable to be 
assessed to rent, are incorrect. The decision 
of the Settlement Officer intheir favour has 
been reversed on appeal by the Special Judge 
and the plaintiffs now appeal to this Court. 
In each suit the case of the plaintiffs 
was that the lands in question had been 
granted to their predecessor in-title by 
Maharaja Krishna Chandra Roy of Nadia 
to be held exempt from the payment of 
revenue, that the grant, being non Badshahi 
grant in each case of a date prior . to 
the ì2th of August 1765, had been duly 
registered in the manner provided in 
sections 22 to 25 of Regulation XIX of 
1793, and that from the dates of the 
grants they and their predecessors had been 
in continuous possession without payment of 
rent or revénue and that the lands in question , 
were therefore no part of the mal assests of 
the zemindari and so did not appertain to the 
Patni purchased by the defendant, | 
It may be heré observed that owing to 
the recusancy of the Maharaja of Nadia, 
Taraf Santipur was not permanently settled 


-until the year 1207/1799. or 1800, when 


it was settled with Maharaja Tej Chandra 
Roy Bahadur of Burdwan, who created the 
Patni tenure in or about 1214/1807. - ; 
From the Periodical Register or the 
draft thereof prepared apparently in the year - 


1202/1795 to 1796 under*section 29 of 
Regulation XIX of 1798, and spoken of 
in these proceedings as the “Taidad 


Register”, the plaintiffs have, in each case 
produced the extracts referring to the grant 
on which they rely. f 

In Appeal No. 620, which relates to plot 
No. 234 of the Survey and Settlement 
Papers of mouza Malipota measuring 1 
bigha, 12 cottahs, 1 chittack the entry or 
Taidad No. is 7248, being the record of 
a grant of 2 bighas “Bastu” in Malipota 
and of 50 bighas in 3 other villages, 

In Appeal No, 621, in which we are concern. 
ed with plot No, 2/464 of the Record of 
Rights, measuring 1 bigha, 3 cottahs, 9 
chittacks, the Taided No. is 318, being 
the entry of a grant of 5 bighas, 5 csttahs 
in Malipota and of 4 bighas, 18 cottahs 
in an adjoining: village Satpukburia, 


N 
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In Appeal No, 622, the area in question, 
£13 -cottahs, 5 chettacks, bas been shown in 
the Record of Rights of Malipota as plot 
No. 228/451 and the Taidad relied on is 
No. 5932, which purports to comprise 150 
“bighas, 16 cuttahs in five (5) villages, 28 
bighas, 16 cottahs being in Malipota. 


Appeal No. 722 relates to plot No. 310 of 
the Record of Rights of mouza Pumolia, 
a village adjoining Malipota on the south, 


and the Taidad is No 2247, the entry of 


a grant comprising 85 bighas in Pumulia, 

_ 18 bighas in Malipota, and 34 _bighas in 
two other villages. 

The learned District Judge has found 

- that the plaintiffs have failed to identify 

the ‘lands in suit with the lands comprised 


in the Taidids on „which they rely, and. 


that they have also failed to show 8 
continuous line of descent (by inheritance or 
purchase) from the original grantees of 
_ the sazads and that they have therefore 
failed to rebut the presumption arising 
against them under section 103B (3) of 
the Bengal Tenancy Ast. 


He has further found that inasmuch 
as the lands or tenures in question are 
not shown as Lakheraj in (1) the Perganah 
Register prepared under sections 2 and 
8 of Regulation VIII of 1800, (2) the 
Kanungo Register or account kept under 
tbe provisions of Regulation I of 1819 
read with section 7 of Regulation V of 
1816, (3) the. General and Mouzawar 
Register kept under the Land Registration 
Act (Bengal Aot VII of 1876) and (4) the 
Thak maps and statements of the ‘mouwzas 
in, question, which have been produced by 
the defendant, the defendant has succeeded 
in showing affirmatively that the lands in 
suit are the mal lands of the zemdndari 
and of the defendants’ Patni. 

The contentions of the appellants then- 
are (1) that the District Judge has 
wholly `misconceived the probative effect 
or value of the registers and maps to which he 
refers, and (2) that he has wholly overlooked 
the presumption arising from long and un- 
interrupted possession. 

We may consider the several registers 
one by one. 

. For translations „of extracts from Part 

11 of the Parganah Register I have 
been referred by the parties to pages 
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25 to 28 of the paper book in Second 
Appeals Nos. 1717 and -1719—21 of 1909. 

No doubt the intention of Regulation 
VIII of 1800 (vide Section 2) was that the 
Perganah Register should be exhaustive 
in both its parts (Malguzari and Lakheraj). 
But the preamble and also sections 18 
and 19 of the Regulation show 
plainly that the provisions of Regulation 
XIX of 1793, and of the corresponding 
Regulation XXXVII of 1793, applicable 
to Badshahi grants had not been duly 
observed, and that, the preparation of the 
Periodical Registers therein prescribed was 
in arrears. There is no reason to suppose 
that the work of preparing the Perganah 
Register which was to supersede the 
Periodical Register was more punctiliously 
carried out, and that the Perganah Registers 
were in fast incomplete -is recognised in 
the Land Registration Act of 1876, see, 
for instance, the preamble-and section 20. 
Moreover, the 4th clause of section 3 of 
Regulation VIII of 1800 provides that 
the entries in the Register or Registers 
prepared under sections 29 and 30 of 
Regulation XIX of 1793 or the essential 
portions of such entries should be repeated 
in the Perganah Register. The Register 
itself shows that this was not done, and 
the only entries in the Lakheraj part 
appear to be entries of land released as 
valid Lakheraj as the result of resump- 
tion proceedings taken at the instance of 
Government in or about the years 1840— 
1543; of the omission of other “Taidads”, 
for instance, the Taidad relied on in the 
present proceedings, we have no explanation 
and there is no suggestion in the 
evidence that any proceedings to hava 
these Taidads declared invalid or for the 
resumption of the lands comprised therein 
were at any time taken either by Govern- 
ment, the Zemindar, or the Patnidar, 

It follows that the Lakheraj portion of 
the Perganah Register was never duly 
prepared, and that the omission from it 
of the lands or tenures now in question is 
of no evidentiary value. 

The next Register is the so-called 
Kanongo Register, apparently of the year 
1825/1232, and for a translation of this 
Register I have been referred to the same 
paper-book, pages 4 to 18. By Regu 
lation V of 1816, applicable to the 
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District of Cuttack, and'some portion of the 
District of Hidjli, Kanongoes were to be 
appointed in every Perganah and by the 
2nd elause of section 7, the Kanongoes 
were required “to keep an account of all 
lands held under rent free tenures, and to 
rep rt to the Collector all escheats of such 
lands to Government.” 

By Regulation I of 1819 the provisions of 
Regulation V of 1816 were extended to the 
Province of Bengal in general, and it would 
seem that under this Regulation a Kanongo 


- was appointed for Perganah Taraf Santi- 


pur or for the whole district of Nadia, 
but as to the manner in whish he per- 
formed the duties laid upon him by the 
2nd clause of section 7 of Regulation V we 
have no information. 16 is by no. means 
clear that the word “account” implies a 
register or that the section requires the 
Kanongo to prepare and maintain a 
complete register of rent-free tenures. 
The appointment was intended primarily 
to facilitate the collection of the publio 
revenne and in the case of lands held 
rent or revenue free nob exceeding 100 
bighas in area (vide Regulation XiX of 
1793, section 6) the revenue could be bene- 
fited only when from failure of heira or 
otherwise the tenures escheated or were 
forfeited to Government. It was sufficient 
then that the Kanongo should report any 
such oceurrence. To enable him to do 
this, copies of the register kept at Head- 
quarters would be more appropriate than 
an independent register. Moreover, the 
column in the Kanongo’s “acsount” or 
register héaded “name of Lakherajdar as 
entered in the Sherista of the Zemindar”, 
though this column appears to be blank, 
possibly suggests that he took notice only 
of such tenures as the Zemindar had 
chosen or heen induced formally to recog- 
nise. It is in apy case quite clear that 
from his “register” or “account” he omit- 
ted the great bulk of the grants registered in 
the Periodical or Taidad Register, and in the 
absence of any evidence of resumption 
proceedings, whether from records or from 
the Intermediate Registers prepared, if 
they were prepared, under Regulation XIX 
of 1793, section 33, or Regulation VLIL 
of i800, section 5, these omissions remain 
unexplained. In this state of things it 
appears clear that the omission of the 
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lands or tenures in question from the 
Kanongo’s account is also of no value to the 
defendant. ; 


We have next the registers of revenue- 
free lands maintained under Bengal Act 
VIL of £76, and with regard to these 
registers it is soffisient to say that the 
District Judge has wholly misapprehended 
the provisions of sections 10, 33 and 89 
of the said Act. It is not suggested 
that the grants- or tenures in question have 
ever been upto now the subject of judicial 
proceedings ‘or of ‘any report to the Board 
of Revenue-or declared valid by competent 
authority. Obviously, therefore, they could 
not find a placein the register of revenue- 
free lands and their omission, therefore, is 
of no significange. 

We then come tothe Thak map of 1852 
and the statements endorsed thereon. J 

In this connection I have been referred 
.to the “Thakbus and Khasreh Rules”, issued 
by ‘the Board of Revenue to Commissioners 
with their Miscellaneous No. 829 of 8th 
October 1350 and reproduced in Appendix 
X to James Henry Young’s Revenue Hand- 
book published in thé year 1855 and also 
reproduced in part in Appendix B at page 
SL of Captain Hirst’s Notes on the “Old 
Revenue Surveys of Bengal.” The 10th 
Rule (vide Young’s Handbook) requires 
that in future the Thakbust is to embrage 
not merely the village boundaries but also 
the demarcation of the boundaries of eaoh 
independent Maha! in the village. Rale 11 
then provides that/the independent Mahals 
entitled to distinct entry on the Thakbust 
map are inter alia “4th, confirmed Lakheraj 
tenures, 1.8, tenures confirmed on trial and 


tenures not subjested ta trial, the title 
being considered good” and — 6th, Blocks 
of land relinquished under the orders 


‘not to assess holdings under 50 bighas,” 

it may be here observed that except in 
Appeal No. 622, the Taidads or grants relied 
on comprise each an area. not exceeding 
100 bighas, and that in each case the area 
within Malipota- (or Pomulia) is less than 
50 bighas. Under the Regulations (vide seo- 
tions 6,7, 10 and 11 of Regulation XIX 
of 1793 and sections 3 and 30 of Regu- 
lation {I of 1819), the right to resume and 
racover the revenus assessed on grants not 
exceeding 100 bighas was with the Zamindar 
(or Puatnidar) and not with- Government, 


A 
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Moreover, the orders of Government, dated 
26th January and 28th April 1741 (vide 
Young’s Handbook, page 67), directing 
the discontinuance of resumption proceed- 
ings in the case of grants of less than 50 
bighas, extended also to grants exceeding 


in the aggregate 50 brghas, but made ap of 


parcels of land eaoh of which was less than 
50 bigtas. E p” 

It was nevér intended that the Thak- 
bust authorities should -enter into questions 
between Zamindars and tenants, and Govern- 
ment.could not impose upon Zamindars its 
opinion as to title or its orders as to grants 
of small areas. 

It is then important .to observe kow 
rule 11 of the Thakbust Rales was under- 
stood and acted upon by the Thakbuat 
Officers. From the.Thik statement we 
find that a number of questions were put 
to the agents of the Zemindars and Patni- 
dara, and of these the 2nd runs thus:-—- 
‘To which Perganah does the above-men- 
tioned village appertain......... Besides these 
(a) are there within these boundaries (i.e. 

—the village boundaries) any Bajyapti (i.e. 
resumed) lands either char or Lakheraj 
which have not been included in (nny) 
Tonzi up to this date, or “b: are there 
any lands of the above description (ág. 
char or Lakheraj) which have been released 
from the claim of Government for rent 
(revenue) or’ (e) is there any Lakheraj land 
in the villaze which hss been exempted 
from the payment of Government revenue 
and the time of resumption and settlement 
because it is less than 50 brghas, if there 
be any what is the number of the suit, 
and ‘date and year of the decree; (d) be- 
sides these within these bundar es, are 
there any Lakheraj lands...... covered by a 
sanad and measaring more than 100 bighas 
against which no claim by Government has 
been preferred up to this date......”. 

Of this question or series of questions 
the portion which I have marked (a? refera 
to the 3rd class of rule 11, ze. resumed 
tenures; the 2nd marked (b), to the tenures 
confirmed on trial in the 4th class; the 
3rd marked (c) to the 6th class, ze, blocks 
of land relinquished nnder the orders not 
to assess holdings under 50 bighas and the 
Ath marked (d), apparently to the tenures 
in the 4th-claes “not subjected to trial, the 
title being considered good,” 
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It will be observed that in eaoh caso the 
question refers to Government demands and 
to lands which had been or (in the case 


‘of the 4th) might appropriately have been 


the subject of litigation with Government. 
Moreover, where area is considered, the 
question is as to the area within the vil- 
lage. Ir the result in the map of Malipota, 
a plot of land measuring 8 bighas, 8 cottahs 
released in Suit No, 447 by the order of the 
special (2.6,, resumption) Deputy Collector; 
dated 24th December 1840, was measured 
as Lakheraj and delineated in Chak No. 1, 
as to the reset the Zemindar’s or 
Patnidar’s amla said, as they might be əx- 
pected to say, thaf there was no other 
Lakberaj in the village. No reference was 
made to the Taidad Register, though there 
is no suggestion in the evidence that lands 
comprised in the Taidads had been at any 
-timo resumed, and the representatives of the 
original grantees were not treated as con- 
sernèd or called upon to sign the Thak- 
bast (ade rule 24) or state their objec. 
tions. In other words, any lands held as 
Lakheraj or rent-free which the Zemindar 
might possibly sesk to resume, even those 
shown in the Kanungo’s “account”, were in- 
claded within the limits of the estate. 

It follows that in the determination of 
the questions arising in these present pro- 
ceedings the omission from the Thakb~at 
maps of any indication of Lukheraj lands 
(other than lands which had been the 
subjact of litigation) is also of no evidentiary 
“value. 

It follows that the District Judge’s 
finding that the defendant has suaceeded 
in proving affirmatively that the lands in 
question are the mal lands of his Patni ig 
based on no evidence, g 

The defendant is then left with the 

presumption arising in his favour from 
section 103 B ‘3) of the Bengal Tenancy 
Act and the fact that the lands are within 
the ambit of his Patni and of the superior 
estate. - 
1 The 2ad question that arises in these 
appeals then- is whether the plaintiffs have 
succeeded in rebutting the. presumption 
created by ~section 103B of the Bengal 
Tenancy Aot. 

The learned District Judge has found 
that the plaintiffs have failed to show that 
the lands in question are somprised within . 


~ @ 
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the several‘ grants or Taidads on which the 
plaintiffs rely. He has also found that 
they have also failed to trace their descent 
or succession-in-interest from the orignal 
donees, But being apparently under the 
impression that a: Lakheraj title could be 
established only by production and proof 
of a grant or title-deed, he has omitted to 
consider or discuss the evidence of possession 
and come to any finding as to the duration 
in each case of the possession of the 
plaintiffs free from payment of rent. To 
avoid the necessity of a remand, with the 
assent of the parties, [, therefore, desided to 
proseed under section 103 of the Code of 
Civil Procedure, and to determine in this 
Court the necessary issue of fact. For this 
purpose the whole evidence as to pos- 
session in each case has been placed be- 
fore me.. 

In Appeal No. 620 two witnesses, one a 
man of 53 and one a man of 82, were éxamin- 
ed, though in a very cursory manner, for the 
plaintiffs. From their evidence. it appears 


‘that the plaintiff and her father before her 


have beenin possession at least from 1891, 
when: the plot was purchased in the name 
of one Pramanis as the Brahmattar pro. 
perty of certain Mukherjees. Moreover the 
witnesses prove that the homestead plot in 
question ig known as “Lakbi Kanta’s home- 
stead” and the Taidad (7248) shows the 
2 bighas in Malipota as “Bastu” and one 
Lakhi Kanta Banerjee as the person in 
possession at the time (1790-92) when the 
grant was registered (1795 96). 

In Appeal No. 621 the only oral evi- 
dence is that of a, youngman of 24.° Two 
kabultyats produced refer to a different 
and not adjoining village named Fulia. In 
the deed of sale exhibited, the year 1227 
in words and figures has been obviously 


` altered from 1225, yet the stamped paper 


- the- -possession -by 


on which the document is written was sold 
in 1820 (==1227). Moreover, the” first 3 
lines are in one ink; the remainder in a 


‘different ink; the original 1225 is in the 
“ ” 56 . 
seven” and 7” in 


first ink; the altered 
the latter ink. Clearly this document is a 
forgery. - 

In Appeal No. 622 we have 3 witnesses, 
namely, Dinanath Mukherjee aged 52, Moti 
Lal Roy aged 75, and Panchu Chamar, a 
man of 30. All these witnesses speak of 
the plaintiff and his 
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ancestors of this Lakheraj homestead for 
the period to which the memory of cach 
witness extends, in the case of Moti Lal 
Roy, 50 years. Moreover, the lst two wit- 
nesses prove the descent of the plaintiff 
from Bhabasankar, one of the persons named 
in the Taidad (5932) as in possession when 
the grant was registered. In this case 
therefore the observation of the District 
Judge that “there is a total, absence of. 
evidence to establish the complete chain 
from the donees to the present holdera”’ 
is wholly erroneous. 

In Appeal No. 722 Dinanath Mukherjee, 52 
years of age, and one of the plaintiffs 
Gobinda hal Mukherjee, a man-of 41, have 
been examined. The plaintiff produces a 
sale-certificate (Exhibit I), by whioh in y 
1835 his grandfather Badan Chandra pur- 
chased in execution of a decree against 
one Ram Prasad Bhattacharjee (the original 
grantee in Taidad 2247 being Ram Kanai 
-Tarkabagia, i.e., Bhattacharjee). He next 
produces a sub-lease of the year 1279/1872 
(Exhibit 2), identifies the’ garden or orchard 
now in question with the .Lakheraj garden 
referred to in the sale-certificate and in 
‘the sub-lease, and says that it has been in 
the hands of his family from the year 1835 
to the. present day. In these statements 
he is corroborated by the witness Dinanath 
Mokherjee who speaks of a period of 40 


years 
In none of the appeals has the defendant 


- adduced any oral evidence. 


On the evidence thus reviewed, I find that 
the plaintiffs have succeeded in proving 
possession free from payment of rent, in 
Appeal No, 722 from the year 1835, in Appeal 
No. 622 for a period of 50 years before snit, 
and in Appeal No. 620 from the year 1691, 
In Appeal No. 621 no evidence of possession _ 
for any definite period has been given, and 
in this appeal, therefore, it cannot be said 
that the presumption arising under section 
103B of-the Bengal Tenancy Act has been 
rebutted. - In the other appeals the proved 
possession free from payment of rent is in 
my opinion sufficient to rebut the presump- 
tion arising from the second portion of the 
entry in the Record of Rights to the effect 

“that the lands are liable to be assessed to 
rent, < 

_ It is then for the defendant to give 
evidence that the lauds in question were 
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at one time mal, As pointed out in the 
case of Hurryhur Mookhopadhya v. ‘“Sadub 
Ohunder Baboo (1); ha may do this by 
proving by documentary or other evidence 
that the lands in question formed part of 
the mal assets of the estate at the Decennial 
Settlement or at the time when the estate 


was permanently settled (in this case 1800) | 


or by proving payment of rent at some 
time since that date. By the production 
of registers and Thak maps discussed in 
the first part of the judgment, he has 
attempted to prove that the lands in ques- 
tion were in 1799-1800 part of the mal 
assets of the- estate. In this attempt, in 
my opinion, he has failed. He has made 
no attempt to prove payment of rent at 
any time. It is said that he could make 
no such attempt because he isan auction- 
purchaser. But he has examined no one 
to explain his difficulties, if any, or even 
to tell us who the defaulting Patnidars 
or their predecessors-in-interest were. From 
the written statements in’ fact it would 
seem that the defendant accepted the posi- 
tion that owing to the laches of the pre- 
vious Patnidars rents in respect of the lands 
in suit had never been realised. In any 
case from the positive evidence that the © 
lands in question are and have been held 
free from payment of rent, and -the failure 
on the ‘part of the defendant to make any 
attempt to prove payment of rent at any 
time, we may safely conclude that in res- 
pect of the lands in question in the 3 appeals 
with which I am now dealing no rent 
has ever been paid either to Zamindar or 
Patnidar. ; - 

I, therefore, hold that the lands in suit in 
Appeals Nos. 620, 622 and 722 are Lakheraj 
and no part of the mal assets of the Zemindar 
or of the defendant’s Patni. 


I have lastly to notice an objection taken ` 


by ‘the respondent in Appeal. No. 722. It 
appears that the appeal was filed within 
time on the 10th July 1911. On the Ist 
March 1912. the offiser of the Court re- 


ported that the Court-fee paid was in.. 


sufficient, and thereupon, for payment of 
the deficit, on the 18th day of March 2 
days’ time was allowed. The deficit was 
in fact not paid till the 16th, that is one day 


(1) 14 M. I. A. 152;8 B. L. R. 566; 20 W.O. 459; 
3 Suth. P C, J, 484,2 Sar. P; 0, J. 713; 20 E. R. 748, 
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too late. It is, therefore, contended that 
the appeal is barred by limitation, but it 
is ppen to the Court to enlarge the period 
and accordingly granting the necessary ex- 
tension, I accept the payment of the 16th 
March 1912 as within time. 

In the result Appeal No. 621 is dis- 
missed with costs. In Appeals Nos. 620, 
622 and 722 the plaintiffs will have in 
each case a declaration that the lands 
in suit are rent-free Brahmattar and that 
the entry to the contrary in the Record of 
Rights is incorrect. These appeals are ace 
cordingly decreed with costs, 
~Babus Mahendra Nath Roy and Amarendra 
Nath Bose, for the Appellants. 
“Babu Rupendra Kumar Mitter, 
Respondents. : 

JUDGMENT.—We see no reason to differ 
from Mr. Justice Teunon in the view that 
he has taken of the rights of the parties in 
these cases. The appeals are, therefere, dis- 
missed with costs. 


for the 


Appeals dismissed, 


PATNA HIGH COURT. 
AppraL FROM ORIGINAL DRrOrER No, 38 
or 1916, 
July 9, 1918. 
Present:—Mr, Justice Roe and Mr. Justice 
i . Coutts. 
Rani KESHOBATI KUMARI— 
DEFENDANT No. 1—APPELLANT 
versus 
* Kumar SATYA NARAYAN SINHA— 
PLAINTIFE AND GAJADHAR SINGH anp 
ANOTHER— DEFENDANTS Nos, 2 AND 3 
— RESPONDENTS. 

Hindu Law--Adoption by widow—Agreement 
between adoptive mother and natural parents of adopt- 
ed child, whether binding on minor—Minor, benefit of. 

A minor can only act through a guardian, and 
contracts entered into by a guardian on behalf of the 
minor are binding on the minor, provided they havo 
been properly entered into and are for his benefit. 
[p. 68, col. 2.] 

Where a Hindu widow adopts a minor son to her 
deceased husband and an agreement ig entered into 
between her and the parents of the adopted child 
acting on the latter’s behalf, whereby a life-interest 
in the estate of her deceased husband is reserved to 
the widow, the agreement is binding on the minor, 
provided at the time it was entered into it was a 
fair and reasonable agreement which to any reason, 
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able man would have appeared for the benefit of the 
minor. [p. 59, col. tb] 


Appeal from a decision of the Svbordi- 
nate. Judge, Bhagalpur, dated’ the 6th 
Ostober 1915. 

Messrs. Pugh, S. N, Sahay, Naresh Chandra 
Sinha, Dwarkanath Ohackerbatty and Rajendra 
Prasad, for the Appellants. 

Messrs. Hasan Imam, S. P. Sen, Sarat 
Chandra Mukherjee, Surendra Mohan Das, Satish 
Chandra Rat, Haribhushan Mukherji and L. K, 
Jha, for the Respondents, , 

. JUDGMENT. 

Courts, -J.—This was a suit brought by 

the guardian of o minor Kumar Satya 
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Narain Singh for a ‘declaration that he ia 
the adopted son of Udit Narain Singh, 
called by courtesy Raja, the Jast male 
holder of a large estate about 600. square 
miles in ares known as the Handwa 
Estate, and for. immediate possession of 
the property. The suit was brought against 
the Raja’s widow Rani Keshobati Kumari, 
who claims a Hfe- interest in the property 
and who has been in possession since the 
Raja’s death. 


This extract from the genealogy of.the 
family is necessary to show the relation: 
ship of the parties: — 


~ Tyan SINGH alias Kesar SINGH, 
l 


` 


Raja Porandar Singh, 


Girdhari Singh 
idied childless 
in father's lifetime), 


| 
~ Raja Jhaban Singh, 





X 
Moti Singh, 


` 


Raja Madho Singh,- 


Raja Udit Narain Singh. 
Died on 10th April 1896 


Mayang his widow the defendant 
i Keshobati.. 





Gobind Singh. anaa Dk 


Ram Charan Singh, 


Gajadhar, defendant. 


poe ae S 
Hari Prasad Singh 
(Plaintiff). 


The material facts of the case 
shortly as follows: 

Raja Udit Narain Singh executed a Will 
on the 7th April 1896 and died three 
days later. Shortly after bis death Ram 
Charan Singh, father of the defendant 
No. 2 and head of what is known as the 
Barkope branch of the family, claimed the 


succession and cn the 23rd April 1897 


are. 


| 
Guru Charan Singh, 


he filed a suit in which he attacked the | 


Will of the Raja as not genuine and 
claimed the -property as the eldest male 
member of the family, asserting that as 
the family was governed by the Mithila 
Law, the Rani had no right to snoceed. 
About a year after the snit bad been 
instituted, a compromise was arranged be- 








Mahaprasad Singh, (alive). 


J 
Biswa Nath Singh, 


s , 


tween the parties, Under the Will of the 
Raja his widow had been given the power 
of adoption and also a certain interest in 
the property had been reserved to her, 
Jt sill be necessary to discuss later what 
this interest was, but in order to effect 
the compromise it was arranged that the 
widow should adopt the plaintiff, the 
grandson of Ram Charan’s younger brother 
Guru Charan who was then dead; ana it 
was further arranged that the Rani was 
to retain a life-interest in the property. 


The contest in regard to the genuineness. 


of the Will was dropped and the Rani 
took out Probate. e 

On the 8th March 1898 the plaintiff 
was actually adopted and the two deeds were 


"Rani. 


- ment 
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drawn up embodying the agreement. To one 
of these deeds Ram Charan Singh, ‘the Rani, 
the plaintiffs father Hari Prasad, Maha 
” Prasad, the only surviving. brother of Ram 
Charap, and Biswa Nath Singh, the brother 
of Hari Prasad were parties. The parties 
to the other deed were the plaintiff's 
father and mother, Ram Charan and the 
In December 1900 the settlement 
proceedings, which had been going on for 
some time in the Handwa Estate, were 
completed, and, after consideration of the 
Will and the agreement which had been 
entered into,. Mr. McPherson, the Settle- 
Officer, recorded the Rani as pro- 
prietor. Meanwhile the management | of 
the estate - was unsatisfactory, several 
managers and Receivers were appointed and 
dismissed by the Rani, and finally in 1909 
“the Court of Wards took charge. They 
were only in charge for a short time, how- 
ever, and in 1910 the estate was released. 
After this there were disputes between the 
Rani and the plaintiff and an attempt 
was made-to settle these by giving the_ 
management to the plaintiff. This arrange- 
ment, however, was not a success; the 
disputes went on and this suit was 
eventually brought in 1912 on behalf of 
the plaintiff, who was then a minor, by his 
guardian, . 

In the plait he alleged that by his 
adoption he had become vested with all 
the rights of a son born of Raja Udit 
Narain Singh, that he was entitled to 
immediate possession and was not bound 
by the agreement of the Sth Marah 1898, 
He also alleged that the tenure was a 
Ghatwali tenure and that he aa the 
adoptéd son took the’ property in his own 


right. There was an allegation that even 
if the Rani had a life-interest in the 
estate, she was liable to be removed for 


waste and mismanagement. The suit was 
sontested by the Rani, who pleaded that 
she had been recorded as proprietor in the 
Record of kigbts; that the suit was not 
maintainable; that under the terms of 
“the Will she had a life-interest, and that 
even apart from the Will under the agree- 
ment of the 8th- March 1898 she was 
entitled to a life-interest. She also con- 
tended that the plaintiff had no right as 
an adopted son, as the adoption .was not 
. valid, In regard to the claim as Ghatwal 


INDIAN OASES, 


a 


57 


she contended that if tbe tenure were a 


, Ghatwali tenure, the property had been vested 


in her as a Ghatwal on the death of her bhus- 
band and that having become possessed of the 
property in that right she could not be 
ousted by the plaintiff. The ‘snit went to 
tris] on the following issues :-—~ 

1. Does the~ plaint disclose any cause 
of sstionand is the snit maintainable P 

2. Is the suit barred under the special 
law of limitation provided in Regulation III 
of 1872? 

3. Is itopen tothe defendant No 1 to 
piead that she adopted the plaintiff without 
power from her husband and is she estopped 
by her acts and conduct from denying that 
the plaintiff is the duly adopted son of Raja 
Udit Narain Singh P 

4 lf thedefendant No. 1 benot estopped 
as above, is the plaintiff’s adoption by her 
invalid on the ground of want of authority 
from her husband ? 

5. Was Udit Narain Singh competent to 
dispose of or to give any valid direstions to 
the future management of the Ghatwali pro- 
perties, mentioned as properties Nos. 1, 2 
and 3 of the Sshedule A annexed to the 
plaint, by his Will? 4 

6. What are the respective rights of the 
plaintiff and the defendant No. 1 in the pro- 
perty in suit upon a true construction of the 
Will of Udit Narain Singh, dated the 7th 
April 1896 ? 

7. Whether the plaintiff's succession to 
the aforesaid Ghatwali properties immedi- 
ately on his adoption could be defeated by 
an agreement between his natural father and 
mother aud defendant No. iP 

8. Are the agreements dated the 8th 
March 1895 binding on the plaintiff, in so far 
as they purport to curtail his rights in any 
of the properties in suit? 

9. Was the defendant No.1 divested of 
all right to possession of the estate of her 
deceased husband either asa Hindu widow 
oras a legatee under her-hasband’s Will im. 
mediately upon the adoption of the plaintiff 
by the said defendant No. 1, Rani Keshobati 
Kumari? x 

10. What are the properties, moveable 
and immoveable, belonging tọ the estate left 
by thesaid Udit Narain Singh, inolading sub- 
sequent acquisitions P 

lı. Is the defendant No. 1 wasting and 
mismanaging the said estate; if so, whether 
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sugh wasting and mismanaging are sufficient 


in daw to render her liable to removal from . 


its management even if the plaintiff’s right be 
subject to her life-interest in it? 

- 22. Is the defendant No. 1 liable to render 
acoounts to the plaintiff of her management of 
the said estate from-the 8th March 1898? 
What sum of money, if any, is due by the 


“ defendant No. 1, or any of the defendants 


upon the taking of such accounts F 

13. Is the plaintiff entitled to a decree for 
possession of the said estate by ousting the 
defendant No. 1 ?° 

14. Is the plaintiff entitled to the appoint- 
ment of a Receiver or to a permanent injuns- 
tion as prayed for by him P 

15. To what relief or reliefs, if any, is the 
plaintiff entitled ? 

The learned Subordinate Judge has found 


all the issues in favour of the plaintiff and has” 


decreed the suit. The Rani has appealed. 

The first point argued before us is that 
under the agreement of the 8th March 1898 
the Rani was givena life-interestin the property 
and that the plaintiff is not entitled to resile 
from that agreement. The portions of the 
agreement which relate to the matter of life- 
interest are as follows :— 

“And whereas the said Srimati Rani 
Keshobati Koeri has applied to the parties 
hereto of the first party to give her their 


‘said son Babu Dwarka Nath Singh to be 


adopted by her in the datiaka form as 
a son unto the said Raja Udit Narain 
Singh and herself, but on gondition that 
she the said Srimati Rani Keshobati Koeri 
shall remain in the possession of the 
whole of the said property, moveable and 
immoveable, with all their appurtenances 
of which the said Raja Udit Narain Singh 
died possessed as aforesaid and enjoy the 
rents, issues and profits thereof during the 
term of her natural life in accordance with 
the true meaning of the said Will, where- 
by as the said parties hereto of the first 
and second parts believe and admit the 
said Raja Udit Narain Singh intended to 
give her such life-estate, but -whether he 
so intended or not the ‘ssid Srimati Rani 
Keshobati Koeri shall in any case be 
entitled to remain in possession and to 
enjoy the rents, issues and profts of the 
said immoveable property during the term 
cof-her natural life.........8he shall remain in 
possession and enjoyment thereof during 
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the term of her natural life in such manner 
and exercise such powers over the same 
as the Benares Sshool of the Hindu Law 
entitled a Hindu widow in the possession 
of her husband’s moveatle property to do.. 
That during the lifetime of the said 
Srimati Rani Keshobati Koeri the said 
Babu Dwarka Nath Singh shall not, nor 
shall his male issue, have any sort of 
title or interest in the estate of the ssid 
Raja Udit Narain Singh, excepta vested 
interest in the remainder subject to a lifes 
es'ate therein’ of the said Srimati Rani 
Keshobati Koeri.” 

I may'note hera that the name of the 
plaintiff before adoption was Dwarka Nath 
Singh. By this agreement “then the Rani 
was given a life-interest-~in the pro- 
perty. The question is whether the agree- 
ment is binding on “the plaintiff. It was 
entered into. on behalf of the plaintiff, 
who was then an infant, by his father as 
his guardian. A minor can only act through 
a guardian, and contracts entered into by 
a guardian are binding on a minor, provided 
they have been properly entered into and 
are for his benefit. Now it has been 
frankly admitted by Mr, Hasan Imam 
that at the time the agreement was entered 
into the arrangement must have ‘appeared 
to the futher a most‘attractive one, and 
that in entering into the agreement he 
honestly thought that he was doing the 
best possible for his son, and it cannot be 
doubted that any reasonable man  wonld 
have thougbt the same, because from 
being a co-sharer in a minor branch of 
the family the boy became entitled to this 
very large estate. It is contended, however, 
that the arrangement has not in fact turned 
out to be as advantageous for the minor 
as it at first sight must have appeared. Mr. 
Hasan Imam says ‘that there is in the 
agreement no proper arrangement for 
maintenance allowance for the minor and 
that if be had remained ir his own family, 
he could have demanded a partition and 
would have had an income of about 
Rs. 5,000 a year. It is exceedingly problem- 
atical whether the plaintiff would have 
got Rs. 5,000 a year because even assum- 
ing that the income from the Barkope 
estate was'as much as it is said to have 
been, there was, as the evidence shows, 
an encumbrance of 33 lacs upon’ the pro- 
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perty. As it is, the plaintiff is ontitled 
by the agreement to an eatate worth over 
`B laos a year subject to ‘the life interest 
of the Rani. Moreover in the agreement 
it is provided that “the said Dwarka 
Nath Singh shall henceforth live with and 
ander the guardianship of the said Srimati 
Rani Keshobati Koeri as his mother and 
be supported, maintained, educated and 
trained in every way befitting his position 
as the dattaka putra or adopted son of the 
said Raja Udit Narain Singh and of 
herself”, There is, therefore, no forse in 
the argument that no proper arrangement 
“was made for the -maintenance of the 
minor “and there is every reason to believe 
that even now the plaintiff isin a better 
position’ than he would haye bees if he 
had been in his own family,” This, how- 
ever, is not the question. The question is, 
whether at the time the agreement was 
entered into it was a fair and reasonable 
agreement which, to any reasonable man, 
"would have appeared for the benefit of 
the-minor, and that it was such an agree- 
ment is not only certain but is practically 
admitted. Nor was this agreement entered 
inta without legal advice, for it was sub- 
mitted to Mr. W.C. Bonnerjee in Caloutta. 
and ib is certainly binding on the plaintiff 
unless it is contrary to Hindu Law that 
such an arrangement should ba entered 
into or for some other reason. Now an 
adoption once made cannot be unmade, 
and the question of the binding force of 
such agreements has often been before the 
Courts in India. In Bombay such agree- 
ments have been held to be binding, 
Ravjt Vinay kran Jaggannath Shankar Sett vy. 
Lakshmibat (1) and Pirsab Kasimsab Itagi v. 
Gurappa Basappa Kadigi (2), which is the 
last case in Bombay on this point. ln the 
case reported as Bhaiya Rabidat Singh v. 
Indar Kunwar (8), however,. Lord Mac- 
naghten said: “It is dificult to understand 
how a declaration by Guman Singh or an 
agreement by him, if it was an agreement, 
could prejudice or affect the rights of his 
son which could only arise when his 


a 11 B. 881; 6 Ind. Deo. (N. s.) 260, 

2) 24 Ind. Cas. 716; 38 B. 227; 16 Bom. L. R. 111. 
(3) 16 O. 556; 16 I. A. 62; 13 Ind. Jur. 93; 5 Sar. 
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Ind. Dec. (N. s.) 367 (P. Q.) 


INDIAN OASES, 


59 


parental control and authority were determin- 
ed. ~The ceremonies of adoption are un- 
impeached, the deed of adoption is open 
to no objection, and the second deed ia, 
admittedly inoperative. No conditions, 
therefore, were attached to the adoption. 
Had it been otherwise, the analogy, such as 
is presented by the doctrines of the 
Court of Equity in this country relating 
to the execution of powers of appoint- 
ment, to which Mr, Afathoon appealed, 
would rather suggest that even in that 
case the adoption would have been valid 
and the condition void”. In that case, 
however, the agreement was previous to the 
adoption and was not embodied in the 
adoption deed or referred to at the time 
of the adoption, and the suit was not to 
enforces the agreement but to annul the 
adoption. This case was referred to in the 
Full Bench case reported as Visalakshé 
Ammal v. Sivaramien (4), where the whole 
matter was very fully disousred. In the 
judgment of Mr. Justice Benson he said: 
“Then the question in each case would be 
whether the agreement so made by the 
natural father should or shonld not be 
upheld, and this I take it would depend 
on whether the agreement in regard to 
the property was in itself a fair and 
reasonable one and one which, taken as 
part of the contract for the adoption, was 
for the minov’s benefit as being a condi- 
tion on which alone the adoption would 
be made”. Again he says : — But it would 
seem that a fair and reasonable disposition 
of the property is not essentially repugnant 
to- Hindu Law, or the purposes for 
which the adoption is allowed and is no- 
where forbidden by that law. Such dis- 
positions are commonly made and are up- 
held by the authority of the oaste and 
the consciousness of the people. In these 
circumstances I think that the Courts 
ought not to refuse to recognise them 
as binding on the minor, for whose bene- 
fit the adoption coupled with the agree- 
ment as to the disposition of the pro- 
perty was really made. It may be assum- 
ed that the natural father would not have 
agreed to the adopticn coupled with the 
disposition of the property, unless it was 
for the benefit of his son to do ‘so: nor 

(4) 27 M. 677; 14 M. L, J. 310 (F, BJ), 
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would the adoptive father have taken the 
gon. in adoption except on the condition 
agreed to. The adoption, of course, cannot 
‘be set aside and to set aside the condi- 
tion which was coupled with the adoption, 
while maintaining the-adoption, would require’ 
the justification of strong grounds of legal 
necessity or publio policy”. This, in spite 
of the doubt expressed by their Lordships 


of the Privy Counsil iu the case of Bhaiya — herself. 


Rabidat Singh v. Indar Kunwar (3) which 
is clearly distinguishable from the other 
eases referred to, would appear to be the 
correct vew of the law, dnd in this 
view the agreement in the present case is 
binding oa the plaintiff. It is contended, 
however, by Mr. Hasan Imam that the 
agreement, in go far as it gives a life- 
interest to the Rani, is in contravention of 
the terms of the Will and that this being 
so, is is not binding on the plaintiff. lt 
is necessary to consider the question in 
some detail, - The portion of the Will which 
- deals with the life-interest of the Rani is as 
follows:— - 


hayat Rant mausufa 
hakiat mokarrart istimrari wa kul mal 
mankula wa ghair mankula wa asasulbait 
wagairah ka intizam wa ikhtiyar kulli hasil 
rahega”, 


“Magar ta hin 


As 1 understand it the nearest transla- 
tion of this is as follows :— 


“Bat as long as the said Rani is alive 
she shall enjoy the management and she 
shall have absolute right in the moliki 
istimrart vight and in “all ‘moveable and 
immoveable properties and goods, ate.” 


= On the one hand it ia contended by 
Mr. “Dwarka Nath Chakrabarty that this 
is to be interpreted as giving a life-interest 
to the Rani. On the other hand it is 
argued by Mr. Hasan Imam that these 
words give nothing more thana perpetual 
power of management. My view of the 
meaning of the slause is that it gives the 
Rani a life-interest in the property, but I 
do not, propose to elaborate the point 
because’ in my opinion whether this be so 
or not, the plaintiff is bound by the terms 
of the agreement. 


‘In the Will there are two portions which 
are open to different constructions. Oue 
of these is this clause which I have quoted, 
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and the other is that portion in whish 
power is given to the Rani to ‘adopt a 


son, that is, a kartaputra according to her 
own decision and liking.’ I deal with this 
latter clause first. According fo the strict 


interpretation of the word kartaputra, 
the adoption which the Rani was allowed 
by the Will was au adoption in the 
kritrima form. This is an adoption to 


It istlear. however, from the rest 
of the Will that the intention of the Raja 
was not that the Rani should adopt to 
herself but that she should adopt to him, 
for in the preamble to the Will he says 
that his object in making it-is “to preserve 
the property and for preservation of the 
Raj Gaddi?, What he intended then was 
certainly not an adoption in the kritrima 
form but an adoption in the dattaka form, 
Handwa is sitnated-in the Sautal Parganas 
in a very backward part of the country, 
and we find from theevidence that neither 
the Raya nor his priests knew the difference 
between a kartapuira and a dattakoputra, 
thus in the agreement kartaputra was very 
properly interpreted as meaning dattakaputia, 
-This interpretation was given after oon- 
sultation with Counsel in Usleutta and the 
words of the agreament are: “And whereas 
the said Raja Udit Narain Singh lived under 
and was ‘governed -by the Benares School 
of the. Hindu Law‘ and the power of., 
adoption hereinbefore mentioned was, as the 
parties to these presents believe, intended by 
him to be carried out in the datiaka form, the ` 
word kartaputra used in the said Will 


- meaning in the propular acceptance of that 


term in that part of the country the 
dattakapuira’. On this onstruction the 
adoption was actually made in the dattaka 
form. 


Pa 


At the same time and by the same 
Counsel the meaning of the clause in the 
Will which gave ab interest to the Rani 
was considered and in the agreement we 
find the following words :— 


“Bot on condition that she the said 
Rani Keshobati Koeri shall remain in the 
possession of the whole of the said pro- 
perty moveable and immoveable with all 
the appurtenances of which the said Raja 
Udit Narain Singh died -possessed as 
aforesaid and enjoy the rents, issues and 
profits thereof during the term of her 
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natural life in accordance with the true 
meaning of the said Will, whereby aa the 
said parties hereto of the frat: and second 
parts believe and admit the said Raja Udit 
Narain Singh intended to give her such life- 
estate, but whether be so intended or not 
the said Srimati Rani Keshobati_ Koeri 
shall in any sase ba entitled to remain in 
possession and to “enjoy the rents, issues 
and profits of the said immoveable proper- 
ties during the term of her natural 
life.” 

It was on this construstion of the Will 
that thé agreement was made and the 
plaintiff adopted in the d-ttaka form, Mr. 
Hasan Imam contends that this construc- 
tidn is wrong. Even assuming that this 
is so and putting the case in its most 
fovourable light for the plaintiff, it has to be 
admitted that there was, at least at the 
time of the exesution of the agreement, a 
bona fide doubt as to the meaning of 
these clauses of the Will. The Will was 
construed by competent legal authority in 
Calcutta as giving a life-interest to the 
Rani, and this interpretation was accepted 
as a condition of the adoption and was 
incorporated in the agreement which 
was drawn up. It is not,in my opinion, 
now open to the plaintiff to contend that 
this contruction was wrong. . We have 
been told that parties cannot he allowed 
to read into a Will a wrong construction 
which happens to snit ‘themselves, and we 
are asked to interpret che Will without re- 
ference to the agreement. I agree that parties 
cannot be allowed to import into a solemn 
document, such as a Will, a construction 
which it cannot bear, but I am nót pre- 
pared to agree that the construction which 
was put on the Will was wrong, and in avy 
ease where there has been a doubt as to 
the proper construction and where the parties 
have endeavoured to the best of their 
ability to discover the proper construction 
and have. entered into an agreement of which 
‘this construstion is the very basis, it is 
not open to either of them afterwards to 
repudiate this construction and ask that 
the agreement be set aside. What the 
plaintiff in fact wishes to do in this case 
is to be allowed to approbate that part 
of the agreement whioh construes the Will 
in his favour and to reprobate that portion 
which construes-the Will as giving the Rani 
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a life-interest. He cannot be allowed to do 
this and he is, in my opinion, bound by 
the agreement. This being so, it is hardly 
necessary to consider the other pleas of 
the plaintiff. l need only remark tbat se 
far as the claim as Ghatwal is concerned, 
if this is a Ghatwali tenure and if 
Raja Udit Narain Singh was a Ghatwal, 
his interest as a° Ghatwal became vested 
in his widow when she took possession of 
the property and she is not competent to 
civest herself of this status. It is unnecessary 
to discuss the question of limitation, though 
on this ground also the plaintiff’s suit for 
possession must fail. 


The only question which remains to be 
considered ig the llth issue:—‘“Is the de- 
fendant No. 1 wasting and mismanaging’ 
the said estate? If sc, whether such wasting 
and mismanaging are sufficient in law to 
render her liable tô removal from its 
management, even if the plaintiff's right be 
subject to her life-interest in it’. This 
issue is loosely worded and it is not quite 
clear whether the Subordinate Judge means 
legal waste, nor is it very clear what his 
finding as to waste is. He finds that the 
Rani has given dar mokarrar: leases, has 
made rent-free Brahmottar grants and that 
she bas caused an area of 309 bighus of 
khas kamot-lands to be converted into 
raiyatt lands. He also finds that she has 
contracted debts. None of these come into 
the category of legal waste. As to the 
first two the leases and grants are not 
binding on the reversioner, as to the 
conversion of the kkas kamat lands into 
ra nothing to show 
that this is waste asrent will presumably 
be got from these Innds; and in so far as 
the debts are concerned they are all personal. 
The learned Subordinate Judge, however, has 
clearly shows that she has mismanaged the 
property, and this is in fact not denied. 
She is a pardanashin lady evidently in the 
hands of dishonest servants and if the 
estate is to be preserved, a Receiver must 
be appointed. To this extent only, there- 
fore, t would uphold the Subordinate Judge’s 
decree. In other respects the suit should 
be dismissed; each party should bear its 
own costs. ` 


Rot J.—I agree that the plaintiff is bound 
by the agreement which settled the dispute 
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between the Rani and the Barkope branch 
of the Handwa family. The position was 
that if the Will was valid, the Rani might 
- have adopted any Kshetari boy and barred 
fhe Barkope succession for ever. In the 
Santhal Parganas the praatice of the secular 
law is discouraged and the priests, in their 
cross examination in the case before us, 
betray universal and complete ignorance of 
the scriptural law. The result of this 
was a Will by which a son was to be 
adopted in a form which would defeat the 
testator’s own intention ` and an interest 
reserved to the adopting mother by a condi- 
tion, of which the exact interpretation gives 
rise toa difference of opinion between my 
learned brother and myself. It was clearly 
to the interest of the Handwa family as 
a whole that the Will should be ami- 
aably interpreted, In Volume XIV of 
Halsbury’s Laws of England, section 1223, 
are quoted many cases of good family 
ssttlements of disputes arising on the con- 
struction of ill-made Wills. The dispute in 
this case was one between the Lagwan 
and the Barkope branches of the Handwa 
family. The plaintiff was before his adop- 
tion and is still a member’of the Handwa 
family.. He cannot challenge the Handwa 
family settlement without showing that it 
was against his interest. Mr. Hasan Imam 
concedes that the terms of the settlement 
offered at the time most attractive pros- 
pests, Apart from any consideration of 
the Hinda Law of adoption, this concession 
- ends in my view the question of the posi- 
tion of the plaintiff. 

I also agree with the order proposed 
in regard to the appointment of a Receiver. 
We are bappily relieved of the task of 
entering in detail into the question of the 
plaintiff's right to the relief asked for 
. in paragaph 27 (g) of the plaint. Mr. 
Dwarka Nath Chackerbatty consents to the 
granting of this relief. I would, therefore, 
make a deores for the appointment of a 
Receiver for the preservationand management 
of the Handwa Estate and custody and 
control of the documents and moveable pro- 
perties of that Estate, I would also direct 
that the Receiver be appointed under the 
decree of this Court, not under the decrees 
of the Subordinate Judge, and that the 
Receiver be directly under the control of 
this Court. This Divisional Bench will 
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consider in Chambers the question who shall” 


be appointed as the Courts Receiver. 
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conclusion I would, direct that in view of: . 


the substantial causes of doubt as to the 
rights of the parties, the costs both of 
the Rani and of the Kumar be met from 
the estate in the hands of the Receiver, 


I would further order that notice be 
issued to the Courts of the Santhal Parganas 
and Bhagalpur that the Handwa Estate is 
in the hands of a Reseiver to be appointed. 
by this Court, and that no attachment of 
any asset of the estate be made without 
the sanction of this Court. 


Decree modified. , 


CALCUTTA HIGH COURT. 
Civitn Rute No, 219 or 1918, 
June 24, 1918, 
Present: —Mr. Justice .Teunon and Mr, 
Justice Newbould. 
CHARU CHANDRA BHATTACHARJEE 
— APPELLANT—PFTITIONER 
versus 
HEM CHANDRA MOOKERJEE anp 
- ANOTHER— REBAPONDENTS—OPPOSITA PARTY. 
Provincial Insolvency Act (TIE of 1907), s. 22—~ ' 


“Aggrieved,” meaning of--Application under section— 
Limitation, 

Where a Receiver in insolvency at the instance 
of a oreditor attaches and takes possession of a 
property as the property of the insolvent, a third 
person claiming to be the owner of the property 
becomes “aggrieved” within the meaning of section 22 
of the Provincial Insolvency Act; so that an applica- 
tion byhim under thatsection should be made within 
21 days from the date of the act of the Receiver 
in taking possession. [p. 63, col. 2.] 

Rule against the order of the District 
Judge of the 24-Pergannahs, in Appeal 
No. 16 of 1918, 


FACTS appear from the judgment. 

Babu Dhirendra Nath Mukerjee, for the 
Petitioner.—The only question involved is one 
of limitation, The lower Court held that un- 
der the proviso to section 22 of the Pro. 
vincial Insolvency Act the application ig 
barred by’ limitation, 
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‘#4 Under’ section 22 of, the Provincial Insol- 
*yénoy Act the aggrieved party can bring 


the ‘suit within, 21 days from the date of 


dhe -order of decision of the Court or Re-' 


siever.. Therefore the 21 days will be 
counted from the date of the report of the 
Receiver, and hence. I am within time. The 
question is whether 21 days will be counted 
from the date’ of the report or of the act of 
the Receiver, vz., the actual seizure of my 


< olient’s property, ‘the boats. 


The only Calcutta oase in point is 
Hanseswar Ghosh v. Rakhal Das Ghose (1). 
The definition of aggrieved.person is given 
in Lalji Sahay, Singh v. Abdul Gani (2), 
which has been followed in Hanseswar 
Ghosh v. Rakhal Das Ghose (1). 

[Tevxon, J.— Lalji Sahay Singh v. Abdul 
Gani (2) is not under section 22 of the 
Insolvency Act. | 

Time will be counted notfrom the act of 
the ‘Receiver buf from the decree or order 
of the Receiver, but here there is no order of 
the Receiver. 


Babus Karunamcy Eose and Bankim 
Chandra Muhherjee, for the Opposite 
Party.— Thakur Prasad vy. Funno Lal (3) 


is the case in point and is followed in 
Mcol Chand v. Murari Lal (4). The lower 
Court, relying upon the sase reported as 
Thakur Prasad v. Punno Lal (3), is right 
in holding that the application is barred 
by limitation. 

Babu Dhirendra Nath Mukherjee in reply. 

JUDGMENT.—The present Rule is one 
issued under the provisions of the proviso 
to section 46 (1) of the Provincial Insol- 
yency Act, 1907. It appears, and it bas 
been found, that at the instance of one of 
the creditors and after the taking of 
evidence on the 27th of November 1917 
the Receiver appointed in certain insolvency 
proceedings took possession of certain boats 
as the property of the inaolvent. It has 
further been found that the attachment 
and the taking of possession were to the 
knowledge of the petitioner, Thereafter on 
the 19th December the petitioner before us 


dies Cas, 683; 18 O. L. J. 359; 18 0. W. N. 
p Ta Cas. 765; 12 O. L, J. 468150, W.N. 


ath 20 Ind. Cas 678; 35 A. 410; 11 A. L. J, 603, 
(4) 21 Ind. Cas, 702; 36 A. 8; 11 A. L. J. 979. 


tbe date of the act of the Receiver 


made an application to the Court of the 
Subordinate Judge. having jurisdiction in 
the insolvency proceedings in question, and 
therein prayed that the Court should 
reverse the act or order of the Receiver 
and return the boats to himas being his 
preperty. The Subordinate Judge held that 
under the terms of the proviso to section 
22 the application was barred by limitation, 
On appeal the District Judge confirmed 
that order. 

The argument of the petitioner before 
us is that limitation should run not from 
in 
taking possession but from the date, namely, 
the 14th December, on which he reported 
his action.to the Court. On the facts found 
in this particular case we are unable to 
accede to that contention. ‘It is quite clear 
that the attachment by the Receiver and 
his taking of possession are acts by which, 
within the meaning of section 22 of the 
Provincial Insolvency Act, a third person 
claiming to be the owner was, if the real 
owner, aggrieved. He should, therefore, have 
made his application under section 22 with- 
in 21 days from that date, 

ln support of his contention before -us 
the petitioner refers us tu the case decided 
by this Court and reported as Hanseswar 
Ghosh v. Rakhal Das Ghose (1). But that 
decision may, we think, be distinguished, as 
it is quite clear that by the ast of the 
Receiver in the present case the applicant 
if the true, owner was deprived of the pos- 
session of his property. In support of the 
view we take we may further refer to the 
decision of the Allahabad High Court re- 
ported as Thakur Prasad v. Punno Lal (8) 
and a subsequent decision reported ag 
Mool Chand vy. Murari Lal (4), 

For these reasons we discharge this Rule 
with costs, one gold mohur, to be paid to the 
creditor who has appeared and one gold 
mohur to be paid to the Receiver, 

Rule discharged, 


64 pe 5! INDIAN OASES, 


EMPEROR Y., RAJENDRA BOY. 


OCALOUTTA HIGH COURT. | 
URI MINAL Reresence No. 46 or 1917, 
Janwary 9, 1918, 

Present : ~ Jaatioe Sir Charles Chitty, Kr. 5. 
and Mr. Justice Smither, 
EMPEROR —Pxosgcutor 

versus 
RAJENDRA ROY—Accusep. 

Criminal Procedure Code Act Y of 18981, ss. 234, 
235—Misjointer of charges Criminal mistppropriation 
Retrial Penal Code Act XLV of ix6) , s8 203, 210. 

Where to three charges of criminal misappropria- 
tion, alleged to have been committed by the accused 
within a year, was added another chargs of an 
offence under section ZiO of the Penal Code not 
committed within the sane your: 

Held, that thore was a misjoinder of charges, as 
the last offence charged did not form ono transaction 
with the other three offences, 

Criminal Reference made by the Additional 
Sessions Judge, Hooghly, dated the 18th 
Ostober 1917, 

Babus Manmatiinath Mukherjee, Narendra 
Kumar Bose and Jatindra Nath Sen, for the 
Accused, 

Mr. Orr, for the Crown. 


JUDGMENT.—This case comes before us 
ona reference by the Additional Sessions 
Jadge of Hooghly under section 307, Criminal 
Prosedure Code. On 23rd Jaly 1917 the 
accused Rajendra Roy was committed for 
trial in the Court of Session on three charges 
of criminal misappropriation onmmitted on 
different dates in the year 1915. In the 
Sessions Court on Ist Ostober 1917, an 
additional charge was added of an offence 
under section 210, Indian Penal Code, in 
respect of a sum which was oonnected 
with the frst of the threo charges 
of oriminal misappropriation. At tha 
trial the Jury disagreed, a majority of 
three being in favour of an acquittal, Dis- 
agreeing with that majority aud thinking’ 
their verdiat to be perverse, the Additional 
Sessions Judge has referred the matter to 
this Court. On reading the lettur of re- 
ference it appears to ua that there was in this 
case a misjoinder of charges. In that view, 
it is unnecessary to go into the merits of the 
oase, as the only fair course will ba to direct a 
retrial of the accused on charges properly 
framed and properly joined. The three 
oharges of criminal misappropiation related 
to three separate sums. The acssused was 
the manager appointed by the District Judga 
of Hooghly ofan idol, Brindaban Chandra 
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Thakur, of Guptipara; and was as such - 
manager entrutsed with the funds belonging’ 
to the idol. It is of portions of these ‘funds 
that the alleged misappropriations took place. 
The first item was one of Rs. 1,44:-9.3 
said to be costs of the High Court decree 
in Regular Appeal No. 290 of 1909, to-which 
the idol wasa party. Thesecond item was 
of asum of Rs. 135 said to have been impro- 
pe- ly retained by the accused on the 23rd 
July 1915. The third was one of Rs, 5-12 8 
also misappropriated by the acensed as 
such manager between Lith December 1915 
and 8th January 1916, These three sharges 
could, no doubt, have been properly tried 
together in one trial. The added charge 
was that the accused, on orabont iCth De. 
sember 1914, fraudulently obtained an order 
from the District Judge of Hooghly for a 
sum of Rs. 1,841-9 3, which sum was not 
due to him or which was larger than was 
due to him from the estate of the idol. 
The date of this offence, it will be seen, was 
not within the year within which the three 
alleged offences of criminal misappropria- 
tion fell. We are of opinion that the accused 
could not legally be tried on this fourth 
charge along with the three charges of criminal . 
misappropriation. Ib was not an ast forming 
one transaction with them. it had some 
relation to one of the three charges of crimi- 
nal misappropriation but not to the other 
two; and, in part, itreferred to matters not 
included in any of those three sharges, 
because it appears from the letter of re- 
ference thatthe accused was said to have com- 
mitted criminal misappropriation of a further 
sum of Rs. 200 out of the Rs. 1,841-9-3. 
This being so, we think that the case 
must go back to the Court of Session 
for a retrial of the accused. We need not 
here specify -exactly on what charges he 
should be tried. That will be for the prose- 
gution to consider and the Court to decide. 
We need only say that they must be charges 
which can be properly dealt with in one 
trial, The acoused will remain on the bail 
at present subsisting. 
Retrial ordered, 


` 
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PATNA HIGH COURT. 
Caminan Revi-ton No. 5. of 1918, 
March 1, 1918, 
Present:—Mr. Justice Roe and Justice Sir 
Ali Imam, Kr. 
Musammat KANIZ AMINA AND 9THERS—- 
PETITIONERS 
VETSUS 


EMPEROR— RERPONCENT, 

Criminal Procedure Code Act V of 188, ss. 144, 
146, scope of-—Proceedings under s, 145, when should be 
instituted r 

The provisions of section 145 of tho Criminal 
Procedure Code werd enacted with the specific 
intention of definitely settling a quarrel after a fair 
hearing of each side, and procecdings under section 
144 of the Code should not be substituted for 
proceedings under section 145 in order to evade the 
provisions of law which require an inqairy into the 
question of possession with reference to the evidence 
adduced by the parties. [p 6H, col. 1.] 

The use of section 144 of the Criminal Procedure 
Code is a suitable method of avoiding a breach of 
the peace only if itis clear, upon areacing of the 
Police reports, that the claim of the party creating 
the disturbance isnot a claim made in good faith. 
Where, however, the facts on the record clearly indi- 
cate that a proceeding under section 135 is neces- 
sary, tho Magistrate has no jurisdiction to take 
accion under section 144. p. 66, col. 2.] 


Criminal revision against an order cf the 
Sub Divisional Magistrate, Gaya, dated the 
13th January 1918, 

Mr. M. N. Huda, for the Petitioners. 


Mr, Sultan Ahmad (Government Advocate), 


for the Crown. , 

JUDGMENT.—We are asked in ihia case 
to set aside proceedings under section 144 
and to direct that the Deputy Ma-+istrate 
take proceedings under sestion 145° of 
the Criminal Procedure Code. The learned 


Government Advocate has put before -us ` 


the facts of the case and the case-law 
bearing thereon, 
Police received information that there was 
a likelihood of a breach of the peace 
with regard to possession of standing crops 
in two villages and also with regard to 
the Mokarrari rights over a sonsiderable 


area in those villages.- A head constable 


of Police made a report on the 19th 
December 1917 to his superior officer 
recommending that orders under sestion 


144 be issued upon both parties. 
this the Inspector reported that proceed- 
ings uoder section 144 alone were not 
sufficient in such a oase and that action 
under section 145 should be taken. In 


5 
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The facts are that the 
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the meantime one of the parties had ap- 
pearod before the Court and had reported 
to the Magistrate that the enquiry before 
the Police was going on and had urged 
that it was advisable that an officer superior 
to the head constable should be deputed 
to superintend the investigation and also 
that suitable action should be taken to 
prevent a breach of the peace. Upon 
these reports the learned Magistrate passed 
orders, purporting to be under section 144, 
ex parte against both parties, at the same 
time intimating that be would consider on 
the date fixed whether proceedings under 
section 145 should be taken. The queation 
whether proceedings under section 145 
should be taken was not further considered. 
On the date fixed the parties appeared 
and filed written statements and a mass 
of documents. Upon a consideration of the 
written statements and one dosnument on 
each side out of the mass filed, the learn- 
ed Magistrate made absolute the order 
under section 144 against one party and 
cancelled the order as against the other 
There is authority in the case of 
Parkar Mahton vy, Ram Khelwan (1) for 
the proposition that the Magistrate had 
no jurisdiction to act under section 144 
where the facts on the record clearly 
indicated that procedure under section 145 
was necessary. It was held that the words 
of the latter section left no other course 
open to the Magistrate than to take pro- 
ceedings under section 145, when he had 
information that a dispute exiated regard- 
ing land within his jurisdiction likely to 
rewlt in a breach of the peace. The 
whole case law bearing on the distinction 
between proceedings under section 107 
and section 145 was clearly set forth in 
the order of reference to a Fall Bench 
made by Oaspersz, J.. and Ryves, J. in 
the case of Emperor v, Abbas (2). 
The Fall Bench -.were not ‘prepared 
to lay down any hard and fast rule 
on the subject, All that was said 
was that there was no cor flict between 
section 107 and section 145 of the Crimi. 
nal Procedure Code, but that the question 
whether after proceedings under section 


‘107 had been taken it would be proper 


(1) 11 0. W. N. 271; 6 Cr. L. J. 78. 
(2) 12 Ind. Cas 833 39 C 150; 16 C, W.N. 83; 14 
O. L, J. 429; 12 Cr. L. J. 569. 
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for the Magistrate to act under ‘section 
145, mast depend on the circumstances of 
each gase as it arises. It might be that 
after an order under section 107 no likeli- 
hood of a breach of the peace would 
continue. There was no question in this 
case, nor in ihe decisions quoted in the 
order of reference, of the Magistrate’s 
powers under section 144, but the desision 
seems to have been since regarded as jus- 
tifying Magistrates in declining to take 
action under section 145 until it has been 
ascertained that proceedings under section 
144 have been insufficient to allay the 
dispute. Had the matter rested there we 
should sea no reason to interfere. But it 
has gone further and, as we think, too far. 
~In order to avoid the taking of evidence 
and the making of a definite order under 
section 145 a summary procedure under 
sestion 144 has been substituted in very 
many cases in which without possible donbt 
proceedings under section -145 should have 
been taken. We have noticed the practice 
growing in this province. After a series 
of such cases in Darbhanga, we ascertain- 
ed that the then Magistrate of that Dis- 
trict had issued a circular order. to the 
officers subordinate to him directing them 
to refuse to take action under section 145 on 
the ground that the procedure therein involved 
was tedious and unprofitable. We now find 
something of the same sort happening in Gaya. 
One such case from Gaya was recently before 
the Court in Oriminal Revision No. 352 of 
1917 [Bansi Singh v. Emperor (3)}, This case 
comes from Gaya and there is another 
case from Gaya pending. The matter 
seems to us to be one of great importance. 
The provisions of section 145 were enacted 
with the specific intention of definitely 
settling a quarrel after a fair hearing of 
each side. In order that the settlement 
of the quarrel might be without doubt 
permanent, it was further enacted that if 
‘the decision under sestion 145 be not con- 
tested in the Civil Courts within three 
years, the party declared to be in posses- 
sion shall remain in possession for ever. 
The substitution of proceedings under 
section 144 for proceedings under section 
145 appears to us to have no logical object 
whatever, save to ayoid the labour of taking 
(8) 43 Ind, Cas. 401;3 P. D. W. 353; 19 Or, L. J. 
113, 
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oral evidence of possession. The learned 
Government Advocate accepts as incontro- 
vertible the following propositions : — firstly, 
that the Magistrate is not required to take 
proceedings under section 145 if he is 
satisfied that by other methods he san 
avoid a breach of the peace: secondly, 
that the use of section 144 is a suitable 
method of avoiding a breach of the peace 
only if it is clear, upon a reading of the 
Police reports, that the claim of the party 
creating the disturbance is not a claim 
made in good faith. This is certainly the 
view taken in Mahadeo Kunwar v. Bisu (4) 
and Emperor v. Ram Baran Singh (5). 
There san be no doubt but that in the 
oase before us the dispute between the 
parties is a genuine dispute, and, as 
we understand the decision of the Fall 
Bench in Calcutta already quoted, not one 
which sould be settled by an order under 
section 107° or section 144. In spite of 
the proceedings under section 144 the 
dispute still subsists. The Magistrate was 
required by law in the firat instance, and is 
still required by law, to settle the dispute by 
an order onder section 145 or section 146. 

It is suggested by Mr. Khurshed Husnain 
for the opposite party that our power of 
superintendence does not extend to a direction — 
to a Magistrate to take action which it is 
within his discretion to refuse to take. In 
this connection the case of Permessar Singh v. 
Kailaspaté (6) is quoted. Chamier, O. J., in 
that case said, at page 340*; “A High Court 
can and will interfere where there has 
beon a material irregularity which amounts 
to a refusal to exercise or an usurpation 
of jurisdiction.” We may refer also to 
the quotation made at page 348* from 
Blackstone’s Commentaries: "It is the 
peculiar business of the Court to superintend 
all inferior Tribunals and therein to enforse 
the due exercise of their judicial and 
ministerial powers with which the Orown 
or Legislature have invested them, and 
this not only by restraining their excesses, 
but also by quickening their negligence 
and obviating their denial of “justice,” and 


from Bacon’s Abridgment: “The superior 
(4) 25 A. 537; A. W. N. (1903) 102. 5 
(5) 28 A. 406; A. W. N. (1906) 61; 3 Or. L. J. 323. 
(6) 35 Ind. Oas. 801; 17 Cr. L. J. 369; I P.O. W. 

95; (1917) Pat. 1; 1 P. L. J. 336. 
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Courts having a superintendence over all 
Inferior Courts may in all cases of innovation 
award a prohibition,” 

hen we come to examine the proceedings 
now before us, it is obvious that they 
are in reality proceedings under Chapter 
XII. The notices issued to the parties 
state that there «is a dispute between them 
regarding land, the boundaries of that 
land are, given, and the parties are given 
an opportunity to make a statement before 
the Court ona date fixed: Thay are 
ordered not to-go near the land meanwhile. 
The notices are in _effeci. the notices 
contemplated in the ast clauses of 
sestian 145 (1) and (4). In response to 


the notices the. parties appeared and- filed ` 


written statements and documentary evidence 
precisely in the manner indicated by 
section 145 (1). But under the pretence 
that the proceedings were under section 
144, the Magistrate did not proceed under 
the first clanse of section 145- (4) but 
decided, upon summary inspection of the 
documents before him, that one of the 
parties should remain in undisturbed 
possession for two months. It would have 
been but little Jess ridiculons to issue a 
notice in the form’ required by section 
488 of the Code, and deal with it under 
section 144 on the ground that prompt 
payment of a maintenance would tend to 
prevent danger by starvation to human 
life. In the exersise of our power of 
superintendence we are required to prohibit 
this innovation, and by quickening the 
negligencs of the inferior Court to obviate 
a denial of justice. The Magistrate has 
issued an order which, having regard to 
the action taken by the parties upon it, 
was an effective order under section 145, 
clause (1), read with the third part of 
clause (4), He will now proceed to com- 
plete the proceedings instituted by this 
action. Written statements and documentary 
evidence have been filed. All that is 
required to be done is to hear such oral 
evidence as the parties may adduse and 
make an order under section 145 (6) or 
under section 146, in accordance with his 
finding upon ‘the question, which of the 
parties was in possession upon the date 
that is, the 29th 
December 1917, 


Case sent baok, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CURIMINAL Revision No. 261 or 1915. 
January 26, 1916, 
Present:—Sir Henry Drake- Brockman 
Kr, J. ©. 

GANPATIAND OTHERS— ACOUSED-— APPLICANT 
versus 
BEMPEROR—Responpext, 

Criminal Procedure Code (Act V of 1898), ss. 110 
(£), 117 (8)—Security proceedings—Evidence of 

general repute, admissibility of. 

The provision in section 117 (8) of the Oriminal 
Procedure Code must be strictly construed and is, 
therefore, inapplicable where the charge is under 
clause (f) of section 110 of the Code. [p. 68, col, 2.] 

Clause (f) of section 110 of the Criminal Pro- 


‘cedure Code is one of highly special character: evi- 


dence of general repute is not sufficient to bring a 
case witLin it, but spegific acts showing that the ac- 
cused recklessly disregards the safety of the persons’ 
or the property of his neighbours and actually causes 
danger thereto must be proved. [p. 68, col. 2,] 


Criminal application for revision against 
the order of the Sub Divisional Magistrate, 
Wardha. | 

Mr. S. K. Barlingay, for the Applicants, 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.—This is an application for 
revision of an order made by the Sub- 
Divisional Magistrate, Wardha, binding each 
of the applicants Ganpati, Jagannath and 
Udaji down to be of good behaviorr for 
one year in a sum of Rs. 500 with one 
surety in like sum, on the ground that they 
are so desperate and dangerous as to 
render their being at large without security 
hazardous to the community. Their joint ap- 
peal to the District Magistrate was dismissed. 

The early history of the case is given in my 
order of the 20th January 1915 in Miscel- 
laneous Petition No. 1 of 1915, which was an 
application by Jagannath for transfer of the 
case from the Court of Mr. G. B. Lothey, the 
Magistrate who eventually passed the order 
now sought to be revised. In the son- 
cluding paragraph of that order I drew the 
District Magistrate’s special attention to the 
representation made by the Prosesuting 
Inspector to the effect that the Police were 
not prepared to make out a case under 
section 110 (f), Criminal Prosedure Code, 
and praying that action under section 107 
ibid. be substituted. I pointed. out that 
more harm than -good might result from 
a preliminary order demanding proof which 
the Police were unable to support. by ade. 
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quate evidence. No notice appears to have 
been taken of that remark. On the con. 
trary in his final order the Sab- Divisional 
Magistrate gave his reasnns. for taking 
action under section 110 (f), rather than 
under section 107, Criminal Procedure Code, 
and these were endorsed by the District 
Magistrate in appeal. 

The first point raised by the Rale issued 
to the District Magistrate is that neither 
the allegations summarised in the Snb- 
Divisional Magistrate’s preliminary: order 
under sestion 1!2, Criminal Procedure Code, 
nor those of Sub Inspector Roshan Ali on 
whose depo-ition the said order is based, 
suffise as foundation for a case under 
section liO (f) of the Code. 
connection if is nesessary to consider the 
grounds assigned by the Sab Divisional 
Magistrate in his final order and by the 
‘District Magistrate in appeal. The Sab- 
Divisional Magistrate refers to an oral 
inquiry made by himself at Sonegaon Bui 
in the absence of the applicant Jagannath 
between the 25th and 23th November 
1914, on the latter of which days Roshan 
Als deposition was recorded. He then 
proceeds thus :— 

“My oral ingairy had led ma to form 
an opinion that the party of the tenants 
was the party of violence and that party 
chad driven the Malguzar into the necessity 
of appointing 2 pardeshis at least for the 
protec ion of person and -property. It is 
on this opinion that I took action under 
sestion.110 against the 3 assnsed. Prefarence 
was shown to section 110, Criminal Procedure 
Code, over 107. I think that section 110, 
Criminal Procedure Code, was best suited 
to the fasts of the case, as petty crimes of 
mischief and assault had already baen com- 
mitted several times in the village. Habitual 
mischief is mentionreed in 110 (da) 


and assaults on men and women are offenses . 


involving breach of peice and fall under 
Clause (f) is a general 


section 110 1e). 

clause. It inolades all other slauses (a) 
to (e), which are spéeial illustrations or 
rather specifications of olausè(f: and I 


preferred the general clause (f) in framing my 
order under section 112 read with sestion 110, 
Criminal Procedure Code.” 

The learned Standing Counsel for the 
Crown candidly confesses his inability to 
support this vew of clause (f). As a 
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matter of fact, clause (f' isa re-enactment 
of part of sections 505 and 506 in the Criminal 
Procedure Code of 1872, omitted from the 
Code of 1882 on account of its vagueness 
which caused inconvenience in practice. 
The old section 505’ enabled a Magistrate 
to require security from a person who from 
evidence of his general character appeared 
ta be by repute-“of notouriously bad 
livelihood” or to be “a dangerous character.” 

Section 506 was yet more similar in 
terms to olause (f) of sestion 110 in the 
present Code. In section 117 (3) of the 
present Code it is provided that the faot 
that a person is an habitual offender may be 
proved by evidence of general repute or 
o herwise, but it may be taken as settled 
by authority that this provision must be 
stristly construed and so is inapplicable | 
where the charge is under clanse (f) of 
section 110; see Kalai Huldar v. Emperor (1), 
Emreror v. Bedhya Pati (2), Wahid Alt Khan 
v. Emperor (3) and Muthu Pallai, In re (4). 
Clause (f} in fact is one of a highly 
special character : Evidence of general 
repute is not suffisient to bring a case 
within it, but specific asts showing that the 
accused recklessly disregards the safety of the 
persons or the property of his neighbours 
and actually causes danger thereto must be 
proved In Akhoy Kumar Ohatteriee v. 
Queen Empress (5) it was held that persons 


“who habitually annoyed fellow-villagers by 


knocking at their doors at night, throwing 
brick bats on their roofs and insulting the 
modesty: of respectable women did not 
come within the clause, and in Emperor v, 
Kallu (6) section 107 was pronounced to 
bə more appropriate than section 110 where 
violence against a particular individual or 
his partisans was,as in the present case, 
apprehended. 

Turning to the reasons given by the 
gn Magistrate I observe, to begin 
With, that he goes considerably further 
than the Sab Divisional Magistrate in 
attribating to the apphoants. certain fires 
which took place in Souegaon Bai early ir in 

(1) 29 ©, 779. 

(2) 25 A 273.A W. N (1993) 85. 

(8) 11.0. WON. 739, AC 0 L 

(4) 8 Ind. Cas. 443; 84 M. 255; 21 M.T. J. 499; 8 
M L. T, 83tl: (dt) 1M. W. N.34; 11 Cr. L. J. 663. 

(E) 5 C: W N. 249. 

(5) 27 A. 92.1 A. L. J. 495; A. W: N. (1908) 193; 
1 Gr, L. J. 710. . 
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1912. As to these he ~ritesin paragraph 4 by a well-to-do Malguzar like Yado Rao 

of his appeliate judgment :— would doubtless include the posting of-a 
TT cannot regard the fires as pure strong guard over the threshing floor and on 

accidents: they were ton numerous and the lith March 1312 thera was a half moon. 

followed ton olosely on acts regarded as The probabilities then are to my 

hostile to the apoellants to be regarded mind against incendiarism. 

gs mere coincidences.” As to the other fires, wh'ch took place inside 
The firat tonk place on the night of the 11th the basti, the Sub D-visinnal Magistrate in hia 


March 19 h : he Mal. Paragraph V (5) evidently meant to find 
eres SR A that they may quite well bave been due 


Seg to accident. On the 16th March 19121 
principal opponent, and destoyed wheat worth mingle bouse: was-barnt-and on: the naxt 


some Rs. 2,50) aneording to the report $ 
(Exhibit P-7) taken to the “Police oy the %97 13 houses, 1l kofhas 5 bangals and 
kotwar onthe 13th idem. Toe Sab Divisional è SPS | k a i metron ap 
Magistrate found that the anplisants as a bouse and kothas belonging 2o the appli- 
well as Yado Rio were attending a marri- cant Udaji were destroyed, a circumstance 
age at Narsala, a distant village, when the es ae ed pacity ‘i rage 
fire occurred, but assumed it to have been ORES ma ai oe h * a * 
the work of an inesndiary because the any hand in ai ont tne GODE NE TA 
tbreshing floor is remote from the basti ae All the applicants had houses in the 
basti and, as substantial parsons, must know 


d iculsuri l 1 au- a : 
en mgrionlrurista tako all enol pronn partootly” wali chat as the Dit ei 
trate hags pointe! ont an entire village 


Yado Ris had Bi Ta a ee aay may easily be burnt to the gronnd if a 
ko dulang; tu- this gnonnsonon pz fire starta in dry weather and a bigh 
aos own evidenoa is ruil e wind. That there was a hich “wind “on 
deposed that on his way baok to Sonegaon he 17th March 1912 is stated by Yado Rao 
Bai from Narsala be was met by a man himself. 
ants a of m fire: h f heat Apirt from the fires, thə acts attributed 
8 p , me that ne ean “had to the applioants or their adherents are 
bat Ades pees Eas Tee ie distinctly trivial in nature and conld not 
ihe oaüso of fro rah he coala Hab or possibly bə treatel with any show of resson 
g : : ` as indicating the doers to be desperate and 
plain the cause. He did not suggest the h 
way in which fire took place. He said dangerous to the community. . 
it was inexplicable to him. There were Fir the Crown the Standing Counsel has 
two heaps: of wheat- Bat nie only. was conceded the impossibility of applying 
burnt as the wind was in another dires- clause (A) of eration ue His contention 
tion” is that clause (e) is applicable and that in 
: : any case the order to furnish security should 
And in cross-examination he said:— ba maintained as one under section 107. The 
I had not mentioned the names of acts here relied on are those described in 
any one in reporting the fire of my wheat. sub paragranhs(13),(16), (17), (20) and (24) 
I did not tell Polico that possibly my of paragraph V in the Sub-Divisinnal Magis- 
servanta had negligently caused fire. None  trate’s final order. The first three incideuts ara 
told that aconsed set fire to my wheat all of a petty nature and any violence alleged 
bat our suspicions g? to accused’s party.» Be os Send said to have been used by Ganpati alone; 
Now there ia n> sort of evidence each isspoken to by one witness only and in 2 
establish bayond reasonable doubt that the at least the real cause of quarrel may hava 
fire was the work of aa incendiary at been independent of the split between the 2 
all, The fact that the applicants were far ‘factions in the village. Of the two assaults 
away at the time is manifestly a strong dea't with in paragraph V (20) one occurred in 
point in favour. of their innocensé, and Marsh 19.4and the other some 5 years earlier, 
it muat alsa be borne in mind that the while in both ‘agannath alone waa the offend- 
_ suit against Udaji was not dacided till’ er, Tn the case of Dajiba (P. Wẹ No. 2) the 
December 1912. The precautions taken assault had no sort of connection with Song- 
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gaon Bai, having taken place on the road bet- 
ween Kapsi and Ambora, the latter being 
the-village where Dajiba lives. Sakhu, f. W. 
No. 185 affair is an extremely stale one and 
she expressly“ stated that she was never 
molested by either Udajior Ganpati. The 
Crown ‘is, unable to point out any evidence 
establishing the employment by the appli- 
cants of pardeshis for the purpose of doing 
violence to Yado Rao and his partisans. 
Bahena Warthi(D. W. No. 23), who figures as 
the actual assailant in several of the inoi- 
dents reported to the Police as stated by 
Sub Inspector Roshan Ali, does not appear 
to be a pardeshi at all and at any rate 
denied siding with either of the opposing 
parties. 

I have read the evidence and consider 
it quite insufficient to establish against any 
of the applicants habitual commission, at- 
tempt at commission or abetment of com- 
mission of offences involving a breach of 
the peace. The Sub-Divisional Magis- 
trate’s desision is evidently based to a con- 
siderable extent on what he beard in the 
village before he recorded Sunb-Inspestor 
Roshan Alis deposition, though there is 
no express indication of this in his preli- 
minary order, and his final order shows 
that he started the inquiry proper with a 
persuasion that the applicants were respon- 
sible for the disturbed state of the village 
and were generally dangerous and desperate, 
apart from their relations with Yado Rao. 
As I have said, the recorded evidence is 
far from establishing the soundness of that 
, preconeeived opinion. < 

The applicants’ bonds have already been 
in forced nearly 8 months. Jagannath and 
Ganpati have left Sonegaon and the risk 
of collision between them and Yado Rao 
has, therefore, been greatly diminished. As 
to Jagannath’s departure the Sub- Divisional 
Magistrate writes:— 

“The leaving of the village was a tactical 
move. It was to create an artificial agitation 
against the Malguzar and his party.” 

There appears to be no evidence justify- 
ing this suggestion, and it seems to me at 
least equally probable that Jagannath’s 
motive was that of preventing the osctrrense 
of. disputes as far as in him lay, A 
period of 14 months has elapsed since 
the applicants appeared in response to 
the preliminary order, and” altogether I 
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am of opinion that even if the appropri’ 


ate course of proceeding under section 
107, Criminal Prosedure Code, had been 
taken, any bond which might have been 
exacted from them would probably have 
ceased by this time to operate. The 
order under section 110 (f) cannot be 
maintained; it is accordingly set aside. 
The bonds exesuted will be cancelled and 
the parties thereto discharged. 


Order set aside, 


PATNA HIGH COURT. 
Corrack CrRovlr. 
Criminal Revision No. 30 or 1917, 
Desember 5, 1917. 

Present: —Mr, Justice Mullick and 
Mr. Justice Atkinson. 
SADHU CHARAN RAY — Petitioner 
versus 


BALEI SWAIN—Oprosrrs Party. 

Criminal Procedure Code (Act V of 1898), ss. 4 
(bh), 200, 203, 487—Petition of objection, whether com- 
plaint—Dismissal, irregular —Revisional jurisdiction 
of Magistrate, whether can be ewercised. 

A charged B with house-breaking, and B lodged 
an information against A for theft of his gun. The 
Police reported B’s case to be false, and B filed 
a petition of objection asking the Magistrate to 
make an investigation and to summon the accused. 
B, in the meantime, was tried on the charge of 
house-breaking and acquitted, and the Magistrate 
passed the following order on his petition of ob- 
jection: “Jndgment of connter-case, record and 
Police report gone through. Enter false.” Against 
this order B “made an application to the District 
Magistrate, who, acting under section 437, Criminal 
Procedure Code, held that it was premature to oall 
the theft case false, and sent the case back to the 
Magistrate: 

Held, (1) that the petition of objection filed by B 
was a ‘complaint within the meaning of section 4 
W of the Criminal Procedure Code.; [p. 71, col. 2.3 

(2) that the order of the Magistrate entering the 
theft case as false, was in substance an order under 
section 203 of the Oriminal Procedure Code dis- 
missing the complaint; [p. 71, col. 2.] 

(83) that where the final order is in fact one 
under seotion 203 of the Criminal Procedure Code, 
the revisional jurisdiction of the District Magistrate 
can be exercised even though there may have been 
some irregularity on the part of the officer taking 
cognizance of the complaint lodged under section 
200 of the Criminal Procedure Code, [p, 72, col. 1.] 


` 
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Section 437 of the Criminal Procedure Code con- 
templates that where a complaint has in fact been 
dismissed under section 203 of the Criminal Pro- 
cedure Code, the revisional jurisdiction of the Dis- 
trict Magistrate can be invoked irrespective of the 
consideration whether the dismissal is legal or 
illegal. [p. 72, col. 1] 

It is absurd to hold that a Magistrate is com- 
petent to revise the dismissal of a complaint legally 
dismissed but that he is not so competent to revise 
Saal of a coraplaing illegally dismissed. [p. 72, 
ool, I 


- Criminal revision against an order of the 
Distriot Magistrate, Pari, dated the 17th 
Ostober 1917, 

Messrs, Biswa Nath Sinha and S. N. Gupta, 
for the Petitioner, 

Mr. Brajraj Choudhury, for the Opposite 
Party. 

JUDGMENT, 

Mutttox, J.—One Amareswar Biswal laid 
an information before the Polise charging 
one Balei with house-breaking. He alleged 
that Balei had been caught on the premises 
with a gun. Balei was put upon his trial 
upon that charge and was acquitted. His 
defence in that trial was thathe did not 
go to the kuteheri in which -Amareswar 
was living on the night of the oasurrense, 
but that the gun had been forsibly snatched 
from him by -Amareswar as he was passing 
the katchert on his way to shoot a crocodile. 


After the acquittal of “Balei the Sadr 
Sub Divisional Magistrate of Puri, who had 
taken cognisance of the information lodged 
by Balei before the Police, passed the fol- 
lowing order: “Judgment of sounter-case, 
record and Police report gone through. Boter 
false under section 379, Indian Penal Code. 
No prosecution.” 

Against that order Balei made an applica- 
tion for revision on the same day, nawely, 
the 17th of October 1917, to the District 
Magistrate, who acting under section 437, 
Criminal Procedure Code, passed the follow- 
ing, judgment:— 

I have heard the judgment in the 
counter-case. This makes it clearly press 
mature to describe as false the present 
case. .Let a charge sheet be called. To 
Sub-Divisional Ofiser for orders.” 

Amareswar now comes before us in revision 
and prays that the order of the District Ma- 
gistrate may be set aside, . 

The first contention urged by the learned 
Vakil for the petitioner is that the District 
Magistrate had no Jurisdiction to set aside 
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the order of the Deputy Magistrate of the 
17th October 1917. It is urged that the 
only wayin which the District Magistrate 
could have interfered was to transfer the 
oase to his own file under section 528, 
Criminal Procedure Code. 

Now it appears that after the Police 
reported Balei’s case to be false, Balei filed 
a petition of objection before the Sub- 
Divisional Magistrate asking that an in- 
vestigation might be made and that the 
offenders might be summoned. 

It is clear upon the authorities that this 
petition was a complaint within the mean- 
ing of the Criminal Prosedure Code, and 
it is also clear upon the authorities that 
the order of the Sub-Divisional Magistrate 
declining to put the accused upon their 
trial and directing that the oase might be 
entered false under section 879 of the 
Indian Penal Code was in substance an 
order under section 208 of the Criminal 
Procedure Oode, dismissing the complaint, 
Toe learned Vakil, however, contends that 
the Sub-Divisional Magistrate not having 
examined Balei when he made his petition 
of objection on oath in accordance with the 
terms of section 2C0, Criminal Procedure 
Code, the order was not an order of dismissal 
under section 203 of the Criminal Pro. 
cedure Code. He contends that if it had 
been a legal dismissal in accordance with 
the terms of the Criminal Procedure Code, | 
then the Distriot Magistrate would have 
been competent to interfere under sections 435 
and 437-of the Code of Crimirfal Procedure, 
but in the case of an illegal dismissal or 
a dismissal without conforming to the pro- 
visions of the Code, the Magistvate has 
no power to exersise his revisional juriydia- 
tion. Reliance is placed upon the case of 
Lokenath Patra v. Sanyasi Charan Mannu (1). 
That case, however, is not exactly in point. 
There the Magistrate ordered the prosecu- 
tion of a complainant under section 211 of 
the Indian Penal Oode, without dismissing 
his complaint under section 203 of the 
Criminal Prosedure Code. The Court held 
that in order to justify a prosecution under 
section 211 of the Indian Penal Code, it 
was necessary that the dismissal under 
section 203 of the Criminal Procedure Oode 
should bea legal dismissal. That, however, 


(1) 80 C. 923; 7 C. W, N. 525, 
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is not the case before us. Here we have to 
consider whether the revisional jorisdiction 
of the District Magistrate could have been 
exercised in a cise where, in respect of a 
complaint lodged under sestion 200 of the 
Criminal Procedure Code, there had bsen 
some irregularity on the part of the offiser 
taking cognisance, but where the final 
order was in fact ona ander section 203 of 
the Criminal Procedure Code, As I read 
section 437, it contemplates that where a 
complaint has in fact been dismissed under 
section 203 of the Criminal Procedure Code 
irrespestive of the consideration whether the 
dismissal was legal or illegal, the revisional 


jurisdiction of the Magistrate can be invoked. , 


To held otherwise would lead to the 
absurdity that whereas the Magistrate is 
competent to revise the dismissal of a 
complaint legally dismissed, he is not so 
competent to revise in the case of a com- 
plaint illegally dismissed The learned 
Vakil has also relied upon Moul Singh v. 
Mahabir Singh (2). In that case after a 
number of accused persons had been con- 
- vioted, an application was made by the 
prosecutor ta summon the remaining accused, 
jnelucing three against whom warrants had 
already been issued by the Sub-Divisional 
Magistrate. The High Court of Caloutta 
in revision held that the District Magistrate 
in exercise of his revisional jurisdiction was 
competent to revise the order of the Sub- 
Divisional Magistrate refusing to summon 
those accused in respect of whom warrants 
had been issued, but that he was not so 
competent in respect of those against whom 
no warrants had been issued, It appears 
from the judgments of their Lordships 
that there were facts in that case leading 
to the inferense that the Sub Divisional 
Magistrate, in refusing to snmmon the 
accused against whom no warrants had been 
issued, had not passed any final order of dis- 
missal or discharge. f 

In the present case, upon the facts be- 
fore us, it is quite clear that a final order 
of dismissal bad been passed and, therefore, 
in our opinion, the learned District Magis- 
trate had full jurisdiction to revise that 
order in exercise of his powers under seo- 
tion 437. 

On the merits, too, we think itis desir- 


(2) 40. W, N, 222, 
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able that the charge made by Balei should 
be investigated now that he has succeeded 
in defeating the charge made by Atiareawar 
againat him in the counter-case. It is true 
the learned District Magistrate has not given 
any detailed reasons. but from the fact that the 
judgement ir the counter-case was in favour 
of Balei it is desirable that Balei’s couplaint 
should now he investigated. 

The apolication is rejected. 

ATKINSON, J.—I agree, 


Application rejected. 





ALLAHABAD HIGH COURT. 
CURI MINAL Revi-ion No. 154 or 1918. 

May 9, 1918. 
Present:—Justice Sir George Knox, Kr. 
JAGUJL RAI AND ANOTHER— APPLICANTS 

versus 
EMPEROR —Opeoets Party 

Criminal Procedure Mode (Act V of 1898), ss. 107, 
11?— Notice under s. 2, contents of—Jurisdiction of 
Magistrate to proceed under s 107. 

Section ‘tz of the Criminal Procedure Code 
should he read along with section 107 of the Code. 
[p. 73, col. °] 

Where a Magistrate of the first class is informed 
that a person is likely to disturb the public 
tranquillity without any information being given 
as to his intent to do wrongful acts and the Magis- 
trate considers the information to have come from 
a reliable source, he has jurisdiction to make an 
order under section 112 of the Criminal Procedu'e 
Code In such a case it is not necessary to specify 
in the order any ‘definite acts which the person 
intends to commit. [p. 73, cole. 1 & z.} 

Criminal revision from an order of the 
Magistrate, First Clasa; Azamgarh. 
Mr. W. Wallach, for the Applicants, 
Mr R. Matcomson (Assistant Government 
Advosnte), for the Crown. 
JUDGMENT.—Jagnji Rai 
Rai have been bound over to keep the 
peace fora year. They are to furnish each 
of them a reliable surety for Rs. 100 and to 
execute a personal bond in the same amount 
for this purpose. They were bound over by 
a Magistrate of the first class of Azamgarh, 
They do not appear to have, gone to the 
District Magistrate and asked him to cancel 
this bond, as they might have done under 


and Inderjit 


™ to show 
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section 125 of the Code of Criminal Pro- 
cedure. Whena person bound over to keep 
the peace does not adopt this procedure, IL 
always have considerable doubt as to his 
general reputation in the district, and it 
is open to the applicants at any time 
hereafter to satisfy the District Magistrate 
that there is no necessity uny longer for 
this bond being kept in existence. They 
have come to this Court with the conten- 
tion’ (1) that the evidence on the renard 
does mot. justify an order under section 107 of 
the Code of Criminal Procedure, (2) that if 
they had committed a substantive offence 
as alleged by some of the witnesses for the 
prosecution, the proper procedure against 
them would be to proceed against them for the 
said offences and not to proceed under section 
107 of the Criminal Procedure Code. The 
learned Counsel for the applicants took 
exception to the notice which had been 
issued to them under section 112 of the 
Code.. Now section 112 has to be read 
along with section 197. Section 107 lays 
down that whenever a Magistrate of the 
first class is informed that any person is 
likely to commit a breach of the peace or 
to disturb the public tranquillity, or to -do 
any wrongful act which may oorasion a 
breach of the peace, or disturb the publie 
tranquillity, he may require that person 
cause why he should not be 
ordered to execute a bond. As | read this 
section, there may be cases in which a Magis- 
trate of the first class is merely informed 
that a person is likely to disturb the public 
tranquillity without any information being 
given as to his intent todo wrongful acts, 
The Magistrate is responsible for the peace 
of the district. He acts npon this information 
and he is required to set forth in writing 
the substance of the information received, 
In this case we are not told that the 
Magistrate has received any information of 
definite acts intended Apparently from 
the information he received he was satisfied 
that the persons concerning whom the 
information had been given were likely 
to cummit some act which might ovcasion 
a breach of the peace. The reason given 
for this probability was that they were on 
terms of enmity with each other, 
Where the Magistrate can go into further 
particalars, he should certainly go into them. 
But it may‘ well be that all the informa. 
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tion he receives is that there will be a 
breach of the public peace, and if he 
considers that information to come from 
a reliable source, he has jurisdictinn to 
make the order required by section 112. 
Aoybow in the present case the matter hag 


“gone far bsyond the stage of the order 


under section lig. Certain information was 
given, The order calling upon the appli- 
cants to show cause was daly communicated 
to them. They questioned the reliability 
of the information. Evidence was offered 
and recorded at considerable length. Some 
of it is hearsay evidence. Some of it ia 
evidence of actual acts, not of a peaceful 
nature, committed in the past. Some of 
it is words or expressions which, if true, 
point to the fact that a breach of the 
peace would be a probable result unlesa 
soma strong hand was put upon the persons 
in question. The evidence of the two 
Chaukidars, Sheoraj Ahir and Chiraghan, 
was read to ms at full length, and I bave 
glanced at the other evidence given in 
fhe oase. A perusal of that evidence 
ewtainly leaves an impression upon my 
mind that an idea prevailed in Danhatta 
that a breach of the peace wonld take 
place. I have also glanced through the 
evidence given to rebut the evidence for 
the prosesution. It is of g very vague 
description and some of the witnesses in 
croxs-examination hai to admit that they 
very seldom came to Daohatta, and one 
who said that no quarrel had taken place 
had -also to confess that he had not been in 
the village for the last two years. It is 
not said that the terms are too severe | sea 
no reason for interfering ani dismiss the 
application. i 
Application dismissed, 





PATNA HIGH COURT. 
Crimixan Rey.seow No 20S op 1918, 
June 20, 1918, 

Present: —Mr. Justico Mallick aud Mr, Justice 
Thornhill. 
PHATALI SINGH AND otasrs— 
Pgritiovers 
ve. sus 
q beat a hae Hs omer eae 
a? n bril —L sm Seth PS gi 1 Y iy 
essential details ~ Couvistion based ped mee gp 
propriety of, i 
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DURRELL Y. KUMUD KANTA CHAKRABARTY, 
Where a party comes into Court with a story which 
cannot be believed as to its essential details, ib 
ig impossible to rely on a part of the story for the 

purpose of convicting the accused, ; 
Application against the order of the Sessions 
Judge, Mongyr, dated the 27th April 
1918, affirming that of the lst class Daputy. 


Magistrate, Monghyr, dated the 25th 
March 1918. | , 

Mr. Sushil Madhah Mullick, for the Peti- 
tioners, 


Mr. Manohar Lal (Assistant Government 
Advooate), for the Crown. 


JUDGMENT. 
Mottrog,J.—The case for the prosecution 
was that on the evening of the 5th Sep- 
tember last the petitioners Chottoo Singh 
‘and Phatali Singh came to the house of 
‘one Somar and demanded some milk. 
Somar refused and thereupon the two peti- 
tioners, accompanied by the third petitioner 
Udho Singh, returned about 9 P. m. and 
assaulted Somar, his son Borham and his 
daugther Jagia with lathis. It ia also 
alleged that they snatched away a hasuli 
which Jagia was wearing and then carried 
off seven buffaloes belonging.to Somar to a 
pound in a distant village. Somar and 
Borham both had a number of injuries, 
whioh are said to have been caused by 
lathis, and the. evidence in regard to the 
fracture on the left arm of Somar is that 
it might have been caused either by a lathi or 
ee sida of the petitioners, Chottoo 
had asoratch on the left shoulder, which 
might have been caused by a lathi, and 
which ig said to have been in a region 
which ig pronounced to be dangerous by the 
ical Officer. 
wa Deputy Magistrate, ‘who tried the 
case, disbelieved the whole story as, to the 
visit to Somar’s house early in the evening 
and the subsequent return of the petitioners 
for the purpose of assaulting Somar. He 
found -that the story. told by the defense 
was true, namely, that the occurrence took 
place on the 6th September when Chottoo 
was driving some buffaloes to the pound, 
which had trespassed into Chottoo’s field. He 
also found that the three petitioners exceeded 
the right of private defence in assaulting 
Somar, Borham and Jagia 80 severely, 
although they were in the wrong in attempt- 
ing to rescue the cattle, 


“He does not come 
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The learned Sessions Judge in appeal 
has written a very unsatisfactory judgment. 
to any finding as to 
which version is true, and he has affirmed the 
convictions merely because the complainant 
and his companions were severely beaten. 

In my opinion upon the findings of the 
trial Court, the conviction cannot be sus- 
tained. The complainant comes into Court 
with -a story whioh is disbelieved in its 
most essential details, and it is impossible 
to rely merely upon the injuries inflicted 
upon Somar and his party to say that the 
petitioners have committed the offence 
with whish they are charged. The learned 
Deputy Magistrate seems to think that 
the petitioners must have exceeded the right 
of private defence; but he does not say upon 
what evidence he comes fo this conclusion. 
It may well be that if the story as to the 
attempted rescue is correct, then the resist- 
ance offered by the complainant and 
his party was such that it was necessary 
to inflict those injuries in order to secure 
the retention of the cattle, In any event, 
it is a recognised principle that where a_ 
party comes into Court with a story which 
cannot be believed as to its essential details, 
it is impossible to rely on a part of the story 
for the purpose of convicting the acoused. 

The convictions and sentences will be set 
aside and the accused will bə released. 
The fines, if paid, will be refunded. 

THORNBILL, J.—I agres. 

Convictions set aside. 





CALCUTTA HIGH COURT. 
Criminal Revision No. 193 of 1917. 
December 7, 1917, 

Present:—Mr. Justice Chitty 
and Mr. Justice Smither, 

L. S. DURRELL—COUMPLAINANT——ÅPPLICANT 
versus 

KUMUD KANTA CHAKRABARTY— 

ACCUSED - OPPOSITE PARTY. 

Railways Act (IX of 1890), s. 122—Unlawful entry 
upon Railway premises—Offence, essence of. 

The essence of the offence under both the clauses 
of seotien 122 of the Railways Actis unlawful entry. 
Mere unlawful entry makes the offender liable to a 
fine of Rs. 20 but if after the unlawful entry he 
refuses to leave the Railway, on being requested to do, 
so, his offence becomes aggravated and he renders 
himself ligble to a fine of Rs. 50. [p. 76, col. L] 
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If the original entry is lawful, a subsequent refusgl 
to leave on being requested to do so would not make 
the original entry unlawful or bring it under clause 
(2) of section 122 of the Railways Act, which is but an 
aggravated form of the offence under clause (1). [p. 
75, ool. 2.] ; 

Reference made by the 2nd Additional 
Sessions Judge, Mymensingh, dated the 30th 
October 1917, under section 4°8, Criminal 
Procedure Code, j 

FACTS of the case appear from the follow. 
ing extracts from the report of the 2nd Addi. 
tional Sessions Judge, Mymensingh, dated the 
3lst October 1917: — “The petitioneris a Plea: 
der of the Courts here. He was prosecuted for 
trespass under section 447, Indian Penal Code, 
and section 122, Railways Act, at the instance 
of Mr, Bagley, Chief Engineer and Agent 
of the M. B. Railway. The case for the 
prosecution was that on the afternoon of 
July 15th, the petitioner had unlawfully 
entered upon the Railway and persisted 
to remain there inspite of being asked to 
leave. The defence was that the petitioner 
was not a tréspasser as he was going to 
sea Mr. Mukherji, the confidential clerk 
of Mr, Bagley, who had opened a Busiress 
School in the Railway premises with the 
permission of Mr. Bagley, to consult him 
regarding the admission of a relation of 
his into the said Business School, The 
Deputy Magistrate has convicted the peti- 
tioner under section 122 of the Railways Aot 
acd has sentenced him to pay a fine of 
4 annas,” * * * 

“In my opinion the conviction is wrong. 
The petitioner has been convicted under 
section 122 of the Railways Act, which 
runs as follows:— 

(1) lf a person unlawfally enters upon a 
Rail] way be shall be punished, eto. 

(2) If a person so entering refuses to leave 
the Railway on being requested to do so by any 
Railway servant, eto., he shall be punished, eto. 

The essence of the offence under both 
the clauses of this section is unlawful 
entry, Mere unlawful entrance makes the 
offender liable to a fine of Rs. 20. The 
entrance being unlawful, if the offender 
refuses to leave on being requested to do 
so, his offence becomes aggravated and he 
renders himself liable to a fine of 
Rs. 50: The word “unlawful”has not been 
defined in the Ast. It has its ordinary 
meaning, which in the present case is entering 
against the will or without the per- 
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mission of the owzer. There is no find- 
ing that the acoused had entered unlaw- 
fully. The Deputy Magistrate seems to 
think that though the entry was lawful, 
it became unlawful when he refused to 
leave. The use of the word ‘so’ in olause 2 
“makes such a conclusion untenable. It is 
unlike criminal trespass as defined in see- 
tior 441, Indian Penal Code. There if a person 
having lawfally entered unlawfully remains 
with intent to intimidate, insult cr annoy 
or to commit an offence, he is guilty of 
criminal trespass.” 

Here under the Railways Act oriminal- 
intent has no place, The unlawful entry 
constitutes the basis of the offence under 
both the clauses. If the entry was lawful, 
his refusal to leave on being desired to 
do so would not make his original entry 
unlawful nor would make him guilty under 
clause (2°, which is butan aggravated form of 
the offence urder clause (1). 

Even conceding that the word unlawful 
“means, as the Deputy Magistrate thinke, 
remaining on being asked to leave,” the 
facts as disclosed by the evidence adduced 
“do not justify the conviction. It is clear 
from Mr. Mukherji’s evidence that the 

-petitioner was coming to see him about the 
admission of his nephew in the Business 
School which Mr. Mukherji had started in 
the Railway premises with the permission 
of Mr. Bagley the Agent. So a person 
going to see Mr. Mukherji on business 


in connection with his school must have ` 


express or implied permission of Mr. 
Bagley to come upon the Railway. So 
the petitioner’s going there cannot be said 
to be unlawful, He was, as he alleges, 
assaulted on the way by one Mr. Bignold. 
. He was complaining of this to Mr. Novis, 
an Assistant Engineer of the Railway. 
Mr. Novis brought to his notice that he 
was a trespasser and showed him the 
notice board. The petitioner said that he 
was not a trespasser and was arguing the 
matter with Mr. Novis, when he, the latter, 
peremptorily wanted to know whetler he 
would leave or not. The petitioner accord- 
ingly went away (vide Novis’ deposition). 
This does not show that he refused to 
desist from the trespass, if he had som- 
mitted any. The conviction is, therefore, 
wrong in law and is further not borne 
out by the facts admitted by the pro- 
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secution. I would, therefore, recommend 
that the conviction and sentence be set 
aside. 


The Deputy Magistrate said that he had 
nothing to add to the remarks be had 
made in his jadgment.” 

Babus Dasarathi Sany ıl, Gobinda Chunder 
Dey Roy and Birendra Kumar Dey, for the 
Acoused. 

JUDGMENT.—In this case we think 
‘that the Second Alditional Sessions Judge 
is clearly right and that the conviction and 
sentence on the acoused Kumud 
Chakrabarty were wrong. We ascordingly 
accept the reference and sat aside the son- 
vietion and the sentence passed on the 
asoused. The fine, if paid, will be re- 
funded. 

Conviction set aside. 


PATNA HIGH COURT. 
CORIMINAL Revision No, 50 or 1918, 
March 8, '9.8. 

Present :—Mr. Justice Roe and Justice 

sir Ali Imam, Kr. 
GANPAT SINGH—Apettoant 
versus 
EM PRROR— Resporpents, 

Criminal Procedure Code (Act ¥ of 1898), s. 144 
(4)—District Mauistrate, power of, to alter order 
made by Magistrate subordinate to him, extent of. 

Clause (4: of section 144 of the Criminal Procedure 
Code contemplates only a change in the nature of 
the order made, and not a change in the party 
against whom it is made. A District Magistrate 
has, therefore, no power under this clause to set 
aside an order made by a Magistrate against one 
party and to substttute therefor a similar order 
against the other party [p. 77, col. 1.] 

QOriminal revision against an order of 
the District Magistrate, Gaya, dated the 
Lith January 19 8, reversing that of the 
Sub-Divisional Magistrate, Jahanabad, dated 
the 4th December 1917. 

Mr. Julyovind Prasad Singh, for the Appli- 
cant, 

Mr. Sultan Ahmad (Government Advocate), 
for the Crown. 

JODGMENT,—The facts of this case are 
as follows: — A 

On the 17th November 1917, the Sah 
Divisional Magistrate of Jehanabad acting 
upon a Police report issued notices upon 


Kanta. 
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Aotar Singh and his party, only requiring 
them “not to put obstruction with regard 
to the said kasht land in any way; if you 
have any objection to make you can da 
so in this Court on 4th December 1917.” 
The boundaries of the land were then 
given. On the 4th December 1917, Aotar 
Singh and his party apveared in Court 
and the learned Subordinate Magistrate in 
some ffteen lines disposed of his claims ta 
the land as being a mere pretence, and 
recorded: “I make the notice under section 
144, Criminal Procedure Code, absolute 
against the second party. 

Aotar Singh being dissatisfied with 
this decision took it to the Distriot 
Magistrate under the 4th clause of section 
144 The learned Magistrate, after examin- 
ing the claims of the parties, came to the 
conclasion that the claim of Ao‘ar Singh’s 
party was not 8 mere pretence but was 
the real truth and that Ganpat Singh had 
no claim to cut the crop which was in 
dispute, He, therefore, cancelled the order | 
made by the Sub-Divisional Magistrate, and 
substituted an order of his own, forbidding 
Ganpat Singh’s party to out the crop, 
~ The proceedings of the learned Sub Divi- 
sional Officer were not, in our opinion, ultra 
vires. As we said in the oase of Kaniz Amina 
v. Emperor (L) if itis clear upon a perusal of 
the Police papers that the claim of the dis- 
turber of the peace is a mere pretence, 
a breach of the peace may often be avoid- 
ed by making it clear to him that the 
Court will not permit the disturbance which 
be has wantonly created. In such circum- 
stances it is not expedient that the party 
entitled to peaceful possession be harassed by 
proceedings under section 145. In that 
sense the case as dealt with by the Sub- 
Uivisional Magistrate is distinguishable from 
that of Kante Amina’s cuse (1), but the sub- 
sequent proceedings of the District Magistrate 
appear to us to be an even greater 
inncvation than tbat which we set ourselves 
to prohibit in the case of Kaniz Amina v. 
Emperor (1). An order bar been made estab- 
lishing the claim of Aotar Singh’s party 
which had been  stigmatised by the Sub: 
Divisional Magistrate as a mere pretence, 
ard kespiag Ganpat Singh, who had been 
held to have a genuine claim, out of pnsses- 
sion for two months. The learned Q vern. 

(1) 47 Ind, Cas, 65; 3 P. L. J, 243; 4 P. L, W. 354. 
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ment Advocate has not been able to find 
any case upon this point, and indeed, we 
imagine, it - would be impossible to find 
any precadent upon which tho proceedings 
of the District Magistrate could be support- 
ed, Clearly clause 4 of section 144 contemp- 
lates only a change in the nature of the 
order made, and not ashange in the party 
against whom it is made. The learned 
Magistrate’s views on this point, as eapress- 
ed in his letter to the Assistant Registrar 
dated the 22nd February, conveniently 
iguore-the existence of Chapter XII of 
the Code of Criminal Procedure. We set 
aside the order of the Distrist Magistrate 
against Ganpat’s party, as being without 
jurisdistion, We do not think it necessary 
to interfere with his ordarsetting aside rhe 
Sab Divisional Offiser’s order against Aotar 
Singh’s party, for the reason -that it was 
clearly «ithin the Magistrate’s jurisdiction to 
set aside that order if he thought that 
it waa unnecessary or unjuet. The position 
will, therefore, be that both orders are set 
aside. 

We note that on the papers coming 
back to the Sub Divisionat Magistrate he. 
on the 20th December, issued notices against 
both parties restraining them from cutting 
the disputed. crops. On the 3rd January, 
on it being represented to him by both par- 
ties that the paddy had been out and 
removed, he was of opinion that no action 
was called for and the notices issued were 
cancelled. Had they not been cancelled, we 
should have been obliged’ to say that the 
notices issued on the 2)th December 1917 
were in no degree distinguishable from nn- 
tices under section 145, clauses (1) and 
(4), but inasmuch as the Magistrate 
has taken action cancelling the proceedings 
on the ground that no further dispute 
exists, we may say that the proceedings 
taken ‘on the 20th December by the ub- 
Divisional Magistrate have basen ended by 
an order whish might have been made 
under section 145, clause (5), and that it 
is not necessary for us_to re-open that part 


of the case. . 
Order set aside. 
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NAGPUR JUDICIAL’ COMMISSIONER'S 
COURL, 
Criminan Ruvisivs ano, 180 or 1915, 
Septemour 2J, 19.0. 
Present :—Mr, Suanyun, A, J. O. 
EMP nO h—aren.Cant 
VETSUS 
DHANTUA LODHi— AvCUSED— RESPONDENT 

Penal Code Act ALY of 18UU,, öö tis, 404, Ula— 
Cruninul Procedwe Vode (Act Y of Lowy, 3. awu— 
Criminal trespass with intent tu commit adiiterg— 
Complaint by nusband, waether necesoury—inteat und 
attempt, distinct Verwee 7 

where the object of a trespass is to commit an 
offence, such offeuce must be pussibe vn tus part of 
the person to be colVicteu OF Lue tresyuss Lp. aw, vol, 
1.) 

An intent to commit an offence punishable with 
imprisonment jg not Lhe saine Uug as an Brempt 
to commit such offence. 16 eXists uciure tlie WULU pb 
is begun. A mere tentis nut by ltl an vlience: 
thererure, where if 18 uset ub e>otuial tu bring a 
particular act withi Wwe valegury of crunmal 
offeaves, and proof hus been piven buut Bucu an 
act accompanied by puch BL iuGell Uas VEGU ÇUL- 

itted, the offence is vollpivte, even Lhougn the 
further act intended may Uv’ Haye been commited 
or even attempted, pp. Tis Cul. 4. J A 

Where an offenuer enters tue premises of his 
neighbour on his way tu the privave uparburents 
oécupied by that neighbuur's wile with ment to 
commit adultery, the offelice ik crimiual trespuss 
is complete long before the Stage of an attempt 
to commit the adultery is reuchea. Lp. 19, col. g.s 

Therefore, the complaint Ot the nusbund is not 
necessary for proceedings in Tespect 01 houre-trespass 
to commit adultery «<p, 7+, CUS. 1 & 2.) 

Cusé reported by the istrict Magistrate, 
Damoh, - 

-ORDER.—This case has been reported 
by the District Magistrate ut Damon. 'Lue 
complaimant Sarjoo Pershaa lb u Malguzar 
residing 10 & village in the Damo Lasurict, 
He is a Kurmi by caste and <ù yours old. 
His wife Ganeshi (P. W. No, 27 19 prubsbiy 
yeunger, thengh in the requia her age 15 
also put down as 25 years, Jue avcased 
Doantua is a Lodhi, 20 years ulu, who 
was in the service of Sarjoo Peshaa as a 
plevghman when this case occurred. 

On the 2nd September 1415 the com- 
plainant went ont atter supper to attend a 
reading at the hovse of a neighbour, 
leaving at home his wife, his brother and 
sister-in-law. lhe two latter slept on the 
ground door, and Musammat Ganesh: upstairs, 
The accused, as an attendant, had his 
bed in the front verandah. After the 
heusehold had retired but before Sarjoo , 
Pershad came home, his brother raised an 
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outery of thief, which brought Sarjoo 
Pershad home in time to see the accused 
ranning away fromthe house. The turban 
of the acoused was with his bedding in the 
verandah, and having obtained possession 
of it Sarjoo Pershad tied some silver 
ornaments in one}corner of it, reported 
the case to the Police as one of lurking 
house trespass with ‘intent to commit 
theft, and after the Polise had refused 
to take cognizance, filed a complaint to 
the same effect before a Magistrate. The 
only witnesses examined for the prosecution 
were Sarjoo Pershad and Musammat Ganeshi. 
The former said that attracted by the cries 
at his house he hurried there and saw the 
accused running away, and that he sub- 
sequently found the turban of the accused 
with the ornaments tied in it. Musammat 
Ganeshi said that while she slept upstairs 
she was awakened by a oll from ber brother- 


in-law that there was some one in the 
. house, but saw no one herself. She 
asserted that she had no illicit intimasy 


with the acoused and had not invited him 
to her room. 

The defence of the accused was that he 
had carried on an intrigue with Ganeshi 
for two years—that on the night in question 
he slept as usual on his master’s premises 
in the front verandah downstairs—that 
after Sarjoo Pershad went out and the 
household retired to rest, he joined Ganeshi 
in“ response to her invitation—that he was 
detested in the act of sexual intercourse 
with her by Sarjoo Pershad’s brother and 
sister-in-law, who raised an ‘outery in 
consequence of which he ran away —that 
his turban and other things were at his 
sleeping place, and the turban was used 
to bolster up a false oharge of theft 
against him. ‘ 7 

The complainant made no attempt to sup- 
port his story of the turban and ornaments by 
oilling his brother and sister in-law or any of 
the persons who, according to his testimony, 
had assembled at the house before he found 
the bundle, and the Magistrate held that 
story to be false and the version given by 
the accused to be true. The accused 
pleaded guilty toa charge of house-trespass 
with intent to commit adultery, an offense 
punishable with imprisonment, and the 
, Magistrate convicted him under sestion 451, 
Indian Penal Code, and sentenced him to 
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undergo rigorous imprisonment for one week 
and to pay a fine of one rupee or in default 
to undergo simple imprisonment for another 
week. This was an absurd sentence, and 
the learaed District Magistrate has properly 
brought the case to the notice of this Court, 
with theremark that either the Magistrate 
should have refused to convict the ascused 
at all for want of a complaint of adultery 
from Ganeshi’s husband, or he should have 
inflicted a, heavier sentence. 

First as to the legality of the conviction. 
Section 199 of the Criminal Prosedure Code, 


. 1898, enacts that no Court shall take cogni- 


zanse of an offence punishable under section 
497 or 498 of the Indian Penal Code except | 
upon a complaint made by the busband 
of the woman, or, in his absence, 
by some person who had charge of such 
woman on his behalf at the time when 
such offence was committed. Accordingly 
it has been held thata complaint of rape 
made by the husband of the woman 
soncerned does not give jurisdiction to try 
a charge of adultery: Empress of India v. 
Kallu (1), Chemon Garov. Emperor (2), 
Bangaru Asari v. Emperor (3). In Emperor 
v. Khushal Singh (4) at page 106* I wrote: 
“A husband who brings a charge under 
section 368, Indian Penal Code, in order 
to commit which offence, forse or deceit is 
necessary, does not thereby sanction the 
imputation upon the conduct of his wife 
which necessarily attaches to a charge 
under section 498, Indian Penal Code.” 

It is thus clear that the accused, Dhantua 
sould not be tried and convicted for adultery 
on the complaint made by Sarjoo Pershad 
in the present case. It is also unquestion- 
able that his trespass inside the house of 
Sarjoo Pershad is only a criminal offence 
if it was committed with any of the 
intents specified in section 441 of the 
Indian Penal Code. The intent in the 
present case was adultery and nothing 
else. The husband has elected not to 
empower the Magistrate to punish the 
accused for adultery, andI think it stands 
to reason that a charge of an attempt to 


commit adultery would also be governed 
(1) 5 A. 233; A, W. N. (1883) 1; 3 Ind. Dee. (N. 3.) 
205, 
(2) 29 C. 415; 6 C. W. N. 677. 
(3) 27 M. 61; 2 Weir 236; 1 Or. L, J. 281. 
(4) 17 O. P.L. R. 105; 1 Or. L, J, 763. 


*Page of 17 0. P. L. R.— Ha. 
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by section 199 of the Criminal Procedure 
Code, 1898. Therefore, the question whether 
the Magistrate could use an uncomplained 
of adultery or attempted adultery as an 
essential of the offence of criminal trespass 
is one that is not altogethér free from 
difficulty, I think, however, ‘that if is 
correct to say that the complaint 
of the ~husband is not necessary for 
proceedings in respect of house-trespass to 
commit adultery. It must be remembered 
that an intet to sommit an offence 


punishable with “imprisonment is not the 


same thing as an attempt to commit such 


offence, It exists before the attempt is 
begun. A mere intent is not.by itself 
an offence: therefore where it is used as 


essential. to bring a particular act within 
‘the category of criminial offences and proof 
hag, been given that such an act accompanied 
by such an intent has been committed 
the offence is somplete, even though the 
‘further aot intended may not have been com- 
mitted or even attempted. No doubt, where 
the objest of a ‘trespass is to commit an 
offence, such offence must be possible on 
the pars of the person to be sonvicted of 
the trespass. In Brij Basi v, Queen-Empress 
(5) it was held that if the prospective 
offence is adultery, it must be shown that 
there was no consent or sonnivance on 
the part of the husband of the woman 
in question; and in Orowny. Sheikh Mungli 
(6), where the trespass was for adultery 
on the invitation of the wife, it was held 
that she could not be legally convicted 
of abetment ‘of the trespass because she 
was legally incompetent to abet the adul- 
tery. as an offence. Butin this same case 
it was rightly held that the trespass and 
adultery were distinct 
punishable; and though, under earlier Codes 
of Criminal Procedure, a different view at 
one time prevailed where the intent of 
the trespass .was theft, e. g., Queen v. 
Tonaokoch (7), it is now accepted that tres- 
pass with intent to commit theft, and a 
theft committed in pursuance of the intent, 
are distinct offences: Queen-Hmpress v. 
Sakharam Bhau (8) and Queen. Empress 


(5) 19 A. 74; A. W.N. (1896) 178, 9 “Ind. Dec. 
(N. 8.) 49. 7 

(8) 5 P. R. 1871 Cr. 

(7) 2 W. R. Cr; 63. 

(8) 10-B, 493; 6 Ind. Deo. (N. s.) 717. 


offences separately ` 


INDIAN CASES. 79 - 


v. Zor Singh (9). It is clear that where 
an offender enters the premises of his 
neighbour on his way to the private apart- 
ments occupied by that neighbour's wife 
with intent to commit adultery, the offence 
of criminal trespass is complete long be- 
fore the stage of an attempt to commit 
the adultery is reached. It would strain 
the law considerably tc hold that a mere 
entry by an invited lover into a private 
part of the house occupied by an adulter- 
ously inclined wife would amount to an 
attempt to commit adultery; but allowing that 
to be the oase, if could not under any 
circumstances be claimed that the entry 
through the front gate or into an outer 
verandah in prosecution of _ an adulterous 
intrigue, though a completed . trespass, 
is punishable under sestions 511 and 497, 
Indian Penal Code. i 


In a case reported as High Court Proceed- 
ings, lst June 1868, No. 795A (10) it was held 
that the complaint of the husband is not neses- 
sary for proceedings in respect of the 
offence of house-trespass to commit adul- 
tery. In another case, reported as High 
Oourt Proceedings, Loh November 1869 (1), it 
was held that the Magistrate had rightly 
refused, in the absence of a complaint by 
the husband, to convict for a trespass 
found to -have been committed for the 
purpose of adultery only. In Crown v. 
Subz Ali (12) two out of three Judges 
ruled that a charge of house-trespass with 
intent to commit adultery can be entertain- 
ed without a complaint by the husband 
or .the person having the are of the 
women. In a case reported as High Court - 
Proceedings, 26th February 1875 (13), where a 
prisoner had been convicted of house. break- 
ing, his object being to have ,sexaal 
intercourse with the complainant’s wife, it- 
was held that the conviction was valid. 


For the above reasons I hold that the 
conviction of the accused in this sase was 
valid, even though the Magistrate had no~ 
jurisdiction to try the accused for the 
prospective offence with intent to commit 


(9) 10 A. 146; A. W, N. (1888) 6; 6 Ind. Dec. (x. 8.) 


(10) 2 Weir 285. 

(11) 5 M. H.C. R. App. v. 
(12) 2 P. R. 1877 Cr. 

(18) 8 M. H. O, R. App. vi. 
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which he admittedly entered the bed room of 
the complainant, 

I agree with the learned District Magis- 
trate that the sentence was inadequate. It 
was open to the Magistrate, as soon as he 
found that the offence alleged by the com- 
plainant, namely, lurking house-trespass 
with intent to commit theft was not 
proved, to have discharged the accused; 
and that would have been the most pruper 
eonrse to follow, as was pointed ont in 
High Cowt Procesdings, 15th November 1869 
(11). But the law allowed the Magistrate to 
frame a charge based on the admissions 
of the accused, and his procedure to that 
end must be accepted as valid. 1 have 
considered whether I should interfere with 
the sentence. In the Madras oare jast 
referred to the High Court remarked: the 
Magistrate was right under the circamstances 
in refusing to convict on a charge which the 
husband refused ta make” 

In the Punjab case Plowden, J., wrote: 
“In my opinion a purely nominal sentence 
cught to be psssed when, as in this case, 
the only intent is to commit adultery, and 
the husband-is not prosecuting for adul- 
tery.’ With due respect I am not able to 
agree with this view wholly, and the dis. 
sentient. view of Lindsay, Jn on this point, 
who observed that in such cases it isnot 
only the interests and feelings of the in- 
jured husband that are involved but the 
welfare of the community at large”, seem 
to me to be a more correct appreciation 
of the matter, Nevertheless the circum- 
stances (1) that the husband made a wilfully 
falxe‘charge of theft in consequence of which 
the accused might have been discharged; (2) 
that, except for the admission of the accused, 
there is unreliable evidence of avy trespass 
whatever, his presence in the outer part of 
the premises being lawful; and (3) that 
he is still liable to prosecution for adultery, 


have decided - me not to interfere. h I, there 
fore, return the papers and direst that 
execution of the sentence, if stayed, be 


completed. 
j Interference + fused, 
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PATNA HIGH COURT, 
Crmsinat;Reviston No. 32> of 1917. 
Desember '7, 1917. 
Present: —Mr. Justice Roe and Justice Sir 
Ali Imam, Ka, 
SOUKHI CHAND SAO—PETITIONER 
versus 
EMPEROR — Responpenr, 

Penal Code (Act XLV of 1860), s. 280 -Theft from 
railway godowa —Crinvinal Pr icedure Code (Act V of 
189°), è 429—R viston—Conviction under wrong 
section—High Court, power of interference of, 

The accused went to a railway godown with a 
carter. The latter removed a nag from the godown and 
the accused accompanied the carter to his house and 
there took delivery of the bag The bag consisted of 
pilferings from a number of bags consigned to 
different persons: 

Held, that the bag being in the possession of 
the railway as bailee until it left the godown, the 
actually taking it out of the godown was theft and 
that the accnsed and the cartman were jointly guilty 
of theft.» [p 8t, col 1.] 

li is for the Courts below to ind the facts and if 
they convict under a wrong section in a case in 
which no charge is framed, it is open to the High’ 
Court, if necessary, to revise the section under 
which the conviction has been recorded without any 
further proceedings. [p. 8], col. L.] 


Criminal revision against an order of the 
Sessions Judge of Monghyr, dated the 20th 
Jaly 1917, rejecting an application for a 
reference to the High Court of an order 
of the Sub-Divisional Magistrate of Jamui, 
dated the 30th June 1917. 

Mr. Gour Chandra Pal, for the Peti- 
tioner, 

Mr. Muhammad Fakhruddin (Government 
Pleader), for the Crown. 

JUDGMENT —The facts found in this 
case are that the petitioner Soukhi Chand 
went with a carter to a railway godown, 
that the carter removed a bag from the 
godown and that Sonkhi Chand accompanied 
the bag’ to his house and there took de- 
livery of it. The bag was not goods that 
had been consigned to Soukhi Chand but 
consisted of pilferings from a number of 
bags, consigned to others. On these facts 
Sukhi Chand and ths cartman have been con- 
visted under section 411. The cartman is not 
before us. Sonkhi Chand applies that this 
conviction and sentence be revised on the 
ground, firstly, that the manner in whioh the 
bag was made up wasa pure surmise on the 
part of the Court below and, secondly, that 
the property, not having been identified? as 
stolen from a particular person, cannot: be 
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-held in law fo be ‘stolen “property, On 
these two points we can see no reason for 
interfering with the conviction. The property 
was in the possession of the railway-as bailees 
until it left-the godown. -The actually taking 


it out of the godown was theft, and it is. 


clear that Soukhi Chand and the cartman 
were jointly guilty of theft. The learned 
Vakil suggests that thie was not a ¢ case 
made. against him in the Court belowand 
that be is, therefore, entitled ‘to a retrial. 
We are of opinion that it is for the 
Courts below to find tha’ facts and if they 
convict under a wrong section in acase in 
which no charge is framed, it is open. to 
the High Court, if necessary, ‘to revise 
the section ander which the conviction has 
been recorded without any further proceed- 
ings. We, therefore, alter the conviction of 
Soukhi Chand- to a conviction under sestion 
-380 and direct that the sentence of three 
months’ rigorous imprisonment be maintained. 
The petitioner will, therefore, surrender to his 
“bail and serve out the remainder ‘of the 
sentence, = 
Conviction altered, 


“+ 


NAGPUR. JUDIOLAL COMMISSIONER'S 
COURT. 
Gant Revision No, 101-B or 1917. 
November 22, 1917, 
Present :—Mr. Mittra, A. J. C. 
© BAFUJEB—APPLICANT 
Versus = 


` : HMPEROR—Respoxpenr. 

Criminal Procedure Code (Act F of 1898), s. 110— 
Habiiually bringing false cases in Civil Courts— 
Buidence of general repute, admissibility of. 

Section 110 of tho Criminal Procedure Code does 

p not apply to n person who has the reputation 


of habitually bringing false claims in Civil Courts. 


Such a person may bs punishable under section 
209 of the Indian Penal Code, but he does not 
by so doing commit the offence cither, if he suc- 
eeeds, of extortion or, if he fails, of attempting 
to commit extortion. 

Ganeshi y. Empress, 25 P. R. 1854 Cr, followed. 

In proceedings against such a person, although 
evidence of general repute is admissible, it cannot 
be allowed to override the findings arrived at by 
the Civil Courts after trial, 


6 
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Revision of the order of the District 
Magistrate in Criminal Appeal No. 29 of 
1917 desided on 17th July 1917. 

The Hon’ble Mr. M. R. Dixit, for the Appli- 
cant, 

The Hon'ble Mr. G. P. Dick, for the Crown. 

ORDER.—\This is an application for 
revision of an order passed under section 
110 of the Criminal Procedure Code. 
various charges against tbe 
applicant, but the trying Magistrate with 
extreme fairness has disbelieved most of these 
allegations, “His finding may be summed 
up in- his own language: “The man 
appears-to be a gambler in civil litigation, 
he has the reputation in his village of 
being a perjurer, a forger and is notorious 
fox instituting suits against poor illiterate 


: people on false claims.” 


There is some reference to a criminal case 
but suficient details have not been brought 
out. There is a reference to an applica- 
tion to the Police by P. W. No.5 which, 
however, is explained in the deposition 
of P. W. No. £, from which it appears that 
the accused was merely the writer of the 
application at the instance of other people. 
The ourious-feature of the case is that 
the accused has been successful in most 
of his claims, and these claims are beld to 
be false claims upor the opinion of villagers. 
In such proceedings, although evidence of 
general repute is admissible, it cannot 
be allowed to override the findings arrived 
at by Civil ourts after a trial, As pointed ont 
in Ganeshi y. Empress (1), section 110 of the 
Criminal Procedure Code does not apply to 
an accused person who has the reputation of 
habitually bringing false olaims in Civil 
Courts Such'a person may be punishable 
under section %09 of the Indian Penal 
Code, .but he does not by so doing commit 
either, if he succeeds, of 


extortion or, if he fails, of attempting 
to commit extortion. 
Although tbe period for which the 


applicant bas been bound over has expired, 
he is entitled to have the order set aside 
and I accordingly cet aside the order of 
the Sub-Divisioral Magistrate, dated the 
15th May 1917, and direct the bond for good 
beLaviour to th cancelled, 
Order set aside, 
(1) 26 P. R. 1894 Cr, 
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PATNA HIGH COURT. 
URMMINAL APPRAL No, 45 or 1918, 
. May 27, 1918. 
Present: -Mr, Justice Mullick and Mr, Jnatiée 
©  Phornhill. 4 
RAM BHAGWAN AND orueas—Accusmp 
— APPELLANTS 
versus ie 
EMPEROR—Reseonpent, 
Criminal Procedure Code (Act V of 1898), s. 298— 
“Trial by Jury—Judge's charge—Duty of Judge—Mis- 
direction and non-direction — Document admitted with. 
out objection—Hxecution, proof of, whether necessary 


< —failure to draw attention of Jury to presumplion 


: arising under Stutute—High Court, power of, to weigh 
evidence after exclusion of inadmissible matter. f 
Where a document, which is not per se inadmis- 


sible, is admitted by the Court in- afcriminal trial , 


without formal proof of execution, and the accused 
having safficient opportunity at the trial to call 
for formal proof omits to” take any Objection, he 
cannot afterwards, in appeal, impeach the verdict 
of the Jury, dn the ground that the document had 
been admitted without formal proof, [p. 83, col. 2; 


— p. 90, col. 2.) . 


A parcha slip granted in the course of survey 
proceedings ia not a public document and is not in 
any way-recognised by law, It is, therefore, inadmis- 
sible in evidence to prove title or possession, Ina 
criminal trial, however, the, Judge is competent to 
draw the attention of the Jury to the’ fact that the 
percha slip was granted to-w particular person as 
adast jom to the question of possession. [p. 83, 
col, 2, ` i : 

The omission to draw the attention. of the Jury to 
the provisions of section 1U8-B of the Bengal Tenanoy 
Act and the presumption arising therefrom does not 
constitute & sérious error on the part of the Judge, 
where the point has been thoroughly discussed by 
Vounsel aud the Jury are under no misconception 
regarding it. [p. 84, coh-1; p, Y4, col. 1.5 

Where there is no evidence of a particular matter, 
it would be an erroron the part of the Judge to 
lay down the law to the Jary on that matter, which 
is nota matter legally and properly before the 
Jury. [p.8s, col. 2.) 

The ability of the Counsel engaged in the defence 
does not relieye the Judge of his task, which the 
law imposes upon him, of fully and fairly charging 
‘the Jury. At the same time it is reasonable that 
‘the Judge should tuke into account the elaboration 
and the skill of Counsel. [p. 5Y, col, 1.] 

Per Thornhill, J.—If in a criminal trial evidence 
has been admitced which should have been rejected, 
it is competent to the High Gourt to consider 
whether, after excluding the evidence wrongly 
admitted, tho rest, of the evidence is sufficient to 
sustain the verdict, [p. 91, col. 1.) 


Appeal from a decision of the Sessions 
Judge of Patna, dated the 28th February 
1913. X E, I 

Messrs. Hasan Imam, P. O. Manuk and Indu 
Bhusan Biswas, for the Appellants. 

The Government Advocate, for the Crown, 


-UNDIAN UASEB. 
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MyrLICk, J.—The appellants have been oon- 
victed under seations 148, 326 and 149, Indian 
Penal Code, for.committing a riot with deadly 
weapons in Mauza Khairatoli, in prosecution 
of the common object of which, namely, to 
assault the prosecutor Jauhar Ali and to 
forcibly carry away his paddy, severe ir: 
juries were caused to Jauhar Ali and.one 
Makdum Bux, who oame to his assistanoe, 
was kHled on tbe field in dispute, which 
is said to be plot No. 35 and to be situated 
to the west of the ‘village and to measure 
16 cottahs. a4 . 

The evidence is that Janhar’ Ali, having . 
cut part of the paddy on this plot on 
Thursday, the Sth November last, and on 
the morning of ‘the 9:h November and 
stored the same in the bodse of Makdum 
Bux, returned to the field about 3 pr. m. of 
that day with four\| labourers; that after 
cutting had been resumed the appellants, 
with a mob numbering 50 or 60 headed 
by ove Indra Dewan and Ram Bhagwan 
aud armed with spears, swords and fathts, 
came and objested to the gutting on the 
ground that Indra Dewan had purchased 
the plot; that they attacked the prosesutor’s 
men and that after, killing Makdum Bux 
cut and carried away the remainder of the 
paddy. è 

A telegram announcing the riot reached 
the Sub-Inspector of Phulwari Thana at 
ll pM. 

Meanwhile in consequence of. ~information 
given by “Rameswar, one of the Chaukidars 
of the ` village, at 6-30 r, m. at the Phulwari 
Police Station, Sub-Inspestor Ali MHosain 
had deputed Sub-Inspestor Kuldip Narain 
Singh and some constables to proceed to 
the spot. This Swb-Inspector arrived at 
the piace af 10 r. a. ond at 11-45 r.m. 
recorded the information given by Jauhar Ali, 

Sub-Iospector Ali Hosain took up the 
investigation on the following day with the 
result that“ Indra Dawan, his Gomastha | 
Ram, Bhagwan and Rafiq, from whose father 
Janhar claims to” have bought plot 
No. 35, and 13 others were sent up for 
trial. , i 

‘In the Sessions Court the accused, who 
were defended by Mr. Hasan'Imam, declined 
to give any explanation for the injuries 
to Jauhar Ali and Makdum Bux, but 
suggestions were made in cross-examination 


Court had admitted this 
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that. the occurrence took place on plot No. 
111, which is to the north of the village aud 
in respect of which there is a dispute 
between -Jauhar and Salim on the one 
side as owners and: Indra Dewan on the 
other who claims as Ijaradar. In support 
of this relianse was placed on the informa- 
tion’ given by Rameswar Chaukidar at ô- -30, 
PM. and by Dalsinger Chaukidar at 7 P. MA 
The case of the prosecution was that these 
informations were lodged after the riot in 
order to make a case for the defence. 

“The Jury appear to have accepted the 

case put forward by the prosecution and 
while acquitting Indra Dewan and seven 
others, found the appellants before—us 
guilty. ‘ 
. Tha present appeal is preferred by ihe 
appellants on the ground of improper 
admission of evidence and non-direstion 
and misdirection on the part of the Spasioci 
Jadge in his charge to the Jury. 

Ths complaint on the ground of improper 
admission-of evidence relates to a sale-deed 
alleged to have been executed on the 27th‘ 
March 1906 by “Amanat Ali, the father 
of the accused Rafiq, in favour of Jauhar 
Ala son Sadral Hog in respest of plots 
Nos. 35 and 40. Jt does not appear that 
the document was formally proved: It is 
alleged to have been 
prosecution on the 1&th of February in the 
Sessions Court and marked by the „presiding 
Jcdge on the 19th. It was referred to 
by the learned Judge in his charge to the 
Jury on the 23th of February, on the footing 
that there was no objection to its admission. 

Tt is contended by Mr... Hasan Imam, 
who appears for all the appellants before 
us except Ram Bhagwan, that the document 
was marked by the Oourt without his 
knowledge and, consent and that though 
present at the time of the delivery of the 
charge to the~Jury, he did not notice 
that the learned Judge was referring to this 
document, The list -of the exhibits 
contains an entry to the effect that the 
document was admitted without objection, and 
it is- asserted by the learned Govern- 
ment Advocate who appears on behalf óf 
the Crown that formal proof was waived 
by the defence. In my opinion it was the 
duty of the defence to discover between 
the 18th and the 28th Eebruary that the 
dooument and 
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‘favour, but for some reason or othe 
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marked it as an exhibit although it had 
not been formally proved, and the omission 
to make-any objection appears to me to 
support the allegation that the defence did 
not consider it worthwhile to demand legal 
proof. It is unfortunate that during the 
delivery of the charge, while the Judge was 
referring to this dosument for the purpose of 
drawing an inference as to the possession 
of Janhar~ Ali, no-one on behalf of the 
defence sonsidered it necessary to make 
any protest. “In my opinion the circum- 
stances under which the document was 
admitted by the Court establish that the 
accused had sufficient opportunity at the 
trial to call for formal proof and that 
having omitted to raise any objection then 
it is not open to them now, the document 
not being per se inadmissible, to impeach the 
verdict of the Jury on the ground of any 
formal defeat. 

Phe second error of law complained of 
is that as the Record of Rights shows the 
name of Amarat as the tenant of the 
plots Nos, 35 and 49, the Sessions Judge 


"should have drawn the Jury’s special atten- 


tion to the provisions’ of the Bengal 
Tenancy Act, which require that the Court 
shall presume the entry to be correst until 
the contrary is shown. 

It appears that a parcha slip was given 
to Jauhar Ali showing an entry in, his 
tha 
finally published Record of Rights was in 
Amanat’s fayour. The learned Judge drew 
the attention of the Jury to the parcha 
slip and in regard tothe Record of Rights 
the only observation he made was “that 
no evidence of possession of Rafiq had been 
given except the finally published record”. 
Now the parcha slip was clearly inad- 
missible in evidence in proof of the title 
and possession of Jauhar Ali. It is not 
a public document and is not in any way 
recognised by law, but what the learned 
Sessions Judge appears to have done was 
to draw the attention of the Jury to the 
fact that the parcha slip was granted to 
Jauhar Ali. This he had every right to 
do. It was a fact relevant to the question 
of possession. It does not ssem that the 
slip .was admitted by the learned Judge 
as a document of title. 

- As regards the finally published record, 
namely, the khatian, it is true that the 
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-Yearned Sessions Judge did not in terms 
toll .the Jury of the presumption raised by 
“the law, but we have been told by the 
learned Government Advocate that the law 
was in favt fully explained to the Jury 
and that the Jury were under no miscon- 
seption on this point. The case of Brzj 
Behari Singh v. Sheo Sankar Jha (1) was 
fully, discussed by the prosecution in the 
course of the trial. The judgment of the 
High Court in that case in clear terms 
lays down the proposition that a Record of 
Rights, though nob creating or extinguish- 
ing any title, is good evidence of posses- 
sion, which requires to be rebutted and 
I observe from the croas-examination of 
Jauhar Ali by Mr. Hasan Imam that 
Jauhar Ali understood that legal position 
in- this sense. Having regard to the 
constitution of the Jury, which consist- 
ed of the Prinaipal of tbe Law College 
at Patna, a non-practising Vakil aud three 
other -educated gentlemen, I am satisfied 
_that the omission to draw the attention 
of the Jury to the provisions of section 
103 of the Bengal Tenancy Act did not 


in this case constitute a serious error on the ` 


part of the Judge. 


The third error as regards the document- 
ary evidencs is said to lie in the Judge's 
not drawing the attention of the Jury to 
Exhibit 11, which was a decree obtained by 
Musa, thesuperior landlord, against Amanat 
for rent, 

It is urged that the Judge shonld have 
also drawn attention to the fact that Jauhar 
had produced no rent receipts, although 
he had said in his evidence that he had 
receipts at bome, It is also urged that 
the Judge was wrong in telling the Jury that 
there mas no evidence of Rafiq’s possession 
except the Record of Rights. 

Now with regard to Exbibit l1, the. doeu- 
ment was beforethe Jury and they were at 
liberty to draw any inference they liked from 
it. Jauhar Ali had in his cross-examination 
said that the decree was a collusive decree 
between Musa and Amanat and that he had 
been throzghout in possession for Il years 
and had been paying rent td Musa. The Jury 
were aware also that Jauhar Ali had pro- 
duced no documentary evidenceto support 


(1) 39 Ind. Cas. 85; 2 P. D. J. 124 1 P. b W. 433; 
(1917) Pat, 108. 


-of sale. 


that Rameshwar Chaukidar’s 
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his possession except Hxhibit 9, the deed 
Having regard to the fact that 
the case was in the hands of so able an 
Advocate as Mr. Hasan Imam, it does not 
seem to me that the. omissions complained 
of were of prime importance. 


As to the. omission to tell the Jury 
that ‘Kanieshwar Chaukidar had in his evi- 
‘dence stated that Amanat Ali’s field had 
come into Rafig’s possession, it appears 
information 
was based upon hearsay and the learned. 
Judge was right in not treating it as a 
a piece of evidence in favourof the defence 

With regard to the occurrence itself 
various grounds of non-direction and mis- 
direction have been taken, with which I will 
now proceed to deal. 


Grounds Nos. 8,13 and 14 relate to the 
cutting of the paddy which is alleged to 
have been. standing on plot No, 35 on the 
day of occurrence. The case for the defence 
as suggested in the cross-examination is 
that there. was no paddy on plot No. 35 
and that there was paddy on plot No, 111 
and that the occurrence took place on an 
attempt by Jauhar Ali to ont the latter, 


It is urged thatthelearned Judge should 
have brought-to the attention of the Jury 
the evidence of Rameshwar Chankidar, 
prosecution witness No. 19, to the effect 
that the paddy of plot No. 35 was cut 
4or 5 days previously, in my opinion 
the omission was not material, Ramesh- 
war was ,a thoroughly unreliable witness. 
He was íe cjared hostile by the prosecution 
and his evidence in regard to the informa- 
tion laid before the Police was discussed 
Ly the Sessions Judge at page l5of his charge 
in the paper book. 


The learned Sessions Judge . also put 
before the Jury the evidence of prosecution 
witaess No. 21, and discussed the question 
whether from the appearance of the field 
it was possible fo state withany degree 
of certainty whether the crap was cat within 
2, 3 or 4 days, and he left them to draw their 
own conclusions, 


A similar objection is taken in regard 
to the Judge’s omiasion to tell the Jury 
that no. paddy was found on the way by 
which the rioters were alleged to have 
returned. This is also a minor matter, 


a 
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Tt is next urged that the Judge should 


“mot have told the Jury that- the ‘osourrence 


took place at 4.30->. m, It seems that what 
the Judgé did tell the Jary was that 
according to thé prosecution story the riot 
took place at 4.30 ?; 41. (sea page 12 of the 
charge). He also refers to the fact that in the ` 
first: information the riot is ‘entered-by the 
Police as having taken place at 4-30 r, 3. The 
learned Judge told the Jury that Jauhar Ali 
and his labourers arrived at3 r m. and.that 
‘according to Jauhae Ali the assault tock 
- place &t 4-30 p.m. -He asked the Jury to 
consider whether or not the cutting of the 
paddy took place during the interval. In my 
pinion there was ño non-direction or- mis- 
direction in regard to -thts point. 
Grounds Nob; 9, 10, 11, 12, 15, 16, 18 
25 and 26 relate-to the placa of occurrence. 
It is contended by Mr. Hasan Imam 
that the Snb-Inspestor Kuldip Narain 
Singh has been guilty- `of tampering with 
the diaries and that when he set ont from 
Phulwari at 7 P. m. On the 9th November, 
phe made an entry in his diary to the 


” effect that the occurrence had taken place. 


in a field: on the north side of Khairatoli, 
but. that at 11-45 after recording Jauhar 
Ali's statement he made an interpolation 
by adding’ the words “in Gahua Khanda,” 
The Sub- Inspector. states ‘that what the 
Chaakidar told him was. that the place 
of occurrence was on the north aide of 
Khairatoli in -Gahua Khanda. As plot 
No. 111 is not and plot No. 35 is in Gahua 
Khanda the interpolation, if it was an 


interpolation, would -t6 some extent favour. 


the prosecution, In this connection it is 
not quite clear what the defence is. Is 
‘it suggested that the Sub-Inspector went 
“on that night. to plot No. Lil, and that 
it was there“ that he found Jauhar Ali 
“sorpse and that the 
Sub-Inspector caused a case to be manu- 
factured on plot No. 35 ‘after removing 
-Jauhar Ali and the corpse of Makdum 
Bux to that plot? Oris it suggested that 
the Sub-Inspector did- not go to plot No. 
Tli at all but that a false case had been 
manufactured: before the Suab-Inspector 
-arrived and that he was taken to plot 
No, 35 immediately upon his arrival? In my 
“opinion, tha whole evidenzs was bsfora the 
Jury “and the learned Judge seems to have ` 
discussed it in gonnestion with the two 
| . 


- Bux, and the 
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informations given by the two Chaukidars 
and in connestion with the suggestion that 
the riot took plaze on plot No. 111, The 
omission to draw the Jary’s special atten- 
tion to the. evidence given by Kuldip 
Narain with regard to ‘the entry in his 
diary does- not appear to me to ba serious. 
The same may be said with regard to 
the point that the Jory’s attention was 
not called to the fact that in the map 
prepared for the purpose of this case no 
mention ig made of .the fact that blood was 
found on plot No. 35. The evidence in the 
-case is thas there were copious marks of 
blood on this plot and the condition of the 
ground was such as to be consistent with the 
theory put forward by the prosecution. The 
omission of any entry in the mapas to the 
placa where blood was found does not saem bo 
ma to be very material. 

Then as regards the faot that there was 
paddy on plot No. 111, it was unnecessary 
to tell the Jury this, but it is contended 
that the” learned Judge should have asked 


the Jury to sonsider why the paddy of 
plot No, 35 should have been stored in 
Maokdum  Bux’s house. The explanation 


given by Jauhar. Ali- was that this was 
done bacause Jauhar Ali’s hoaye had fallen 
down. In my opinion it was not neces- 
sary tò. draw the Jury’s special attention 
to this explanation or to the fact that 
only 16 bundles ware foand in Makdum’s 
house. The explindtion may have béen 
false, but it was open to the Jary to believe 
it or not as they liked. 

Then it is contended that the learned 
Judge in drawing attention to the fact 
that Mukdum Bux though dead was found 
lying on a khatia with a pillow under his head 
should have suggested the inference that 
the whole case for the prosecution was false, 
~ It is suggested that the placing of a 
pillow ander the head of a dead man is 
a Glear sign of a soncosted case. Atton- 
tion was drawn to this point in oroas- 
examination and the Jury were in full 
possession of the fasts. The evidenco iz 
that two, pillows were brought, oné for 
Jauhar Ali and the other for Mukdum 
person who brought ths 
pillow for Muidum says that if he had 
known that Mukdam was dead he would 
not have brought it. In my opinion the 
learned Judge was not guilty of any error 


t 
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in leaving the evidence to the Jury and 
in omitting to suggest-the inference that 
the occurrence took place on’ plot No. 111. 
I find ‘he did maké mention of the ciroum- 
-stance about the pillow and there was 
sufficient compliance with the law in leaving 
the Jury to draw their own conclusion in 
these circumstances. 

Ground No. 12, which is to tle effect 
that ‘there was an, omission in not telling 
the Jury that the foot-prints on plot No. 
35 might have been caused by the reapers, 
ground No. 15, which relates to an incident 
connected with a ‘man called Surju Saran, 
who told the Police during the enquiry 
that he was inspecting¢-plot No. 111, 
because that was the place of occurrence, 
and ground No. 26, which relates to the 
delay of the Police in inspecting the place 
of ocourrence, have not-been pressed before us, 


In my opinion, therefore, so far as the” 


above grounds are concerned, the learned 

Judge. has not been guilty of any serious 

‘error either of non-direction or misdirec- 
` - 


T ione 


E But it has been very strongly urged by 
‘Mr. Hasan Imam that the learned Judge 
sbould have told.the Jury in clear terms 
what ‘the consequences would beofa find- 
ing that the occurrence took place not 
upon plot No. 35, but upon plot Ño; 111. 
It is suggested that the Jury may have 
thought that althoogh the occurrence took 
place on plot.No. 111, still as one man 
had been killed and another “had Leen 
' severely injured it was immaterial where 
the “occurrence took place. It is contended 
that the right of private defence would 
` haye arisen in regard to plot No, 111, as- 
suming that Indra’ Dewan was in possession, 
and therefore the charge that the acoused 
“ were members of an urilawfol assembly could 
not have been supported. 
Now. the reply to this is that the case for 
the prosecution was clear and simple, It was 
` that the occurrence took place on plot No, 35, 
that Jauhar Ali was‘in possession and that the 
appellants in trying to take forcible posses- 
sion of that plot committed the various 
-offences with which they were charged. 
The accused at no stage of the case raised 
the explicit defence that a fight took place 
on plot No. 111, or tbat there was a right 
of private defence. The gase for the proses 


. 


- gubion was that if the Jury refused to belieye 
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that the occurrence took place on plot No. 
35, then the accused were entitled io an 
acquittal. There was no- alternative case ` 
that even if the ocourrence was found to 
have taken placg on plot No. 111, the ac- 
cused would be guilty‘of one or other of 
the offences charged. In this connection it 
is only necessary to draw attention to the 
case of Emperor v, Upendra Nath “Das 
(2), where their Lordships held that where 
there was no evidence of a particular matter, 
it would be anerror on the part of the 
Judge to lay down the law to the Jury on 
that matter, which was not a matter legal- 
ly and properly before the Jury, andstheir, 
Lordships cited with ‘approval: the follow- 
ing observations in Jamisheer Strdar’s case 
(8): “No accused person can at the same 
time deny committing an act and justify it. 
The Jaw does not admit of justification 
by putting forward hypothetical cages. 
It must be- by proof of actual facts.” 
Therefore in this case if there was no direct 
and legal evidence of the occurrence hav- 
ing taken place on plot No, 111, and in my 
opinion there was not, the learned. Judge 
was perfectly right in omitting to discuss _ 
the consequences of the ocsurrence haying 
taken place in connection with.that plot. In 
my opinion the Jury were fully aware of” 
< the fast that if they found that the occur- 
rence took place in the Jatter plot, then tle 
accused would be entitled to an acquittal. | 
It becomes immaterial, therefore, to consider 
Mr, Hasan Imam’s further objection that 
the learned Judge should have disoussed 
in greater detail the contents of. Exhibit 
D, which wasa plaint lodged by one Chota 
Jabbar in respect of plot No. 111 against 
one Fasiuddin and others. This. document 
was admissible for the purpose of showing 
that there was a dispute with regard to plot 
No. 111, bunt asa matter ~of fact the learned 
Pensions Judge bas clearly drawn the at- 
tention of the Jury to the unsatisfactory 
evidence given by Jauhar Ali in connection 
with this plot. In some places Jauhar Ali 
has claimed the plot and in others he has ` 
not, and. the learned Judge has been guilty 
of no error'in respect of this part of the 
case.. The Jury were in full possession of 


(2) 3% Ind. Cas. 138; 19 C. W. N. 658; 
377; 16 Cr. L, J. 561 (F. BJ). 
(8) 1 0. L. R. 62, 
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the unsatisfactory nature of Jauhar Ali’s testi- 


mony with regard to his.claima in this matter. 

‘It remains tó consider grounds Nos. 19, 
20, 21, 22 and 23, which -relate to the alibi 
set’ up on-behalf of - Indra Dewan and Rain 
Bhagwan. A Vakil -named Bimala Charan 
Sinha deposed ‘that on the' 10th November 
1917, he appeared for Indra Dewan in a 


~ ~ givil suit before the fourth Munsif of Banki. 


\ 


pur, ‘that òn the previous day both Indra 
- Dewan and Ram Bhagwan cameto him at 
Sor. 5-15°P. m. to consult him about the 


` case, and remained with him ‘till ô- 30 P. m. 


and 'that ‘he made anote to that effect in. 


Kis diary of the 9th. Indra Dewan also 
furnished , ‘evidence tending to show that he 
was in his class at the, "Bibar > National _ 
College up’ to 2-30. p. m. ‘The Jury believed . 
“this evidence and acquitted him. 

Ram Bhagwan called the Head Comparing 
Olerk ofthe Patna District Jadge’s Court 
to prove that he must hava. been present at 
the Civil Court from 2 to 2-30 and then’ again 


- at 3-80 p. wu. for the purpose of receiving 


- om-the lst November. 


| 
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from the Court the copies of two docu- 
ments for which he had made applications 
The evidence in this 
ease showed:that both Indra Dewan and 
Ram Bhagwan were in the habit of riding 
bicyoles, and ‘in his charge the learned Ses- 
sions -Judge told. the Jury after they had 
themselves visited the saene of occurrence 
and were able to judge the distance that 
it was possible to walk from Bankipur to 


“the place of occurrence in 40 minutes. ~The 


Jury dishélieved’the evidence given on’ behalf 
of Ram Bhagwan and found him guilty. 

Now the first point that bas been made 
by Mr. Manuk is that the learned Judge 
‘should not ‘have treated the evidence of 
Jung Bahadur Singh, the: Head Comparing 
Clerk, so lightly and he should have dis- 
cussed it in greater detail and’ told the Jury 
that there was no reason for disbelieving 
this witness. The matter turned upon the 


-two applications for copy. filed on the Ist 


November. It is alleged that-s counterfoil 
is usually given to the applicant with `a 


direction to call on a certain day and that . 


in this ‘case Ram Bhagwan presented his 
counterfoil to the Head Comparing Olerk 
onthe 9th November between 2 and 2-30 
P: m.. Itis said that the copies were ready 


‘on the, "7th and 8th and.that Ram Bhagwan’ 


came himself had ue and 2-80 and gaye 
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a receipt upon the counterfoil for the copies, 
which he took away with him between 
8-30 and 430 p.m. In- cross-examination 
the Head Comparing Clerk admitted that 
if an applicant presented his counterfoil on 
the 9th July receipted under that date- 
and then went home and did not return 
till she 20th November and then demanded 
his copies, the date “9th November” would 
still remain upon the receipt aud also in 
the’ endorsement at the back of the copies, 
-which contains a columu showing the da'e 


. on which the copy is delivered to the appli- 


cant. The Head Comparing Clerk adds, how- 
ever, that such a case has never occurred, and 
Mr. Manuk’s complaint is that this 
qualification shonld have beén spesially 
brought . to the noticea of the Jury. Tha 
learned Jadge was evidently under 
the impression that the whole of the evi- 
dense of the witness was, inconclusive and 
that it did not establish definitely and beyond | 
doubt that Ram Bhagwan was actually pre- 
sent atthe Civil Court: up to 3-30 P, x: 
‘I’ share ‘in that: opinion, and I think that 
having regard to the fact that the witness 
was examined on the 26th of February and 
the argument of Counsel was heard on the, 
28th of February, the somewhat meagre 
discussion ‘of the witness’ evidence did 
not in the circumstance amount to 
a misdrection or Isad to a’ miscarriage 
of justice. Moreover, accepting every word 
of the Head Comparing Clerk’s evidence, it 

would still be open to Kam Bhagwan to have 
‘been at the place of occurrence ab 4-30 P. M. on 

the day in question. It was open to the Jury- 
“to believe the witnesses who deposed in 

“favour of Indra Dewan and disbelieve those 

who deposed in favour of Ram Bhagwan. Mr. 

Manuk has ctaracterised the finding of the 

Jury in this respect as perverse. When there 

was evidence which they could have believed 

as to the guilt of Ram Bhagwan and 

when it was open to them to disbelieve 

the evidence: offered by the accused in his 

defence, I cannot see that the sharge of. 

perversity can be supported, 

Then our attention has been drawn toa 
passage in the learned: Sessions Judge's 
charge in which he refers to the cironm- 
stance that Bimola Charan Sinha had 
produced documents in support of his 
story in Court. The charge as it stands 
after sorregtion on the lst March states 


- 
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that’ the witness had Produced documents, 
but Mr. Manuk says that what the learned 
Judge told the Jury was thai the witness 
bad produced no documents and that the 
Judge had made this a point of attack 
` against the credibility of the witness.’ £ 
think we must take bhe charge as it 
stands and in the absericeof any evidence 
to the contrary, we must ‘hold that the 
Judge told the Jury that there were 
doopments to support the alibi, probably 
referring to the records produced in the 
Civil Courton the 10th November. 
_ Mr. Manuk then draws attention fo the 
fact that in the course of his. address the 
Publis Prosecutor drew attention to the 
fact that the Vakil had not ` produced 
his personal diary of the 9th'in which he said 
he hed entered the hour of Ram Bhagwan’s 
’ visit, Mr. Manuk strongly characterises 
the conduct of the prosecution as unfair 
in not asking the witness immediate]y to 
go: to his house and” to bring the book, 
and he submits that ‘no conclusion, adverse 
to the defence should’be drawn -from the 
non-produstion of this piece of documentary 
evidence. .. In my opinion it was open to 
the prosecution to make the suggestion 
that they did, and the defence could even 
at that late stage have asked the, permission of 
the Court: to adduce the evidence in ques- 
- -tion. The Jury had the evidence of the 
‘witneases before them gndthey were com- 
petent to draw what inferences they liked 
upon the: facts. I do “not -think it was 
the duty of the prosecution to stop the 
trial in order to give the witress an 
opportunity of producing the diary. . 
Mr. Manuk next oriticizes the charge 
on the ground that the learned Judge 
should have brcught to the, notice of the 
Jury the'fact that in connection with the 
Salarpor murder case Jauhar Ali had im- 
plicated Ram Bhagwan. 
“Now thd history of that case is this. 
A Muhammadan nanied Nez'ruddin dis- 
appeared about a month before the riot 
at Khairatoli, He was not in any way 
connected either with Khairatoli, or with 
Jauhar Ali, bub four or five days after 
‘hig disappearance his father Wajid 
Jodged an information at the Bankipur 
‘Police Staticn saying that Bikam,. Pargash 
(father of Ram Bhagwan) and Shankar 
Lad picbatly rurdsred him. While the 
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Police investigation was going on he met 
Jauhar Ali, who was a stranger to him, 
in a bread ‘shop in the Civil Court som- 
pound at Bankipur and Jauhar Ali on 
hearing him talk about the disappearance 
of his son said that he bad seen Nazirnd- 
din being throw: into a canal by some 
Hindus. It does not appear from the evidence 
of. Abdul Wajid that in this bread shop | 
Janhar Ali named Ram Bhagwan as one 
of the murderers; but Abdul Wajid states 
that “be went off at. once to the 
Station and -told the Snb-Inspector what 
Jauhar Ali bad told him. Mr. Manuk 
states that the learned Jndge should have 
told the Jury that Jauhar Ali had named 
Ram Bhagwan in the baker's shop. This 
does not appear tp be the case from Abdul 
Wajid’s evidence, nor does it’ appear from 
the evidence of the Sub-Inspector Kuldip 
Narain, who was in charge of , the case. 
At page 39 of his deposition in ' this trial 
Jauhar Ali says that Pragash and others 
were the accused. At page 49 he says 
that he does not think that Ram Bhagwan’s 
name was mentioned in the bakers shop 


Police” 


z 


` 


and that it was Abdul Wajid who gave | 


the name of Pragash. At page 47, however, 
he states that he recognised “Pragash and 
Ram Bhagwan among the murderers, and 
Mr. Manuk insists that it was the duty 
of the learned Judge to bring this state- 
inent prominently to the notice of the Jury. 
The learned Government Advocate on 
the other hand suggests that this inolusion 
of Ram Bhagwan’s name was unintentional, 
that Jauhar Ali was giving his evidence 


in Court and that he did not in ‘fact im- 


plicate Ram Bhagwan at any previous stage- 


of the investigation in the Salarpur murder 
case, 

Tt is admitted that the Police fonnd no 
evidence against any one in that’ ease and 
refused to proseoute.. The learned Judge ap- 
pears to have discussed Jauhar Ali’ "a evidence 
fully (see charge at page 14). At page 1S 
he asks the Jury to treat the evidence with: 
caution. At page 15 he draws attention 
to the hostility between the parties as 
evidenced _by. the Salarpur murder ‘cage, and 
the only omission :of which he san be 
found guilty is his failure, while telling 
the Jury that there was hostility with 
Pragash, also to add that there was hostility 


while lying on a charpoy . 
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‘with Ram Bhagwan, the; son of Peagash, ‘In 
my opin:on the omission to inform ae 
Jury that.in one solitary passage in: 
testimony Jauhar Ali had added. ihe 
name of Ram Bhagwan does net seém to 
me to have been an omission of such 
prime importance as to vitinte the verdict. 

‘This disposes of’ all the points so “ably 
and forsibly argued before us by Mr. Hasan 
Imam and by Mr, Manuk. 

It is true that the ability of Connsel 
engaged in”tbe defence does not relieve 
the Judge of the task which the daw 
imposes upon him of fully, and fairly 
charging the Jury. At the same time it 
is reasonable that the Judge should take ` 
into account the elaboration and the skill 
of Counsel. On this point a’ number of 
authorities have been cited to us in the 
course of the argument,’ but it is not 
necessary to discuss them all. I desire, :how- 
ever, to draw attention to Queen v. Nim Chand 
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Judge has very often to caution a dury against 


accepting without very careful consideration 
some of the suggestions that are made to 
them. When we are called upon to say 
whether or not the Judge ‘has done his 
duty in addressing the Jury on the facts, 
we must look to his summing up asa 
whole, arid see- that the case has been 
fairly laid before them.” 

Tn the case of Hmpsror v. Malgmeda (5), 
upon which Counsel in the present case have 
relied, their Lordships of the Bombay High 
Court do not disapprove of the above 
principles, but they make the reservation 
“that the Judge should not omit matters of 
prime importance merely because they have 
been discussed by the Advocate. 

In my opinion taking the charge as a 
whole, it is not open to the imputation of 
partiality to the Crown, It was impossible 
for the learned Jadge not to make allowance 
for the ability with which the defence was 


. Mookeriee,(4), in which their Lordships of conducted before him and not to leave to the 


the Caloutta High Court so far back as 1873 
made the following observations :— 

“What a Judge rays to a Jury on the 
law is an -absolate and binding direction 


upon them. What he addresses to them upon . 


the facts are only such observations ‘as he 
thinks it necessary ‘and proper to make 
‘in assisting them to arrive at a 
eonclusion upon the evidence, which it is 
_ wholly in their province to deal with 
as they think proper, and the observations 
which a Judge would make to a Jury 
“ upon the facts. would be determined by 
circumstances which must vary, one’ may 
almost say,- in every case and in every 
tribunal in the country. They. would vary 
in’ a very great degree according to the 
intelligence of the Jury whom the Judge 
‘was addressing; they would also vary 
_very mush, according as the case had 
~ or had not been . fully discussed both for 
-and against the prisoners by Counsel prior 
_ to his addressing them. Had theré. beon 
no discussion of a case by Counsel, it 
would undoubtedly be necessary for the 
Judge to point out many things whieh, 
after the case had been fully discussed 
on both sides, both for the Crown and 
Jor the prisoner, - might well seem to him 
unnecessary. And on the other hand a 


- (4) 20 W. R. Or, 4. 


ry 


_ Jury, who were a body of unusually intelli- 


gent men, much that he would not have 
left to them if they had been less educated 
or less experienced.. The omissions of 
which the learned Judge has been guilty 
were not omissions of prime import- 
ance in the‘ circumstances of this case 
and to interfere with the verdict on the.. 
grounds urged would be to convert a 
trial with the aid of a Jory intoa trial with 
the aid of assessors. If the institution of 
trial by Jury is to .be maintained at 
all and is to flourish in this sountry, 
“the superior Courts must be jealous to 
see that nothing is done to weaken the 
Jury’s sense of responsibility in matters 
of fact, and unless there is clear and 
unmistakable evidence that the: Jury were 
misled by the Judge into a miscarriage, 
I think we should decline to interfere, 
The appeal will be dismissed. 

THOSNEILL, J. Ihave had the advantage of 
reading the judgment of my learned brother 
with which 1 fully agree. It, therefore, appears 
_ wnnecessary for me to discuss in detail the 
various grounds of objection set out in the 
appellants’ petition. They are mostly based 
on non-direction by the learned Sessions 
Judge. It must be remembered that 25 
witnesses were examined for the prosesu- 


(5) 27 B. 644 at p. 645; 4 Bom. L, R. 683, 


. 


= propositions of law in it, 


_ of the prosecution witnesses 
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„tion and cross- -examined at 
‘length. It’ appears to be assumed that 
the. headings of the ‘charge to ‘the Jury 
made under section 367, Civil Procedure 
Code, contain a “verbatim ` account 


~of the Judge's’ summing up, and 


_ it would’appear further that the present 


grounds ‘are made ont by ~ comparison of 
the recorded evidence with the headings 
of charge’ and where any evidence 
might be construed in favour of the 
aseused and mention of it is omitted from, 
‘or is not fully referred to in, the headings 
‘of charge, objection is taken. The remarks 
of their Lordships -of the Privy Council in 
Ohanning Arnold v. Emperor (6) would appear 
most appropriate: “A' charge to a Jury must 
be read asa whole. If there are salient 
these will, of 
course; be the subject of separate analysis. 
But in a protracted narrative of ‘fast, the 
determination of which is ultimately left 
to the Jury, it ‘must needs be that the 
view, of the Judge may not coincide with 
the views of others who look upon. the 
whole proceedings i in black type. It would, 
however, not be in accordance either with 
usual or “with good practice to treat such 


oases as cases of misdirection, if, upon the 


general ‘view taken, the cage has been 
fairly left within the Jury’s provinas.” 

It is clear from the sross-examination 
and from 
some of the written statements that a 
good “deal of attention of the defence was 


concentrated upon showing that the riot 
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ae 
considerable ' 


e. 


aid not take place in field No. 35, but. 


“hay have taken place in field No. 111, or 
elsewhere. In this respect two grounds of 
objection relating respectively to the 
admission of a saleedeed and the presump 
tion _ arising under section 103B of the 
Bengal Tenguey Act demand special atten- 
> tion. The prosecution case was that field 
No. 35 was in possession of the complainant 
Janhar Ali, while on behalf of- the 


accused it was sought to show that Rafig, 


son of Amanat Ali, was in--posseasion. The 
following extracts relating thereto and 


16) 23'Ind. Cas, 661; 41 C. 1023 at p. 1062; 18 ©. W. 

N. 185: 26 M. L. J. 621; 15 Or. L. 3. 309; 1 L. W. 481; 
7 Par. L. T, 167; (1914) M. W: N.606; 16 M. L. T. 79, 
12 . J. 1042; 20 O.L. J. 161; 16 Bom. L.R. 544; 
16; 41 I. A. 149; Aan 


J. P, C. 299; (1914) 
mip T, 324 30 T, 


R. 462 (P. C,). 
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_ not objected to by the parties. 
. opinion there is a considerable difference 
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taken from one of the- headings ‘of the 


charge have been severely attacked:—. 
“As to the 
plot No. 35 the prosecution have- produced 
a sale- deed, Exhibit 9, executed by Amanat 
Ali in favour of Jayhar Ali on 27th March 
1906. Janhar Ali was granted the area glip 
and parcha but in the. finally “published 
Record of Rights his name did not appear 
but the name of Amanat Ali is shown.” 
Wana “No -~evidence of 
posvesgion “of Rafiq has been given, except 
in the finally published Record of Rights.” 
TLe sale-deed, Exhibit 9, above referred 
to was produced on the 18th of February 
and handed over to’the officers in charge of 
Exhibits, It was marked on the 19th. 
No objection was in fact made to 
admission in the Sessions Court, Bunt the 
` learned Counsel who appeared for 
accused in that Court states: that he was 
unaware it, had- ever been made an Bxhibit 
and that he certainly intended . to object 
to it. it isa document which Jauhar Ali 
produced when he alleged possession for the 
last, 10 or 12, years. The objection made 
is that its execution has not been formally 


“proved and that the Judge in performing 


the duties prescribed by 
Criminal Procedure Code, 
rejected it whether it 


section 298, 
should. . have 
was or was 
In my 


between evidence which js inadmissible on 
account of its inherent nature and evidence, 
such . as the document complained of, which 


‘would be admiasible on formal proof of 


its execution. “Here the document was in- 
nosently admitted on the supposition that 


formal proof of it was waived, Even assum- ` 
ing that it was wrongly admitted ‘though’ 


not objected to, it seems clear from the 
authorities that it is not the admission of 
every inadmissible evidence which vitiates 
trial by Jury and that it is, the: duty~ of 


the Appellate Court.first.to consider-whether | 


the evidence improperly admitted is material 
and-such as is likely to have exercised a 
prejudicial ixfluence on the minds of the 
Jury. F 

Now the sale deed of 1906. could not 
have proved present possession, 
does not appear to me that, had it been 
objected to and rejected .on the ground 


‘that it had -nop been proyed, the gase for 


title to and possession of ° 


its 


thè - 


and it 


if 


AN 


‘S 


daty Sof the Judge to. 
“attention of the Jury to the presumption 


: Act. 


a“ 
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the defence would have been advanced in 
faae of the abundant.evidensa of possession 
given by the witnesses mentioned in the, 
Judge’s charge. There is authority to show 
that if evidence has, been admitted, which 
should have been_-rejected, it is competent 
to the High Court to consider whéther, 
after excluding the evidence wrongly 
admitted, the rest of the evidence is suffi- 
cient., to sustain the verdict, Emperor v, 
Waman. (7). Oases also have been cited 
indicative where a verdict is vitiated owing 
to misdirection, the Appellate Oourt should 
not go into the facts and substitute its 
own decision for the verdict of the Jury. 
In my opinion, the’ accused have’ not, been 
prejudiced by the-admission of the docu- 
ment in-question and tbe circumstances 
and fact of its admission do not constitute 


-any material misdirestion or error demand. 


ing’ a rétrial. It is also urged- that not- 
withstanding how atrongly Counsel for the 
accused may have relied on and explained 
i entry in ‘the Resord of Rights shewing 
he name of Amanat Ali, father of Rafiq, 
tof have been recorded, it was the bounden 
have drawn the 


of correctness attached to the entry arising 
under section 103B of ths Bengal Tenancy 
it would appear to me, where this 
presumption was neverdenied and where no 
question was raised which the Court was called 
upou to decide (see section 298, Criminal 
Procedure Code), it .was not incumbent 
upon the Judge-to dwell upon a matter 
such as this, arising during the course of 


_ the trial, unless there was Some indication 


that the Jury misunderstood ït or were 
ignorant as to its effect. The Jury was 
an unusually intelligent one. They had 
heard Jauhar Ali.cross-examined as _to the 
importance of the Record of Rights and 
his admissions relating thereto. The Jury 


“had likewise the benefit of being address- 


ed by the- learned Counsel for the accused 
on the subject. The tone of the Judge’s 
remarks in his headings of charge seems 
to me fo indicates that he was dealing 
with a matter, namely, the Record of 
Rights, the presumption under ‘which was 
thoroughly appreciated by the Jury he was 
addressing. To my mind the fact that 


(7) 27. B. 626; 5 Bom L. R. 599. ty Ms 
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the learned Judge did not pointedly call 
the attention of the Jary to the provisions 
of section 103B did not influence their 
finding in the least. Mr, Manuk on behalf 
of Ram Bhagwan, while relying on the 
joint grounds put forward by all the 
appellants, further raised objection to the 
way in which the evidence relating to the 
alibi pleaded by his client was presented 
to the Jury. My learned brother has 
likewise dealt in detail with this. No 
doubt the Judge might. have presented the 
evidence of the Comparing Clerk in a more 
amplified form, but considering this witness 
was one of the last examined and his 
evidencé was, therefore, fresh in the minds 
of the Jury, I do not think the faot of 
the Judge exercising his discretion in 
dealing concisely with his evidence is a 
good ground for complaint. 


In conclusion I would remark that while 
mindful of the .interesting and able argu- 
ments of Mr. Hasan Imam and Mr. 
Manuk on bshalf of their clients, a careful 
examination of the evidence and’ the bead- 
ings of the learned Judge’s summing up 
has led me to the opinion that he has 
well fulfilled the requirements of law and 
discharged his duty to the Jury. He 
appears to me to have dealt with all the 
important and salient features of the case 
and to have presented them fairly and 
honestly to the Jury. J, therefore, agree 
with my learned brother that this appeal 
should be dismissed. , 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
- Criminar Revision No 222 or 1918, 
May 23, 1918, 
Present :—Justice Sir P, O, Banerji, Kr. 
MANOHAR—Appticant 
versus 
EMPEROR— RESPONDENT. 

Penai Code (Act XLV of 1860), s. 182, applicability 
of—Petition to District Magistrate to unlock house 
containing false allegations, whether falls within scope of 
‘section — Offence, gist of. 

Section 182, clause (a), of the Penal Code applies 
to a case in which A is intended that a pubiic servant 


x 


° 
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‘he was tried and convicted. 
- ig whether the conviction is legal. 


` 


should dooromit to do something which he ought 
to do or omit to do if he knewthe true facts, that 
is, which he would be legally justified in doing or 
omitting to do if he knew the true facts. 


` Asking a Magistrate to do an act which would be 


“an illegal act oven if true facts were stated to him,. 


would not come ‘within the purview of the section. 


Accused petitioned the District Magistrate praying 
that ascertain tenants. occupying his houses had 
absconded leaving the houses locked up, the houses 
might be unlocked to enable him to execute the 
necessary repairs. His ‘application was sont for 
compliance aud report to the Police, who reported 
that the allegations contained in the petition were 
untrue, upon which the District Magistrate sanctioned 
hia prosecution under section 82 of the Penal Code: 

Held, that the section was inapplicable to the 
circumstances of the present case. oc. 

Criminal revision from an order of the 


Sessions Judge, Jhansi. 


Mr. Satya Chandra Mukerji, for the Appli- 
cant, . 
Mr: R. Maleomson (Assistant Government 
Advocate), for the Crown. : 


JUDGMENT.—The applicant, Manohar, 
has been convicted under section 182 ‘of 
the Indian Penal Code, under the following 
circumstances. He submitted a petition to the 
District Magistrate in which he stated that 
sertain tenants ocetpying his houses had 
absconded, leaving the houses locked up, aud 
he prayed that the houses might be unlocked 
and opened-to-enable him to execute re- 
pairs, as otherwise the houses would fall 
down when the rains began. The applica- 
tion was sent to the Police for compliance 
‘and report, The Sub-Inspector reported that 
the allegations in the petition were untrue. 
Thereupon the District Magistrate sanction- 
ed the prosecution of the accused under 
section 182 of the Indian Ponal Code, and 
The question 
Under 
section 182 a person: who gives to a public 
servant any information’ which he knows 
or believes’ to be false, intending thereby to 
gause, or knowing it to be likely that he 
will thereby cause, such public servant to 
do any of the things mentioned in clause (a) 
or clause (b) of the section, would be liable 
to punishment. 


. that clause (b) is applicable, The question 


is whether dlause (a) applies, Under that 
slanse the false information must have been 
given with the intention or the knowledge 
bat the public servant would do or omit 
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In this case it is not alleged - 
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any' hing which he ought not to do or omit if 
the true facts were known to him. In the 
present ‘case. if the true state of facts were 
known fo the District Magistrate, he. would 
not be legally competent to issue the order 
which he issued or which was asked for. 
It is equally’ clear that ke would not ba 
competent to make the order if the infor- 
mation’ given: to him was untrue. It seeria 
to me that clause (a) of section 182 applies 
to a casein which it is intended that a public 


| servant should do or omit todo something 


which he ought to do or omit to do if he knew 
the trué fasts, that is, which he would be 
legally justified in doing or omitting to do 
if he knew the true facts, Asking a Magis- ; 
trate todo an act which would be an illegal 
act even if true fasts were stated to him 
weuld not, it seema to me, come within the 
porview: of the section. The information 
must be information regarding a fact which 
would induce the Magistrate to do something 
which he would be legally competent to do 
if he had been cognizant of the true - facts. 
As I have already stated, ifthe true facts 
were before the Magistrate he could not have 
issued the order which he issued to the Polige, 
By reason of the true facts not being stated 
hè issued an order which he could in no 
oase have issuéd. Therefore it seems to me 
that the present’ case is not a case tot 
-which the sestion applies. I allow the 
application, set aside the conviction and 


sentence, and direct that the fine imposed ` 


on the applicant, if paid, be refunded. 
` Application allowed. 


~ 





CALCUTTA HIGH COURT. 
` OnrainaL Revision No. 250 1918. 
. May 23, 1918. , 
Present:—Justice Sir Charles Chitty, Kr., 
* - and Mr, Justice Beachsoroft, 
BIMAL CHANDRA BANKRJEE— 


` PETITIONER «© 

TAR versus — a 

TEZ CHANDRA BANERJEE —Orrosire 
Patty. 


Criminal Procedure Code (Act V of 1898), 8. 181 (2) 
—Penal Code (Act XLV of 1860), s. 408 -Oriminal 
breach of trust by servant— Jurisdiction of trying 
Magistrate—Revision——Interferenoe by High Court, 
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Tho accused, a Tahsildar, realiseda large sum of 

money from the tenants of his master at a place 
~M., and being bound fo render accounts at a place 
B. ‘presented | there a false account with false ontries 
in his papors, shewing that a much lesser sum 
than what he bad realised was due from him: 

Held, that it was doubtful whether tke Court at B. 
would have jurisdiction to try the offence of criminal 
breach of trust against the accused, [p. 94, col. ~] 

Section 631, Criminal Procedure Code, is impera- 
tive and the Court is required to see in every case, in 
which it is asked to set aside a conviction on tho 
ground that the trying Magistrate had no jurisdic- 
tion to try the case, whether there has in fact been 
a failure of justico. Cp. 94, col, 2J, 

. Rule against the order of the District 
Magistrate, Alipore. 
FACTS appear from the samen; 


Babu Manmatha Nath Mukherjee (with him 
Babu Satindra Nath 
_Petitioner.—The question is whether the 
, Àlipore Court had jurisdiction to try the 
case. The charge does not - specify the 
place where the alleged misappropriation 
took place. The whole complaint is that 
the accused did not disclose that he bad 
received the sum of Rs. €00 from the 


_ tenants of Mr. B. Chakerbarty at Magura 


in the District of Jessore. The petition of 
complaint further states that baying received 
the money the petitioner went home, resigned 
the service,and then onthe complaints of 
thé tenants he was written to. He then 
same down and gave a falsa account, show- 
ing that only four annas and two pies were 
due by him to the complainant. Refers to 
the provisions of section 181 (2) of the Crimi- 
nal Procedure Code. Giving of a false account 
does not show that the money is retained 
and that does not confer jurisdiction on the 
Alipore Court to try the case. The Alipore 
Court should not have tried the case, when 
the petitioner stated before it that he would be 


- seriously prejadiced in his defence if the trial 


went on at Alipore instead ofat Magura. 
In fact it was not possible for him to 
produce all the evidence in support of his 
case at Alipore which he could produce at 


Magura. Refers to Simhachalam vy. Rati 
Kanta Laha (1). 
Mr. Orr, Dəputy Legal AP E 


for the Crown (with him Babus Atulya 
Charan Bose and Amarendra Nath Bose), for 
the Opposite Party.—The offence was con- 
cluded at Bbawanipur within the jurisdiction 

(1) 41 ind, „Cas, 188; 21 O. W. N. 573; 25 0. L.J. 


7 4l 440, 912; 18 Or. L. J. 702, 


sxepecify the 


Mukherjee), for the ` 


of the Alipore Court. The only defect 

in the okarge is that it does not 

place where the money waa 

retained. 1 rely on the provisions of sections 

531 and 537, Criminal Prosedure Code, which 

would cure the defect of jurisdiction, if 

any. Barring a mere statement there is 

nothing on the record to show that the 

accused has been in any way prejadiced by 

the trial having taken place at Alipore. 

The accused cannot get relief merely on 

the ground that the Alipore Court had no- 
jurisdiction to take cognizance of the case 

unless he shows to the satisfaction of the > 
Court that he was really prejudiced in his 

defence. Refers to Kangali Sardar v. Rama 

Oharan (<). 

Babu Manmatha Nath Mukherjee, in reply.— 
Both the Courts below proceeded “upon the ~ 
erroneous assumption that the loss ensued at 
Bhawanipur. Once it is shown that the 
Court has got no jurisdiction to try. the 
case it isthe duty of the prosecution to 
show. that section 53!, Criminal Procedure 
Code, would apply. See also section 256, 
Criminal! ~Procedure Code. 

` JUDQMENT.—In this casea Rule was 
issued at the instance of the petitioner, 
Bimal} Chandra Banerjee, calling on the 
District Magistrate to show cause why the 
sonvistion and sentence upon him “(the 
petitioner) should not be set aside on the 
ground - that the Alipore Court had no 
jurisdiction to try the case. The petitioner 
was a Tabsildar in the employment of Mr. 
Beyomkesh Chakerbertty with reference to 
Mr. Chakerbertty’s Jessore estates. The 
complaint against him was that he had 
misappropriated a sum of Rs. 800 which 
he had received by way of selami from 
tenants on three dates between January 
and March 1917. Tho charges, which are 
in identical terms, mutatis mutandis were 
that the petitioner at “Gangralia Cutchery, 
Police Station Magura, District Jessore, being 
a servant in the employment of Mr. B. 
Chakerbertty, in such capacity being entrust- 
ed with such and such a sum committed 
criminal breach of trust with respect to the 
said amount by cri-ninally misappropriating 
the same and thereby committed an offence 
punishable under sestion 408, Indian Penal 
Code, within my cognizance”. The osse 
was being tried by an Honorary Magistrate 

(2) 12 Ind. Cas, 98%; 36 0, 786; 12 Cr, L. J. 609, 
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with first class powers at Alipore. Pro- 
seedings had been commenced against the 
petitioner before in the Alipore Court on 
the. same charge and he was discharged 
_under section 203 on the ground that that 
“Court had no jurisdiction. The District 
| Magistrate, however, on application by the 
complainant was of a different opinion and 
direated the present trial. The charges 
may be objected to on the ground that 
they are not clear and precise; for instance, 
if the entrustment and criminal misappro- 
_priation took place at Gangralia as alleged 
` in the charge, it is dificult to see how they 
could fall within the cognizance cf .the 
Magistrate at Alipore unless some other 
words were added as to the place of mis. 
appropriation. Section 181 (2), Criminal Pro- 
cedure . Code, provides: “The offence of 


sfiminal misappropriation or of criminal _ 


breach of trust may be enquired into or 
tried by a Court within the local limits 
of whose jurisdiction any part of the pro- 
party which is the subject of the offence 


.. was received or retained by the aceused 


person or the offence was committed.” 
It has been argued here for the Crown 
that although the moneys were undoubt- 
edly received at Magura, still the accused 
“was bound to account to the complainant 
at the \ Sudder Cutchery , at Bhawanipore 
and that he was actually’ so called upon 
to account in the month of May 1917. In 
presenting bis account at that time he is 
said to have made certain entries in the 
rokar, and to bave urged on the strength 
of those entries .that only a small sum of 4 
“annas 2 pies was due by him to the com. 
plainant. It may be doubtfal whether this 
would bring the case within the jurisdis- 
tion of the Alipore Court—whether it could 
be said that. the offence was committed 
within the limitsof that Court’s jurisdic. 
diction. It is not, however, in our opinion, 
necessary to discuss that point, because it 
appears that the case may be decided on 
the provisions of section 531, Criminal Proce- 
dure. Code. That section provides: 
~ “No finding, sentence or order of any 
Criminal Court shall be setaside merely 
on the ground that the enquiry, trial or 
other proceeding in the sourse of which 
it was arrived at or passed, took place in 
a. wrong Sessions division, district, sub- 
“division or other local area, unless it 


appears that such error has in fact os- 
casioned a failure of justice.” That seation 
is imperative and the Court is required to 
see in every such case- whether there has 
in fact, beena failure of justice. Now in 
this case the-dconsed undoubtedly demurred 
at the first opportunity to the jurisdiction 
of the Alipore Court. He again presented 
a petition just before the trial before ‘the 
Honorary Magistrate commenced, in which 
he stated that he would be- seriously pre- 
judiced in his defense if the trial went ` 
on at Alipore instead of at Magura and 
that it would be almost impossible for him 
to produce ‘all the necessary papers and 
witnesses from Magura, That was his ap- 
prehension when the case was about to 
Gommense- But we do not find in | his 
petition here a single statement to show 
that those apprehensions have been realized | 
in any way. whatever. So far as can be 
seen from the order-sheet, he made no: re- 
queat to the trying Magistrate to summon 
any witnesses on his behalf from Magura or 
elsewhere, or to give him facilities for pro» 
ducing papers or documents. He does not 
appear to have intimated: that he wished 
to call. evidence in his defence., In his 
petition before this. Court he. does not 
allege that he did anything of the kind, 
or that it was refused or that he was in 
any way prejudiced by the trial having taken 
place at Alipore. He merely stated that 
he desired relief from this Court on the 
ground that the Magistrate of Alipore had 
no jurisdiction to take cognizance of the . 
complaint. In those circumstances, we do 
not think that we shonld interfere. It 
does not appear that the petitioner has been 
prejudicted in the slightest degree. The 
Rule is accordingly discharged. The peti- 
tioner must surrender to his bail and 
serve out the remainder of his sentence. 
Rule discharged. 
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$n PATNA HIGH COURT. 
Criminat Revision No, 259 or 1918, 
: July 25,°1918,' 
Present :—Mr, Jastica Mullick and 
Mr. Justice Thorvhill, 
GODHAN AHIR AND. OTHERS 
— PETITIONERS 
` VETSUus , 
EMPEROR— RESPONDENT. . 

Criminal Procedure Code (Act V of 1898), és. 110, 
190 (c)—Proceedings under s 110—~LZocal inspection 
by Magistrate before instituting proceedings, effect of. 

Although ‘section 190 (e) of the Criminal Pro- 
cedure Code in terms applies only to offencés, the 
‘principle ‘of that section must apply to cases of a 
miscellaneous character, e.g., to proceedings under 
section 110 of the Code. [p. 95, cols. 1 & 2.] 

Where a Magistrate was influenced by his pre- 
liminary local: investigation in coming to a finding 
as to the guilt of an accused person under section 110 | 
of the Criminal Procedure Code:. t 

- Held, thaf the conviction was bad inasmuch as the 


- Magistrate should not, under the circumstances, have 


4 


a Magistrate 


tried the case himself, [p. 95, col. 2.] 3 

Criminal revision from an order of the 
District Magistrate, Motihari. : 

Messrs. , Hasan Imam, G: C. Pal and 
Ambica Prasad Upadhya, for the Petitioners. 

The Government Pleader, for the Crown. | 

Be te JUDGMENT. 

Mutucx, J.—The petitioners before us 
have been ordered by the Sub Divisional 
of Bettiah to execute each a 
bond on their own recognizances for Rs. 100 
with two sureties of Rs, 50 each to be 
of good behaviour for one year. There 
was an appeal to the District Magistrate, 
without success, 

It appears that proceedings were in- 
stituted by the Sub Divisional Magistrate 
after inspection of a certain locality during 
his winter tour, in consequence of numerous 
complaints to the effect that the petitioners 
were in the habit of committing -mischief 
by. letting loose their cattle upon the 
lands of their. neighbours and of using 
violence if resisted. Now although he 
recorded a proceeding purporting to .be 
based upon information received from 
a complainant named Jotil Ahir, it is 
clear that he was considerably influenced’ 
by his own inquiry before he drew up 
proceedings and that he was really in the 
position of a prosecutor, He ought not 
‘to have, therefore, tried the case himself, 
Although section 190 (e), Criminal Pro- 
codure Code, applies only to offences, I 


` 
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think the principle of that section must 
apply -to cases of a misgellaneous character. 
The principle was applied by a Division 
Bench of this Oourt to a proceeding under 
section 147, Criminal Procedure Code, in 
the ease’ of Ram Asis Singh v, Abdus 
Samad Barahil, Criminal Revision No. 401 
of 1916,.and by their Lordships of the 
Oaloutta High Court in a oase under 
section 110, Criminal Procedure Code, in 
Alimuddin Howaldar v. Emperor (1). 

Mr. Lewis, the trying Magistrate, has 
very candidly observed in his judgment 
that it was impossible for him to re- 
move from his mind the impression which 
was produced upon seeing large tracts of 


‘land completely devastated by ravages of 


cattle, and he also states in his explana- 
tion that in addition to the 28 witnesses 
who had deposed hefore him some 150 
others were present and made oral com- 
plaints to him. It is clear, therefore, that 
his finding as to the guilf of the acensed 
was affected by the preliminary local in- 
vestigation. The order, therefore, calling 
upon the petitioners to execate bonds must 
be set aside, but we think that as there 
was evidence to justify the proceedings 
there must be a re-trial. 

It has ‘been strongly contended that 
there is no evidence of habitual mischief 
to bring the petitioners within the opora. 
tion of section 110 (d), Criminal Procedure 
Code, nor of any association such as would 
justify a joint trial, nor any specific 
finding as tothe part whioh each of the 
accused took inthe acts which haye been 
„held to constitute habitual mischief. These 
are matters, however, which must be the 
subject of the new trial, which we now 
direct the Magistrate to hold. The Magis- 
trate, of course, will bear in mind that 
a joint trial is not permissible unless there 
is evidence of something in the nature 
of conspiracy or of concert in respect of 
the various acts of habitual mischief to which 
the witnesses 


` 


have deposed. He mnst 
also bear in mind that he cannot use 
entries in the station diaries or Police 
reports without legal evidenoe of the acts 


alleged. There must also be an investiga- 
tion as to whether each of the petitioners 
who have been bound down has taken part 


(1) 29 0. 392; 6 C. W. N. 695, 
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MARTAND RAO Y, EMPEROR, 


in the various acts or otherwise acted in 
concert, . 

The learned Government Pleader bas 
contended that the local inquiry made by 
Mr. Lewis was merely made for the-pur- 
‘pose of testing the evidence of witnesses, 
Bat that does not appear to be the case. 


His inquiry was made not with the object. 


of testing the evidence of witnesses who 
had already deposed before him, but for 
the purpose of finding out whether or not 
any | proseedings were to be instituted 
against the accused. That being so, the 
principle that a Court is free to make a logal 
inquiry: for the purpose of understanding 
the evidence which has been given before 


him, does not justify the proceedings in this i 


case. 

We direct that the order of the Court 
below: be set aide and that the ease be 
re-tried by a Magistrate other than the 
Magistrate upon whose inquiry the proceed- 
ings were started, 

lf having regard to the fact that the 
petitioners have already been in jail for 
sometime, the trying Magistrate is of 
opinion that no further progeedings are 
necessary, it will be competent to him to 
drop the proceedings and to discharge the 
petitioners. Pending the trial of the peti- 
tioners, thay will be released on their own 
recognizances in such sums as the District 


--— Magistrate may deem proper. 


THORNHILL, J.—I agree, 
Order set aside, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CORISMINAL Revistox 85 oF 1918, 
June 18, 1918. 
Present:—Mr Kotwal, Offg. A. J. ©. 
MARTAND RAO — APPLICANT 
versus 


EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s3. 107, 125, 
439—Order requiring security for good behaviour 


e —District Magistrate, power of, to set aside order— 


evision—High Court, interference by. 


n - [1928 


An order requiring security for good behaviour 
under section 107 of tho Criminal Procedure Code 
can be eancelled by the District Magistrate under 
section 126 of the Code on the ground. that there 
is no proof of any likelihood of a breach of the 
peace, and the High Court will refuse to interfere 
with the order on this ground in revision, unless 
tho District Magistrate has been moved under 
section 125. = 

The High Court will on its revisional side iater- 
fere only as a Court of last resort under very 
exceptional circumstances = 

Criminal revision against the orderof the 
Magistrate, First Class, Bhandara, in Miscel- 
Ianeous Criminal Case No. 51 of 1917, dated 
the 14th February: 19158. 

Mr. M. Bhawani Shankar Neycgi, for the 
Applicant. 

ORDER.—This is an application asking 
this Court to interfere in -revision and 
set aside the order of the Sub-Divisional 
Magistrate, Bhandara, passed under section 


- 107, Criminal Procedure Code, ordering the 


applicant to execute a bondfor keeping 
the peace ‘for one year on the grounds 
that there is no proof of any likelihood 


of a breach of the peace and that the 


materials on the record do not justify the 
order, 

Under section 125, Criminal Procedure 
Code, the District Magistrate has the power 
to cancel the bond on the grounds stated 
above: 
peror v. Dalli (2). The applicant has not 
applied to the District Magistrate under 
the above section, and following the 
Allahabad ruling sited above I decline to 
interfere in revision till this has been done, 
This Court will on its revisional side in- 
terfere only as a Court of last resort under 
very exceptional circumstances; Emperor 
v. Hussain Shah (3). No sufficient gronnds 
are disclosed for not resorting to the Dis- 


trict Magistrate in the first instance. The 
application is rejected. 
Application rejected, 


(1) A. W, N. (1905) 148; 2 Cr. L. J. 835. 
a 29 Ind, Cas, $27; 11 N. L, R. 98; 16 Cr. D.J. 


a) 17 C, P. L. R. 107. - 
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PRAFULLA NATH TAGORE Y, SBITAL KHAN. 


CALCUTTA HIGH COURT. 
APPEALS From Appentate Decrses Nos. 1353 
AND 1378 to 1889 wira Roues Nos. 954 
to 1001 or 1915. 

; February 25, 1918. 
Present:—Justioe Sir Charles Chitty, Kr. A 
and Mr, Justice Smither. 
PRAFULLA NATH TAGORE AND orHers— 

» PELAINMEE3—ÅPPELLANTS 
versus (5 
SHITAL KHAN AND OTHERS— 


4 DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII B C. of i885), s. 167— 
Annulment of ineumbrgnces— Procedure — Rent-decree 
in respect of divided tenuve—Sale in execution of 
decree, whether sale under Bengal Tenancy Act —Notice, 
service of, proof of -Entry in order sheet, value of. 

Where in execution of a decreo obtained in a 
suit for the rent of a tenure which has loug 
before tho suit been divided into separate taluks, the 
tenure is sold, the sale is not one underthe Bengal 
Tenancy Act. To ‘have the benefits of a sate for 
arrears of rent under the Bengal Tenancy Act 
there should ,be a separate suit in respect i of each 
of the separate taluks. [p. 98, col. 1.] 

The destruction of valuable incumbrances is n 
very severe measure, which the law allows only 
if a~certain procedure is strictly followed, and 
when a party wishes to ‘enforce that severo 
measure he must show that he has strictly follow- 
_od the procedura laid down and there must be 
good proof of kis strict compliance with the pro- 
cedare [p. 98, col. 1.] 

An entry in an order sheet that a cortain 
notice has been served is not sufficient proof of 
tho service. [p. 87, col. 2.) 

Appeals against the decrees of the Sub. 
ordinate Judge, 2nd Court, ‘ Backergunge, 
dated the 12th March_1915, affirming those 
of the Munsif, 4th Court at Barisal, dated 
thesl5th August 1914, 3 

Babus Dwarka Nath Chakravarty, Broja 
Lal Ohakrasarty and Hira Lu Ohtkrasarty, 
for the Appellants, 

Babus Gunade Charan Sen, Sarat Ohandra 
Dutta and Biraj Mohan Mojumdar, for the 
Respondents, 


JUDGMENT. 

No. 1353 or 1915. . 

The plaintiffs-appellants, who may be 
referred to as the Tagore lstate, claim 
to have purchased at sales in execution 
of decrees for rent, under the Bangal 
- Tenancy Act, a jamma and a Patni 
Talng, and to hava taken àll naseasary 
steps to set aside encumbrances andi to 
have obtained kabulzyats from the calti- 
vating ryots, and on these grounds to be 
entitlad to rent from those syots. 


7 i 


. of appeal in this Court. 
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These claims are opposed by what may 
be referred td-as Gobinda Babu’s Estate, 
and the contentions set up against them 
are, so far as we are now concerned, (1) 
that the sale of the Jamma was not a sale 
for arrears of rent, so as to affect incum- 
brances, (2) that necessary steps were not 
taken to set aside incumbrances within the 
Pattai Talug, and (3) that for various 
reasons the kabulzycts are not binding. As 
to (1):—The decree in execution of which 
the sale was held wasa decree in a suit 
brought for rent for the Jamma as u 
+6énure covering twelve annas of the Mouza. 
Originally there was such a tenure, but 
the lower Appellate Court found that long 
before the suit it had been divided and 
separate Taluqs had been created ont of it. 
This finding has been attacked in argument 
before us on two grounds. The first ground 
is, that it is based partly on a document, 
Exhibit X, which is not evidence. 

As to this, all that the judgment says is 
that this document, which is ‘a judgment 
dated 24th March 1859 (not 1858), men- 
tions ‘that two of the shares comprised in 
the 12 annas were settled separately. Other, 
and much stronger, reasons, based on other 
materials, were given for the degision, But 
we also notice that this document was 
admitted without objestion in the trial 
Court, and was n3t objected to in the 
lower Appellate Court, orin the grounds 
On the contrary 
the question raised in the grounds of 
appeal in this Court is as to how the docu- 
ment should be constraed, a question, which 
arises only if the dosument is evidence, 
Had objection been taken to the admission 
of this dooumentin good time, the party 
producing it might have given other evi- 
dence. As the objection was not taken 
until arguments were heard in this Court, 
over three years after the appeal was laid 
here, it should not He allowed. 

The second’ ground on which this finding 
was attacked before us .was, that in the 
absence of a finding thak the landlord gave 
his consent in writing to the division of 
the original tenure, the finding that it 
was divided cannot stand. The finding is, 
that it was divided, and that separate 
estates were created out of it. A prinusipal 
reason given for this finding is, that even 


after these separate Talugs had all become 


r 
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HAR LAL v, BABANT SINGE, - 


vested in the same persons, the Dashmina 
family, the Zemindurs, in suing for rents, 
treated them as separate’ Talugs. It is 
true that a Zemindar may collect rents 
separately from the several different’ co- 
sharers who hold a Taluq,- without con- 
senting to the splitting up of thé Talug 
into several different Talugs. Buta Zemin- 
dar would hardly bring. several 
suits, for rent of several shares of a sube 
ordinate Talng, against the holder of the 
whole of that Talug. Having regard to 
all the facts fongd and relied upon, we 
think the finding that separate Taluas were 
created is sufficient. 

To have the benefits of a sale for arrears of 
rent under the _Bengal Tenancy Act, 
there should bave been -a separate ‘suit 
in respect of eaoh of the separate Talugs. 

The destruation of valuable incumbrances 
is a very severe measure, which the law 
allows only if a sertain procedure is strictly 
followed, and when a party wishes to en- 
force that severe measure he must show 
that be has strictly followed the prosedure 
laid down. 

- As to the Pattai Talng the lower Appel- 
late Court has held that it has not been 
proved that notice was served on Aditya 
Chakravarty, who had purchased a share 
in it. The question is one solely of fact, 
but the finding has been assailed on the 
ground that an entry in the order sheet is 
suffisient prima facie proof of service of that 
notice, The lower Appellate Court has 
given authority for holding that it is not 
sufficient proof, see Radhay Keer v. Ajodhya 
Das (1). There is no other evidence, and 
as pointed out already, there must be strict 
compliance, and good proof of compliance, 
with the procedure required by tte law, 


before tke severe consequenge which 
tho appellants seek to infer can follow. 
As to the sabuliyats there are rent 


suits, in some of which the appellants are 
plaintiffs as Z2mindars, while in the others, 
the Gobinda Babu’s Estate is plaintiff, as 
holder of the incumbranse which the Zemin- 
dar- claims to have set aside. The suits 
were tried together, that justice might be 
done between all concerted. The 7yots 
cannot be ordered, now that all parties 
are before the Court, to pay rent both to 


(1) 7-0. D, J. 262, 


separate _ 
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the Zemindar and to the holder of tle 
subordinate tenures. It may also be noticed 
that the ryofs were in possession before 
they executed the kabuliyats. They were 
not admitted to possession by the Zemin- 
dar. This appeal is dismissed with costs. 

This judgment will govern’ Appeals Nos. ' 
1378 to 1389 of 1915, which are also dis- 
missed with coats, 

The Rules granted in connection with the 
suits by the Gobinda Babu’s Hstate are dis- 
charged with costs, in each case one gold 
mohur, 

Appeals dismissed; 
Rules discharged, 


- 


PUNJAB CHIEF COURT. 
Secono Civin Appeat No. 1273 or 1916. a 
April 17, 1918, 
Present :—Mr. Justise Seott-Smith, 
HAR LAL—Puatntivr—APPELLANT 
tersus 
BASANT SINGH AND OTSERS— 


Derenpants— RESPONDENTS, 

Evidence Act (I of 1872), 8. 115—Hstoppel, requisites P 
of —Suit in Revenue Court to establish occupancy rights 
— Subsequent suit in Civil Court for possession as 
owner, maintainability of. 

A piece of land, which was originally shamilat, 
fell on partition to the share of the defendant, who 
caused a notice of ejectment to be served on the 
plaintiff who was in possession of the land. The 
plaintifi brought a nit in the Kevenue Court to 
contest the notice of ejectment, on the ground 
that he was a tenant with rights of occupancy 
in the land. The Revenue Court held that he was 
not an occupany tenunt, and he was conge- 
quently ejected. fie then brought a suit for pos- 
session as owner of theland in the Oivil Court: 

Held, that inasmuch as the defendant was 
not caused to shift his position in consequence of 
anything represented to him -by tho plaintiff, the 
requisites necessary to constitute estoppel as defined 
in section “115 ofthe Evidence Act did. not exist 
and the plaintiff was not, therefore, estopped 
from establishing that he was the owner of_the 
land in dispute. [p. 99, cols. | & 2.] 

In order to bringa case within section 116 of the 
Evidence Act there must have been, (1) a repre- 
sentation which amounts to an intention of causing 
or permitting to believe in another; (2) belief on 
the part of that other; and (3) an action arising out 
of that belief. [p. 99, col. 1.] 


Second appeal from the decree of the 
Additional District Judge, Karnal at Ambala, 


Pd 
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dated the 24th of January 1916, affirming 
that of ‘ the Munsif, 2nd Class, Kaithal, 


: District Karnal, dated the 29th of June 1915, — 


dismissing the suit. 
` Mr. Nihal Chand Mehra, 
lant. - 

Mr. Trilochan Das Khanna, for the Re- 

_ Spondents, 

JUDGMENT.—The facts of the case 
out of whioh the present appeal arises 
are briefly as follows. Plaintiff-appellant 
sues for possession as owner of the land 
in suit. It was originally shamilat deh and 
on partition fell to the share of the de- 
fendants-respondents. The latter caused 
notice of ejéctment to be served on the 
plaintiff under the provisions of the Punjab 
Tenancy Act. Plaintiff then brought a 
suit in the Revenue Court to contest the 


for the Appel- 


notise of ejeatment, on the ground that he . 


was a tenant with rights of occupancy 
in the land. The Revenue Court held that 
. plaintiff was not an oooupansy tenant and 
he. was subsequently ejected from the land. 
The lower Courts have dismissed the pre- 
sent suit, on the ground that plaintiff 
having pleaded in the Revenue Court shat 
he was an occupancy tenant cannot now 
allege that he has proprietary rights. 

Plaintiff has filed a second appeal 
to this Court,and it is urged that plaintiff: 
was not estopped from alleging that he 
had acquired proprietary rights in the land 
in suit. It is pointed ont that the requi- 
sites necessary for an estoppel as defined 
in section 115 of the Indian Evidence Act 
do not exist. Three things are generally 
necessary for bringing a -case within the 
scope of section 115, Evidence Act :— 


(i) thére must have been a representa- ` 


tion which amounts to an intention of 
causing or permitting to believe in another: 

(di) there must have been belief on the 
part of that other; 

(iii) there must have been an astion 
arising out of that belief. ` 
. Now, Counsel for the respondents 
admits that-there has been no action on 
the part of his clients on acgount of 
plaintiff's representation that he was a 
tefiant with rights of occupancy. Defend- 
ants have not been saused to shift their- 
position in consequence of anything re- 
presented to them by the plaintiff. - It 
appears to me, therefore, that there is no 
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estoppel. No authorities have been cited 
by the lower Appellate Court. Three 
authorities have been cited by the first 


Gourt, Abdullah Khan v. Ghulam Jan (1), 
Kamal Krishna Kundu v. Kedar Nath 
Kundu (2) and Ramchandra Shivjiram v. 
Tama Ragho Mangiya (3). The first and 
last of thése rnlings are clearly distinguish- 
able and the second ruling cited appears 
to be a misquotation, s 

.I accept the appeal and setting 
aside the orders of the lower Courts re- 
mand the case for decision on the merits 
to the Court of first instance. Stamp in 
this and in the lower Appellate Court 
will be refunded and other costs will be 
costs in the case. 

Appeal accepted. 


16 Ind. Cas. 886; 165 P. W. R. 1912; 186 P, L, 
12. ` ý a 


(2) 3 Ind, Cas. 34; 10 0. L, J. 517 at p. 519. 
(3) 15 Ind. Cas. 830; 86 B. 600; 14 Bom. L. R. 390. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconn Civit Appgau No. 178 or 1915, 
July 13, 1916. 

Present :— Mr. Mittra, Offg. A. J. O. 
SHANKER SiINGH—Puatyrier 
—APPELLANT 
versus 


HUKUMCHAND AND ANOTHER 


— DEFENDANTS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 91— Mort- 
gage—Redemption-~-Interest in mortgaged property, 
what is—-Perpetual lessee, whether san redeem, i 

The interest which entitles a person to redeem 
must be derived directly or indirectly from the 
mortgagor since the making of the mortgage, In 
other words, a pérson may redeem only if he is 
affected by the mortgage; if he is not affected by it, 
there is no occasion for his redeeming and he can. 
not be permitted to do so. [p. 101, col. 1.] 

A mortgagor in possession may make a lease 
conformable to usage in the ordinary course of 
management; but it is not competent to him to 
grant a lease on unusual terms or to alter the 
character of the land or to authorise its use in a 
manner or for a purpose different from the mode 
in which he himself had used it before he oreated 
the mortgage. [p. 101, col. 2.] 

The owner of certain malik makbuza plots mort. 
gaged them to the defendant and subsequently 
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granted a perpetual lease thereof to the plaintiff. 
Tho defendant obtained a sale decree upon tho 
mortgago, without making the plaintiff a party to 
the suit, and himself purchased tho mortgaged 
property in the execution salc. The plaintiff thero- 
upon brought a suit to rodeem the mortgage: 

Held, (1; that the plaintifi’s lease was contrary 
to usage and was, therefore, not binding on the 
defendant; [p. 10 col. 2,] ~- i 

(2) that the foreclosure and sale in pursuance of 
the mortgage prejudiced the plaintiff's interest in 
the mortgaged property and he was, therefore, 
entitled to redeem it. te 101, col. 2.) 

“Appeal against the decree of the District 
Judge, Nimar, in Civil Appeal No. 79 of 1914, 
dated the 26th November 1914. 

The Hon'ble’ Mr, M. R. Dixit (with him 
Mr. V. R, Pandit, R. B.), for the Appellant. 

Mr. H. Vitra, R. B. for the Respondents. 


JUDGMENT,—One Karim Khan was 
the owner of a half share of certain 
malik makbuza plots. On the 4th May 
1900 he executed a mortgage in favour 
of the defendants’ predecessor. On the 
22nd February 1902 he executed.a lease 
(Exhibit P-1) in favour of the plaintiff. 
On the 9th February 1909 he exesnt-d 
a document called intkalnama (Exhibit P-2) 
also in favour of the plaintiff, The de- 
fendants obtained a sale decree upon their 
mortgage in Suit No. 296 of 1911, with- 
out making the plaintiff a party, aud 
themselves purchased the property mortgaged 
in the exegution sale. The present suit 
is for redemption of ‘the mortgage on the 
basis of the lease and the intkalnama, 
Toe fret Court held that the plaintiff 
was entitled to redeem and decreed his 
claim. The 4owér Appellate Court has 
dismissed the suit- mainly on the ground 
that the plaintiff has no right to redeem, 
under either of the two documents. The 


plaintiff has, therefore, filed this second 
appeal, F 
The lease (Exhibit P-1) is an ordinary 


agricultural lease, under which the plaintiff 
ig entitled to hold the land, so long as 
he pays the rent. It is a perpetual lease, 
In the subsequent document, the parties 
described the status of the plaintiff as 
that of an occupancy tenant. The plaintiff, 
before 1889, would have been an oceupgncy 
tenant in Nimar. Under the present law, 
he is a sub-tenant, and section 60 of the 
Central. Provinces Tenancy Act provides 
that a sub tenant shall hold on such terms 
gi mey be agreed between him and his 
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{19i8 


é 
landlord. Under section 85 of the Tenancy 
Act, be may be ejected in execution of a 
decree for an arrear of rent. It is clear, 
therefore, that the plaintiff, though a per- 
manent sub-tenant, is Hable to eviction for 
non. payment of rent, 


‘ 


~ The <cntkalnama recites that a sum of 


Rs. 100 has been received in advance from 
the plaintiff and describes the transferor 
as having malik mukbuza rights. Ib then 
proceeds to say: “You have already acquir- 
ed occupancy rights in respect of my share 
of the aforesaid fields. I have, therefore, 
been recovering from you Rs. 12.1 0 every 
year on account of the rent of the afore- . 
said fields of my share. In lieu of the 
aforesaid amount I have transferred to` 
you for 9 years, that is, from Chaith 
Samvat 1966 to the end of Samvat 1974, 


- whatever right I possess in the said land 


of recovering rent. Now I will not set 
up any elaim against yon in respect of 
any rent of the aforesaid fields, until the 


expiry of the above mentioned term. 
= as * I am rasponsible for my 
share of the land revenue’ during the 


above-mentioned pericd, and. you shall have 
no concern whatever with the same.” 


The appellant’s contention is that by 
the ¢ntkalnama he has been made a 
lessee of the malik .makbhuza rights for 
9 years. Tha respondents contend that, 
under the document, the rent is remitted 
in consideration of the advance of Rs, 100 
and the plaintiff is merely a rent-free sub- 
tenant for the period, 1 think the con- 
tention of the respondents is sound. The 


appellant has not made himseif responsible _' 


to the Government for land revenue. If 
it wére intended to give him proprietary 
rights for the time being, there would 
have been an agreement for mutation of 
names, in accordance with the provisions 
of section 123 of the Land Revenue Act, 
151. No such mutation has taken place 
in the appellant’s fayour, nor has he made 
himself liable to the penalties prescribed 
by section 94-for recovery of an arrear 
of land revenue, For exaniple, he cannot 
and imprisoned in a civil 
jail, nor can his other property be at- 
tached and sold to satisfy sach arrear, 
I am of opinion that the parties did not 
contemplate the cravtion of any proprietary, 
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interest in favour of the plaintiff by either 
of the two documents, 

Lhe--question now for decision is whe- 
ther, under these circumstances, the plaintiff 
has a fight! to redeem. His learned 
Counsel telies upon section 91, clause (a) 
of the Transfer. of Property Act, which 
runs as follows:—“Besides the mortgagor, 
any of the following persons may redeem, 
or institute a suit for redemption of, the 
mortgaged property :—(a) Any person (other 
than the mortgages of the interest sought to be 
redeemed) having any interest in or charge 
upon the property.” hi 

Now if the plaintiff had a proprietary 
interest in the property he would un- 
doubtedly be ertitled- to redeem, but .[ 
have held that he is a perpetual sub-tenant 
“within the meaning of the Central Pro. 
vinces Tenancy Act: “Has he any interest 
in the property? The true test has 
been laid down in Dr, Ghosh’s learned 
streatise on the Law of Mortgages, 4th 
Edition, page 28+, as follows :—“The in- 
terest which’ entitles a person, to redeem 
must be derived directly or indirectly 
from the mortgagor since the making of 
the mortgage. In other words, ® person 
may redeem only if he is affected by the 
mortgage; if he is not affected by it, 
there is no ocoasion “for his redeeming 
and he is vot permitted to do so.” In 
support of this, the learned- Doctor. cites 
the case of Girish Chunder Dey v. Juramoni 
De (1), where Rampini and Sale, JJ., held 
that a ryot has no such interest. 

The mortgage sought to be redeemed 
shows that the land was ordinarily let to 
tenants and was in their occupation at the 
date cf the mortgage, Now, but for the 
passing of Act XVIL of 1889, the plaint- 
iff would have been an occupancy tenant 
in Nimar, and an ordinary tenant else- 
where, and this even if his lease had 
been for one year, Such fixity of tenure, 
being the creation of a Statute, and not 
the result of a contract, would have been 
binding upon the mortgagees. The occupanoy 
or ordinary tenant in such a case would 
not have been affected. by the sale or 
foreclosure of the malik makbuza rights, 
and the tenant | would, the-efore, not have 
been entitled to redeem. Byt here since 


(1) 5 0, W. N. 83, 
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the passing of Act XVII of 1889 we 
have a permanent right as _ sub-tenant 
created by contrast clearly binding on the 
mortgagor. The right of a mortgagor 
in ~ possession to create a lease binding 
on © mortgagee has been  ‘dis- 
cussed - in Madan Mohan Singh v. Raj 
Kishari Kumari (2). At page 3884, Mooker- 
jeo, J., says: ~The true position tbus is that 
the mortgagor in possession may make 
a lease conformable te usage in the ordinary 
course of management, for | instance, he 
may create a tenancy from year to year 
in the case of agricultural lands or from, 
month to month in the case of houses. 
But it ig not competent to the mortgagor 
to grant a lease of unusual terms, or to 
alter the character of the land, or to 
authoriza its use in a manier or for a 
purpose different from the mode in which 
be himself had’ used it before he granted 
the mortgage.” The plaintiff’s lease in 
perpetuity was clearly not in conformity 
with usage, and will, therefore, not be 
binding . upon the mortgagees, and they 
have already repudiated it by dispossessing 
the plaintiff. The foreclosure or sale in 
pursuance of the mortgage will in this 
case prejudice the plaintiffs interests, 
and I think he is, therefore, entitled to 
redeem. 


One of the arguments used by Cotton, 
L, J., in Tarn v. Turner (3) is, that a lessee, 
whose lease hhs not baen consented to by 
the mortgagee and is, therefore, not binding 
on him; may be prejudiced by the action 
of the mortgagee insisting on his rights 
as a legal owner of the property. Lopes, 
iL J., at page 470 says: ~ Tha Position 
of the plaintiff (the lessee) is this, that 
unless be is allowed to redeem, he may be 
evicted by the defendant (the mortgagee). 
In these circumstances, has he a 
right to redeem? I think he has.” Fry, 
L. J., however, in general terms says that a 
person who claims as lessee under a mort- 
gagor after a mortgage and thereby derives 
his interest in the equity of redemption, has 
a right to redeem. in this country we havo 
to interpret the words used in the Transfe> 


of Property Ast. .Cana person be said to 
(2) 17 Ind, Cas. 1; 17 0. L. J. 3834 
(3) (1888) 39 Ch. D. 456 at p. 464 67 LJ. Oh, 
1085; 69 L. T, 742; 87 W. R.276, | 
#Page of 17 0. L. J.—Ha. 
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have any interest in the property unless he 
can be prejudiced by a foreclosure of the 
mortgage ora sale in pursuance of it? IL 
think not. Z 
Inthe caseof Raghunandan Prasad v. Ambika 
Sengh.(+) the perpetual lessee who was allow- 
ed to redeem would have been prejudiced if he 
were not so allowed. In Payz Matathil Appu 
v. Kovamel Amina (5) Shephard and Best, 
JJ., say: ~ In our opinion the word ‘interest’ 
is not necessarily confined to right of 
ownership, but is sufficiently large to include 
any minor interest suchas that of a tenant 
or a person having a charge.” Although 
the words used are very general, they should 
be read with reference to the facts of the 
case. The tenant there was entitled to pos- 
session and could not obtain possession which 
was with the mortgagee, and under these 
circumstances, for giving effect to the rights 
of the tenant, it was necessary that he should 
-be allowed to redeem the prior mortgage, I 
need not notice the cases where Patnidars 
in Bengal have been allowed to redeem, 
for they have “substantial proprietorial 
interests,” as pointed out by Pontifex, J.,in 
Kasumunnissa Bibee vy. Nilratna Bose (6). 
The lower Appellate Court lays stress upon 
the fact t'at the plaintiff oan be ejected 
for non payment ofrent. But I am ūnsble 
to attach much importance to this, as most 
leases provide for re-entry by the lessor 
upon default in payment of rent I hold, 
therefore, that the -plaintif has a right to 
redeem. | 
The lower Appellate Court is entirely 
wrong in thinking there was an estoppel or 
res gudicata in the case. The defendants had 
brought Suit No. 938 of 1905 for possession 
as mortgagees. In this’ suit the present 
plaintiff was joined asa party. The lower 
Appellate Court thinks that the plaintiff did 
not, in that suit, set up his rights under 
the lease of 1902, There 
show that he did not. Moreover the judg- 
` ment in that suit (Exhibit D 1) shows that 
the plaintiff’s claim was for construstive 
possession and not khas possession. By this 
I understand it was a suit for propreitary 
possession and even if the defendant did 


(4) 29 A. 679; A. W. N. (1907) 227; 4 A. L, J. 703. 
(5) 19 M. 151;6 M. L. J. 279; 6 Ind, Deo. (n.s.) 


810. 
(6) 80. 79:9 O. L. R, 1738; 10 0. T. R. 113:4 Ind. 
Deo. ‘N, S) 51. 
| 


is nothing to’ 
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not set up his lease by war of defence, 
he was not bound to do so as this world be 
no answer to the suit, as framed. There 
is also no foundation for a case of estoppel 
and no estoppel was pleaded. There was 
no obligation on the part of the plaintiff 
to inform the defendants of his exact rights 
under the lease of 1902, before the latter 
instituted Snit No. 296 of 1911, 

The decree of the lower Appellate Court 
is set aside and the decree of the first Court 
is restored. The respondents will pay the 
plaintiff’s costs, throughout. 9) 

Ts Appeal accepted. 





PATNA HIGH COURT. 
Curtcax CIRCUIT. > 
ÅPPEALS FROM APPELLATA DROREES Nos. 65 
~- AND 66 or 1917. 
April 17, 1918. 
Present: —Mr. Justice Chapman and Mr, 
è Justice Roe. . 
` NANDAKISHORE JAGATI AND otners— 
APPELLANTS ; 
versus é 
NIDHI BIHARA AND OTHERS-— 
RESPONDENTS. 

Bengal Alluvion and Diluvion Regulation (XI of 
1825), ss. 4,5—Accretion— Re-formation in situ— Small 
and shallow river, meaning of. 

Primarily where a party can show that char land 
is in fact are-formation in situ of land identifiable 
as his own, heis entitled to that land even though 
it may have been for a period submerged. [p. 108, 
a 4 of the Bengal Alluvion and Diluvion 
Regulation of 1825 asa whole was not intended to 
apply to lands which had been previously in existence 
and the property of individuals. Section 6 of the 
Regulation’ was intended to apply to such lands. 
[p. 104, col. 1.] 

The expression “small and shallow river” in olause 
(4) of section 4 of the Bengal Alluvion and Dilavion 
“Regulation is used in contra-distinction to the expres- 
sion “large and navigable” used in clause (3) of the 
same section. [p. 104, col. 2.] 

The bed of a large and navigable river would “not 
be settled with a private owner. [p. 104, col. 2.] 

: Appeal from a desision of the Distriot 
Judge, Cuttack, dated the 19th June 1917, 
reversing that of the Munsif, Kendrapara, 
dated the 15th December 1916. 

Mr. S. O. Bose, for the Appellants. 
Mr. B. N. Sivha, for the Respondents. 

JUDGMENT. 

Roz, J.—The plaintiffs in this case, on the 
strength of aclaim that they were proprietors 
of the bed of ariyer and of one bank thereof, 


4 ~ 
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asked for a decree for possession of land 
. which had accreted under the further bank to. 
the occupancy holdings of the defendants. 
The learned Munsif, after an enquiry through 
a Commissioner, was of opinion that the 
plaintiffs had proved their proprietary right 
in the lands in suit and, accordingly, gave 
them a desree for khas possession, The 


Jearned Judge was of opinion that, under clause’ 


(1) of section 4 of Regulation XI of 1825, 
the defendants had a better claim than the 
plaintiffs, on the ground that the lands claimed 
were gradual accretions to the holdings of the 
defendants. Had we been convinced from the 
pleadings and the evidence given that the par- 
ties thoroughly understood what was required to 
be proved to establish a claim to alluvial land 
by gradual acoretions, we should have accepted 
this finding as a finding of fact. Weare not 
so satisfied and are of opinion that the gase 
must be re-tried. The defendants did not in 
their written statement allege a gradual acore- 
tion They said only that the land had been 
“thrown up as char.” No issue was framed on 
the manner of the re-formation, and the 
point was not touched in the judgment of 
the trial Court. 

The case law fromthe earliest days of the 
“Weekly Reporter to the present day is, that 
primarily, where a party san show that char 
land is in fact a re formation zn situ of land 
identifiable as his own, he is entitled to 
that land even though it may have been for 
a period submerged. In order that in this 
re-trial the troe points for decision may 
be understood, we would refer in the first 
instance to the following passage in the 
coase of Lopez v. Muddun Mohun Thakoor (1): 


“Tn truth, when the whole words are looked 
at, not merely of that clause, but of the 
whole Regulation, it is quite-obvious that 
what the then legislative authority was 
dealing with was the gain which an in. 
dividual proprietor might make in this way 
from that whish was part of the public 
territory, the publicdomain not usable in the 
ordinary sense, that is to say, the sea be- 
longing to the State, a public river be- 
longing to the State; this was a gift to an 

individual whose estate lay upon the river or 


(1) 13 M. L A. 467; 14 W. R. P, 0.11;5 BL 
521; 2 Suth. P, ©. J. 336; 2 Sar, P, C J. 594; 20 E. 


R. 
: R 
625. : 
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lay upon the sea, a gifb to him of that which, 
by-accretion, bacame yaluatle and usable out 
of that which was in a state of nature 
neither valuable nor usable.” 

Their Lordships refer with approval, - 
in’ the course of their judgment, to 
the cass of Musammat Imam Bandi vy. Hur- 
govind Ghose (2). The following passages 
in the jadgment in the latter case are 
most significant: “The Judges miatook the 
nature of the question which they had to 
try. They conceived that the question 
was as to alluvial land, in the sense of 
land gradually gained from the river and 
which, having no other owner, would belong 
by way of accretion to the lands of the 
adjoining proprietor. Whereas the ownership 
of the adjoining lands, though essential in 
the sonsideration of a title founded on 
accretion, wasof little, or no value,in the 
issue actually joined between these par- 
ties. = - 

“The land in dispute was inundated...... 
became partially dry...and was again in- 
undated and again re-appeared. 

“The question then, is, to whom did this 
land belong befora the inundation. Whoever 
was the owner then remained the owner 
while it was coverad with water and after 
it became dry.” 

The doctrine in Lopez’s case (1) ia stated 
in the following terms in the ease of Radha 
Proshad Singh`v. Ram Oommar Singh (3):— 

“The doctrine in Lopes’s case (1) was donbt- 
lesa in fayour of the defendants in both 
suits; and if they had in no way lost 
their rights, would give them a title to 
the land re-formed upon sites identified by 
the thakbust proceedings of 1864 as within 
the boundaries of their original Mouzas, which 
would prima facis override a title founded 
on the prinsiple of tha acquisition of that 
land by the proprietor of ths northern 
bank of the Ganges by means of gradual 
accretion’. 

The Jadisial Committeé again in Ritraj 
Kunwar v. Sarfuraz Kunwar (4) pointed out 
` (2) 4M. TA. 403;7 W. R. P.C. 67; 1 Suth, P. C. 
J. 208; 1 Sar. P. C. J, 871; 18 B. R. 753. 3 

(8) 3 0. 798; 1 0. L. R. 259; 3 Sar. P.O, T. 776; 
8 Suth. P. C. J. 486; 2 Jnd. Jur. 147; 1 Ind. Dec. 
(nx. 8.1 1091. : 

14) 27 A. 655 at p. 669; 2 A. L. 1.623; 20. L.J. 
185: 9 C. -W. N. 889; 8 O. O 293; 
Bom. L. R. 872; 32 I. A. 1653 8 Sar. P. C.J, 87%; 
CPs C.). 


15 M. L. J. 849; 7 , 
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that the provisions of the second clause of 
section 4 are in accordance with the 
Mnglish Law, which may bo statod to., be as 
follows :— Š 

“All the authorities, ancient and modern, 
are uniform to the effect that if, -by the 
irruption of the waters of a tidal river, a 
new channel is formed in the-land of a 
subject,...the right to the soil remains in 
the owner, so that if at any time there- 
after the water shall recede, and the river 
again change its course leaving the new 
channel dry, the soil’ becomes again the 
exclusive property of the owner.” 

_ I the whole Regulation, he read in the 
light of these decisions, the scecpe of 
sections 4 and 5 becomes at once apparent. 
The first clanse of section 4 deals with 
lands gained by gradual accretion from the 
‘public domain of the river or the sea. 
The second clause deals with changes made 
by sudden or violent action of a river. The 
third clause deals with chars or islands formed 
in the public domain of the river or the sea. 
The fourth clause deals with changes made by 
the astion of a river of which both the bed and 
the water are private property. Section 5 deals 
with all other changes, and in particular cases 
of gain by alluvion and dereliction as opposed 
to gain by gradnal aceretion. Sestion 4 
as a whole was not intended to apply to 
lands which had been previously in exist- 
ence and the property of individuals. 
‘Section 5 was intended to apply to such 
lands. 

Assuming that the land in snit falls 
within the plaintiffs’ boundaries, the first 
issue for determination -in a case such as 
this must be: Is the acorefion a true 
accretion of land not previously in existence 
or a reformation of land which can be 
identified as the property of the plaintiffs? 

“Jt is not sufficient that the plaintiff 
can show that the accretion is in situ 
of a river bad- which has been settled 
with him. It is necessary that he should show 
that the land had previous existence and 
was re-formed. 

The next issue will be: does property 
in the land still vest in the plaintiffs ? 
(Lopez v. Muddun Mohun Thakoor (1).] “It 
may well be that it may have been so 
completely abandoned as to merge again, 
like any other derelict land, into the publio 

e domain, as part yf the.sea or river of the 
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State, and so liable to the written law as 
to acoretion and annexation.” 

It will be open to the defendants, the 
burden of proof being upon them, if these 
issues are decided in the plaintiffs’ favour, to 
prove a right to the land under the 
English- rules of equity, in accordance 
with section 5 of the Regulation, #s a 
slow, gradual and imperseptible accretion 


{Ritroj Kunwar v. Sarfaraz Kunwar 
(4), Attorney-General for Nigeriu v, 
Holt (5), Baldeo Thakurai v. Ugra Nath 


-!Misra (6) and Bhagwan Rai v. Qopi Rat 


(7)]. 

If either the first or the second issue 
is desided against the plaintiffs, the Court 
will consider whether claase (4) of section 
4 of Regulation XI is applicable, and I 
would remark here that the fact that this 
river 
not conclusive that it wonld not have been 
regarded as a small and shallow river by the 
framers of the Regulation. The terms “small 
and shallow” are used in distinction to the 
terms ‘large and navigable” used in thethird 


slause. I should myself assume(as the framers ` 


of the Regulation seem to assume) that where 
a river is large and navigable its bed would 
not be settled with a private owner. 

These issues need not be regarded .as 
exhaustive. The whole suit should, in my 
view, be re-tried in the Munrsif’s Court and 
it will be open to the parties to frame such 
issues as they please within the law 
as explained in this judgment, and to adduce 
evidence afresh on the issues framed. And 
whereas the proprietary rights in thé lands 
are to be determined on precisely the 
same considerations as the subordinate rights, 
it is expedient that the. landlord ‘of the 
defendants be impleaded and a fresh bound- 
ary commission, if he so desires, executed 
in his presence. I would, therefore, direct 
that the landlord of Amatpur be joined as 
a defendant and the whole suit re-tried, and 
would make no order as tothe costs of this 
Court or of the Courts below incurred up to 
date. The judgmengs and decrees of the 
Courts below are set aside in these terms, 

CHAPMAN, J:——1 agree. . 

Re-tri«l ordered, 


(5) (1915) A. C, £99 at p.615; 84 L, J. P, C, 98. 
(6, 29 Ind. Cas. 278. $ 
(7) J0 Ipd. Cas, 311. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decree No. 269 cr 
: 1917. > ; 
June 12, 1918. 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsnl Huda Kr. 
JAHIRAL.WHAQUE AND ANOTAER— 
PLAINTIFFS — APPELLANTS 

y versus 
SADAR ALT AND ANOTHER— Derenpants— 


RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 158—Rent, 
suit for—Appeal, second, whether lies. 

In a suit for rent where the amount claimed does 
not exceed Rs 100, no special appeal lies to the 
High Court where the only question decided in the 
suit is whether the relation of landlord and tenant 
exists between the parties. [p. 106, col. 1.] 


Appeal against the decree of the Sub- 
Judge, Chittagong, dated the 9th Novem- 
ber 1916, reversing that of the Munsif, 
Hathazari, dated the 4th January 1916. 

FACTS material to this report | will 
appear from the following 
the judgment of the lower Appellate 
Court:— z 

“ This appeal has been preferred by the 
defendants Nos. 1 and 2 against the decree 
for rent passed against them and others, 
and the point for determination is wPether 
the relationship, of landlord and tenant 
subsisted between the appellants and the 
plaintiffs-respondents. 


“The Record of Rights (Exhibit 6) 


shows that within Taraf Sambhu Ram and , 


under the proprietors Rahamatali and 
others, the defendant No. | andthe father 
of defendant No.2 and some other persons 
were recorded as. tenants. There is no 
reliable evidence fo prove that the rent 
lands appertained to Hissas Nos. 3, and 4 
and that Rahamatali alone was entitled to 
get rent for the same from the appellants 
and others. The oral evidence which ‘consists 
of the deposition of tbe plaintiffs’. father 
cannot .be relied upon, and there is no 
other evidence to corrnborate him on the 
above points. In the Record of Rights, 
Rihamatali and others were mentioned as 
proprietors and I do not see how the ex- 
pression can be construed as meaning 
Rahamatali and his brother and not Girish 
and others, who admittedly had shares in 
the Taraf. That rent was realized from 
the defendants Nos. 1 and 2 by or on 
“behalf “of the plaintiffs and their alleged 
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“ 


predecessor Rahamatali is not proved by 
reliable evidence. The statement of the 
plaintiffs’ father, who is interested in the 
result of the suit, cannot be believed with- 
out corroboration. There are no collection 
papers to, support his deposition, Non- 
produstion of the alleged collection papers 
is not sufficiently accounted for. The plaint- 
iffs’ father says that there are witnesses 
to prove realization of paddy by him from 
the defendants but none of them has been 
examined. It is not necessary to decide in 
the rent suit whether the wakfnama 
under whioh the plaintiffs are alleged to 
have got the right of Rahamatali, is valid 
and whether it was acted upon. That 
Rahamatali alone was the landlord in res- 
peot of the rent lands is not proved by 
~ reliable evidence. The plaintiffs claim rent - 
as Mutwallis but their names do not appear 
to a eure as such, 
ihe defendant No. 1 and oth i 
chased the shares of Girish e 
Lal in the Taraf under a registered Kobala 
(xhibit B). The C. S. plote, comprising — 
the lands of the rent sned for, are covered 
by the above Kobala. It was not likel 
. that the defendant No. lpaid rent to the 
hier for the above, lands when he 
himself was one of the pu 
the Kobala. an Bator 
“For the above reasons I fnd that relation. 
ship of landlord and tenant between the 
plaintiffs-respondents and defendants. appel- 
lants.is not proved by reliable evidence.” 
The plaintiffs appealed to the High Court 
Babu Charu Ohander Sen, for the Respond . 
ents. ~I raise a preliminary objection that 
this second appeal is not competent under 
section 153 of the Bengal Tenancy Act 
The suit was for recovery of arrears of rent, 
and the finding of the lower Appellate 
Court is: I find that the relationship of 
| landlord and tenant between the plaintiffs. 
respondents and the defendants-appellants 
‘is oot proved by reliable evidence.” 
Gangadhar Karmakar vy. Shekhar 
Dasya (1), Shilabati Debi y, 
Bhagabat{ Bewa v. Nuhda 
butty (3). The determinatio 
of relationship of landlord 


See 
Basini 
Roderigues (2), 
Kumar Chucker. 
u of a question 
and tenant is a 


(1) 31 Ind. Cas. 812; 293-084, J. 235, 
(2) 12 0. W. N, 448; 35 O. 547. 
(3) 12 0, W. N. 835, N 


a 
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finding of fact. See Ram Kanai 
Fakir Chand Dass (4). 

Babu Dhirendra Lal Kastgir (with him Babu 
Tarakeswarnath Mitter), for the Appellants.— 
The second appeal is competert. The Sub- 
ordinate Judge has decided a question of 
title, as will appear from the fasts stated 
in the judgment in appeal. The defendants 


Dass v. 


-Nos. land 2 claimed a title to the rent 


lands in themselves as purchasers from a 
co-sharer of the plaintiffs and the Subordi- 
nate Judge has given effect to it. Refers 
to Sita Nach Pal y. Kartick Gharmi.(5). 
JUDGMENT.—This appeal must be dis- 
missed. No special appeal lies to this 
Court having. regard to the provisions of 
section 1£3 of the Rengal Tanancy Act. 
The only question desided in the sanib is, 
whether the relationship of landlord and 
tenant exists. The appeal is accordingly 
dismissed with costs. - Ka ; 
Appeal dismissed. 


(4) 8°C- W. N. 438 at p. 442, 
(5) 8 0. W. N. 434. 


OUDH JUDICIAL COMMISSIONER'S 
COURE. 

Seconp Civit Appeat No, 151 or 1°17. 
January 16, 1918. 
Present:—Mr, Lindsay, J. C. 
DWARKA PRASAD- Prarstirr— 


‘ APPELLANT 
VErEUS 
PRITHIPAL SINGH anp ANOTHER— Derenp- 
ANTS— RESPONDENTS. 


Hindu Law—Alienation by widow—Necessity, nature 
of—Lender, duty of, to make enquiry—Interest, high 
rate of, whether cam be recovered— Reasonable rate. 

Where a loan is advanced to a Hindu widow for 
legal necessity, the lender is not bound'to ascertain 
how the necessity for the loan was brought about. 
Even if it is found thatthe necessity arose owing 
to the mismanagement of the estate by the widow 
the lender is entitled to recover the loan, unless it 
is shown that he acted mala fide. [p. 107, col. 2.) 

Where the necessity for the loan is apparent, the 
lender is not required to make any-particular enquiry 
about it. [p. 108, col. 1.} 

A creditor who advances money to a Hindu widow 
for legal necessity at a high rate of interest is not 
entitled to recover interest at that rate, unless he 
explains why that rate was fixed Tn sich cases 
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“1 have to determine is 
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the creditor should be allowed a reasonable rate of 
interest. [p. 108, col. 2; p. 109, col. 1,] 


Appeal from the decree of the District 
Judge, Sitapur, dated the 26th March 1917, 
reversing the order of the Subordinate Judge, 
Sitapur, Tahsil- Biswan, dated the Iltth 
December 1916, 

Mr. A. P. Sen, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT,.—The suit out of which this 
appeal has arisen was brought by the 
plaintiff-appellant Dwarka Prasad to enforce 
a mortgage executed in his favour by a 
lady, named ilusammat Kailas Kuar. This 
lady was the widow of one Ram Bakhsh 
deceased. Shehas died and Ram Bakhsh’s 


property has descended to the two defendants 


Prithipal Singh and Jadu Nath Singh, who 
were the reversioners. The mortgage was 
executed on the 9th of March 1911 in favour 
of the plaintiff to secure a loan, of Rs. £00. 
The plaintiff claimed that this mortgage 
debt was a charge npon the property in the 
hands of the defendants and that 
the defendants were bound to satisfy the 
same. 

Various defences were raised. 
alleged that the deed had not been executed 
by Musammat Kailas Kuar. It was also 
pleaded that even if it had been executed 
by her she did not understand the purport 
of the deed; and lastly it was pleaded that 
in any case there was no legal necessity 
for the loan advanced to Vusammat Kailas 
Kuar, 

Wo are no longer concerned with any 
question of the execution of the deed. It 
bas been’ proved, and is now admitted, 
that Musammat Kailas Kuar did execute 
the deed in the plaintiff's favour and it 


has also been found, and the finding is not” 


disputed,. that Kailas Knuar, when she 
executed the deed of mortgage, knew what 
she was about. The only question which 
whether in the 
circumstances disclosed the plaintiff was en- 
titled to recover. 

The Court of first instance found that 
the deed had been executed for legal 
necessity and that the plaintiff was entitled 
to a decree. This decision has been revers- 
ed in appeal by the « istrich “nudge. The 
view taken by. the leanncd dodge was that 
there was really no necessity for Mysam- 


It was | 


+ 


“ borrowed, 
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mat Kailas Kuar to borrow this money 
from the plaintiff, According to the Judge 
Musammat 
possession ofa comfortable estate which 
brought in a considerable incoma, that there 
was no excuse for her incurring the debt 
and that consequently the defendants, who 
are the reversioners, were not responsible 
for any money which Musammat Kailas 
Kuar had borrowed from the plaintiff. ` 

In order to determine this question 
of legal necessity we have to look to the 
fasts as disclosed by the evidence and 
there is no ditiiculty whateverin ascertaining 
the purpose for which the money was 
It is admitted that the first 
defendant in this oase Prithipal Singh was the 
lambardar of the whole of the property 
in which Kailas Kuar’s husband had a 
share. It is proved that at or about the 
time when this money was borrowed 
Prithipal Singh was teinporarily of unsound 
mind and that his wife Musammat Raj 
Kuar had been appointed his guardian. It 
is admitted that prior to the exesution of 
the deed Musammat Raj Kuar had obtained 
‘a decree against Musammat Kailas Konar 
for arrears of revenue and that this decree 
was outstanding at the -time the money 
was borrowed from the plaintiff. It is 
further admitted thatat the date of the 
deed further arrears of revenue were owing 
from Musammat Kailas Kuar and that for 
the purpose of realising these arrears 
Musammat Raj Kuar, as the guardian of 
her husband the lambardar, had applied to 
the Daputy Commissioner for attashmant 
of Musammat Kalias Kuar’s property in 


order that the demand for the arrears of. 


revenue might’ be satisfied. It is proved 
that after the execution of this deed the 


plaintiff himself deposited’ in Court the 


money which was required to satisfy the 
decree. It is also proved that he de- 
posited in the Court of the Daputy Com- 
missioner the other sum which was owing 
for revenue and in respect of whioh Musam- 
mat Kailas Kuar’s share in “the property 


-had been attached. As a result’ of these 


- payments the decree was discharged and 


4 


Kailas Kuar’s property was released. In 
these circumstances there can, I think, be 
no doubt that the plaintiff has sueseeded 
in establishing thatat the time this money 
was adyanced to Musammat Kailas Kuar 
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there was a legal nesessity for the loan. 
The observations of the learned Judge in 
his judgment regarding the circumstances 
in which Musammit Kailas Kuar appears 
to have been extravagant and to have 
mismanaged the estate of ber husband all 
appear to:me to be beside the mark in 
dealing with the present elaim. The plaint- 
iff isa person who has lent money to a 
widow in possession of her husband’s 
estate; and in these circumstances, unless it 


“is shown that he acted mala fide, he cannot 


be affected by any mismanagement on the 
part of the widow, although it may be 
possible to say that with better manage- 
ment the estate might have been kept 
free of debt. It is not suggested in any 
way that the— plaintiff here encouraged 
Musammat Kailas Koarin her extravagance, 
if she was guilty of any. Indeed thera 
ig nothing at all to show that the plaintiff 
had any reason to suppose that Musammat 
Kailas Kuar had been living beyond her 
means. It seems to me, therefore, that the 
decision of the learned Judge is wrong. 
Whether it be the case or not that 
Musammat Kailas Kuar was living beyond 
her means, that is not a «irsumstance 
which san, in my opinicn, affect the rights 
cf the plaintiff. In order to entitle the 
plaintiff to recover it was for him to show 
that he had inquired into the necessity for 
the loan and had satisfied himself, as well 
as he could, that the lady was acting in the 
particular instance for the benefit of the estate, 
or at least that he was léd on reasonablé 
grounds to believe that there was necessity 
for the alienation. it has been pointed 
out on behalf of the respondents here 
that the plaintiff did not go into the 
witness box and that there is no direct 
evidence that he made such inquiry as | 
the law demands. That is true. On the 
other hand there is some evidence to show 
that representations were made to the 
plaintiff by the lady's brother who was 
acting as her general attorney. This man 
admits that he negotiated the loan on 
behalf of the lady; and it is idle to suppose 
that the money was advanced without some 
inquiry being made. After all it is difficult 
to see what necessity there sould have 
been for any particular inquiry in the matter, 
for there can be no doubt that an unsatisfied 
decree was in existence at the time and that ° 


-~ 


gi 
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there can equally be no doubt that the 
plaintiff must have been made aware of the 
estate in the hands of the 
widow had been or was about to be attached 
by. the Deputy Commissioner for arrears 
of revere. The necessity for thevloun was 
- apparent and indeed the defendants here are 


„hardly in a position to raise the question. 


at all, when we find that one of them was 
the lambardar and that it was his action in 
enforcing his claim to recover arrears of re- 


venue which was the immediate cause oft 


the loan being taken. The, defendants can 
certainly not be heard to say that they did 
not receive these moneys direct from the 
plaintiff and that the sums were not due on 
account of arrears of revenue for which 


Musammat Kailas Kuar’s estate was 
Viable. It certainly is not the law that 
the lender is bound to assertdin how the 


necessity for the loan was bronght about; 
and in the- absence of any allegation 
or proof of bad -faith on the part of the 
plaintiff it seems to me that, on the law as 
laid down in the well-knowncase-of Hunooman- 
persand Panday*, the plaintiff was entitled to 
recover. According to the judgment of 
the learned Subordinate Judge out of the 
sum of Rs. 900 mentioned in the deed 
Re, £64-7-3 were actually paid by the 
plaintiff himself to the lambardar or his 
representative on account of arrears, The 
other small sum of Rs. 35 odd seems to have 
been absorbed prindipally in the costs of 
the execution and registration of the deed. 
As the learned Judge observes, this small 


_ sum is negligible for the purpose of this 


claim. I. hold, therefore, that the plaintiff 
ig entitled to recover this sum of Rs. 900, 

~ There only remains for consideration 
another point, namely, the rate of interest 
to be awarded to the plaintiff. It was 


_ pleaded in the written statement that the 


rate of interest was exorbitant and should 
in any case be reduced. The learned 
Subordinate Judge overruled this objection 
and held that the plaintiff was entitled to 
recover interest at thestipulated rate. The 
learned Judge in view of his other findings 
did not touch this- question. He merely 
remarka that it was admitted by the 
plaintiff, who was the respondent before 
him, that the high rate of interest was partly 
. due to famine conditions and partly also to the 
*8ee 6 M. I. A. 3938. — Ed, GEN 





INDIAN CASES. 


„risky proceeding. 


{2918 


fact that the loan tu the widow was a 
The plaintiff himself did 
not go into the witness-box to explain the 
circumstances in‘*which the rate of interest 


-was fixed at 24 per cent. per annum, 


compoundable with yearly rests. No doubt ` 
the law on the subject of redusing the 
interest provided by a contrast has been 
laid down in a long series of authorities, 
The general principle is that unless it 
can he shown: that the plaintiff exercised 
undue influence within tke meaning of 
that. expression as defined insection 16 of 
the Contract Act, interest can be recovered | 
at the full rate. It seems to me, however, 
that this general proposition is subject to 
certain exceptions, and my attention has been 
drawn to aiuling of their Lordships of tha 
Privy Counsil which is to ba found reported 
as Hurro Nath Ra: Chewdhri v. Randhir Singh 
(1). That was also a case in which a creditor 
brought a suit against the reversioners to 
recover a sum which had been advanced by 
him to a Hindu widow while in possession. 
The bonds in the sase before their Lordships 
stipnlated for intereat at the rate of 
18 per cent. per annum. The learned 
Judges of tbe High Court held that 
the plaintiff was not ‘entitled to this bigh 
rate of interest, which they reduced to 12 
per cenf. Before their Lordships the 
objection was taken that the High Court 
ought not to have reduced the rate. As to 
this the observations of their Lordships are 
to be found at page 815 of the report. They 
are as follows i—. 

“Then comes the question—Was 12. per 
cent. a sufficient rate of interest? The 
idow was borrowing in a oase of necessity. 
It was for the plaintiff to see whether 
there was really and fairly a ground of ` 
necessity. Was there a necéssity to borrow 
at the rate of 1S per cent? That is a 
question to whish. he ought to have applied 
his mind and if it were unreasonable to 
suppose that the widow. could not borrow 
the money at a less amount than 18 per 
cent, he ought not to have charged her at 

that rate.” ` ` 
It seems to me, therefore, tbat in view 
of these observations of their Lordships it 
was for the plaintiff to èxplain why he 
had fixed the rate at 24 per cent per 
(1) 18 C. 311; 18 I. A. 1; 15 Ind. Jur. 34; 5 Sar. P. 
C. J. 647; 9 Ind. Deo. (x. 8.) 207- 


t 
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annum compound interest. As the plaintiff 
did not go into the witness box to give 
his reasons why ‘this rate was fixed, I 
consider myself entitled, in accordance with 
what is laid down in this judgment, 
“to reduse the rate to the rate allowed 
by their Lordships, namely, 12 per cent. 

The result is that I allow the appeal 
and give the plaintiff a decree of Rs, $00 
with simplé interest at the rate of 12 per 
cent. The usual sale decree will be prepared 
and the period allowed for payment will 
be six months from the date of this Court’s 
decree. The plaintif is entitled to his 
costs both here and in the Court below. 

af 


Appéal party allowed. 
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\CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE Decriz No, 1146 
or 71916. 
: May 13, 1915. 
Present :—Mr. Justice Teupon and 
i Mr. Justice Rishardson. 
MAHARAJ BAHADUR SINGH— 
PRINCIPAL DEFENDANT— ÅPPELLANT 
verius 
JADAB CHANDRA GHOSE HAZRA 
ANP OTHERS—PLatIatIFFs— Res PONPENYS. 

Construction of ‘ documents—Cumpany’ 3 Sicca rupees, 
whether mean rupees in current coin. 

Where in a kabuliyat of 1850 by which a patni 
taluk was created, the rent reserved was stated to be 
“Company’s Sicoa rupecs 96”: " \ 

Held, that as the Calcutta Sicca rupee, though 
coined by the Company, had never become known 
asthe “Vompany’s Sicca rupee” the expression “Coma 
pany’s Sicca rupees” used inthe kabuliyat must be 
regarded as ambiguous; so that the intention of the 
parties must be re-ascertained, having regard to the 
surrounding circumstances, such as the conduct of 
the parties, the date of the document, tho stamp 
duty paid onthe document, and a reference to current 
coin ina portion of the kabuliyat. [p. 110, col. 23 

The history and origin of tho term ‘Sicca rupee’ 
discussed. [p. 110, cols, 1 & 2J 

Appeal against the decree of tho Dis- 
triot Judge, Murshidabad, dated the 5th 
April 1916, affirming that of the Munsif 
of Lalbag, dated the 29th September 1915. 

FACTS. The suit was for recovery of 
arrears of Patni rent. The Patni Taluk wascre- 
ated or confirmed, by a Kebuliyat dated 12th 
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“Asar 1257, corresponding to Sth July 1£50. 
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wre iS: 


The rent was stated to be “ Company’s Sicca 
Bs. 96”. The stampin the Kabuliyat was of 
Rs. 3, and it was stated in the body of the 
Kabnliyat that a stamp of Re. 1 was paid for 
the Kabuliyat and a stamp of Rs. 2 for the 
Nazar. The plaintiffs and their predecessors — 
had been realising rent at the rate of 
Rs. 96 in current coin. The plaintiffs now 
sted for Rs. 102 odd, the equivalent of 
Rs. 96 in Calsutta Sicca soin, 

Babu Bipin Behary Ghosh (with him Babu 
Urukram Das Chackravarti), for the Appel- 
lant.—The question is whether the plaintiff 
should get rent at Hs. 96 in current coin 
or Rs, 102, the equivalent of Rs. 96 in 
Sisca coine 

The Kabuliyat was exeouted in 1850 and 
Sieca coin ceased to be legal tender from 
lst January 1838. The word “ Company’s 
Siesa rupees ” is ambiguous.- There was 
no such thing as “ Company’s Sicoa rupee” 


ever current. it must be either “ Company 
rupees” or “Sisan rupees”. From tha 
date of the Kabuliyat (1850), which was 


long after the Sicca rupee ceased 
legal tender, if must be 
what was meant by “ Company’s Sicca 
rupees ° was current ccin and not Sicsa 
coin, The stamp attached to the Kabuliyat 
makes it clear that what was moant was 
current coin, and not Sicsa coin. A stamp 
of Rs. 3 (Re. 1 for the Kabnuliyat and Rs. 2 
for the “asar, the amonnt of which was 
Rs. 120) was attached to the Kabuliyat. 
If it was intended that rent shonld be 


to be 
assumed that 


paid in Sisa coin (the equivalent of Bs. 96 


in Sicsa coin being. Ry. 102), the stamp 
payable would be Rs. 4 under Regulation 
X of 1829, the stamp law then in forae, 
In the body of the Kabuliyat it is. written 
that a stamp of Rs. 3 is attached, Re. 1 
for the Kabuliyat and Rs. 2 for the Nazar 
and there R3. 3, the amount is written- 
in current coin and there is no mention 
of Sisca coin. . 

The ascaptance of rent from the defend. 
ant and-his predesessors by the plaintiffs 
and their predecessors in carrent coin of 
Rs. 96 for a-very long time _ Shows that 
what was meant by the term ` Company’s 
Sicca rupaex” in tha Kabaliyat was our- 
rent soin-and not Sice} coin. Moreover, 
the plaintiffs and their predecessors having 
aceepted rant at ths rate of Rs..96 in 


~ 


110 


INDIAN CASES. 


[1918 


MAHARAJ BAHADUR SINGH V. JADAB CHANDRA GHOSE, 


current coin. they are not entitled to claim 
rent at an enhanced rent. 


The cases reported as Ram Saran Sing 7 
v. Gyan Sing (1), Ram Khelwan Singh v.. 


Kumar Rai (2), Rameshar Koer v, Gobar- 
dhan Lal (3), Mir Tapurah Hossein v. Gopi 
Narayan (4) and Kamaleshwari Pershad v. 
Kanai Singh (5) do not apply in the present 
case. - 

Babu Sajani Kanta Sinha (with him Babn 
D. N. Bagchi), for the Respondents. —Though 
the Kabuliyat is dated 8th July 1%50, it 
appears from the Kabuliyat that the Patni 
Taluk was created long before that and 
Sicca coin ceased to be legal tender only 
in 1838. The plaintiffs were not in pos- 
session of the -Kabuliyat and through mis- 
take were realising rent at the rate of 
Rs. 96 in current. coin, but they are entitled 


. to claim rent at the rate given by the 
_Kabuliyat converting the 


Siesa coin into 
current coin. i 

When- Regulation X of 1829 was passed, 
the Sicca coin was legal tender. Thestamp 


of Rs. 3 was attached to the Kabuliyat 


-beeause it was not a new Kabuliyat but 


only replaced the old Kabnuliyat, which was 
executed long ago and which was lost. 

JUDGMENT.—This appeal arises out of 
a suit to recover arrears of Patni rent. The 
taluk was .created or confirmed by a 
Kabuliyat dated 25th Assar 1257, correspond- 
ing with the 8th July 1850. The rent 
reserved is therein stated to be- “Company’ s 
Sisca Rs. 96°’ and the question in eontro- 
versy is whether the plaintiffs-landlords are 
entitled to Rs. 96 in onrrent coin or the 
equivalent in current coin of 96 Sicca 
rupees. 
~ The word Sikka or Sicca, 
nally, it would seem,a die or stamp, came 
next to mean a stamped cnin and more 
particularly the silye? coinage of the Kings 
of Delhi. Lastly ‘Sioca rupiya’ became 
the name specifically given to the rupee 
soined by the Hast India Company from 
the year 1773 and bearing inssriptions 
denoting that it had been struck by King 
Shah Alam at Murskidabad in the 19th 
year of his reign, From Acts XVII of 

(1) 60. L. J. 687. 

(2) 6 C. L. J. 667. 


(3) 7.6. L J. 202. 
(4) 160. L. J. 251. 


(5) 20 Ind. Cas. 171; 19° C. L. J. 348; 17 0. W. N. 


1159, f l 4 
Kang 


meaning origi- . 


1835 and XIII of 1886 it appears that 
this rupee being latterly coined only at the 
mint in Calcutta became known as the 
Caleutta Sicoa rnped. The lst of the afore- 
said Acts prohibited the further coinage 
of the Sisca rupee and introduced the soin 


: be denominated and thereafter known | 


“the Company’s rupee.” Under the second 
‘dot Sisca rupee ceased to be legal tender 
Arom the ist of January 1838, < 
The guestion then is whether the rupee 
mentiored in this document of 1850 is the 
“Calcutta Sicca rupee’ ar. the Company’s 
rupee exclusively current after the year 
1837. In the course of the argument we 
have been referred to the cases reported as 


Ram Saran Sing v. Gyan Sing (1), 
Ram Khelwan Singh v. Kumar Rai (2), 
Rameshar Koer v. Gobardhan Lal (3), 


Mir Tapurah Hossein v. Gopi Narayan (4) 
and Kamaleshwari Pershad v, Kanai Singh (5), 
but these cases do not help us. They 
merely determine that’ when the rent is ~ 
fixed in Sioca rupees, the difference in 
value between the Sicca rupee and the 
Company’s or current rupee is realisable 
as part of the rent and is not to be re- 
garded as an Abwab. Here the question 
is which of the two coins was intended, 
and the difficulty is caused by the sollo- 
cation of the two terms ‘Company’ and 

‘ Sicoa’. It does not appear that the “Sisca” 
rupee though coined by, the Company ever 
became known as ‘the “Company’s Sicca” 
and the *Company’s’ rupee has always 
borne the special signification given to it 
-by Act XVII of 1835. 

The words ‘ ‘Company’s Sisca” rupees must, 
therefore, be regarded ‘as at best ambiguous 
and to ascertain the true, intention of the 
parties we must look to the surrounding 
circumstances. 

Of the earlier document referred to in 
the Kabnliyat we have no information and 
its date has not been ascertained. By the 
year 1850 Sicca rupee had long ceased to 
be legal tender, The stamp on the 
Kabuliyat is Rs. 3, Now if by Rs. 96 had 
been intended the equivalent of Rs. 96 
Sicca in current coin, that is Rs. 102 6-8, 
then under Regulation X of, 1629, (the 
Stamp Law then in forse) Schedule A, Arti- 
cles 28 to 31, the duty payable was. Rs. 4, 
The reference, therefore, in the penultimate 
sentence of the Kabuliyat is clearly to 
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Rs. 96 in current coin. Lastly the principal 
plaintiff deposes that he succeeded to the 
“property some 25 years before suit, and 
throughout that period realised Rs. 96 in 
current, coin as the rent annually payable. 

F further admits that his predecessor also 
adoepted rent at that rate. This courge of 
conduct, tbe date of the document, the 
stamp duty paid, and -the reference to our- 
rent coin in the sentence referring to the 
Stamp Aot lead us to the conclusion that 
in this oase the rent annually payable is 
not the equivalent- of 96 Sioca rupees, bab 
is Rs. 96 in current coin. 

To the extent thus indicated we 
decree this appeal and modify the desrees 
of the Courts below. Parties: will have 
proportionate ebsts throughout. Interest 
on costs at 6 per cent. `, 

. Appeal partly allowed. 
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CALCUTTA HIGH COURT. 
` Appear From ORIGINAL Civis No 60 
or 1918, 
December 15, 1915. 
Present:—Sir Lancelot Sanderson, Kr., 


Chief Justice, Justice Sir John z 


Woodroffe, KT., and Justice Sir Asutosh 
Mookerjee, Kr. 

Munshi GHOLAM MOWLAH— 
Derenoant No, Z— APPELLANT 
versus 
Mollah ALI HAFIZ AND otaexs— 
PLAINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, O. I, 
rr. 8, 10 (2)—Suit to eject third person from trust 
properties, whether can be brought under s. 92-~Trans- 
feree of trust properties, whether can be made par ty to 
suit. : 

A claim for the recovery of possession: oe trust 
property from a trespasser or froma transferee from 
a trustee is not within the scope of section. 92 of 
the Ciyil Procedure Code, and a Court trying a 
suit under that section is not competent to bring 
bofore it under rule 8 or rule 10 (2) of Order [ of 
the Code any person who isin possession of trust 
property either as a trespasser or as a transferee, 
Lp. 112, col. 2; p. 114, col. 1; p. 116, col. 1.] 

Appeal against the decision of Mr. Justice 
Greaves, dated the 26th March 1915, sitting 
on the Original Side, removing .defendant 
No. 1 from the position of Mutwalli and 
declaring the alienation to defendant No. 2 
to be invalid and further declaring the latter 
to be trustee till-the appointment of a new 
Mutwalli. 


INDIAN CASES. 
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Messrs. 9. R. Das and A. Rasul, for the Ap- 
pellant. 

Messrs. Asgharand P. N. Chatterjee, for the 
Plaintiffs- Respondents, 

JUDGMENT. 

Sanperson, O. J.—In this case the action 
was brought by four plaintiffs whose names 
appear upon the record: the second and 
third are two sons of Abdur Rahman, 
who is the first defendant, and the first 
and the fourth are relations of Abdur 
Rahman, and the second defendant was 
a man called Gholam Mowlah, who wasa 
purchaser of certain property from the 
first defendant. The purchase was effected 
by a deed whichis dated the 12th June 
1910; I need not read the deed in detail 
becanse it has been fully commented upon 
by Mr, Asghar, the learned Counsel for 
the plaintiffs, this morning:—It refers to 
certain property in Calcutta on a part 
of which stands a mosque; and Abdur 
Rahman, the vendor, in the conveyance 
refers to the fact that this property “was 
his hereditary ‘property, that his father 
and he himself have, generation after 
generation, in succession without any- 
body’s objectiun all along for more 
than twelve years, beef enjoying and 
possessing the proprietary rights thereof 
one after another and that no one else has 
any sort of right or claim thereto. Then he 
refers to the fact that he has got into neoessit- 
ous circumstances and must sell, He says, 
“gonsequently, there is no, other means left 
but to sell my aforesaid Calcutta properties, 
subject to the duties and responsibilities of 
the said mosque, and | cannot sell the same 
to any other purchaser than a religions 
Musalman of the Sanni seot. Yon (t.e. 
‘defendant No. 2) are a religious Musalman 
of the Sunni sect, and believing all my 
aforesaid statements you became desirous 
of purchasing the aforesaid property as 
proposed by me, and having fixed the 
value thereof at Rs. 3,000 | received from 
you yesterday,” and so on, and he sells the 
property subject to all the aforesaid 
conditions, and says, “you, baing malik in 
all my aforesaid rights and titles, shall 
continue all along to enjoy and possess the 
same, and shall exercise all sorts of proprietary 
rights. You shall maintain the mosque accord- 
ing to the custom prevailing and look after the 
same and shall perform all the acts and 


, 
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“had been a Judge in 


į 


112 
GROLAM MOWLAH V, ALI HAFIZ. 


observe the festivals that are necessary for the 
Mnusalmans of the Sunni sect in connection 
theréwith:’ and, he refers to the different 
properties and 
says, ‘all these belong to me personally; 
no: one else bas avy sort of right or claim 
thereto; you believing all these statements of 
mine and other statements mentioned above 
relating to my title agreed to and purshased 
aves should any one else 
aforesaid property from you, be shall also 
have to carry out the aforesaid conditions 
in respect of the mosque and you shall 
not be entitled to sell the aforesaid pro- 


perty to any one else who is not a Musalman ~ 


of the Sunni sect.” 

Now, it is said that this was a trust 
property held by the first defendant Abdur 
Rahman as trustee, and that he had no 
right to sell the property in the way he 
did. The action 
plaintiffs „against these two defendants. 
The - first defendant did not appear; two 
of: the plaintiffs, as I have said, are his 
sons; the other two plaintiffs are his 
relations. It was apparently proved in 
evidence that they bad very little con: 
nection with this mosque, that they 
did not live in Calcutta; one of them did not 
live there for fifteen years: and, without 
saying more, | agree with what the learned 
Counsel for thé second defendant argued 
yesterday that there is ground for saying 
that their claim ought to be looked upon 
with great care. I do not want to say 
more than that, because I have not 
heard what Mr. Asghar. might have said 
with regard to that matter in full detail, 
hub there are sertain facts, which, if I 
the.first instance, 
would have led me to investigate the bong 
fides of this claim with great care. 

Now, the second defendant, it has been 
found by the learned Judge, was a bona fide 
purchaser: He made certain ~ enquiries 
which were detailed to us yesterday by 
Mr, Das and I am not going to repeat 
them. The learned Judge said that if 
the defendant had made certain further 
enquiries he would, in all probability, have 
found that this was trust property, and 
the learned Judge has, therefore, come to 
the conclusion that the second defendant 
had what “is ‘called in law constructive 
notice, meaning thereby that if he had 


° 
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made these further enquiries to which the 
learned Judge refers, which, in his opinion, 


. were reasonable enquiries, he would have 


found that there was a trust, and inasmuch 
he- did not make those.. reasonable 
enquiries, he must be taken to have been 
affected with notice. This is what was 
meant by the words ‘constructive notice.’ 
Therefore, that is the position of the 
parties. 4 

Then, the claim is made and it is ad- 
mittedly under section 92 of the Civil 
Procedure Code. Now, the nature of the 
claim was.this: As far as the first defendant 
Abdur Rahman was concerned, it is 
alleged that he had committed a breach 
of the trust by selling the property to the 
second defendant. It is asked that he should 
be removed from the position of trustee and 


` that a new trustee should be appointed in his 


place. I think there were other prayers, 
but those were the main prayers as fa 
as the first defendant was concerned. ` 

As regards the second defendant, the 
essence of the claim against him was that 
he was a trespasser and that the 


~ property of which he was in possession 


unde} this purchase should be handed cvyer 
‘to the new trustee who was to be appoint- 
ed by the Court. It was in essence, as 
regards the second defendant, an action in 
ejectment of the second defendant from that 
property. It has been admitted by Mr. 
Asghar, the learned Counsel for the re- 
spondents, in the stress of. argument that 
such a claim cannot be made in a suit 
which is instituted under section 92 of the 
Civil Procedure Code, and, therefore, as 
fur as the claim for that relief is concerned, 
he cannot substantiate the part of the 
decree which oarries out that claim. But 
ke says that the second defendant is 
really in the position of a trustee, and 
because he is in the position of a trustee, 
the plaintiffs were entitled to have him 
kept before the Court as a party to the 
proseeding, in order that he may hear the 
decree which the learned Judge would 
make against the first defendant and in 
sush a way that the sesond defendant 
might be bound@by that ‘desres. His 
argument is, first of all, that this is a 
trust for two reasons: First, the second defend- 
ant had a constructive notica of the trust. 


‘The learned Judge has found that he had 
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constructive notica of this particular trust, 
and for the purpose of my judgment I will 
assume that this is a correct finding. .Then 
he goes on to say that in addition to that 
the second defendant performed the duties, 
which the trustee of that trust would have 
to perform, and consequently he was a trastes 
de facto, A 

Now, I do not agree with the argument 
upon that point, because it is clear that any 
duties which he may have performed in 
connection with the mosque must be attribut- 
ed to the covenant which he had made in 
the deed of conveyance of the 12th of 
Jung 1910. It is perfectly true that it is 
-found that he bad a constructive notice 
of the trust,—and it is so found because he 
did not make certain enguiries—but ib is 
also true, as the learned Judge has foand 
as a fact, that -he was a bona fide purchaser 
and he did not in fact knowthat such a 
trust existed. Therefore, when we find in 
- the deed that he personally undertook a 
covenant to the vendor that he would 
perform certain duties, because, as the 
vendor says: “I have been looking after 
and keeping supervision over the same 
(mosque) and doing all other acts in con- 
nection therewith at my own expense... 
and 1 cannot sell the property to anybody 
else than a person who is a religious Musal- 
man of the Sunni seét,...and I would not 
sell it to you unless you undertake to perform 
~ the same kind of duties as I have been per- 
forming”—meaning thereby, not ag a trustes, 
but, as he says, ‘out of my own pocket 
and out of my own money,’—it is clear 
to me that suck duties as may have been 
performed by the defendant No. 2 must be 
attributed to tbat personal covenant which 
he made in that deed, and not to the 
position of a trustee of this particular 
trust, Therefore, I do not think that he 
must be. taken’as acting as a trustee de facto. 
The argument which was put forward by 
Mr. Asghar on this point, therefore, fails. 
“Then his argument is that if he does 
not succeed there, hé is entitled tə bring 
to his aid Order I, rule 3, of the Civil 
Procedure Code, which rang as follow:: 
“All persons may be joined as defendants 
against whom any right to ralief-in respect 
of or arising out of the same act or transac. 
tion or series of acts or transactions is 
allegéd to exist, whether jointly, severally 
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or in the alternative, where, if separate suits 
were brought against such persons, any 
common question of law or faot would 
arise:” and, the learned Counsel says that 
under that rule, he is entitled to keep the 
sectnd defendant bafore the Court, in order, 
as I have said before, that he might hear 
the declaration which would ba made by 
the Court against the first defendant. I 
think the answer to that argument is the 
one which was given by Mr. Das yesterday, 
and it is this: inasmuch as the essence of 
the relief which was claimed by the plaintiff 
against the second defendant was ejectment, 
or, to ba strictly ascurate, recovery of poa- 
sassion of property, and inasmuch as it is 
admitted that this claim could not bə 
brought under section 92, I fail to under- 
stand how Order I, rale 3, can be applied 
in aid, because it is only applicable for 
the purpose of preventing maltiplisity of 
suits: and ove way of testing it is this—the 
concluding words point to it; they are:— 
“Where if separate suits were brought against 
such persons, any common question of law 
or fast would arise.’ Oaca it ia deaided 
that the claim against the sesoni defandant 
could not be instituted under saction 92, 
it -is clear to my mind that it is outsids 
the power of the Jadge to make use of 
Order I, rule 3, for joining the sacond de- - 
fendant a3 a party to the proceediags ander 
that section. 

For these reasons, I think that this 
decree, so far as it affasts the secand de- 
fondant, must ba seb aside and the appaal, 
so far as that defendant is soncaened, mast 
ba allowed with costs both of the Court 
of first instanoe and of thisappeal. Against 
the first defendant the decree will stand and 
will bs available to the plaintiffs for what 
itis worth. 

Wo dpsorre, J.—In my opinion the 
is coverad by the decisions in Budres 
Musim v. Ohomi Lal Johurry (1) and 
Buih Singh Duthuria v. Niradbaran Roy 
(31. It has donbtless been held in Sajadur 
Raja Chow lhuri v. Gaur Mohun Das Baishnav 
(2) that where there is a olaim for ad- 
ministration of a trast which falls within tae 
seztion, a claim to ejəot an alienas muy 


case 
Das 


(1) 33 0.733 10 0. W.N. 531. 
(2) 2 0. L. J. 431. 
(8) 24 O. 416; 12 Ind Dae. (N, 8.) 343, 
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be joined with it, But, in my opinion, that 
claim does not sdme within ‘the ssope of 
the section and it is open to the charge of 
misjoinder. That decision has been dissented 
from in the cases to which I have referred. 
The desision in Sajedur Raja Chowdhurt v. 
Gour Mohun Das Baishnav (8), not being a de- 
cision under the present Code, is not adecision 
whioh is binding upon us. I, therefore, agree 
that the appeal should be decreed. 

MOOKERJER, J.—I agree that this appeal 
must be allowed and the decree discharged 
in so far as it affects the appellant, 

The soit was, in essence, of a composite 
nature. As against the first defendant, 
the alleged trustee, it was framed 
as one under section 92 of the Civil Procedure 
Code and appropriate reliefs were claimed 
against him. As against the second defend- 


ant, the transferee from the first defendant, ` 


the suit was in substance one for ejectment. 
In my judgment in the case of Budh Singh 
Dudhuria v. Niradbaran Roy (2) I held— 
on grounds which were fully stated 
then and need not be repeated now—that 
suits for recovery of possession of trust 
properties from third parties, for instance, 
from trespassers and from transferees from 
the trustees, were not within the scope of 
section 539 of the Code of Civil Prose- 


“dure of 1882, which has been subsequently 


replaced by section $2 of the Code of 1908. 
If I may say so without impropriety, I 
have heard nothing urged in the course of the 
elaborate and careful argument addressed to 
us on behalf of the respondents which has in 
any way shaken my opinion. That view 
is in conformity with « long line of deoi- 
sions in all the. Indian High Courts. 
Amongst the oases in this Court reference 
may be made to Mohiuddin v. Sayiduddin (4), 
Budree Das Mukim v. Choort Lal Johurry 
(1), Ayatannessa Bibi v. Kulper Khalifa (5). 
Amongst the cases in the Bombay High 
Court may be mentioned those of Lakshman- 
das v. Ganpatrav (6), Vishvanath v. Rambhat 
(7), Kazi Hassan v. Sagun Balkrishna (8), 


1 (4) 20 O. 810; 10 Ind. Deo. (N. s.) 545. 
(6) 22 Ind, Cas. 677; 41 O. 749; 19 C, W. N. 234. 
(6) 8 B. 365; 8 Ind. Jur. 686; 4 Ind. Deo. (xN. 8.) 
616. a 
(7) 15 B. 148; 8 Ind. Dec, (N. s.) 99. 
(8) 24 B. 170; 1 Bom. L. R. 649; 12 Ind. Deo 
(N. 8.) 681. 
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Ghelabhai v. Uderam (9), Malhar Bhagvant 
Rulkarni v. Narsinh Krishna Majli (10) and 
Oollector of Poona v. Bai Ohanchalbat 
(11). In the Allahabad High Court there is a 
distinct preponderance, of judicial opinion 
in support of the same view, as is indicated 
by the decisions in Muhammad Abdullah 
Khan v. Kallu (12), Ghazoffar Husain 
Khan v. Yawar Husain (18), Jamaluddin 
v. Mujtaba Husain (14) and Dasondhay v, 
Mohammad Abu Nasar (15). In the High 
Court of Madras the same view has been taken 
since 1880, as isclear from the decisions in 
Strinivasa Ayyangar v. Strinivasa Swami (16), 
Neti Ruma Jogiah v. Venkatacharulu (17), 
Ohettikulam Prasanna Venkatachala Reddiar v. 
Oollector of Urichinopoly (18), Asam Ragha- 
vulu Setty v. Hellati Sitamma (19) and 
Rangayya Naidu v. Ohinnasamy Iyer (20). 
The cases in this Court, which support 
the contention of the respondents, are, so 
far as I have been able to investigate, 
only two, namely, Lutifunnissa Bibi v. 
Nazirun Bibi (21) and -Sajedur Raja 
Chowdhurt v. Gour Muhun Das Barshnav 
(3); from these I respectfully dissent ; they do 
not, in my opinion, give a correct exposition 
of the true intention of the Legislature 
in framing section 539 of the Code of 
1882 and section 92 of the Code of 1908. 
1 do not feel pressed by the argument 
based on Order 1, ,rule'3, and rule 10, 
sub-rule 2, mentioned in the judgment of 
Seshagiri Aiyar, J.,¢in Asam Raghavalu 
Setty v. Pellati Sttamma (19), as they 
are of no real assistance to the respond- 
ents. Once it is held, as I think it 
must be held, that a suit for ejectment 
of a trespasser or of a transferee from 


(9) 12 Ind. Cas. 677; 36 B.29; 13 Bom. L. R. 989, 
(10) 17 Ind. Cas. 666; 37 B 95; 14 Bom. L, R. 941, 
(41) 12 Ind. Cas. 30; 35 B, 470; 13 Bom. L. R. 690, 
(12) 21 A. 187; A. W. N, (1899) 18; 9 Ind, Des, 


« (N. s.) 828. 


(13) 28 A. 112; 2 A. L. J. 591; A. W.N. (1905) 208, 
(14) 25 A. 631; A. W. N. (1903) 120. = 
(15) 11 Ind. Cas. 86; 33 A. 660; 8 A. L. J. 710. 

(16) 16 M. 31; 2 M, L.J, 189; 5 Ind. Dec. (N. s.) 

729. 

` (17) 26 M. 450, 
(18) 24 Ind. Cas. 369; 26 M. L, J. 587; (1914) M. W, 

N, 581. 

(19) 26 Ind. Cas. 794; 27 M. L. J. 266;16 M. L. T, 

178; (1914) M, W. N. 692, 

(20) 28 Ind. Cas. 898; 28 M. L. J. 326; 17 M. L, 

T. 191. 

(21) 14 C. 33; 6 Ind. Dec. (N. 8.) 779, 
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a trustee is not within the scope of ses- 
tion 92, it follows as a nesessary corollary 
-that the Court is not compstent to bring 
before the foram any such person under 
either of the two rules mentioned. 

Iam also unable to accept the conten- 
tion of the respondents that the appellant 
was in the position of a sonstrustive trustes. 
No doubt, he undertook to maintain the 
worship in the mosque; but this was not 
in furtherance of the trust which the plaint- 
iffs seek to enforce against the first defend- 
aut; it was rather, as the Chief Justice 
has pointed ont, in pursuance of the 
covenant contained in the conveyance from 
the first defendant to the second defend- 
ant, ° ` 

In my opinon, the decree as against the 
second defendant cannot possibly be sup- 
ported and must accordingly be discharged. 

à t Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT, 
Seoconn Civic Appean No. 287 or 1917. 
May 14, 1918. a 
Present; —Mr, Lindsay, J. O. : 
RAMADHIN AND anotaer——DerenDants—- 
; APPELLANTS 
VETSUS 

JOKHAN—Puaintive AND JANKI—~ 


DEFENDANT——RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 52, 60— 
Mortgage——Redemption, suit for, by some of several 
mortgagors—Acquisition of portion of equity of redemp- 
tion by mortgagee pending suit, effect of —Lis pendens, 
doctrine of, applicability of—Plaintiff, whether can 


“4 redeem uhole property. 


Where a mortgagee acquires a portion, of the 
mortgaged property, the right ofthe owner of the 
other portion of the property to redeem tho whole is 
not absolute. In such a case the right of redemption 
depends upon the will of the mortgagee. He can 
insist upon the mortgagor's seeking redemption of 


” the entire mortgage; but if he acquires any portion 


of the mortgaged estate, he can in that case insist 
that the plaintiff shali not be allowed to redeem 


more than his own share of the mortgaged estate, . 


[p. 116, col, 1.] 
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~ “Where a mortgagee acquires a portion of the 
mortgaged property, pending a suit for redemption 
by some of several mortgagors, it cannot be said 
that by taking such a transfer he affects the rights 
of the plaintiffs under the decree or order which 
may be made in the suit. Section 52 of the Transfer 
of Property Act has, therefore, no application to 
such a case, and the mortgagee can insist upon his 
right to confine the plaintiffs to a suit for redemp- 
tion of their share of the mortgaged property 
only. [p. 116, col. 1.) 


Appeal from the decree of the First 
Subordinate Judge, Bahraich, dated the 23rd 
April 1917, reversing that of the Munsif, 
Kaisarganj, dated the 6th February 1917. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants, 

Babu Aditya Prasad, for Respondent No, 1. 

JUODGMENT.—This is a defendant’s 
appeal arising out of a suit for redemption 
brought by the plaintiff-respondent Jokhan. 

In my opinion the decision of the lower 
Appellate Court is wrong and must be 
reversed, 

The facts are very simple. 
November 1894 one Debi Din mortgaged 
a 4-annas share in certain immoveable 
property to one Har Bhajan. The mortgaga 
was a mortgage by conditional sale. The mort- 
gage money was Rs. 50 and the period of tha 
mortgage was ten years. The mortgagee was 
put in possession, with a stipulation that he 
was to be allowed to enjoy the fruits of the 
trees in the groves which were mortgaged 
and was also to be allowed to appropriate dry 
timber. It was further agreed that interest 
on the mortgage money should acerne at 
the rate of 9 percent. per annum. Debi 
Din died about the year 1900 and was 
succeeded by his two sons, Jokhan and Janki, 
Jokhan is the plaintiff in the present suit while 
Janki was impleaded as the defendant No. 
8.. The mortgagee has also died and is 
now represented by his son and grandson, 
the defendants Nos, 1 and 2, who are the 
appellants before me. 

Jokhan sued for redemption of the entire 
mortgage. While the suit was pending the 
mortgagee-defendants took from Jankia con- 
veyance of his 2-annas share in the mortga yed 
property and consequently it was urged in the 
lower Appellate Court that the plaintiff wag 
only entitled to redeem his own share, 
The Subordinate Judge who heard the 
appeal applied the provisions of section 52 
of the Trausfer of Property Aot to the 
case and held that the transfer made by 
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Janti ‘in favour, of the Ist and 2nd 
defendants was, ashe put it, nall and void under 
this section and could not operate to pre- 
vent Jokhan claiming redemption of the 
entire property. Accordingly the Subordinate 
Judge allowed redemption of the entire 4- 
annas share upon payatent of the principal 
sum of Rs. 50 plus Rs, 45 by way of interest, 
He refused to allow any post diem interest. 

In appeal here two points are taken on 
behalf-of the mortgagee appellants. It is 
said inthe first place that fhe Subordinate 
Judge ought only to have allowed redemp- 
tion of a 2-annas share and further that 
post diem interest ought to have been allowed. 
So far as section 52 of the Transfer of 
Property Act is concerned, I think the 
Court was wrong in applying it in the present 
case. By the last clause dfsection 60 of the 
Transfer of Property Act if is provided 
that “nothing in the section shall entitle a 
person interested in a share only of the mort- 
gaged property to redeem his owm share only 
on payment of a proportionate part of the 
amount remaining due or the mortgage, ex: 
cept where a mortgagee, or if there are 
more morigagees than one, all sush mort- 
gagees, has or have acquired, in whole or in 
part, the share of the mortgagor.” 

It is clear that in a case like the present the 
right of the owner of a portion of the mort- 
gaged property to redeem the whole is not 
absolute. The right of redemption depends 
upon the will of the mortgagee. He can 
insist upon tbe mortgagor’s seeking redemp- 
tion of the entire mortgage, but if he 
acquires any portion of the mortgaged estate, 
he can in that case insist that the plaintiff 
shall not be allowed to redeem more than 
his own share of the mortgaged estate. 
Consequently, although, as in the present 
ease, the mortgagee may acquire a portion of 
the equity of redemption pending the suit, it 
cannot be said that by takinga transfer he 
affects the right of the plaintiff nander the 
decree or order which may be made in the 
suit, {n other words, the right of the plaintiff 
not being absolute no case of prejudice 
canarise and I can see no reason why the 

““mortgagee should not be allowed to take a 
‘transfer of a portion of the mortgaged proper- 
ty during the suit,.and then insist upon his 
right to confine the plaintiff to a ‘suit for 


redemption of his share of the mortgaged - 


“property only. If the deoree of the lower 
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Appellate Court be allowed to stand, the 
only result will be that the mortgagee will 
now be driven to bring a suit for redemp- 
tion against the plaintif-respondent for 
the purpose of obtaining possession of a 2- 
annas share of the mortgaged property. If 
the rights of tbe parties can be finally set- 
tled in one suit, there is no point in driving 
either of them to a second snit. 

As for the question of interest the decision 
of the Subordinate Judge is certainly wrong. 
There is nothing in the language of the deed 
to show thatit was the intention of the 
parties that interest should cease to run 
gs soon aS the period of the mortgage had 
expired. On the contrary, the reasonable 
and proper construction is that both parties 
intended that interest should continue t 
accrue up to the time of redemption. The 
Subordinate Judge seems to think that 
the mortgagee was not entitled to olaim 
post diem. interest, because, if he were, 
he would gain an advantage by making 
delay in bringing his suit for foreclosure. 
The answer to.this is that no matter how 
long the bringing of the foreclosure suit 
is delayed, all that the mortgagee can get 
in the event of foreclosure taking place 
is the property itself, whatever may be 
mortgage debt. On 
the other hand the plaintiff could easily 
have stopped the running of interest by 
bringing his suit immediately after the ex- 
piration of the period of the mortgage. 
The case-law on the subject is very elear 
and is laid down in a decision of their 
Lordships of the Privy Counsil in Mathura 
Das v. Raia Narindar Bahadur (1). 

The result is that I allow the appeal. 
A -fresh decree will be prepared declaring 
the right of the plaintiff Jokhan to redeem 
2 annas share of the property upon pay- 
ment- of one half of the mortgage debt. 
Interest at the contract rate will be allowed 
up till the date fixed for payment. The 
office will prepare a redemption decree in 
accordance with the terms of Order XXXIV, 
rule 7,: and a period of six months will be 
allowed to the plaintiff for redemption, 
In case redemption is not made, the decree 
will order that the plaintiff's right to redeem 
will be barred. As regards costs the 
plaintiff will be allowed proportionate costs 


(1) 19 A. 39; 23 L A. 188; 1 O. W. N. 52: 6 
M. L. J, 214; 7 Sar. P. O. J. 88) 9 Ind. Dec, (x. s.) 256, 
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in the first Court, and defendants Nos. 1 and 

2 will have their costs from the plaintiff 

both here and in the Court below. . 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPRLLATE Decrees Nes, 775 
AND 623 or 1916, 

April 4, 1918. 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 

In No. 775 oF 1916, 

Moonshi SHAHED BAKSH —Ptarstier 
— APPELLANT 
Versus 
GOLAM NABI KHONDOKAR AND oruzrs 
i— Derenpants—ReseoyDents. 

In No, 823 or 1916 
Moonshi SHAHED BAKSH—Dsrenpant 
—APPELLANT © 
versus 
GOLAM NABI KHONDOKA Re Piso 

— RESPONDENT. 

Muhammadan Law—Religious office, 
validity of-—Public policy. 

A religious office such as that of a khadim or 
mutwalli is not capable of being mortgaged The 
transfer of such an office is opposed not only to the 
Muhammadan Law bat also to public policy. 

Appeals against the decrees of the Sab- 
ordinate Judge, lst Court, Burdwan, dated 
the 23rd of December 1615, affirming those 
of the Munasif, Additional Court at Kalna, 
dated the 23rd of December 1914. 

Mr. K.. Ahmed and Babu Sarat Ohandra 
Mutkhérjee, for the Appellant. 

Babu Bhudhor Haldar, for the Respond- 


ents. 


transfer of, 


JUDGMENT. 


Fretcarr, J.—These two avpeals are pre- 
ferred against the judgment of the learned 
Subordinate Judge of Burdwan, dated the 
23rd December 1915, affirming the decision 
of the Munsif at Kalna, The two cases 
are these :—In the suit ont of which Second 
Appeal No: 823 arises, the plaintiff sued for a 
declaration that a religions office along with 
the endowment that went therewith was 
not liable to be mortgaged by the person 
who had at the time baen holding the 
.offise, and, in the other case, namely, the 
suit outof which Sasond Appeal No. 775 arises, 
the plaintiff sought to enforse a mortgage 
that had been granted by a former holder 
of the office. It appears that there is a 
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Muhammadan shrine dedicated to a certain 
Peer to which the Muhammadans of the Dis- 
trict are accustomed to resort for religious 
purposes; and, for the purposes of the up- 


_keep of what is called the asthana and 


for the suitable performance of the necessary 
ceremonies and observances that take place 
in the shrine, persons are required to be 
employed and their remunerations for the 
duties they perform are met by the persons 
who resort to the place, and apparently 
the way in which these various khadims 
or mutwallis are remunerated is by allowing 
them to appropriate the offerings received 
An 
not capable of bsing 
mortgaged, whether it is in the Muhammadan 
religion, or in any other religion. For the 
performance of these public duties, the 
offisers are remunerated by salaries or other 
suitable forms of remuneration and these 
offizes are nob capable of being mortgaged. 
In addition to this, in the present case, 
thera is another diffisulty, if the offize oan 
ba soldor brought to sale either by voluntary 
dead of sale or upon bankeuptey or 
insolvyenay, the person who would take charge 
of this shring mizit not belong to the 
Muhammadan religion and might be a person 
professing som3 other religion altogathar, 
That obviously. i3 opprsed not only fo the 
Mohammadan religion but also to public 
policy. I think the. learned Judge was 
qaite right, when he came to the conclusion 
that this ofise was incapable of baing trans- 
ferred. The present appeals, therefore, fail 
aod must ba dismissed with soats. 
Samsu Hops, J.—I agree. 
- Appeals dismassed. 





BOMBAY HIGH COURT. 
First Civic AreraL No. 237 or 1915. 
February 15, 1918. 

_ Present: :— Mr. Justice Beaman and 
Mr. Jastice Heaton, 
TULLA SOBHARAM PANDYA 
— PLALNTIEE—ÅPPELLANT 

gå versus 
Tue COLLECTOR or KALRA—~ 


Derenpant — RESPUNDENT, 

Bombay Link Revenue Gole (dct Vof 1373), se. 
lti, 169 —Attashment of village for non-payment of 
jina —Governnint, with can levy assessment from 
rent-free grantee, 

A village was settled by the Government with 
the talukdar and a jama was fixel oa ane whole of 


D 
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the village. Subsequently, the village was attached 
under section 144 of the Bombay Land Revenue 
Code for non-payment of the jamu and an assess- 
ment was levied under section 160 of the Code. 
The plaintiffs, who held lands rent-free under the 
talukdar, contended that they were ‘not liable to pay 
the assessment: 

Held, that the fact that the plaintiffs held lands 
rent-free from the talukdar did not affect the right 
of Government to assess. the lands, inasmuch as the 
talukdar had no power to free any lands from liability 
to pay assessment to the Government. [p, 120, col, 1; 
p. 121, col. 1.] 

First appeal from the 
District Judge, Ahmedabad, 
64 of 1914, 

The appeal was heard on the 14th Decem- 
“ber 1916 by Sir Basil Soott, Kt., Chief Justice, 
‘and Mr. Justice Heaton, when their Lord- 
‘ships remanded sertain issues to the trial 
Court by the following 

JUDGMENT.—The question raised in 
this and the cognate suits are of con- 
siderable importance, and they bave been 
disposed of by the learned Judge without 
any evidence being recorded, although the 
pleadings indicate that the parties are 
at issue on various questions. of fact. We 
are of opinion that it is essential to the 
right decision of the suit upon the merits 
that certain issues of fact should be gone 
into after evidence has been recorded. We, 

‘therefore, frame with the assistance of the 
Pleaders of the parties the following issues 
and refer the same for trial to the lower 
Court, diresting that such additional evi- 
dence as may be required be taken, and 
that the Court should try the issues and 
return the evidence to this Court with its 
findings and reasons before the commence- 
ment of the summer vacation ; — 

(1) By whom was the attachment levied, 
and under what section or sections of the 
Land Revenue Code P 

(2) Is the Talukdari Settlement Officer a 
duly appointed agent of the Collestor within 
the meaning of sections 144, 159 and 160 of 
the Land Revenue Code P 

(3) Whether the attachment was levied 
on the whole of the village, including the 
lands-in suit, or on a share of it ? If 
the latter, on what share P 

(4) Whether the Udhad Jama was fixed 
on the whole of the village, including the 
lands in suit, or on ashare of it ? If the 
latter, on what share? 

(5) Whether the plaintiffs or their pre- 
decessors were not merely grantees of the 


" desision of the 
in Suit No. 


lands in suitfrom.the present Talukdar of 
Badalpur or his predesessora ? 

(6) If the plaintiffs or their predeceseors 
were grantees from the Talukdar, whether 
the grants to them were prior or subsequent 
to the fixing of the lump assessment ? 

(7) If the plaintiffs were proved to be 
such grantees, whether the defendant was 
entitled to levy a rate on the lands held 
by them sufficient to make up the deficit 
in Government revenue as claimed ? 

(8) Whether the plaintiffs were entitled 
to any, and if so, what relief P 

The stay order to continue. 





After the finding of ihe District Judge 
the appeal was again heard by Beaman and 
Heaton, JJ. ` 

Mr. G. N. Thakor, for the Appellants; 

Mr. N. K. Mehta, for the Respondent. 

JUDGMENT, 

Heaton, J.—The plaintiffs are land-holders 
in the village of Badalpur in the Kaira 
District and they sued for an injunction 
to restrain the Collector from acting as he 
proposes to do by way of levying assess- 
ment from them. The Talukdari Settlement 
Offise- gaye them notice to this ' effect 
dated the 20th May 1913. Their sase is 
that they hold their lands rent-free, Thè 
defendant, who originaily was the Talukdari 
Settlement Officer and who has now been 
replaced by the Collestor, maintained that 
the village of Badalpur had been attached 
under the powers conferred by section 144 


‘of the Bombay Land Revenue Code and 


that in virtue of section 160 of that Code 
he had power to levy assessment on the 
lands of the plaintiffs. The District Court 
desided the case in favour of the defendant 
and the plaintiffs appealed to this Court. 
The evidence at that stage was so extreme- 
ly scanty that eventually this Court found 


z 


itself unable to deside the appeal and 


remanded eight issues to be determined by 
the District Judge. Those issues have been 
found on ina sense adverse to the plaintiffs, 
who again appear as appellants in this Court. 

The first thing we have tə determine 
is the nature of the agreement or settle- 
ment for this village of Badalpur. It must 
have been made in the early part of the 
last century but there is no document 
relating to It, and there are no Kahuliyats 
signed by the Talukdars of the village, 
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We have not even an extrast from _the 
register of Talukdars. There is mention 
made of the Mehwasi villages, of which 
Badalpur is one, in Government offisial cor- 
respondence, from which extrasts are filed; 
of the years 1821 (Exhibits 37-6); 1822 
(Exhibit 39); -and 1823 (Exhibit 40). 
Then we have an extract from a Jamabandi 
statement of 1821-22 (Exhibit 41) and 
Kalambandi of 1828 (Exhibit 18). We 
have also general historical knowledge to 
go by. We know that the settlements or 
agreements for Mehwasi villages were made 
with the Mehwasi Chiefs or Heads of the 
villages and were usually made for the 


village as a whole in each case and were ` 


not made for any particular lands. The 


payment due for each village was annual, ` 


was a fixed lump sum or substantially fixed 


in amount (there may be small variations 


from year to year) and was regarded as 
jama or land revenue, though based on 
the amount of tribute which the Chief 
formerly paid and not on an estimate of 
assessable lands, ` 

The evidence in the case indicates, so 
far as it goes, that the settlement or agree- 
ment for Badalpur was of the normal kind: 
that it was for the whole village and for 
a fixed annual payment for which the 
Mehwasi Chief of the village was respon- 
sible. Were it otherwise, there would be 
definite vidense of it forthcoming, as is to 
be expected where there is a variation from 
the normal. % 

The learned Pleader for the plaintiff- 
appellant challenged this conclusion, but the 
only evidense or circumstance in the case 
on which he conld base any argument of 
value is the Kalambandi, Exhibit 18. 
This is a statistical statement pre- 


_ pared by the village authorities in reply 


to a set of questions sent them by some 
Government officer: the kind of thing that 
is usual in a newly acquired territory, where 
the Government desires to inform itself of the 
condition and resources of the country. It 
shows amongst other things that only about 
one-sixth part of the land in the village 
paid either vaje or vero to the Chief or 
Talukdar; the other five-sixths paid nothing. 
This information, though it may be of 
great valne to the plaintiffs in resisting any 
demand the Talukdars might make on 
them, has no bearing on the nature of the 


settlement or agreement between the Govern. 
ment and the Talukdara. The Government 
recognised the existing or traditional posi- 
tion of the Mehwasi Chiefs provided 
they paid the annual jama; it was no part of 
the understanding or of the policy of the 
Government to concern themselves with the 
internal arrangements or economy of the 
Mebwasi villages. This Kalambandi, there- 
fore, is found on examination to be of no value 
to the plaintiffs, for it does not give any indi- 
cation of a state of affairs in any way innom- 
patible with the ordinary type of settlement 
or agreement, 

Tho plaintiffs have also argued that they 
were the original owners of the village 
and certain witnesses depose that thera is 
a tradition in the village to that effest. 
It may be that there is such a tradition, 
but that it is well-founded there is no 
reason to suppose and that it has any 
bearing on the case is not apparent. 

Again, the plaintiff argues that he holds 
and always has held his lands rent-free, 
That again -may be conceded and sn 
long as the management of the village 
remained with the Talukdar, the plaintiff 
could not be called on to pay anything. 
But unfortunately the payment of the 
jama by the Talukdar became irregular and 
the village was attached by order of the 
Collestor made under section 144 of the 
Bombay Land Revenue Code (Exhibit 49). 
Thereafter, section 160 of that Code 
became applicable. This appears to be 
beyond question. Now, section 160 when ap- 
plied to a Talukdari village (see section 33 of 
Bombay Act VI of 1888), runs as follows: 
“The lands of any village or share of a village 
so attached shall be unaffested by the acts 
of the superior holder or_of any of the 
sharers, or by any charges or liabilities 
subsisting against such lands, or against 
such superior holders or sharers ag are 
interested therein, so far as the publio 
revenue is concerned, but without prejudice 
in other respects to the rights of individuale: 
and the Collector or the agent so appointed 
shall be entitled to manage the lands 
attached, and to receive all rents and 
profits accruing therefrom to the exolu- 
sion of the superior holder or any of 
the sharers thereof; until the Collestor 
restores the said superior holder to the 
management thereof.” This leaves it open 


r 


120 


INDIAN CASHES, 


[1918 


- TULLA SOBHARAM PANDYA Y, COLLECTOR ÒF KAIRA, 


to Government to levy the jama from all 
the lande of the village. Tbeir powers 
are ampje, for section 45 of the Code 
expressly recognises the right of Government 
to levy assessment on all lands which are 
not excepted under the‘ provisions of any 
special contract with Government or any 
law for the time being. in force. There 
is neither a special contrast nor a law 
which prohibits Government in the circum. 
stances of this case from levying an 
assessment on the plaintiffs’ lands. This 
supplies the answer to a further argument 
urged on behalf of the plaintiffs, which 
is that they held their lands absolutely 
rent-free, and ro one, not even the Govern- 
ment, can lawfolly demand assessment from 
them. They do not so hold them from 
the Government: that is clear, for if they 
did, there would be some Sanad or some 
record of the matter. If they hold them 
rent-free from the Talakdar, that does not 
affect the right of Government to” assess 
the lands; for the Talukdar has no power to 
free any lands from liability to pay assessment 
to the Government; only the Government 
can do that. ? 

The same conclusion, that it is lawful 
for Government to demand assessment from 
the plaintiffs, can be reached by a con- 
sideration of section 24 of Bombay Act 
VI of 16955, 


In reality there 
involved to the plaintiffs. The Government 
will only gather in the agreed jama, whioh 
must apparently be light if it is‘ distributed 
over the village as a whole. 


It ig unnecessary after this to state in 
detail the findings on the issues which 
were ‘sent down, That- which is the most 
important is No.4: “Whether the Udhad 
Jama was fixed on the whole of the village, 
including the lands in suit, or ona share 
of it? lf the latter, on what share?” I 
find that the Udhad Jama was fixed on 
the whole of the village and as I have 

- gaid, it follows from the operation of seotions 
144 and 160 of the Bombay Land Revenue 
Code that the Government have the right 
to levy assessment on the lands of the 

| plaintiffsin this village. Therefore I think that 
the decree of the District Judge dismissing 
the plaintiffs’ suit should be maintained 
and that this appeal should be dismissed, 


is no great hardship 


Beamuay, J.—I have asked my learned 


‘brother to deliver the judgment of the 


Court in this case, because he was 
a party’ to the remand order and fully 
acquainted with the litigation in all its 
earlier stages; Í have only to add in 
agreement with what has just been said 
that, in my opinion, there can be no doubt 
bat that the settlement made in the earlier 
part of the nineteenth century was made 
with a Rathor Rajput, whom I will call 
the Talekdar, on behalf of the whole village, 
Such was the nature generally of all these 
settlements. Their object was to maintain 
to some extent at any rate the seignorial 
rigbts and privileges of the petty Chieftains 
and to recognise them as proprietors of their 


respective villages subject only to the 
payment of the Udhad Jama, In such 
sircumstances the Government had no 


concern with the internal economy of the 
village. Provided that the Talekdar 
duly paid the stipulated Udhad Jama, he 
might, as far as Government was cone 


cerned, gratify his pride or generosity 
by granting as much of village land 
as he shose rent-free, or upon any 


other terms that pleased him, to inferior 
holders; but such grants could never be 
taken as superseding the paramount obliga- 
tion of the village asa whole to pay through 
the recognised ‘Chieftain the jama due 
to the Government. That is a primary 
charge, and, in my opinion, it cannot, upon 
any known theory, be found to have been 
settled with the Talukdar npon this or 
that piece of land in the village; but it 
is settled with the Talukdar upon the village 
as a whole; the price, that is to say, at which 
he is to be recognised by the Government 
as a Chieftain and proprietor of the village. 
It is possible that at the time that such 
settlements were made the recognised 
Talukdar or his predecessor may already 
have given away much of the village land 


rent-free to privileged classes, such as 
Brabmins, Bhats and, Charans. That, 
however, in my opinion, does not affect 


the principle upon which this case has to 
be desided. That principle is that, apart 
from all other considerations and private 
arrangements within the village itself, the 
village must contribute the agreed jami to 
Government. Otherwise we might have 
the extreme case put by the learned Jadge 
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below of the Government consenting to 
recognise a Chieftain as proprietor of a 
village upon payment of an annual jama 
and the Chieftain then giving away every 
inch of land in the village rent-free and 
declining to pay Government one rupee of 
the agreed jama. In such a case it is not 
to be supposed that Government onght to 
or would recognise sush alienations, The 
Government would then, in my opinion, be 
entitled to say that since the Talukdar 
had repudiated his obligations, the village 
as a whole, failing anyone coming forward 
to represent it, must certainly be made to 
pay the Government jema. And that is 
in effect what has occurred in the present 
case. The Jama has not been paid, and 
according to the Kalambandi a very large 
proportion of the village lands have already 
been given away and were not in the 
Talukdar's own estimate liable to con- 
tribute to the yama. That, however, was 
a matter with which Government, as 
far as I can see, had nothing to do. 
As soon ss the Talukdar declared himself 
unable to keep his treaty obligations, the 
Government, in my opinion, had a perfect 


right to put in force the provisions of 
sections .144 and 1€0 of the Bombay 
Land Revenue Code for the = sirgle 


purpose of obtaining from the village the 
amount of jama which was due from it. 
Such a mode of sontribution would not 
press nearly as heavily upon these inferior 
holders of rent-free lands as would the 
resumption of the village and the levy of 
assessment after making revenue survey, 
and it is quite clear that one or the other 
of these modes would have to beadopted. It 
cannot be seriously, I think, argued that 
Government intended to make free presents 
of these villages to anyone to whom the 
Talukdars in a fit of generosity might grant 
the whole of their lands rent-free. 1t is upon 
this principle, I think, that this and all cog- 
nate cases must be decided. 

I am in entire concurrence with the 
judgment of my learned brother and the 
decree he proposes to make, 

We treat this and the other six appeals, viz., 
First Appeals Nos. 283, 234, 235, 236, 238 
and 239 of 1915, as consolidated for the pur- 
pose of costs, and dismiss them with coste, one 
set of costs payable by all the appellants. 

p o Appeal dismissed. 
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LOWER BURMA CHIEF COURT, 
Sreconp Civit Appeat No. 111 or 1916, 
Fecember 17, 1917. 
Present;——-Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 
KYA ZAN— APPELLANT 

VETEUR 
TUN GYAW AND O1HERS-— RESPONDENTS. 


Mortgage—Money-decree for mortgage amount 
against heirs of mortgagor paid of by one heir, effect of 
— Charge, redemption of. 

A money-decree for the amount of a mortgage- 
debt obtained against the heirs of the mortgagor 
was paid off hy one of the heirs, the first defendant, 
who remained in possession of the mortgaged pro- 
Subse- 
quently his creditors obtained decrees against him 
and attached this property and sold it in execution, 
One of the other heirs of the mortgagor then sued to 
redeem the property impleading his co-heirs and 
the auction-purchasers as parties to the suit: 

Held, (1) that the transaction between the first 
defendant and his co-heirs amounted to a joint 
charge given by the latter tothe former on their 
joint undivided share of the property in respect of - 
the amount of their share in the debt, and that the 
plaintiff being one of the co-heirs on whose behalf 
the joint charge was made was entitled to redeem it; 
Cp »122, col. J] 

12. that the charge was not an interest in the 
Jand, and that, therefore, all that the anction-pur. 
chasers obtained by their purchase was the share of 
the ist defendant in the mortgaged property. [p. 122, 
col L] 

Mr. Naidu, for the Appellant. 

Mr. Halkar, for the Respondents, 

JUDGMENT.— The plaintiff sues to re- 
deem certain Jand on payment of Rs. 550. 
The plaintiff and the defendants No. 4, 5 and 
6 are the surviving heirs of their deceas- 
ed widowed mother Ma Si Li, who had 
mortgaged the land to one Maung Te. 


Maung Te obtained a money-decree against 


Ma Si Lis heirs for the amount of the 
mortgage-debt, The Ist defendant, Tun 
Gyaw, paid off that debt and with the 


consent of the heirs remained in possession 
of the land. Subsequently Ton Gyaw’s 
creditors obtained decrees against him and 
attached this land and sold it in execution. 
Maung Myo, 2nd defendant, is the anction- 
purchaser ard the 3rd defendant is appa- 
rently purchaser from Maung Myo. ‘The 
Divisional Judge dismissed the suit on the 
ground that the plaintiff had not shown 
that Re. 550 was the amount of the charge, 
Mr. Naidu for the plaintiff appellant con- 
tends that if Tun Gyaw was not a mortgagee 
he bad a charge on the land which the 
entitled to redeem, Tun Gyaw e 
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was the son in-law of Ma Si Li and at that 
time was 
as a co-heir through his deceased wife. 
Tun Gyaw was olearly not a mortgagee. 
The transaction between Tun Gyaw and 
the oo-heirs was oral and amounted to a 
joint charge given by the other co-heirs 
to him on their joint undivided share of 
the land in respect of the amount of their 
share in the debt. The charge would not 
be an interest in the land and, therefore, 
did not pass to the 2nd defendant, who 
bought lat defendant’s interest in the land. 
All that the 2nd 
obtained by their respective purchases would 
be the share of Tun Gyaw, if any, in 
the land and sush share was not subject 
to the charge. The plaintiff being one of 
the co-heirs, on whose behalf the joint 
charge was made, is entitled to redeem 
it, he having made the other co-heirs 
parties to the suit. Tho plaintiff in his 
plaint asks to redeem by a payment of 
Rs. 550: he states that Tun Gyaw paid 
off the mortgage-debt by a payment of 
Rs. 550; but he does not admit in his 
plaint that Tun Gyaw was in the position 
of a oo-beir. If Tun Gyaw was entitled 
(through his wife) to a share in Ma Si 
Li’s estate, he would be liable for a oor- 
responding share of the mortgage-debt; and 
the charge he would then have would be 
the amount he advanced for the benefit 
of the other co-heirs when paying off the 
mortgage debt, 7. ¢, Rs. 550 less his own 
share. It must first be ascertained what 
share (if-any) Tun Gyaw had in this 
land, in order to ascertain “what the re- 
mainder was which formed the subject- 
matter of the charge. If Tun Gyaw was 
not entitled to any share in Ma Si Lis 
estate, he would have only a charge on 
the land (Rs. 550), and the 2nd and 3rd 
defendants would have bought nothing, If 
Tun Gyaw was entitled to (say) a 1/5th 
share in Ma Si Lis estate, the charge 
would be Rs. 440 on an undivided 4/d5ths 
share in the land; and the 2nd and 3rd 
defendants would have bought an undivided 
1/5th share inthe land. I would set aside 
the decree of the Divisional Court and 
remand the case under Order XLI, rule 23, 
. to the Distr'ct Court to try the following 
issues and to determire the gase acecrd- 


ingly:—~ 


apparently entitled to a share. 


and 3rd _ defendants : 


+ (1) What share (if any) had Tun Gyaw in 
this Jand? 

(2) What was the joint share of the 00- 
beira of Ma Si Li, other than Tun Gyaw, in 
this land? 

(3) What was the amount of the charge 
given to Tun Gyaw by such co-heirs on their 
joint share in this land? 

The answers to the 2nd and 3rd jisfues 
will depend upon the desision of the Ist 
issue, ; 

Upon paying off the amount of the charge 
(to be ascertained under issue 5), the plaint- 
iff will be entitled to a decree for posses- 
sion of the undivided share to be ascer- 
tained under issus 2. The share to be 
ascertained under issue 1 will be the interest 
which the 2nd defendant bought. 

Under Order XXX1V, rule 15, the decree 
should direst possession to be given to the 
plaintiff of the undivided share (to be 
ascertained under 2nd issue) upon his pay- 
ing into Court the amount of the charge 
(tobe ascertained under the 3rd issue), which 
amount Tun Gyaw will be at liberty to with- 
draw. , : wt 

Costs throughout will abide the final 
result, ze, the plaintiff will receive as 
against the first three defendants a share 
of his costs in all Courts proportioned to 
the share of the land of which possession 
is ultimately decreed to him. 


Decree set aside; Oase sent back, 
4 


CALCUTTA HIGH COURT. 
ORIGINAL Orsi Soir No. 591 or 1918, 
July 22, 1918. 

Present: —~Jastice Sir Asutosh Chaudhuri, Kr, 
DEUTSCH ASIATISCHE BANK— 
PuaINTIFF 
versus 
HIRALAL BURDHAN & SONS— 


Da¥endants. 
imitation Act (IX of 1$08), ss. 9, 15—‘‘Disability” 
and “inability,” meanings of-—Alien enemy, right of, 
suspension of, whether disadility—Applicability of s. 9 
toalien enemies prevented from suing—§. 15, inter. 
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pretation of—Royal proclamation, effect 
pretation of Statutes—Statutes of Limitation. 

Section 9 of the Limitation Act applies to, and 
makes no exception in favour of, alien enemies who 
are prevented from suing in consequence of a 
declaration of war [p. 124, col. 1.] 

The suspension of an alien enemy’ s right to sue is 

a “disability” within the meaning of the section, 
Tp. 128, col. 2.] 

The word “disability”. in section 9 of the Limita- 
tion Act means want of legal ability. It is different 
from “inability” to sue. [p. 123, col. 2.1 

Statutes of Limitation are in their nature strict 
and inflexible and are not susceptible of equitable 
construction. [p. 124, col. 1.) 

The Official Liquidator of a Bank cannot be 
looked upon as an agent of the Bank. He is an 
officer of the Crown whose rights depend upon the 
terms of his appointment. [p . 134, col. 2; p.125, col, 1] 

Section 15 of the Limitation Act relates to 
injunctions or orders of Court, and not to royal pro- 
clamations which prevent the institution of suits by 
alien enemies. [p. 125, col. 1.] 


JUDGMENT,—This is a suit which has 
been instituted by the Official Liquidator 
on behalf of the plaintiff Bank, The 
Bank, which is a German Bank, was slosed 
on or about the 4th August 1914 immedi- 
ately upon the declaration of War between 
England and Germany. This Liquidator 
was appointed on the 22nd December 1914, 
but the terms of appointment did not give 
him express, power to sue, He was by 
that order authorised “to liquidate the assets”, 
which can hardly be said to include the 
right to sue, but, by an order made on the 
lst November 1915 express power was given 
to him to sue and this suit was instituted 
on 9th May 1918. It is based on four 

‘on-demand promissory notes, one dated 
4th June 1914, another dated 11th June 1914 
and two notes dated 30th June 1914, and 
would, therefore, be barred if the ordinary 
rule of limitation applied. It is argued 
on behalf of the defendant that time began 
to run against the plaintiff Bank from 
the dates of promissory notes, and that 
under section 9 of the Limitation Act the 
time having once begun to run the subsequent 
diaability or inability of the plaintiff to sue 
did not stop it, It is claimed, however, 
on behalf of the plaintiff Bank that 
inasmuch as the Bank could not sue after 
the declaration of war, and also inasmuch 
as the Official Liquidator could not sue 
until express power was given to him on 
the lst November 1915, the period between 
4th August 1914 and Ist November 1915 
ought to be allowed to the plaintiff and 


of —Inter- 


should be excluded. This raises a novel 
point so far as this Court is soncerned. 
If section 9 of the Limitation Act is 
applisable to this case, there can be no 
question that the suit is barred. The 
question is, was there a subsequent “dis- 
ability” or “inability”, so far as the plaint- 
iffs were soncerned, to sue P The expres- 


sion “inability” does not oceur in the 
Limitation Act „exoept in this section, 
and so far as disability” is concerned 


section 6 gives certain cases of disability, 
but there is no definition of the term. 
“Disability” means want of legal ability. 
Jt is different from “inability” to sue, 
and T'think I ought to accept the inter- 
pretation which has been put upon these 
terms in Poorno Chunder Ghose v. Sassoon 
(1) and Jirraj.v. Babaji (2). It is argued, 
however, that an alien’s right to sue is 
suspended in consequence of the war and 
revives on the restoration of peace, and, 
therefore, it cannot be construed as “dis. 
ability.” I have very carefully considered 
the matter and find on reference to various 
cases that the suspension of such right is 
looked upon as a disability”. In the oase 
of Robinson & Oo. v. Mannheim Insurance 
Oo. (3) the learned Judge refers to the “dis. 
ability of an alien enemy to sue” (page 160). 
I also find in Porter v. Freudenberg (4) 
that the expression “disability” is used in 
connection with an alien enemy’s right to 
ane. In De Wahl v. Braune (5) Martin, 
B., speaks of an alien enemy being under 


“disabilities.” In some other cases the 
expression personal disability to sue” is 
used. It, therefore, appears to me that 


the suspension of the right comes within the 
meaning of the expression “disability”, In 
Janson v. Driefontein Oonsolidated Mines 
Lid. (6) Lord Davey speaks of the plaint- 
ifs “inability” to Bue, but it makes no 
difference whether it is “disability” or 
“inability” as section 9 covers both. If 


(1) 25 0. 496; 20. W. N. 269; 13 Tnd. Dec. (N. s.) 
329 (F. B ). 

(2) 29 B. 68. 

(3) (1915) I K. B. 155; 84 L. J- K. B. 238. 

(4) (1915) 1 K. B. 873; 84 L. J. K. B. 1001, 

(5) (1856) 25 L, J. Ex. 343; LEN, 178; 108 R. 
R. 508; 156 E. R. 1166. 

(6) (1902) A. C. 48471 L. J. K. B. 857; 87 L, T. 
372; 51 W. R. 142;\7 Com. Cas. 268; 18 T, L. R 796, 
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that is so, Iam constrained to hold that 
section 9 does apply to a case of this 
sharacter. Statutes of Limitation are in 
their nature strict and irflexible and as 
early as Luchmes Buksh Roy v.: Runjeet 
Ram Panday (7) the Privy Council held 
that it ‘was not susceptible, of equitable 
construction. In the case of Mohummud 
Buhadoor Khan -y. Collector of Bareilly (8) 
a question “came up relating to Act 1X 
of 1859 in respect of limitation affecting 
claims against the property of rebels for- 
feited to the Crown. The Privy Council 
held that the Limitation Act could not be 
construed as implying any saving with 
regard to persons under disabilities. It 
was argued that a saving with regard to 
persons under disabilities must be taken 
to be by equitable construction implied 
in the clause Which came up for construc- 
tion. Their Lordships thought it impos- 
sible that any Court could add to the 
Siatute that which the Legislature had 
not done. It was also argued in that 
case that the disablilities referred to in 
the General Limitation Act XIV of 1859 
ought to be understood as being incor- 
porated in Act IX of 1859, bat their 
Lordships also held against such contention. 
The result is that section 9 must be 
construed ‘according -to its plain méaning 
and I cannot either add to it or substitute 
anything for it. The section, when it was 
enacted, did not apparently contemplate a 
case of this character. If it is a case of 
omission I eannot supply it, it is for the 
Legislature. I can only construe the Statute 
as it stands. It makes no exseption inthe 
- gase of alien enemies. In America, how- 
ever, in some of the State Courts and 
in the United States Courts an important 
exception to the rule appears to have 
been adopted, ‘which although not 
within the letter is said to be within the 
spirit of the Statutes of the several States 
and their saving clauses, namely, that the 
Statute of Limitations does not ran daring 
a period of civil war as to matters in 
controversy between citizens of the oppos- 
ing belligerents, This exception is pre- 


(7) 20 W. R. 875; 13 B L. R. 177; 2Suth. P. C, 
J. 897. 5 

(8) 21 W. R. 318; 13 B. Li R 893 1 I. A. 167; 8 
Sar. P. C. J, 363, 


` 


dicated upon the ground that the Courts 
are not opén to belligerents. In some 
oases cited in Wood on Limitation a “dis- 
ability” happening by inevitable necessity 
appears to have been recognised as con- 
stituting an exception to the Statute of 
Limitations thoùgb not specified therein, 
but it also appears that the rule is not 
allowed to extend beyond necessity arising 
from war or death (Wood on Limitation, 
Vol. II, page 1136, 4th Edition, note to section 
242), In the case of De Wahl v. Braune (5) 
[(1856) 25 L. J. Exch. 343] Lord Bramwell 
was of opinion that the Statute would run 
even when there was disability on account of 
war in the case of analien enemy. No doubt 
the observation is obiter and in another 
report of the same case | H. & N. 178 (5) 
the passage does not appear, but there is 
no reason ‘to doubt the correctness of- the 
report which contains the passage, and al- 
though a great many years have elapsed since 
then, no different view appears to have 
been taken by any Court in England, 
Some text-writers have adopted that view 
and some others’ have taken a different 
view but it is unnecessary to refer to 
them. My attention was also called to 
an article in the Law Quarterly Review, 
Vol. XX, page 108-169, based upon some’ 
American cases which I have not had the 
opportunity of considering. In Beckford 
v. Wade (9) it was held that though the 
Court was shut up in time of war so 
that no original causes sould be sued out, 
the Statute of Limitations continued to run, 
I find that case was sited by the Madras 
Court in support of its decision in Kam- 
bineyani Javagi Subbarajulu Nayantvaru v. 
Uddighiri Venkataraya Ohetty (10). Even 
before Beckford y, Wade (9! the same was 
held. See Prideaue v. Webber (11) and 
Bynions case (1667) sited in Hall v. Wybourn 
(12). L come to the conelusion that the 
time sought to be excluded cannot be 
allowed under the Act ar it -at present 
stands, and, therefore, the sait must be held 
barred. . 

The Official Liquidator cannot be looked 
upon ag an agent of the plaintiff Bank. 


(9) (1805) 17 Ves, Jun, 87; 34 E. R.34; 11 B, R. 
20. . 
(10) 2 M. H. ©. R. 268. 


(11) (1661, 1 Lev. 31: 83 E. R. 282. 
(12) (1689) 2 Salk. 420; 91 E. R. 365. 
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He is an officer of the Crown whose rights 
depend upon the terms of his appointment. 
His right to sue is not derived from the 
Bank. No explanation has been given 


why the suit could not have been institut- ` 


ed within time. He was appointed dong 
before the suit was barred. There is no 
explanation of the extraordinary delay. I 
think the suit must be dismissed with 
costs as of a motion iheluding the defendant’s 
costs of entering appearance, 

Section 15 of the Limitation Act was 
mentioned as saving limitation in this 
case, but it did not appear to me to be 
strongly relied upon. It relates to injuns- 
tions or orders of Court, not royal pro- 
olamations. No doubt declaration of war 
prevented commercial intercourse between 
the parties: but it can hardly be treated 
as covered by the section. Possession of 
the plaintif Bank was taken by the Gov- 
ernment. The remedy of the Bank is 
suspended bat as it will revive when the 


war will end, I think the Statute of 
Limitations should provide for such 
cases. F 


- * 


Suit dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Wxecotioy cr Deogee Appean No, 41 or 1917, 
April 22, 1918, 
Present :—~Mr. Lindsay, J. C. 
RAM ADHIN-—DzrURrRER-HOLDER | 
~~ APPELLANT 
versus ` 
RAM LOT AND ANOTHER —JUDGMENT- DEBTORS 
— RESPONDENTS, 

Civil Procedure Qode (Act XIV of 1882), s. 2— 
Civil Procedure Code (Act V of 1908), s. 48—‘Decree,’ 
meaning of—Order dismissing appeal for default, 
whether decree —Ewecution of decree—Limitation, 
meaning of. 

An order dismissing an appeal for default is not 
a deorce within the meaning of the definition of 
that word contained in the Civil Proceduro Oode 
of 1882, [p. 127, col. 2.] 

Where an appeal was dismissed for defanlt under 
the Ciyjl Procedure Code of 1382: 
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Held, that thé only decree which could be executed 


-was the decree of ths original tourt and that limi- 


tation for execution ofthe decree must be taken to 
have begun to run from the date of the original 
decree, and not from the date of the order dismissing 
the appenl from that dooree for default. [p. 128, 
col, 2.] 


Appeal dgainst the order of the District 


Judge, Fyzabad, dated the-22nd November 
1917, reversing that of the Subordinate 


Judge, Fyzabad, dated the 8rd July 1917. 
The Hon’ble Pandit Gokaraa Nath Misra 
and Babu Basude> Dal, for the Appellant. 
The Hon’ble Syed Wazir Hasan and 
Mr. A P. Sen, for the Respondents. 
JUDGMENT.—This is an appeal against 
an appellate order of the District Judge 
of Fyzabad dismissing an application for 
execution of decree made by Ram Adhin, 
the appellant, on the ground that it was 
barred by limitation ander the provisions 
of section 48 of the Code of Civil Pro- 
cedure. It appears that the decree-holder 
obtained this decree on the 27th of Sep- 
tember 1904 against Matadin, who is now 


represented by the respondents tə this 
appeal. $ 
Matadin went in appeal to the Court 


of the District Judge. A date was fixed 
for hearing of the appeal but the hearing 
was adjourned till the 29th of Marsh 1905. 
On that date Matadin himself did not appear 
in Court, He was, however, represented by a 
Pleader., This gentleman informed the Court 
that he had received no instructions from 
his client and was not in a position to 
argue the case on his behalf. The result 
was that an order was passed by the 
learned District Judge dismissing the 
appeal for default. A formal order was 
prepared in the shape of a decree, No 
costs were, bowever, awarded to the respond- 
ent in consequence of the dismissal, After 
this, applications for execution were made 
from time to time by the decree holder 


and finally we have a fresh application 
which was made on the 6th of March 
1917, 

The Court of first instance held that 


this application was within time ar the 
period of 12 years’ limitation provided 
by section 48 of the Code of Civil Pro. 
cedure ran from the 29th of March 1905, the 
date npon which the judgment-debtor’s appeal 
had been dismissed for default by the 
District Judge, 


. 
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This order has been reversed in appeal 
by the present District Judge. He has 


held that limitation ran from the date 
of the original decree, namely, the 27th 
of Septemher 1904. He has held that 


the order of the District Judge dated the 
29th of March 1905 was not a dearee; 
and that consequently it sould not be 
contended that limitation ran from that 
date on the principle that the decree of 
the Appellate Court is the decree which 
has to be executed. The learned Judge 
has pointed out quite correctly that under 
the definition of the term “deoree” con- 
tained in the. present Code of Civil Pro- 
cedure an order of dismissal for default 
is not a decree. The question, therefore, 
which he had to consider was whetber or 
not under the language of the former 
Code- (Act XIV of 1882) the order of the 
29th March 1905 was or was not a decree. 
He held that it was not; and in coming to 
this conslusion he relied upon the ruling of 
their Lordships of the Privy Counsil reported 
in 12 A. L. J. Reports at page 624 [ Abdul 
Majid v. Jawohir Lal (1)]. This case is also 
reported in Indian Law Reports 36 Allahabad 
350. 

The case for the deéree-holder appellant 
here is that the decision of the Court 
below is wrong and that the learned Judge 
was in error in relying upon the judg- 
ment to which I have just referred. It is 
pointed ont that in that case their Lordships 
were dealing with an order passed in ac- 
cordance with the Rules of Practice of the 
Privy Council, and it is contended, and 
[ think rightly, that the judgment in ques» 
tion sannot, be deemed to apply directly 
to cases which are decided in Courts in 
India under a totally different procedure. In 
connection with this argument I may refer to 
another judgment of their Lordships to be 
found at page 234 of the same volume of the 
Allahabad Series [ Batuk. Nath v. Musammat 
Munni Det (2)]. With regard to the later case 
to which the learned Judge refera, I adjourned 
the hearing of this appeal for the purpose of 

(1) 23 Ind, Cas. 649; 12 A. L. J. 624; 16 Bom. L. 
_ R. 395; 18 C. W. N. 963; 190, L. J. 626; 27 M. L. J. 
17; (1914) M. W. N. 485; 16 M. L. T. 44; 1 L. W. 
483; 36 A. 350 (P. C.). 

(2) 28 Ind. Cas. 644; 86 A. 284; 18 0. W, N, 740; 
12 A. J, J. 596; 190, L. J. 574; 16 Bom. L, R. 360; 
27M. L. J. 1; 16 M. L. T. 1;1 L. W. 729; (1914) M. W. 
N. 437; 41 1. A, 104 (P. 0.). : 
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obtaining a certified copy of the order whioh 
was passed by their Lordships of the 
Privy Council. It seems clear the judg- 
ment in Abdul Majid v. Jawahir Lal (1) 
was delivered with reference to the special 
rules of procedure contained in an Order 
of Council dated the 26th of June 1878. 
Similarly in an earlier case ‘reported at 
page 284 of the same volume [Batuk Nath’ 
v. Musammat Munni Dei, (2)] the order 
which their Lordships were interpreting 
had been passed under another Order in 
Council dated’ the lth of June 1853, 
It. seems, therefore, that these judgments 
of their Lordships cannot be treated as 
direct authority for the proposition that 
an order dismissing an appeal for default 
under the provisions of the old Code of 
Civil Prosedure (Act XIV of 1882) is 
not a desree, for, as I have already observed, 
their Lordships were not in either of those 
cases discussing the provisions of that Code. 


It was admitted in the course-of argu- 
ments that under the provisions of the 
old law there was a conflict of desisions 
as to whether an order of dismissal for 
default was a deoree, and I have been 
referred by the learned Counsel for the ap- 
pellant to a number of desisions on ‘the 
point. The learned Counsel for the appel- 
lant was not able to refer me to any 
authority of this Court which is direstly 
in point: He sited two cases, namely, 
Mohammad Husain y. Mohammad Yusuf (3) 
and Raghunath v, Farkhund Ali (4), In the 
former case the judgment deals with the 
effect of an order passed in a case where 
withdrawn. It certainly 
was not decided in that case that such 
an order wasa decree. On the contrary, 
the point under consideration was one of 
limitation and the Article of the Schedule 
which was being considered was an Article 
dealing with a period of limitation running 
from the date of a “deoree or order.” 
It was observed in the judgment that if 
the order of the Appellate, Court was not 

s ” i s ” 
a decree”, it was certainly an order 
finally disposing of the appeal. Similarly 
in Raghunath v. Farkhund Ali (4) the 
matter for decision -was a question of ` 
limitation with reference to the provisions 


of Article 179 of the ‘Limitation Act, 
(3) 3 0. 0. 50. 
(4) & 0. 0. 143. 
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There again it was not decided . whether 
the order in question was a decree or 
merely an order, indeed it was not neces- 
sary for the Court to decide this point. 
I have examined the other cases to which 
the learned Counsel for the appellant has 
referred me. It is obvious that a great 
many of them cannot be regarded as 
_ authority for the proposition that under 
the Code of 1882 an order dismissing an 
appeal for default was a decree. For 
example in the case reported as Bent Rai 
v. Bam Lakhan Rai (5) it seems to have 
“been assumed that an order ofan Appellate 
Court dismissitig an appeal for want of 
prosecution was a decree. But the question 
which was before the Court in that case 
was, whether or not the order which the 
Appellate Court had passed amounted to 
an affirmation of the decree of the Court 
of first instance. The discussion arose in 
connection with an application for leave 
fo appeal to His Majesty; and having 
regard to the provisior.s of the Code of 
Civil Procedure relating to this right of 
appeal it is clear that an-appeal may lie 
either from a decree or order, It was 


not necessary, therefore, for the Judges to - 


deside whether or not the order they had 
before them in that case was a decree. It 
certainly was an order, Similarly in another 
case of. the Allahabad Court reported as 
Muhammad Razi v. Karbalat Bibi (6) it 
was assumed that an order declaring an 
appeal to have abated was in effect an 
affirmation of the decree of the Court below. 
There the question was one of limitation, 
and clearly the period of limitation ran from 
the date of the “order or decree.” It seems 
to have been assumed that the order 
declaring the appeal to have abated was a 
decree. Oa the other hand the decision of the 
Allahabad Court in Pohkkar Singh v. Gopal 
Singh (7) seems to have assumed that an order 
dismissing an appeal for default was not 
a decree. In the case” reported as 
Ramchandra Pandurang Natk v. Madhav 
Purushottam Naik (8) it was held by 
one of the learned Judges that the order 
of an appellate Court dismissing an appeal 


(5) 20 A. 367; A. W. N. (1898) 77; 9 Ind. Dec. 
(N. 8.) 595. 

(6) 5 Ind. Cas. 473; 32 A. 136; 7 A. L. J. 58. 

(7) 14 A. 361; A. W. N. (1892) 30; 7 Ind. Deo. 
(x. £.) 599, 

(8) 16 B. 23; 8 Ind, Deo. (x. s.) 493, 
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for default was a decree under section -2 
of Act XIV of 1882. The learned Judge who 
delivered this opinion held that such an 
order was an adjudication adverse to the 


appellants right to have his appeal 
heard, and decided the appeal. The other 
learned Judge who was a party to the 


judgment declined to express any opinion 
on this point. This opinion seems to have 
been followed in a Full Bench deaision of 
the Calcutta High Court reported as Radha 
Nath Singh v, Ohandi Oharan Singh (9). 

There béing no authority of this Court to 
bind me in dealing with this question, I 
feel myself at liberty to decide the matter 
for myself with reference to the language 
in which the definition of the term 
“déoree” was expressed in the Code of 
1882. That definition read as follows :— 
“Decree means the formal expression of 
an adjudication upon any right claimed or 
defence set up in a Oivil Court when 
such adjudication so far as regards the 
Court expressing it decides the suit or 
appeal.” . After much oonsideration 1 have 
come 6 the conclusion thatan order passed 
under the former Code by which an appeal 
was dismissed for default. was not a decree 
within the meaning of the Code, and in 
coming to this conclusion Iam fortified by 
the opinioa of a Bench of .the Calcutta 
High Court to be found in a recent 
jadgment reported as Syam Mandal v. Sati 
Nath Banerjee (10). At pages 959* and 960* 
of the report the learned Judges who delivered 
the judgment of the Bench observe as 
follows:— , 7 

“It is indisputable that the original dearee 
is merged in the appollate decree whether 
the latter confirms, amends, or reverses the 
original decrees, and if is the appellate decree: 
alone which can ba executed; see the author- 


ities collected in Abdul Rahiman v., 
Maidin Baiba (11) and Ohandra Kanta 
Bhattacharjee v. Lakshman Ohandra 


Chakravarty (12). Bat this dostrine sannot be 
.applied where the appeal is dismissed in 
default; in su3h a case, the appeal fails 
for non-prosecution and if cannot appro- 

(9) 39 C. 669; 7 ©. W. N. 486 (F. B.). 

(10) 38 Ind. Cas. 498; 44 O. 954; 24 C L.J. 623; 21 
CO. W. N. 776. 

(11) 22 B. 599 at p. 506; 11 Ind. Deo. (N. s,) 915.N. 

(12) 36 Ind. Gas. 460; 24 C. L, J. 517; 21.0, W. 
430. 

*Pago of 44 O,~-Hd, 
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priately be said that the Court of Appeal 
adopts the decree of the primary Court. 
This was recognised by Sir Barnes Peacock, 


C. J., when in bis judgment in the Fall 
Bench case of Bipro Das Gossain v. 
Ohunder Seekur .Bhuttacharjee ( 13) he 


observed that if inthe case of an appeal, a 
new judgment of affirmance of the former 
decree should be given, then anew judgment 
would have to be executed, but if the 


‘appeal were dismissed for default, there 


would be no new judgment, and the judg- 
ment of the lower Court would be the 
judgment to be enforced. This view was 
adopted by a Fall:Berch of the Madras 
High Court in Virasamy Mudali v. Manom- 


1 


many Ammal (14) and has now been accepted . 


by the Legislature in the definition of the 
term ‘decree’ in sestion 2 (2). of the Code 
of Civil Procedure of 1908, which expressly 
provides that any order of dismissal for 
default is not a decree...... In our opinion 
it is fairly. clear that when an appeal 
against an original decree has been dismissed 
for default, the order of dismissal is not 
a decree, that there is consequently neither 
in form nor in substance an appellate 
decree wherein the original decree may 
Þe deemed to become merged and that the 
original decree is thus the decree „to be 
executed, notwithstanding the dismissal of 
the appeal for default.” -o 

The reasoning ofthe the learned Judge 
appears to me to be unanswerable and it 
is supported by the observations of their 
Lordships of the Privy Council in the case 
to wbich the learned Judge of the Court 
below has referred. At page 353 of the 
report (I. L. R. 36 All. 350) (1) we 
have the following observations which the 
lower Appellate Covrt has reproduced in 
its judgment: —“The order dismissing the 
appeal for want of prosecution did not 
deal judicially with the matter of the 


suit and could in no sense be regarded as 


‘an order adopting or confirming the decision 
appealed from.” 


These observations are very pertinent to 


the case in hand, and although f I have 
recorded my opinion that this judgment 
of their Lordships is no direct authority 


(13) 7 W. R. 621; B. L. R, Sup. Vol. 718; 2 Ind. 


Jur. (N. 8.) 248. 
(14) 4 M. H. C. R. 32 at p. 39. 
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on the interpretation of the language of 
Act XIV of 1852, the remarks I have 
just referred to are of great importance, inas- 
much as they lay down a definite principle 
upon the basis of which it is possible to de- 
termine whether a particular order amounts 
or dees, not amount to a decree. It seems to 
me, in view of this language, that the decision 
of one of the Judges of the Bombay Court 
referred to in Ramchandra Pandurang Naik 
5. Madhav Purushcttam Naik (8) and the 
opinion expressed by the Judges of the 
Caleutta Court in Radha Nath Singh v. 
Ohandi Oharan Singh (9) can no longer be 
regarded as setting forth a correct exposition 
of the law. 

I hold, therefore, that in the present 
case the orderof the Appellate Court dated 
the 29th of March 1905 did not amount 
to a decree, and that consequently the 
only desrea which was capable of execution 
was the decree of the Court of first 
instance passed on the 27th of September 
1904; Consequently the fresh application 
for execution, which was made on, the Gth 
of March 1917, was beyond the period of 
12 years allowed by section 48 of the Code 
of Civil Procedure. , 

The learned Advocate for the appellant 
invited me, in case I decide against his 
contention upon this question of law, 
send the case back to the Court below for 
the decision of an issue as to whether. the 
judgment-debtor had baen guilty of force 
or fraud in the matter of resisting the 
previous proceedings taken in exesution of 
decree. I am unable to yield to this 
invitation, the fast being that the decree- 
holder never set up any plea either of 
force or fraud for the purpose of having 
the period of limitation extended. Hv took 
his stand upon the view that limitation for his 
application began to run from the date of the 
order in appeal. Having’ failed in that 
contention I cannot now allow him to fall 
back upon a ground which was never raised 
before. 7 

The result is that the appeal fails and is 
dismissed with costs, f 

Appeal dismissed. 


é 
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CALCUTTA HIGH COURT. 
Appgat FROM ORIGINAL O1vit No, 28 or 1917. 
July 4, 1917. 

Présent :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir John 
Woodroffe, Kr. s 
UPENDRA NARAIN ROY—DerENDaNT 
No. 1-—APPELLANT 
versus 
JANAKI NATH ROY AND OTHERS 


PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
0. VI, r. 17—Amendment of plaint, when to be allowed 
—Relinguishment of claim, what amounts to— 
Letiers Patent (Cal.), cl. 15—Order granting or 
refusing amendment, whether judgmenlt— Costs—Dis- 
cretion of Cowt—Appellate Court, interference by. 

On an application for amendment of a plaint 
the trial’ Court, without deciding anything, made 

-~ the order for amendment subject to any contentions 
which the defendants might raise in answer to the 
claim as amended: 

Held, that it would have been better and more 
regular if the question of the right to amend had 
been determined before the order was made or, if 
this would have involved a lengthy enquiry covering 
the same grónnd as the evidence in the suit, if the 
hearing of the application to amend had been 
adjourned to the hearing of the suit and determined 
on the evidence then taken. [p. 130, col. 1.] 

Order IT, rule 2, Civil Procedure Code, refers to a 
case where there has been a suit in which fhere has 
been an omission to sue in respect of a portion of 
claim, anda decree has been made in that suit. 
In such a case a second snit in respect of the portion 

so omitted is barred. But the rule does not apply to 
the amendment of a plaint by the addition of a 
claim which has been omitted in the plaint as 
originally filed. [p. 180, col. 2; p. 131, col, 1.) 

Where a person knowing of the facts before the 
institution of a suit omits to make a particular 
claim by an oversight and the suit is carried to 
a decision without any amendment, Order JI, rule 2, 
Code of Civil Procedure, prevents him from suing 
subsequently in respect of the claim so omitted, and 
it is no answer on his pari to say that such omission 
was dne to a mere mistake and was not actuated by 
any fraudulent cor dishonest motive. But these 
principles do not apply where he makes an applica- 
tion for amendment before decree for the purpose 
of including the claim which was omitted through 
oversight. [p. 13], col. 1.] - 

The Oourt being desirous of getting at the true facts 
will allow an amendment subject to three general con- 
ditions; (a) Bona fides on the part of the applicant; 
(b) possibility of amendment without such prejudice 
to the other party as cannot be compensated by 
costs; (c) where the amendment is not such as to 
turn a suit of one character into a suit of another 
character. [p. 131, col, 2.] X 

An order for costs made bya Court within its 
discretion ought not to be interfered with by the 
Appellate Court. [p. 182, col. 2.] 

Where the trial Court made the costs of an appli- 
cation for amendment costs in the cause: i 

Held, that as tho amendment was opposed by the 
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opposite jparty, the trial Court was not wrong in 
making the order and that it ought not to be inter. 
fered with by the Appellate Court. [p. 182, col. 2.] 
Ordinarily an order granting or refusing an 
amendment would not be a “judgment” within the 
meaning of clause 15 of the Letters Patent. [p. 180, 


- col, 2.] 


Appeal from the order of Mr. Justice 
Chitty, dated 9th March 1917, 

Mr. Jackson (with him Mr. I, B, Sen), for 
the Appellant. 

Mr. C. R. Das (with him Mr, N. Sirear), 


for the Respondent. 


: JUDGMENT, 

Wooprorre, J.—The respondents instituted 
this suit on the 9th December 1916 against 
the defendants for recovery of money due to 
them by the first defendant on the mortgage 
of the Ist April 1915. There were a pre- 
vious mortgage and a further charge, dated 
7th January 1914 and 11th December 1914, 
executed by the same defendant. But these 
were not included inthe suit, On the 26th 
February 1917, the plaintiffs gave notice of 
au application for amendment of the plaint. 
The affidavit, which is vérified by the plaint- 
iffs’ attorney, states that they did not inelude 
their claims under the previons mortgage 
and charge under the bona fide and errone. 
ous impression that this Court had no 
jurisdiction to entertain any suit in respect 
of the mortgage and charge as they com-. 
prised properties outside the local limita 
of our jurisdiction. They say they over- 
looked one of the provisions of the mort- 
gage of the lst April 1915. It is said 
that the defendant, taking advantage of the 
omission to include these previous claims, 
filed a suib in the Court of the Subordinate 
Judge at Pabna, praying for a declaration 
secured by the 
previous mortgage and charge were unen- 
forcible. The ground there taken is that 
no leave was obtained ander Order lI, 
rule 2, of the Civil Procedure Code; that 
the defendant in that suit intentionally 
omitted to sne in respect of these sums 
of Rs. 1,50,000 and Rs. 90,000, and that 
the plaintiff in that suit was entitled to 
a declaration that the defendant’s mortgage 
lien for these two sums was unenforceable in 
law. 

The plaintiffs’ application for amendment 
in this suit is supported by an affidavit 
verified by their attorney, Mr. P. O. Kar, 
On the other hand, there is an affidavit of 
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_Kedarnath Sirkar, a gomashta and law agent 
of tbe defendant, He alleges that the prior 
mortgage and charge-were not included design- 


edly and with dishonest motivesand not under - cited in support of the appeal. 


error as alleged. Higaffidavit is supported by 
his master. These . allegations are denied 
in the affidavit of Rai Bahadur Janaki 
.Nath Roy, who explains how these claims 
were omitted. 

The matter oame before Chitty, J., 
who thought it was not possible or con- 
venient to decide the issue of fact 
raised at that stage. He, however, without 
deciding anything, made the amendment 
subject to any contention which the several 
defendants might raise in answer to the 
‘glaim as amended. The learned Judge 
said that he did not see how the defend- 
ants would be prejudiced by the amend- 
ment being allowed instead of having a 
lengthy enquiry and a practical decision 
of the suit in a ohamber application. [ 
think it would have been better and more 
reguiar that the question of the right to 
‘amendment should have been determined 
before the order was made, or, if this 
would have involved a lengthy enquiry 
: covering the same ground as the evidence 
in the suit, that the hearing of the appli- 
‘cation to amend should bave been adjourn- 
ed to the hearing of the ~snit and deter- 
mined on the evidence then taken. Obdjes- 
tion has accordingly been taken by Mr. 
Jackson for the appellant on the ground 
‘that an order should not have been made 
without first determining the plaintiffs’ 
right to it. How, he asks, san the Court 
make an order for amendment subject to 
the right of the party to object that if 
ought to have been allowed? The respond- 
ents’ Counsel also states that he was 
desirous of and asked the Court to hear 
the application on the facts. In support, 
however, of the course which the learned 
Judge took, it must be noted that the 
Court minutes show that Mr. Chakravarti, 
whe appeared for the appellant in the 
lower Court, said that as long as his 
rights were safeguarded and it was under- 
stood that his contention was that the 
omission to sue was not a mistake but 
was done advisedly, he had no objestion. 

The matter is, however, not of import- 
ance, as I have come to the conclusion 
en the fagts that the order made was 
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justified. 

It bas been objected in the first instanoe 
that no appeal lies. No case has been 
Ordinarily 
an order granting or refusing amendment 
would not be a “judgment.” Such an 
order does not determine the rights of the 
parties but only a matter of procedure, 
namely, whether a right may be put for- 
ward for determination. Here the Court has 
held that it may. If the Court were wrong, 
the order would be subject to appeal in the 
appeal against the final decree. But here the 
question is complicated by the fact of the 
Pabna suit. It is contended for the appellant 
that the order made dees not reserve the 
alleged right of the appellant in that 
Pabna suit and thatthe rights of the 
appellant in that suit are affected, and, to, 
use the words of Counsel, “his basis in the 
Pabna suit is gone.’ It is argued that 
when that “suit was instituted, the respond- 
ents had not inoluded their previous 
mortgage and charge in the plaint in this 
Court and that if the matters had continued 
as they originally were, the appellant-would 
have got the declaration he sought. These 
chances of success, it is said, are 
now spoiled because the respondents have 
been allowed to amend in this Court so 
as toinclude claims, the omission of which ~ 
was made the basis of the Pabna euit, 
It is also suggested that the hearing of 
the Pabna suit might be affected. This 
is not possible because the Pabna suit was 
instituted before the amendment, and if 
there were any difficulty. in the two suits 
being concurrently “heard (on the assump- 
tion that they sovered the same gronnd), 
it would be the Calcutta suit as amended, 
and not the Pabna_suit, which might ke 
affeated. As regards the otber, point it 
has more ingenuity than substance. It 
proceeds on the erroneons assumption that 
the amendment was prohibited by Order 
Il, rule 2. This rule does not touch the 
matter before us. It refers fo a case where 
there has been a suit in which there has been 
an omission to sue in respect of portion 
of a claim, and a decree has been made 
in that suit. In that case a second suit 
in respeat of the portion so omitted is 
barred. That is not the case here. In the 
present case the suif has not been heard 
but a olaim has been omitted by, it ig 
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said, inadvertence. To hold that in such 
case an amendment should not be allowed 
would be.to hold something which the 
rule does not say and which would be 
absurd. The rule says: “he shall not after- 
wards sue,” that is, it assumes that there 
has been a suit carried to a decision, 
and a subsequent suit. It does not apply 
to amendment where there has been only 
one suit. As the plaintiff had in law a 
right to apply for an amendment before 
the conclusion of his suit, it cannot be 
said that any rights of the appellant in 
the Pabna suit-are affected. Such a oon- 
tention, is based on the erroneous assump- 
tion that nothing could be done by way 
of amendment of the Oalentta suit to 
remove the objection that the.claims on the 
previous mortgage or charge were not sus- 
tainable. A oase would fall within Order 
Il, rule 2, only if a plaintiff fails to apply 
for amendment ‘before. decree, and then 
brings another anit. The plaintiffs are not 
doing that but asking for amendment in 
the one and only suit they have brought. 
This is, therefore, not a case in which the 
amendment either affects rights accrued to 
the other party, or otherwise prejudices him. 

It has “doubtless been held that where 
& person knows of the fasts before the 
institution. of the suit and omits to make 
a particular claim by. an oversight, it is 
no answer to say that such omission was 
due to mere mistake, and was not actuat- 
ed by any fraudulent or dishonest motive. 
If the words of a law are clear and posi- 
tive, they cannot be controlled by apy con- 
sideration of the motives of the party to 
whom it is to be applied, nor limited by 
what the Judges who apply it may suppose 
to have been the reasons for enacting it: 
Moonshee Buzloor Ruheem v. Shumsnonissa 
Begum (1), Bulwunt Singh v. Ohittan Singh 
(2), Ganes Ohandra Chowdhry v. Ram 
Kumar Chowdhry (3) and Syed Abdulla 
v.. Hurkishen Singh (4). But these obser- 
vations apply only where there has 
been a suit anda decree and a subsequent 
suit in which such mistake is pleaded, and 
not to such a oase as is before’ us. It 
has been argued that the bar under Order 

(1) i1 M.I. A. 551 at p. 605:8 W. R. P.C. 3;2 


Suth. P. O. J. 59; a 
(2) 3 N. W. P. H. 0. E. 27. 
A. 


» L. R. A. O. F265; 12 W, R. 79, 
L. J. 490, 


am 
Ses 
ho 0° 
Aas 


INDIAN ‘OASES, | 


131 


II, rule 2, exists not because a point has 
been decided but because it should and 
would have been decided if the plaintiff 
had put it forward. This is quite true, 
but is not to the point. The observation 
assumes that there has been a suit and 
a decree in which the point omitted might 
have been considered and determined. In 
fhe present case we are now in only a 
preliminary stage of a sait in which no < 
decree has been made and there has been 
no anterior suit. 

As regards the power of amendment, 
the Code says:— The Court may at any 
stage of the proceedings allow either party 
to alter or amend his pleadings in sush 
manner and on such terms as may be just, 
and all such amendments shal] be made 
as may be necessary for the purpose of 
determining the real questions in controversy 
between the parties.” 

The Court being desirous of getting at 
the true facts will allow an amendment 
subject to three general conditions: Bona 
fides on the part of the applicant; pos- 
sibility of amendment withont such pro- 
judice to the other party as cannot be 
compensated by costs (sush as prejudice 
to rights accrued), and-subjest to this that 
the amendment is not such as to turn 
a suit of one character into a suit of 
another character. This statement is not 
made as being exhaustive but as embody. 
ing what are perhaps the three chief con- 
ditiona on which amendment may be allow- 
ed. So it has been held that:—Where a 
party who has an honest case has, either 
through ignorance [see Mukhoda Soondury 
Dasi y, Ram Churn Karmokar (5) and Krish- 
naji v. Wamnaji (6)], bona fide mistake 
or some misapprehension, not placed the 
real facts before the Court [see Bhyro 
Dutt v. Musammat Lekhranee Koosr (7) and 
Lakshmibai v. Hart (8)], or has 
missonseived his canse of action and form 
of suit [Ragho Parashram v. Vishnu Govind 
(9), Shyam Chand Koondoo v. Land Mort- 
gage Bank of India, Ld, (10), and Krishnajé 


(5) & C. 871 at p. 875; 11 ©. L. R. 194; 7 Ind. Jur, 
32; 4 Ind. Dec. (xN. s.) 562. 

(6) 18 B. 144; 9 Ind. Dec, (N. 8.) 604. 

(7) 16 W. R. 123. 

(8) 9 B. H. O. R. 1. 

(9) 5 Bom. L, R. 329. 

(10) 90. 695 at p. 698; 120. L. R. 440; 4 Ind. Deg, 
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\Inkshman Rajvade v. Sitaram Murarrav 
Jakhi (11)] he should be allowed to amend, 
where this may bs done without injustice 
to the defendant, and in appaal, parti- 
cularly where the objection that the 
suit was not maintainable was not 
taken in the first Court [Ragho 
Parashram v. Vishnu Govind (9)]. Where, 
however, thera is reason to thick 
that un omission to claim was deliberate, 
it would, it has been said, generally’ not 
be proper to allow amendment [Lukhee 
Kant Doss Chowdhry v. Sumeerooddi Tustar 
(12)]. In short, the object of a trial 
being to .get at the rights of the parties, 
any amendment which may be required 
- for that purpose should, subjest to well- 
known general principles governing this 
matter, be allowed. lt has been held that 
apart Trom the question of limitation, it is 
unjust to a plaintiff to put him to the 
great expense of a new suit when a 
reasonable amendment, not inconsistent 
with his case as it originally stood, might 


equally well answer his purpose as 
the new suit [Modhe v. Dongre (13)]. 
Here there is not merely a question 


of expense, for if the amendment were 
refused it might be that the plaintiffs would 
be altogether debarred of their remedy in 
respect of the previous mortgage and 
further charge, the’ factum of which i is not 
denied, 

Assuming then but not desiding in oe 
of the appellant that there is an appeal, 
the grounds put forward to show that the 
order appealed from is erroneous are in 
themselves without substance. The appellant 
has asked us to deal with the facts and 
we do so’ It may be a matter of doubt 
whether there i3 an appéal or not, but, 
assuming this in favour of the appellant, 
his oase fails on the fasts, 

In my opinion there is no sufficient 
ground for dishelieving the affidavit verified 
by the Attorney that the claims were omitted 
by inadvertence. The evidence before us 
does not justify the conclusion that the 
omission was deliberate and dishonest, as 
alleged. J may bere record the fact that 
Mr. Jackson contended that it was not 


(11) 5 B. 496; 4 Ind. Dec. (N. s ) 327. 
(12) 21 W. R. 209; 13 B L. R, 243, 
(13) 5 B. €09 at pp. 613, 614; 3 Ind. Deo, (x, s.) 401, 
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nesessary that he should establish his 
client’s case on this point, and that apart 
from it the law prohibited amendment. 
In my opinion, and on a full consideration 
of the facts and law, I am of opinion 
that the amendment made was justified. 
The appel, therefore, fails and is dismissed 
with costs. 

We have been asked to vary Mr. Justice 
Chitty’s order in the first Court as regards 


costs. He made the casts of the applica- 
tion for amendment costs in the cause. 
This matter, of ‘conrse, was one within 


his discretion, with which I think we 
ought not to interfere unless it is shown 
that he was clearly wrong, This was 
nof a case in which the party seeking the 
amendment alleged an error on his part 
which was admitted by the other side 
and in which no opposition was made to 
the amandment, in which case an order 
might have been that the party seeking 
the amendment should pay costs. In this 
sase the opposite party opposed this 
application for.amendment on the grounds 
whioh have been mentioned in my judg- 
ment: and it is not unlikely that for this 
reason the learned Judge did not 
determine the facts on this point and ordered 
the costs to be sosts in the cause. 
The learned Judge's order as regards 
sosts will stand, and, as I have said, the ap- 
peal is dismissed with costs., 
Sanperson, ©, J.—E agree, 
Appeal dismissed. 
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PATNA HIGH COURT. 
AppgaL Faom APPELLATE- Decree No, 451 
or 1917, 

July 17,1918, G 
Present:—Mr. Justico Koo and Mr. 
Justice Coutts. 
MUKHRAM SINGH — API ELLANT 
VETEUS 
Musammat SADASI KOER — 


RESPUNDENT.. 

Landlord and tenant—-Occupancy holding, transfer 
of, in favour of zarpeshgidar—Lqndlord, right of re- 
entry of-—Ejectment, 

Where a non-transferable holding is “sold toa 
garpeshgidar of the holding, the landlord hag 
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aright of re-entry even where the zarpeshgi right 
of the purchaser had been recognized by the landlord 
prior to the sale, 


Appeal froma desision of the Snbordinate 
Judge, Chapra. 

Messrs. Nirsu Narain Sinha, Harnarain 
Pershad, Rajender Pershad and Rai Tribhuban 
Nath Sahay, for the Appellent. 

Messrs. Fukhruddin and Sambhu Saran, for 
the Reepordent. 

JUDGMENT. 

Courts, J.—This was a suit for ejectment 
by the landlords in respect of a certain 
holding consisting of two plots measuring one 
bigha, and seven kathas respectively. The 
original holder mortgaged the one bigha 
plot to the defendanta, who have since 
been in possession. In 1911 the plaintiff 
bronght a suit for possession of this one 
bigha plot, on the allegation that the 
original holder bad left no heir and that 
eonseguently the- holding had reverted to 
him as landlord. It was found in that case, 
however, that the plaintiff had no right of 
re-entry in that he had recognised the 
zarpeshgt right of the defendants py accept- 
ing rent from them and from the zarpeshgidars. 
The suit was, therefore,- dismissed. Sub- 
sequently the defendants purchased the 
entire holding from the original holder and 
the plaintiff brought this suit for possession 
of the holding, on the allegation that the 
original holder had abandoned, ib and that 
the ‘plaintiff was entitled to possession, It 
is not now denied that there is no custom of 
transferability. Prima faciv, therefore, the 
plaintiff has a right of re-entry. 

It is contended, however, that the defend- 
ants can rely on their original zarpeshg? as 
preventing the plaintiff getting possession of 
the one bigha plot. This contention, however, 
has no force. What was originally mortgaged 
was tbe tenants’ interest. “It has now been 
found, however, that the tenants’ interest 
is gone, consequently the mortgage of that 
interest is also gone. This is the view which 
appears to have been taken by the learned 
Subordinate Judge and agreeing with that 
view I would dismiss this appeal with costs. 

Ros, J,—I agree. 

Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
Seconp Oivin AppeaL No. 211 or 1916. 
January 7, 1918. 

Present: —Sir Daniel Twomey, Kt.,Chief Judge, 
and Mr, Justice Ormond. 

SHWE LON AND anoraer—PLaIntiv#s 
— APPELLANTS 
versus 
HLA GY WE AND ANOTHER—Derenpayts— 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 54, 69— 
Contract Act (IX of 1872), s. 202— Mortgage by deposit 
of title-deeds—Possession transferred to mortgagee— 
Registration, whether necessary—Mortgagee, whether 
can be ejected, without payment of mortgage debt. 

In consideration of a loan advanced by the defend- 
ants tothe plaintiffs the latter made over certain 
lands to the former together with their title-deeds, 
the arrangement being that the defendants should 
remain in possession of the lands and take the rerts 
and profits thereof in lieu of interest. Subsequently 
the plaintiffs sued for possession of the lands on the 
ground that no interest in the lands had passed to 
the defendants in the absence of a registered docu- 
ment: 

Held, (1) that there was nothing in the Transfer 
of Property Act or the Registration Act to require 
a registercd document for sucha transfer of posses- 
sion as" was effected in this case, inasmuch as 
the transaction was not one of sale or mortgage 
requiring such an instrument under sections 64 and 
69 of the Transfer of Property Act; [p. 184, col. 2.] 

(2) that the defendants had a charge on tho land 
and were entitled to retain possession thereof until 
the charge was paid off, and in the meantime to 
take the rents and profits in lieu of interest as 
arranged at the time when they were put into 
possession; [p. 134, col, 1.] 

(3) that from another point of view the defendants 
might be regarded as having received authority from 
the plaintiffs to manage the lands and to receive the 
rents and profits in lieu of interest, and as such 
authority was given to them in consideration of the 
loan to the plaintiffs, the authority could not be 
terminated under section 202, Indian Contract Act, 
until the loan was repaid. [p. 134, col. 2.] 


Mr. N. N. Burjeryi, for the Appellants. 

Mr. Higinbotham, for the Respondents. 

JUDGMENT.—The plaintifs olaim to 
recover certain paddy lands of which they 
are the original owners and which are now 
in the possession of the defendants. The 
plaint alleges that “the defendants purport- 
ed to claim the said paddy lands by reason 
of fraudulent transfer on the 24th March 
1909 from the plaintiffs, which came to 
the plaintiffs’ knowledge on the 3lst May 
1915.” The plaintiffs, admit that they mort- 
gaged these lands to a Chetty by deposit- 
ing the title-deeds with the Chetty in 
1905 and that they afterwards made over 
the lands to the Chetty, agreeing that he 
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should work the lands and pay the land 
revenue and keep any surplus of the 
produce of the lands. The defendants’ 
case was that they had paid off 
the debt to the Chetty at the plaintiffs’ 
request, that the promissory notes in favour 
of the Chetty were thereupon made over 
to the defendants, that the title-deeds cf 
the lands in suit bad also been transfer- 
red to the defendants and that the lands 
were made over to the defendants with 
the plaintiffs’ consent, the arrangement 
being that the defendants in succession to 
the Chetty should take the rents and profits 
of the lands in lieu of interest, 


The District Court found thatthe plaint- ` 


iff had failed to make out his case and 
accepted the defendants’ account, of the 
manner in which they had become possessed 
of the lands. The Divisional Court sonour- 
red in the findings of the Distriot Court. 
16 is not suggested that these findings of 
fact should be disturbed in sesond appeal. 
The argument of the learned Counsel for 
the plaintiff-appellant has been directed only 
to the question whether the defendants, being 
equitable mortgagees who are in possession 
of the mortgaged property with the consent 
of the mortgagors, can resist the plaintiffs’ suit 
for possession on the ground that no interest 
in the lands has passed to the defendants 
in tle absence of a registered document. 

Assuming that a mortgagee, by deposit 
of title-deeds is not entitled to possession, 
it does not follow, that when sucha mort- 
gagee has been put into possession of the 
mortgaged property by or with the consent 
of the mortgagor he can be required to 
give it up before the mortgage-debt is 
satisfied, The defendants have a charge 
on the land, and are entitled to retain 
possession thereof until the charge is paid 
off and in the meantime to takethe rents 
and profits in lieu of interest as arranged 
at the time when they were put into 
possession, This undoubtedly was the in- 
tention of the parties. If the mere put- 
ting of the defendants into possession in 
such circumstanges does not give them the 
right to retain possession until payment, 
there must have been an implied promise 
that the plaintiffs would execute the legal 
documents necessary to give effest to such 
intention. The defendants would still have 


the right to sue for specific performance 


of that agreement, and, therefore, under 
the authority of the Caloutta case Akbar 
Fakir v. Intail Sayal (1), the plaintiffs 
would not be entitled to recover posses- 
aion. 

From another point of view the defend- 
ants may ba regarded as having raseivel 
authority from the plaintiffs to manage 
“the lands and to receive the rents and pro- 
fits in lien ofinterestand as such authority 
was given to them in consideration of the 
loan to the plaintiffs, the authority could 


not be terminated under section 202, 
Indian Contract Act, until the loan is 
repaid. f 


It may be added that there is nothing 
in the Transfer of Property Act or the 
Registration Act to require a registered 
document for such a transfer of possession 
as was effected in this case, for the trans- 
action was not one of sale or mortgage 
requiring such an instrument under sections 
54 and 59 cf the Transfer of Property 
Act. As the plaintiffs did not sue to re- 
deem their mortgage and even denied the 
existence of any mortgage to the defendants, 
they are not entitled to a decree for re- 
demption in this suit. On the grounds 
stated above, we deside that the plaintiffs 
are not entitled to recover possession of the 
lands The appeal is, therefore, dismissed 
with costs. 

Appeal dismissed, 

(1) 29 Ind. Cas. 707. 
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CALOUTTA HIGH COURT. 
Appeal FROM APPELLATA Decree No, 2851 
or 1916. 

May 17, 1918. 

Present :—Mr. Justice N. R. Chatterjea and 
Justice Sir Shamsul Huda, Kr. 
PRAN KRISHNA NATH AND OTAERS— 
DerenpanTs-~APPELLANTS 
27 8US 
MOHESH OHANDRA CHOUDHURY 
AND OTHERS-—PLAINTIFFS—- RESPONDENTS. 

Landlord and tenant—Kabuliyat fiwing rent at 
certain amount of paddy or in default certain sum 
of money—Landlord, whether can recover price ot 
paddy. 2 
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Where a registered patta by which a tenancy 
Was created provided that 52 aris of paddy would 
be delivered by the tenant every year as rent and 
on default of delivery of the paddy fixed the paddy, 
or its price Rs. 15 would be realised according to 
law with costs and interest: 

- Held, that under the terms of the peita the land- 
lord was not entitled to recover more than Rs. 15 


as the price of the paddy in case of its non-delivery. 
[p. 136, col. 2.) : á 


Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Chittagong, dated 
the 30th of August 1916, modifying that of 
the Offisiating Muasif, Additional Court at 
Patiya, dated the 14th of January 1916. 

FACTS material to the report will appear 
from the following judgment of ‘the lower 
Appellate Court :— 

This appeal has, been preferred by the 
plaintiff against the decree in a rent suit, 
< and the point for determination is what is 
the yearly rent payable by the defendant 

to the plaintiff, 

‘The tenancy of the ren! sued for was 
created under the registered patta Exhibit 
A of 18th Chaitra, 1242 M. E„ grauted to 
the defendant’s father, Uataram. Reading 
the above patta, ib appears that the inten- 
tion was to make over 52 aris of paddy as 
yearly rent. “In one portion of the patta 
there was a stipulation that in default of 

‘delivery of the paddy fixed the paddy, or 
its price Rs. 15, would be realized ao: 
cording to law with costs and interest. 
The Court below haa held, on the authority 
of the desision reported as Afar v. Surja 


Kumar Ghose (1), that in default of delivery ` 


of paddy, the plaintiffs can recover rent only 
at Rs. 15 per year and that paddy or its 
market prise in case delivery cannot be had 
cannot be recovered. The desisions bearing 
on the point are conflicting [vide Akbar 
Ali v. Durga Kripa Sen (2) and Sheik Isaf 
v. Gcpal Ohandra Dey (8)]. There cannot, 
however, be any doubt that effect should 
be given to the intention of the parties 
and that what the intention was must be 
gathered in this case from the wording of the 
lease Exhibit A. In the heading of Exhibit 
A it is stated that paddy rent is payable 
ab 52 aris and this is followed by a state- 
ment of instalments tc the effect :—‘On the 
25th Poush 52 aris of paddy’, Details of 


H | Ind. Cas, 842; 120. L. J. 649; 15 C. W. N. 
249, 


(2) 8 Ind. Cas. 944; 12 0. L. J. 589. 
(3) 8 Tad. Cas, 896; 12 C. L,I, 593. 


the paddy to be delivered are also speci- 
fed separately at the foot and there also 
the total quantity mentioned is 13 and 39 and 
52 aris. In the body of Exhibit A it is 
mentioned that tbe lease is granted in 
settlement of bagi paddy as above mentioned, 
that is 52 aris of paddy, and that bagi 
paddy would be delivered each year as 
stated in the schedule, in which the 
quantity of paddy to be made over to each 
lessor is mentioned ‘Jama bagi paddy 52 
aris or its price Rs. 15,’ and there is a 
stipulation to which reference has been 
wade in the first part of this judgment. 
I think tbe intention was to make over 52 
aris of paddy each year and that the main 
agreement to make over the above quantity 
of paddy as rent in kind is not affected 
by the statement as to its price, either in 
the margin or in one portion of Exhibit A, 
For the above reasons I find that the yearly 
rent payable by the defendants is 52 aris 
of paddy and that the plaintiffs are en- 
titled to recover rents in kind at the 
above rate. In case delivery of paddy 
cannot be had, the plaintiffs are entitled 
to resoyer its price at the market rate 
and that rate is found to be 2 aris per 
rupee. It may be added that in the 
Record of Rights published in March 1896 
the yearly rent payable was mentioned as 
52 aris of paddy and its price was men- 
tioned as Rs. 13, probably because paddy 
sold then at 4 aris per rupee (vide Ex- 
hibit 1). It shows that Rs. 15 was not 
the yearly rent. The point for determi- 
nation is found in fayour of the appellant 
and it is ordered that the appeal be 
allowed, the decree of the Court below be 
modified and the plaintiff’s suit be decreed 
for recovery of rentin kind at 52 aris of 
paddy per year for the years in suit and 
damages at 123 Rs., that is for recovery of 
234 aris of paddy in all, and costs of both 
the Courts and interest at 6 per cent. per 
annum. In oase delivery of paddy cannot 
be had its price will be recovered at 2 aris 
per rupee, thatis, the plaintiff will recover 
Rs. 117 and costs of both Courts and in- 
terest at 6 per cent. per annum. The de- 
fendants shall bear their own costs.” 

Babu Nitish Chandra Lahiri (with him 
Babu Probodh Kumar Das and Apurba 
Chandra Mookerjee), for the Appel- 
lants.—The plaintiffs-landlords 


brought e 


b ` g | ia 
136 


INDIAN GASES. 


{1918 


` PRAN KRISHNA NATH V. MOHESH CHANDRA CHOUDHURY. 


a suit against the defendants (tenants) for 
recovery of rentat the rateof 52 aris of 
paddy per year, on the strength of a re- 
gistered patta. The plaintiffs fixed the 
value of the paddy at the then current 
market price. The defendants said that in 
case of default, they were not bound to pay 


the price according to the market rate, 
but according to the price fixed in the 
pattah, i.e, Re. 15 only. 


In the first Court the plea of the defend- 
ants was acsepted and it was held, on the 
basis of the lease and on the authority of 
Afar v. Surja Kumar Ghose (1), that the 
defendants were liable to pay only as- 
cording to the terms stated in the patta, 
te, Rs. 15. 

Thè Subordinate Jndge in appsal has 
modified the judgment and decree of the 
learned Munsif, holding that the anthor- 
ities on the subject are conflicting, Cy 
Afar v. Surja Kumar Ghose (1) is at variance 
with Sheik Isaf v. Gopal Chandra Dey (8) 
and Akbar Ali v. Durga Kripa Sen (2). He 
has also held that the intention of the 
. parties was to settle 52 aris of paddy as 
annual rent and 
of its price af the current market rate. 
Accordingly he has desreed the appeal. The 
main provision of the lease is “you shall 
pay the aforesaid paddy rent year after 
year, according to the instalments men- 
tioned below. If you do not pay and keep 
it in arrears, you shall not raise any 
objection to the realisation of the arrears 
(by means of the law in existence and such 
laws as may come into forse) of the said 
paddy rent, orin default its prise Rg. 15 
and the costs of the suit and interest.” 

In the schedule of instalments, in the 
patta, only 52 aris were mentioned and in 
the heading the same fact, But in the 
margin, the rent 
Rs. 15, that stated in the lease. 

My submission is that the lease has 
been misconstrued by the lower Appellate 
Court. It ought not to have relied upon the 
things stated either in the schedule or 
heading of the lease without any reference 
to the provisions in the body of the lease, 
which clearly stipulated the payment of 52 
arts or Rs. 15 in default. The intention 
of the parties to any deed can only be 
gathered by reading the whole lease and not 

« any fragmentary part thereof. 2 


in default the payment , 


annually payable was, 


Further, the cases on the subject were 
decisive. Nilmadhab Mahapatra v. Keshab Lal 
Mahapatra (4) is the latest case upon the 
subject. The presumption of the Record 
of Rights bas been rebutted by the regis- 
tered patta. 

Babu Khitish Chandra Sen, for the Re- 
spondents, argued that the intention of the 
parties was to pay 52 aris or the price 
thereof at the current market rate, other- 
wise much hardship. would occur to the 
landlord., 

Moreover, the Record of Rights showed that 
money rent payable was Rs. 13, not Rs. 15. 
This shows that Rs. 15 stated in tbe 
patta did not represent the rent payable 
but the price of the paddy at the then 
market rate. The dominant intention. was 
to get the paddy as rent and not a cer- 
tain sum of money.. No doubt the cases 
on the point are conflicting, see Akbar 
Ali v. Durga Kripa Sen (2) and Sheik Isaf v. 
Gopul Ohandra Dey (3), but each case must 
be decided on its own fasts and on the 
intention of the parties to be gathered from 
the instrument, 

Babu Nitish Chandra Lahiri 
plied. 

JUDGMENT.—The only anestion raised, 
in this appeal is, whether the plaintiff can 
claim the price of paddy stipulated to be 
paid at the market rate, or only the 
price of the paddy as mentioned in the 
Kabuliyat, 

This turns upon the construction of the 
Kabuliyat; and as we construe it, we think 
the tenant agreed to pay 52 aris of paddy 
and on default to pay Rs. 15 as the price 
thereof. The price of the paddy, therefore, 
was fixed by the parties in the document. 
We are accordingly of opinion that under 
the terms of the Kabuliyat the plaintiff 
is not entitled to get anything more than 
Rs. 15 as the price of the paddy. 

The decree of the lower Court must 
accordingly be set aside and that of the 
first Court restored. We make no order as 
to costs. : 


briefly re- 


Appeal allowed. 
(4) 40 Ind. Cas. 819; 26 0. L. J. 9 
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OUDH JUDICIAL COMMISSIONER'S 
P COURT. 
Civit Revision No. 192 or 1917, 
April 16, 1918. 
Present :—Mr, Lindsay, J. O. 
RAMESHWAR DAYAL AND ANOTHER — 
DEFENDANTS— A PPLICANTS 
VETSUS 


GUR SAHAI—Ptarstise —OPPOSITE 


Party. 

Civil Procedure Code (Act V of 1908), s. 181— 
Revival fof suit—Inherent power of Court—Limitation 
Act (IX of 1908), Sch, I, Art. 181— Revival application 
Limitation, commencement of : 

During the pendency of a pre-emption suit the 
plaintiff lost his title to the property which qualified 
him for the exercise of the right of pre-emption, 
by virtue of a decree passed against him in another 
suit, and he filed an appeal from that decree, Tho 
Court trying the pre-emption suit thereupon dis- 
missed it as not maintainable, but remarked in 
its judgment that if the plaintiff's appeal in the 
other suit was accepted, he might apply for revival 
of the pre-emption suit. The plaintiff won his 
appeal and within three years he applied under 
section 151, Civil Procedure Code, to the Court, 
which had decided the pre-emption suit, for its 
revival. The Court allowed the application: 

Held, (1) that the Court had inherent power under 
section 161, Civil Procedure Code, to revive the 
suit; [p. 138, "col. L] 

(2) that the original order passed by the Court 
in the pre-emption suit was not the proper order to 
be passed in the circumstances, and that the proper 
course for the Court would have been to stay the 
proceedings until the pre- -emptor had an opportunity 
of getting the decision of the Appellate Court on 
the question of title under which ho was claiming 
pre-emption: [p, 138, col. 1.] 

(3) that the application Was governed by Article 
181, Schedule” I of the Limitation Act, and was, 
therefore, within time. [p. 138, col. 2.] 


Revision against the order of the Sub- 
ordinate Judge, Hardoi, dated the 17th 
September 1917, 

Babu Rudra Dat Singh, for the Appli. 
cants. 

Pandit Harkaran 
Opposite Party. 


JUDGMENT.—This is an application for 
revision of an order passed by tbe Subordi- 
nate Jadge of Hardoi on the 17th of 
September last. The facts of the case are 
somewhat peculiar. It appears that in the 
year 1911 the opposite party Gur Sahai 
filed a sait for pre-emption in the Court 
of the Subordinate Judge of Hardoi. The 
two applicants in the present case were 
defendants in that suit, being the purchasers 
of the property sought to ba pre-empted. 
The case came up for trial in the Court 


“Nath Misra, for the 
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at Hardoi, and one of the issues which 
was raised on the pleadings was whether or 
not the suit was maintainable, 

The plea of the defendants was that Gur 
Sahai could not maintain the suit on the 
ground that he was not a oo-sharer in the 
village in which the property was situated. 
It seems that Gur Sahai’s claim to be a 
co-sharer in’ this village was based upon 
his relationship to one Data Ram, who died 
The last of these 
two, widows died in the year 1908 and 
Gur Sahai who was the nephew of Data 
Ram took possession after the death of the 
last widow. Then one Nand Kishore canie 
upon the scene. He brought a suit against 
Gur Sahai for possession of this property, 
This suit was brought in the year 1910 and 
was decreed in the Court of first instance on 
tke 3ist of Ostober 1911, sothat at the time 
when this suit for pre-emption was pending 
before the Subordinate Judge, the state of 
things was that the plaintiff Gur Sahai had 
lost his title to the property which qualified 
him for the exercise of the right of pre- 
emption. Gur Sahai had filed an appeal 
before this Court and that appeal was 
pending when the pre-emption suit was 
decided on the 5th of December 1911. The 
Subordinate Judge held that the suit was 
not maintainable and the coucluding words 
of his judgment are as follows: — As this 
moment the plaintiff owns no share and he 
cannot, therefore, sue for preemption. If 
his appeal is accepted he may apply for 
the revival of this suit, if he is so ad- 
vised.” Later on, that is to say, on the 
24th of October 1913, Gur Sahai won his 
appeal in this Court and the result of the 
decree was that- his title to the property 
was established from the beginning, in 
other word:, it was held that he was the 
rightful heir of Data Ram who was entitled 
to succeed to possession of this property 
after the death of Data Ram’s widows. 
Gur Sahai, having obtained this dearea in 
his favour, might I think very well have 
gons at once to the Court of the Sub. 
ordinate Judge and applied for revival of 
the suit as had been suggested to him, 
However, he held back for nearly three 
years and ib was not till the 15th of 
Ssptember 1916, that he went to the 
Court at Hardoi aud asked for the 
old suit to bə revived. This application 
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purported to be one under section 151 of 
tha Code of Civil Procedure, The right 
of Gur Sahai to make this application was 
contested on a variety of grounds. Even- 
tually the Subordinate Judge decided that 
it was a oase for the exercise of the inherent 
powers of the Court specified in section 
151. 

The defendants now come in revision and 
the ground is taken that the Subordinate 
Judge had no jurisdiction to make this 
order. I think that argument cannot be 
maintained. lt seems clear to me that’ a 
wide power is conferred upon Courts by 
section 151, and it has been held by a Bench 
of the Allahabad High Court in the case 
referred to in the judgment of the Court 
below, Bhagwan Dayal vy. Param Sukh Dass 
(1), that under section 151 the Courts have 
inherent power to revive suits, It is clear 
enough to me that the order which was 
passed by the Subordinate Judge on the 
5th of December 1911, by which he 
dismissed the plaintiff's suit, was not the 
proper order to be passed in the cir- 
cumstances. I do not go tbe- length of 
saying that it was an absolutely illegal order, 
but clearly in the interests of justice the proper 
course was to stay the proceedings until Gur 
Sahai had an opportunity of getting the 


decision of this Court on the question of. 


the title under which he was claiming 
_pre-emption. However, the Subordinate 
Judge did not take that course. He dismiss- 


ed the snit, at the same time giving the 


plaintiff the assurance that if he won his 
ease in the Judicial Commissioner’s Court 
he would be entitled to apply for revival. 
In the ciraumstanoes I think it is not to 
be denied that a great injustice would be 
caused to Gur Sahai if he were not 
allowed to go on with this suit. The only 
ground upon which it san be urged that 
this relief should be denied to him is that 
he has been guilty of great delay in making 
the application. 

There is some force in this argument, 
for there is, so far as I can see, no reasonable 
explanation of the fact why Gur Sahai 
waited from the 24th of Ostober 1913 


till the 15th of September 1916 for the . 


purpose of filing the application to 
have the suit revived. On the other hand 


(1) 36 Ind. Cas, 366; 39 A. 8; 14 ALL, J. 818, 
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it would be difficult to say that the applica- 
tion was liable to be dismissed on the 
ground that it was barred by time, for as 
pointed out by the Counsel for the opposite 
party an application of his kind would seem 
to be governed by Article 181 of the Schedule 
of the Limitation Act, and so it would appear 
that Gur Sahai had three years from the 
24th of Ostober 1913 to file the applica- 
tion. The application was admittedly filed 
within three years from that date, A 
“On the whole I have come to the 
conclusion that this application should be 
dismissed. I think the argument that the 
lower Court had no jurisdiotion to make 
the order cannot be maintained: on the 
contrary, I think, there was jurisdiction 
under section 151 of the Code. 

As regards the other plea, namely, the delay 
in the present&tion of the application, 1 am 
not prepared to say that it was barred 
by any Article of the Schedule to the. 
Limitation Act and I should not feel 
justified in interfering with the order of 
the Court below merely upon the con- 
sideration that Gor Sahai was guilty of 
delay in moving the Court. 

The application fails and is dismissed with 
costs. 

Application dismissed, 
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CALCUTTA HIGH COURT. 
Rue Nasi No, 395 or 1917, 
March 4, 1918. 
Present:—Mr. Justice Teunon and Mr, 
Justice Newbould, 
Sheik SAMIR—Puatyrire — PETITIONER 
. versus 
Sheik SYED ALI AND OTHERS — 
Dezrenpants—Opposite PARTIES. 

Contract Act (IX of 1872), s. 28—Public policy — 
Contract to engage dancing boy for a certain price, 
whether opposed to public policy. 

The plaintiff engaged the services of a dancing 
and singing boy for a certain period. He next con- 
tracted with the defendant thatfor œ monthly pay-- 
ment of a certain sum the boy should give exhibitions 
in accordance with arrangements made by the defend- 
aut. The defendant employed the boy for a period 
of one month and twenty four days but refused to 
make any payment to the plaintiff: 

Held, thatthe contract between the ,plaintiff and 
the defendant was not contrary to public policy and 


My 


Vol, XLVIZ] 
SAN PE V. MA SHWE. d 


that the defendant was bound to pay to the plaina 
at the contract rate, 


Rule against the order of the Mansit, 
lst Court, Netrakona, exercising powers 
of a Court of Small Causes, dated the 20th 
August 1917, 

FACTS appear from the judgment. < 

Babu Annoda Oharan Karkoon, for the 
Petitioner.—This Rale was obtained on 
behalf of the plaintiff in a Small Cause 
Court suit. The suit has been dismissed od 
the ground that it is based on a contract 
to hire a boy for dancing and singing and 
that such a contract is not enforceable 
because it is illegal and opposed to publio 
policy. There isnot a bit of evidence on 
the*record to show that the boy in question 
was hired for immoral or illegal purposes, 
and so the judgment of the Small Canse 
Court Judge cannot stand. 

Babu Birendra Kumar De, for the Opposite 
Farty.—The contract is, on the face of it, 
for some immoral purposes and so having 
regard to the provisions of section 23°of the 
Indian Contract'Act it cannot be enforced 
in a, Court of Law The evidense on the 
record goes to show that boys are treated 
as articles of dommerce and they are let on 
hire to young men of low morals. If the 
object of the contrach is immoral and 
illegal, the plaintiff cannot get any relief 
on the basis of the contrast. The Conrt 
below has rightly proceeded upon the view 
that the contract is not enforceable because 
it is opposed to public polisy.’ 

Babu Annoda Charan Karkoon, in reply.— 
When the abject of the contract has ‘not 
been. proved to be illegal and immoral, the 
Court below was not right in dismissing the 
suit on such a supposition. s 

JUDGMENT.—This Rule is directed 
against an order by which on the 20th of 
August 1917 the Munsif of Netrakona, 
exercising Small Canse Court powers, dis- 
missed a suit brought by the plaiutiff- 
petitioner, 

It appears that the plaintiff engaged the 
services of a,“ Ghatu”, or dancing and 


singing boy, for a period of 3 months at‘ 


Rs 85a month. He néxt contrasted with 
the principal defendant that for one month 
for a payment of Rs. 45 the boy should 
give exhibitions in accordanse with. arrange- 
ments made by thedefendants. The defend- 
ants in fact detained the boy for a period 
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of 1 month and 24 days. After crediting a’ 
payment of Rs. 6 the plaintiff now sues the 
defendants to recover a sum of Rs, 76-8-0 
at the agreed rate of Rs. 45 a month. 


The Small Cause “Court Judge finds all 
the facts in favour of the plaintiff, but 
dismisses the suit on the ground that the 
contrast between the plaintiff and the 
defendants was contrary to public policy. 
In coming to this conclusion he appears to 
have been influenced by some suspicion that” 
the employment of the boy was. connected 
with immoral practices, But of any such 
user , there is no evidence. There is further 
no suggestion that, the engagement with 
the defendant or defendants was contrary 
to the wishes of either the boy or his 
parents. The plaintiff was then-in the 
position of an impresario, and the contract 
having been fnlfilled the defendant must 
pay the sum he agreed to pay in considera- 
tion of the artiste’s services, 


The order of the Small Cause Court 
Judge is, therefore, set aside, and the plaint- 
iff’s claim deoreed against both defendants, 
with sosts inthe Court below and the costs 
of this Rule; the hearing fee we 2385888 
at one gold mohur. h 

Order set aside. 


LOWER BURMA CHIEF COURT. 
First Civic Appean No, 186 or 1916, 
January 22, 1918. 

Present; —Sir Daniel Twomey, Kr, Chief 
Judge, and Mr. Justice Ormond. 

SAN PE AND OTHERS— APPELLANTS 
versus 
MA SHWE ZIN AND OTHERS— 
RESPONDENTS. 

Buddhist Law, Burmese—Succession—Suit by step. 
children for share in property of step-father, maintain- 
ability of—Thinthi property—Limitation "Act (IX of 

1908), Sch. I, Art. 123. 

Jt is only where a step-father dies leaving no 
natural issue and no widow surviving him that the 
children of his deceased wife by a former husband 


` 
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are entitled to his property under sections 294 and 
295 of the Digest. [p. 141, col. 1.] wat 
According to the ordinary rule for partition 
between a step-father and step-children, the latter 
can, immediately on their mother’s death, claim a 
share of the property acquired jointly by their 
mother and step-father during their marriage, so 
that such a claim, if not made within 12 years of 
their mother's death, would be barred under Article 
123 of Schedule I of the Limitation Act. [p. 14], 
1. 1. 
Bee ee of their mother’s thinthi property, 
however, the claim can be made by tho step-children 
even on the subsequent happening of their step- 
father’s death. [p. 141, col. 1) 
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Ma. Kyaw Htoon, for the Appellants. 
Mr. J. E. Lambert, for the Respondents. 
JUDGMENT.—This is a suit for a share 


‘of inheritance brought by: the descendants 


of one Ma Ke against the widow and two 
surviving children of Ma Koes second 
husband Maung Aung Tha, deceased. The 
relationship of the parties is showr inthe 
following genealogical table :— 


a 


Myat U == Ma Ke = Aung Tha 5 Ma Shwe Zin 
(Ist husband) | (2nd husband) | (2nd wife), Ist D. 
l 7 

Myat Min Ma Tin Ba Sein 

ore a | nd D. 3rd D.” 

| D) 
Ma Hnin Kin, Po Yin, San Pe, 
8rd P. 4th D. Ist P. 


The persons whose names are italicizad 
are dead. Ma Ke by her first husband 
Myat U bad issue Ko Hmaw, 2nd plaint- 
iff, and Myat Mio, deceased. Myat Min 
left threo children surviving him, tst plaint- 
iff San fe, 3rd plaintif Ma Hnin Kin 
and 4th defendant Po Yin, who was put 
in as a defendant because he refused to 
join as a plaintiff. Ma Ke’s first husband 
Myat U died abfut 25 years before the 
suit and after his death Ma Ke married 
Aung Tha, by whom she had no issue. 
About 20 years before the suit she died 
and Aung Tha who survived her married 
as a second wife the Ist defendant Ma 
Shwe Zin, by whom he had issne Ma Tin, 
2nd deferdant, and Ba Sein, 3rd defendant. 
Aung Tha died in 1914. The suit by the 
descendants of Ma Ke’s first marriage 
against Aung Tha’s widow and children 
was for a share of (a) the jointly acquir- 
ed property of Aung Tha’s marriage with 
Ma Ke and (b) the property acquired by 
Aung Tha and Ma Shwe Zin during their 
marriage. It is not alleged that Ma Ke 
or Aung Tha brought any property to 
their marriage. A farther claim was mide 
that Ma Ke’s grandson San Pe, lst plaint- 
` iff, had beer adopted by Aung Tha ani 


Ma Ke as their kittima son, 

The Distriot Court held that the adop- 
tion of San Po was not established and, 
though one of tha grounds of appaal to 
this Court is ‘that the District Court's 
desision on this point was weong, tha 
learned Counsel for the plaintiffs-appel- 
lants expressly waivel this ground at the 
hearing. : 


As regards the reminder of the plaint- 
iffs’ claim the District Court found that 
the plaintiffs could not recover any part 
of the property jointly acquired by Ma 
Ke and Aung Tha during their marriage, 
because their suit was barred by limitation 
under Article 123 of the Limitation Act, 
more than 12 years having elapsed fron 
the date of Ma Ke’s death on the ossur- 
ence of which the causa of action ‘arose. 
The District Judge further held that there 


was no authority for giving the plaintiffs 
a share in the property left by Aung 
Tha, as Aung Tha left a widow and 
childran surviving him. 


As ragards the progarty asquiral by 


Aung Tha aul Mi Shve Zia jointly 
there can b3 ns doubs a3 to tha oorrast 
ness of the District Judge's finding, I 
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is only when the surviving step-parent 
dies leaving no natural issue’ and no 
widow surviving him’ that the children of 
the step-parent’s deceased wife by a former 
husband are entitled to the step parent’s 
property under the Digest, 
‘and 295. Thus it .is only if Acng Tha 
had died without remarrying that the 
plaintiffs conld have come in as his heirs 
under these sections. 


We have to consider, however,. whether 
the District Judge’s decision is correct 
also as regards the property brought by 
Aung Tha to his marriage with Ma Shwe 
Zin. That property would presumably 
be, for some part at any rate, property 
acquired jointly by him and Ma Ke during 
his first marriage. The plaintiffs no doubt 
were at liberty to claim a share of this 
property at onos after Ma Ke’s death, 
according to the ordinary rule for partition 
between step-father and step-children (see 
section 211 of the Digest). They could 
have done so atany time within 12 years 
from the date of their mother’s death bnt 
they failed to do so. The question is 
whether the Burmese law of inheritance 
allows them to claim the same or a smaller 
share of that property on the subsequent 
happening of their step-father’s death. 
The texta from Panam, Pyu and Sonda 
in sections 216 and 222 of the Digest 
indicate that the step-children can claim, 
even at that late stage, their mother’s 
property, if any, which was taken by the 
step-father to his subsequent marriage. 
But according to the Panam text, the 
claim could be only in respect of property 
which had been brought by the deceased 
widow (z.e. in this case Ma Ke) to her 
second marriage, and the text expressly 
relates only to casea where the step father 
has no issue by his subsequent marriage. 
It must be held that the texts in sections 215 
and 222 relate only ta the mother’s thinth? 
property, ifany. As already noted, it is not 
claimed in this case that Ma Ke brought 
any such. property to her marriage with Aung 
Tha. 


We, therefore, find that the suit was 
rightly dismissed and we dismiss the appeal 
against Ist, 20d and 3-d respondents with 
costs. e 

As the appellants were allowed to appeal 
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as paupers, we further direct the plaintiffs 
appellants to pay the Court-fees on the 
memorandum of appeal which „would have 
been paid by the plaintiffs appellants if 
they had not been permitted to appeal as 
paupers., 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Ornger No, 56 cr 
1918, 

Civit Reviston No. 46 or 1918, 
July 12, 1918. 
Present:—Mr. Justice Mullick and Justice 
Sir Ali Imam, Kr. 

TEJU BHAGAT AND ANOTHER — 
DerenpanT:— APPELLANTS 
VETSUS 
DEOKI NANDAN PROSAD.— 
PLAINTIFF— RESPONDENT, 


Civil Procedure Code (Act Vof 1908), s. 11, O. 
XLI, r. 27—Res judicata— Intigating under same title 
—Suit for recovery of money on promissory note— 
Malicious prosecution—Cause of action—Appeal— 
Additional evidence, when can be taken—Appellate 
Court, power of. 

Plaintiff brought a suit against defendant for 
recovery of money on the basis of a promiss6ry 
note. The suit was dismissed and the pro-note was 
found to be not genuine, Defendant then prosecut- 
ed plaintiff for forgery bat the plaintiff was acquitted, 
He thereupon brought a suit for damages for 
malicious prosecution: 

Held, that the finding as to the genuineness of the 
pro-note in the previous suit was not ves judicata in 
the suit for malicious prosecation, inasmuch as the 
plaintiff was not litigating under the same title in 
both the suits. [p. 143, col. L] 

It is not open to a Court of Appeal to order 
additional evidence to be taken except to cure an 
inherent defect in the evidence already recorded, 
[p. 148, col. 1.] 

Appeal from a decision of the District 
Judge, Patna. 

Mr. D. N. Sarkar (with him Messrs. Asghar 
aud Harthar Prashad Sinha), for the Appel- 
lants. 

Messrs. P. C. Manuk and Rajendra Prosad, 
for the Respondent, 


r 
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JUDGMENT, 


Motttck, J.—On the 8th August 1912, 
thé plaintiff brought a suit upon s hand- 
note alleging that defendant No, 2 had 
executed that hand-note on behalf of 
himself and defendant No. 1. The suit 
was dismissed on the 10th March 1913, 
There was then an~-appeal which met 
with a like fate on the llth July 1912. 
The defendant No. 2 thereupon applied 
for sanction to prosecute the plaintiff for 
bringing a false suit. Sanction was grant- 
ed by the Subordinate Judge on the 13sh 


December 19138. There was an appeal 
against that order to the District Judge 
and a revision application to the High 


Court. The order, however, was affirmed, 
with the result that the plaintiff was 
committed for trial to the Court of Session 
on a charge of forgery in respact of the 
hand-note. The plaintiff, however, was 
acquitted by the Sessions Court on the 
17th September 1914. He thereupon in 
1915 instituted a suit against defendants 
Nos. ‘1 and 2 claiming damages for 
malicious prosecution. The Subordinate 
Judge dismissed the suit. There was then 
an appeal to the, District Judge who has 
remanded it for further evidence. 


It appears that in the Court of the 
Subordinate Judge the plaintiff applied for 
permission to call Mr. Hardless, the hand- 
writing expert, to prove that the hand- 
note was signed by defendant No, 2. 
The Subordinate Judge held that the 
question as to the gennineress of the 
band-note was ves judicata as between the 
parties and, therefcre, covld not be re-opened 
in the suit for malicious prosecution. He 
accordingly disallowed the prayer for the 
examination of Mr. Hardless. There was 
another prayer before the Distriot 
Judge in regard to an item of evidence 
which had come into existence since the 
dismissal of the suit by the Subordinate 
‘Judge. That item of evidence consists of 
an admission which is alleged to'have been 
wade by defendant No. 2 in another suit 
admitting that the hand-note was genuine, 
The District Judge held that in the 
interests of justice and equity the plaintiff 
should be allnwed in the erquiry after 
yemand, to adduce evidence as to this 
alleged admission, The matter now comes 
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before us-in appeal against the order of 

the District Judge remanding the case. | 
Now the objection as to the power of 

the District Judge to order a remand and 


to direct further evidense to be taken 
has not been pressed before us by the- 
learned Vakil. for the appellant. He has 


directed the weight of his attack against 


‘the learned District Jadge’s finding on 


the point of res judiceta, 

The learned Vakil contends that the 
finding at the original trial regarding the 
genuineness of the hand note was a 
finding upon a question substantially in 
issue between the parties litigating under 
the same title and. therefore, it is not 
competent to the plaintiff to go behind 
that finding in the suit for malisions pro- 
secution, The whole point depends on the 
question whether or not the parties were 
litigating under the same title, Was the 
suit for money against defendants Noa. 
1 avd 2 a suit in which the title of the 
plaintiff was the same as it was in the 
suit for malicious prosecution? In my 
opinion it was not. In the former suit 
the plaintiff was claiming as a creditor 
for morey lent, and the question of the 
genuineness of the hand-note was incidental 
and even if the hand note had been proved 
to bea forgery, the plaintiff would have 
been successful if he could haye proved 


the debt otherwise. In the (suit for 
malicious prosecution the cause of sation 
was the false charge brought. by the 
defendants against the plaintiff and the 


circumstance that the defendants had put 
the criminal law into motion against the 
plaintiff so as to bring about his trial 
before the Sessions Judge. How can it 
be said that in the two cases the plaint- 
iff was litigating under the same title ? 
The case of Fitzjohn v. Mackinder (1) is 
authority for the proposition that the anit 
is maintainable even though the prosecu- 
tion was brought about on sanction obtain- 
ed. from a Court, -but it is also authority 
for the further proposition that the cause of 
action is not the same in the. two suits and 
that the suit for malicious prosecution is 
in no way based upon perjury committed 


(1) (1861: 9 ©. B. (N. s.) 505; 30 L J, O. P. 257 4 
L. T. 149; 7 Jur. (N. s.) 1283; 9 W. R. 477; 148 B R. 
199; 127 R. R 746. 
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„àn the original trial. The concluding por- 
tion of the judgment of Lord Cockburn 
makes this quite clear. His Lordship 
observes with regard to the argument that 
the action could not be maintained inas- 
. de 5 
mush as it was founded upon the perjury 
committed in the original trial as follows: — 
“The short answer is, that this is neither 
in form nor substance an action in respect 
of the perjury committed by the defendant 
to the plaintiff's damage. It is an action 
for preferring an indictment and carrying 
on a prosecution against the plaintiff on 
a charge which the defendant knew to be 
untrue, and which he knew could only 
be supported by perjured testimony. The 
perjury only comes incidentally into ques- 
tion as shewing that the whole proceed- 
ing was malicious and destitute of’ any 
pretence of probable cause”. 


' In my opinion the suit for ‘malicious 
prosecution was not founded upon the hand- 
note and, therefore, the question of the 
genuineness of the hand-note isa matter- 
only incidentally in issue in this case. 
The finding as to the genuineness of the 
hand-note in the previous suit _is, therefore, 
not res judicata. 


Then as regards the question of the 
- admissibility of the additional evidence in 
the shape of the admission, I think the 
learned Vakil for the appellant must succeed, 
This admission was made after the 
original trial and upon the accepted prin- 
ciple that it is not open to a Court of 
Appeal toorder additional evidence to be 
taken except to cure am inherent defect 
< or lacuna in the evidence already recorded, 
it seems to me that this additional evidence 
ought not to be allowed to go in. The 
learned Vakil for the respondents urges 
that the powers of an Appellate Court are 
very wide and in every case where it 
thinks additional evidence is nesessary in 
the interests of justice it is open to it 
to order that additional evidence be receiv- 
ed, no matter at what stage that addi- 
tional evidence came into existence. In 
my opinion this is too wide an interpreta- 
‘tion of Order XLI of the Civil Procedure 
Code and I prefer to interpret the decision 
of their Lordships of the Privy Counsil 
in this matter more strictly than .their 
Lordships of the Madras High Court. 


“Civil Procedure Code (Act V of 1908), 


The learned District Judge's order, there- - 
fore, allowing this admission to go in 
will be set aside, but kis order of rte- 
mand will be affirmed and it will be open 


to the plaintiff to 'prove that the hand- 
note was a genuine document. The appeal 
is decreed in this modified manner. As 


both the parties have succeeded to a 
certain extent there will be no costs. The 
application for revision in Civil Revision 
No. 45 of 1918 is also dismissed. 
Imam, J. —I agree. 
Appeal partly allowed; 
Application dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 251 
oF 1917, 

June 10, 1918. 

Present :—Mr. Justice Fletcher 
and Justice Sir Syed Shamsul Huda, KT, 
SYAM CHAND MAITI~—Jopauent.” 
DE&BTOR—-APPELLANT 
versus 
BAIKUNTHA NATH MANDAL AND 
ANCTH ER— DECRKE-HOLDERS— RESPONLENTS, 


Mortgage, suit on—Decree absolute made on barred 
application, whether can be challenged in execution— 
s. 48, appli- 
cability of, to execution proceedings in mortgage suit 
which was pending at the date of coming into force of 
the Code. 

A decree absolute in mortgage suit made by a 
Court in the presence of both parties and on proper 
adjudication cannot be challenged in execution 
on the ground that the Court ought not to have 
made the decree absolute inasmuch as the appli- 
cation for it was barred by limitation. [p. 144, col. 2.] 

The mere fact of the coming into force of the 
new Code of Civi) Procedure pending A suit on a 
mortgage does not make the new section 48 appli- 
cable to proceedings in execution of the decree in 
that suit. [p. 145, col. 1.] 


Appeal against the order of the District 
Judge, Midnapur, dated the 15th May 
1917, reversing that of the Ofisiating Munsif, 
Midnapur, dated the 24th°July 1916. 

FACTS appear from the judgment. 

Dr. Dwarkanath Mitter (with him Babu 
Jyotish Ohandra Hazrah), for the Ap- 
pellant,—The appeal grises out of an appli- 


my 
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. cation in execution of a mortgage desree. 
On 14th May 1902 two persons Ramanath 
and Baikuntha obtained a decree nist against 
the present appellant. That decree was 
affirmed in appeal to the High Court on 
19th August 1904. The application for 
order absolute was not made till 5th July 
1918. When. that application for order 
‘absolute was made, the present appellant 
put objections, namely, (1) the plea of pay- 
ment and (2) limitation, 4. e, tbat the 
application was barred by time. The Court 
desided the question of the plea of pay- 
ment against the present appellant, but 
did not decide the question of limitation. 
On 28th January 1916 the judgment-debtor, 
the present appellant, put in an application 
contending that the application for exe- 


cution was -barred by reason of section 48, A 


Civil Procedure Code, the deoree nob having 
"been executed within 19 years from the 
date of the decree nisi, The present 
appellant raised that objestion when the 
application for decree absolute was made, 
but the Court did not decide that objection. 
My client is, therefore, entitled to raise 
„the same objeation, it is not res judicata. 
“When there is no adjudication, it is open 
to the party to raise the same objection. 
*“ Mungul -Pershad Dichtt v. Grija Kant 
Lahiri -(1) and also an unreported 
decision in Civil Rule No. 76 of 1918 relied 
on. 
([Fuetcasr, J.—In that case attachment 
was not issued and only substitution order 


was made, and the lower Court refused to` 


go into the question of limitation. ] 

Mere pasaing of an order directing order 
aboslute does not preclude me from raising 
the question of limitation. 

The decree is barred by section 48 of the 
Civil Procedure Code. The question is whe- 
ther the decree can be executed or not. 

[Fueicarr, J.—The new Code does not 
affect the matter at all. | 

Babu Khetra Mohan Ghose, for the Respond- 
ent, was not called upon. 


JUDGMENT. , 
Freroger, J.—This is an appeal by a 
judgment-debtor against the desision of the 
learned District Judge of Midnapur, dated 
the 15th May 1917, reversing the decision 


(1) 80. 61 at p. 59; 11.0. D, R. 113; SI. A. 123 
4 Sar. P. O. J. 249; 4 Ind. Dec. (x. 8.) 82 (P.O). 


of the’ Ofisiating Munsif, of the same place. 
The two mortgagees obtained a preliminary 
mortgage decree against the appellant. The 
desree of the Court of first instance was 
dated the 14th May 1902, and that decree 
was on appeal confirmed by this Court on 
the 19th August 1994. Subsequently, on 
the 5th July 1912, the order absolute was, 
made under the terms of the Transfer of 
Property Ast. The present appellant ap- 
peared in that application to make the 
decree absolute and he is stated to have 
raised two grounds, namely, of payment 
and limitation. As the law was then under- 
stood according to the surrent of decisions 
of this Court at that time, there was no 
period limited to make an order absolute in 
a foreclosure suit under the terms of the 
Transfer. of Property Act. Those decisions 
have subsequently been dissented from by 
the Privy Council. What happened in this 
case was this: The Court held that there 
was no payment made by the appellant 
and apparently ib did not give a desision 
on the question of limitation, because pre- 


sumably the gentleman who conducted the, 


case, recognising the existing current of 
decisions of this Court, did not press and 
argue the point. However, the order ‘ab- 
solute was made and now in execution Dr, 
Mitter, -who appears for the judgment- 
debtor appellant, says that he is entitled 
to question the fact that the order absolute 
was not properly made and to urge that 
the Court ought not to have made the 
order hesause the application to make the 
decree absolute was barred by limitation. 
I do not agree with that view at all. It 
seems to be altogather a novel view that 
an order of the Court made in the pre- 
sence of both parties and on a proper ad- 
judisation should in execution be challenged 
and that it shonld be said that the Court 
had no jurisdiction to make the order, on 
the ground that the application for making 


the decree absolute was barred by limi- 
tation. As a matter of fact, the Court 
had ample jurisdiction to come to the 


conclusion that the case was not barred by 
limitation. It is said that because the 
Court did not, in fact, decide that the” 
application was not barred by limitation, 
therefore, the question is open in execution, 
There seam to ba two answers to that, 
First of all, it is quite olear that this 
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point ias noi prassad. Secondly, evan it 
was pressed, the order is conolusive. The 
case is; altogether unsupported by authority. 
Moreover, the order dbsolute cannot ba 
challenged in execution. ‘The desision statad 
to suppart that proposition clearly dosa not 
support it. 

| Anothér point is raised thatthe present 
application for exesution is barred under 
the provisions of sestion 48, Code of Civil 
Procedure, There is a 
that also, and that is this: This suit was 
brought under the provisions of the old 
Code of Qivil Prosedure to which the 
sorresponding section to səstion 48 of the 
new Code did not apply, the prossedings 
being taken under the provisions of the 
Transfer of Proparty Act. It is quite clear 
that the mere faot of the coming into 
forse of the new Code of Civil Prossdure 
pending this suit does not make the new 
section 48 applicable to those proceedings in 
execution, 

The present appeal, therefore, fails and 
must be dismissed with costs, one gold 
mohur, 

Ssamsot Hoya, J,—] agree. 

Appeal dismissed, 
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BOMBAY HIGH COURT, 
Seconp Civiu Appaat No. 180 o¥ 1917, 
February 19, 1918. 
Present; —Mr, Justice Shah and Mr, Justice 
f Marten. 
VITHAL DHONDDEV RAIKAR~ 
PLAINTIHE — APPELLANT 
VETSUS 
Tae ALIBAG MUNICIPALITY — 
DEFENDANT— RESPONDENT. 

Bombay District Municipalities Act (TIL of 1901), s. 
96—Application for permission to build privy— 
Permission granted—-Subsequent order cancelling per- 
mission, legality of. 

Plaintiff applied to the defendant Minicipality 
onthe Ist December 1913 for permission to build 
a privy ou his own land, and the permission was 
granted by the Muuicipality on the 22nd of Decem- 
ber. On the 8th of January 1914 the Municipality 
gave a notice to the plaintiff requiring him not to 
build the privy uptila further order was made. 
The plaintiff! theregpon brought a suit for a declara- 

x 
19 


ga 


short answer to’ 


ky 


tion that he had aright to construct the privy and 
also prayed for a perpetual injunction, restraining 
the Municipality from preventing him from con- 
structing the privy: 

‘Held, that the order of the Municipality dated 22nd 
December 1913, granting permission to the plaintiff 
to build the privy, was a final order under sub- 
section (2) of section 96 of the Bombay District 
Municipalities Act, and that the subsequent order 
of the Municipality was not justified under any 
section of the Act and was, therefore, illegal. [p. 146, 
cols, 1 & 2.] 

Second appeal from the decisionof the 
Assistant Judge at Thana, in Appeal No, 184 
of 1915, reveraing the decree passed by the 
Second Class Subordinate Judge at Alibag, in 
Civil Suit No. 393 of 1914, 

Mr, B.D. Desai, for the Appellant. 

Mr. J. Q. Rele, for the Respondent, 


JUDGMENT. 

Suau, J.—In this case the plaintiff 
applied to the Municipality of Alibag on 
the Ist of Dasambar 1913 for permission 
to build a privy on his own lani. The 
permission was granted, by the Municipality 
on the 22nd of Desember. On the Sth 
of January 1914 the Munisipality gave a 
notice to the present plaintiff requiring 
him not to build the privy until a further 
order was made. The plaintiff gave netica: 
to the Munisipa'ity on the 6th of June 
of the present action, andon the 7th of 
duly 1914 filed the suit for the cancella- 
tion of the order of the Munisipality dated 
the Sth of January 1914 based ona resslu- 
tion of the Managing Committee of the 6th 
danuary and for a declaration that he had 
a right to constrost the privy. He also 
prayed for a perpetual injunction restrain. 
ing the defendant Manisipality from pravent- 
ing the plaintitf in the work of constructing 
the privy, and for damages. 

The trial ‘Court allowed the plaintiff's 
claim, holding that the second order was beyond 
the powers of the Municipality and that 
the permission granted on the 22nd of 
December was good. Accardingly, a dearee 
was passed in favour of the plaintiff. The 
Manisipality appealed from that dearee, 
The lIsarned Assistant Juige who heard 
the appeal came to the conslusion that 
the order of the 3th of January 1914 was 
within the powersof the Manisipality and 
that. it was binding upon the plaintiff. 
Ha was, howayer, of ‘ovinion that having 
regard to the preparation which the plaint- 
if- had made by way of commencing the 
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work he was entitled todamages of Rs, 2. 
The decree of the trial Coort was re- 
versed on the main point and affirmed as to 
damages. 

The present appeal is preferred by the 
plaintiff against that decree, and it is 
contended on behalf of the plaintiff that 
the second order made by the Municipality 
vis wlira vires. It seems to me, on the facts 
of this case, that the first order made by 
the Municipality granting permission to 
the plaintiff to build the privy was a final 
order under sub section (2) of section 96 of 
the Bombay District Municipalities Aot. The 
subsequent order which purports to be 
provisioral in its character is uct referable 
to sub-section (3) of that section. In the 
first place, it was not made within a 
month from ‘the receipt nf the notice given 
to the Municipality under sub section (1), 
Secondly, it did not purport to spesify 
apy period not exceeding a month. And 
indeed, from the omission of the Munici- 
pality to pass any further order after 
communicating this order to the plaintiff 
up to June 1914, it seems clear that 
though in ferm the second order was 
-provisional in substance if wasa cancella- 
tion of the permission already granted 
and practically a prohibition to the plaint- 
iff against building the privy. But taking 
the order to be what it purports to be in form, 
it is clear that it is not covered by anb-section 
(3) because it is not a provisional order of 
the character contemplated by that sub- 
section. lb was, in fact, made after the 
order granting the permission under stb-see- 
tion (£). There is no other provision of 
the Act to which we have been referred 
on behalf of the Municipality as saving this 
order, 


The only contention urged on behalf 


of the Munisipality is that the powers of: 


the Municipality under the Bombay District 
Municipalities Act are wide, aud there is noth- 
ing inthe Act to restriet its powers so as 
to make the order invalid. Iam wholly un- 
able to accept this argument. 
` In the absence of any power to cancel 
the permission once granted under sub- 
section (2) of section 96, I do not think 
that the order of the Municipality made 
on the 8th January 1914 is legal, 

The view which I take of the powers 
of the Municipality is supported by the 
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desision in Kareem Ranjan Khoj 'v. Emperor 
(1). The plaintiff, in my opinion, has 
succeeded in establishing that i the second 
order of the Municipality is ‘not binding 
upon him and that he is entitled to aot 
under the permission which was graut- 
əd- to him before this order was 
made, - 

As to the relief to 
the Municipality did not 
in the lower Courts that 
the sacond order were bad’ the 
would not ba entitled to build the privy. 
Though the first permission in terms 
contains a condition that it shall 
not be in force afer one | year, 1 think 
that on the facta of this 'sase the plain$- 
iff is entitled to an injangtion restraining 


ibs granted, 


even if 


the Municipality from intarfering with the - 


building of this privy. Ju my opinion, 
sub section 4 of section 96 has no appli- 
cation to the fasts of thejcase, nor has it 
any bearing on the relief t be granted to 
the plaintiff. : z 

I would, therefore, allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore that of the trial Court with 
costs throughout on the defendant. 


Martev, J.—The thre¢ important dates 
here are: Ist December, application by the 
plaintiff under section | 96; 19th December, 
permission granted; and 6th January, 
resulution of the Managing Oommittee, 
notice whereof was givén , to the plaintiff on 
the 8th January 1914. [Having regard to the 
decision in Kareem’ Ranjan Khoji v. Emperor 


contend ` 


(1), it cannot in: this Court be contend. - 


ed that the Municipality bad a right by 


their resolution of the 6th January 1914 
to cancel the ; permission given on the 
19th cf Décember 1918. Nor oan 


that resolution cf the 6th‘of January be 
justified unfer seotién 96 (3), for it was 
no$ issued; within {a month from the 
receipt of / the plaintifi’s notice of the lst 
December,’ 

Therefore, as far as the real point is. 
concerned, namely, as, to the legality of- 
this resolution of the 6th January, the. 
Municipality are, in my opinion, in the. 


wrong. I think, sa far, that both 


plaintiff 


> 


the lower Courts are really agreed. The -.- 


} 
. (1) 39 Ind, Oas. 298; 18 Gr, 
R. 65. | 


-X 


` 


TT. 458; 19 Bom. L. +“ 
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lower Appellate Court, however, refused to 
grant an injunction, because it asaid’ the 
work was not cominenced within a year 
whish ought to be done under section 96 
(4) and that, accordingly, it would ba 
improp2r to grant an injunction. On the 
other hand, it awarded damages to the 
plaintiff, which 1 think it sould nothave 
done unless it was of opinion that the 
` plaintiff was right on the merits of the 
case and the Municipality were wrong. Now, 
as far as the point of commencing the vork is 
\eoncerned, it is a point which appears nob 
“to have been pleaded or taken inthe Court 
‘of first instance. We also find that bnild- 
ing materials were collested on the ground 
and workmen seém to have been employ- 
‘ed there. I assordingly infer that there 
js, under all the circumstances, a sufficient 
commencement of the work within sestion 96 
(4) of the Act, and that similarly there has 
been a compliance with the final clause of the 
permission given by the Maneging Committee 


-by_ their resolution of the 19th December- 


and which was communicated to the plaint- 
iff in the formal permission of the 22nd 
‘December. 


That being so, I think, the injunction 


granted by the trial Court was right. I | 


agree, therefore, that this appeal must be 


allowed and that the judgment of the 
drial Court must be restored and that 
the appellant must have all his costs 
Khroughout. 


Appeal allowed. 


ra 


. CALCUTTA HIGH COURT. 
Apress FRON APPELLATE Decree No, 768 oF 
: Í 1915. 
a - ` May 17,1918, 
3 Presént:—Mr. Justice Tenuon and Mr. 
Justice Richardson, 
* WAHID ALI BHUYA AND oTpeRs— 
Pannen bea 


os ~ versus 
‘MABHAMAD ANSAR ALI | “AND OTHERS 
“«e _— DEFENDANTS— RESPONDENTS. 


Bengal Tenancy Act (VIII B. C. of 1885), s. 87— 
mdlord and tenant—Abandonment - 


d 
+ 


~Y 
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Landlord, right of re-entry of—Transfer of non. ` 
transjerable occupancy holdiny—Settlement by landlord, 


effect of. 

Wher a holding has in fact been abandoned, the 
landlord is entitled to re-enter without having 
recourse to the provisions of section 87 of the Bengal 
Tenancy Act. [p. 148, col 1.] 

The plaintiff purchased a non-transferable occu- 
pancy holding from the heirs of the original tenant; 
a few days later the defendant purchased the same 
holding from a relation of the original tenant who 
had no right, title or interest in the occupancy 
holding. Both the plaintiff and the defendant 
obtained settlement of the land from the landlord, 
the defendant’s settlement being prior to that of 
the plaintiff: 

Held, that the -settlements made by the landlord 
might be regarded in the light that they signified the 
landlord’s consent to the transfers respectively set 
up by the plaintiff and the defendant and that 
inasmuch as the transfer setup by the defendant 
was from a pretended owner, the consent of the 
landlord could have no validating effect upon the 
title derived” by the defendant from that transfer 
but it operated to validate and confirm ths title 
derived by the plaintiff from the true owners. [p. 148, 
col, 1.] 

Appeal against tbe decree of the Sub- 
ordinate Judge, 4th Court of Mymensingh, 
dated the 17th of December 1914, reversing 
that of the Munsif, 2nd Court at Bajetpur, 
dated the 16th of May 1913. 

Babu Dhirendra Lal Kastgir, for the Appel- 
lants, 

Babu Gopal Chandra Das, for the Respond- 


ents, 
JUDGMENT. 


RıcHaRrDSON, J.—As between the plaintiffs 
and the defendants, apart from any settle- 
ment by the landlords, the plaintifis have 
the better title. The plaintiffs purchased 
what must be assumed to be a non-transfer- 
able décupancy holding from the heirs of 
Sadali, who is found to have been the original 
tenant, and their conveyance is dated the 
llth January 1912. By a conveyance 
dated the 18th January of the same year 
the defendants purported to purchase the 
holding’ from Abdul Khan. The latter had 
married Sadali’s granddaughter, but it is 
conclusively found that he had ‘no right, 
title or interest in the holding. The defend- 
ants, therefore, purchased nothing. 

But then the defendants were the 
first to obtain settlement from the land: 
lord. It is trne that the landlord a few 
days later again settled the land with 
the plaintiffe, but, says the learned Sub- 
ordinate Judge,-the plaintiffs took no advant- 
age -thereby. His‘reason is that upon. 


“~ 
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o“ Z the sale of the holding by Sadali’s heirs, 


a 


ey! 


-with whom he pleased. 


the original tenancy came to an end and 
the land must be treated as having been 
abandoned. It was, therefore, open to the 
landlord to re-enter and settle the land 
Having settled it 
with the defendants, he had no right or 
power to grant a lease to the defendants. 
In that view the learned Subordinate Judge 
revised. the Munsif'’s decree and dismissed 
the suit. 

The plaintiffs have appealed to this Court 
and on their behalf it was argued that 


-both the so called settlements took plase 


before the end of the agricultural year 
in which the abandonment occurred. Re- 
ference was made to section 87 of the 
Bengal Tenaney Act. But it has been 


“held that a landlord need not have recourse 


to the provisions of that section and is 
entitled to enter upon land which has in 
fact been abandoned, Manohar Pal v. Ananta 
Moyee Dasya (1), 

Then it was argued that the Munsif 
was right in holding that what the Jand- 
lord settled with the defendants was Abdul 
Khan’s Folding ard as Abdul Khan had no 
holding the defendants got nothing. But 
if there was a settlement it related to 
the land and the description of it as 
Abdul Khan’s holding ` would merely be 
fu Isa demonstratio. 

I am disposed, however, tọ be of opinion 
tbat the Munsif was right, if not in his 
reasoning, at any rate in his conclusion. 
It seems to me that tbe so called settle- 
ments may be regarded in this light that 
they merely signify the consent of the 
landlord to the transfers respectively set 
up by the parties. In that view the con- 
sent operates to validate and confer the 
title derived from the true owner; but can 
have no validating effect upon the title 
derived by the defendants from the pretend- 
ed owner, 

I would, therefore, discharge the judg- 
ment and. decree of the Subordinate Judge 
and restore the decree of the Munsif with 
costs in this Court and the Court below. 

Tronon, J.— I agree. 


Apgeal decreed, 
(1) 20 Ind. Cas. 198; 17 C. W. N. 802. 
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LOWER BURMA CHIEF COURT, 
First Civit Arrear No. 68 or 1916. 
January 10, 1918.. 
Present:—Sir Daniel Twomey, Kr., Chief 
Judge, and Mr, Justice Ormond. 
KYIN WET— PLAINTIFF — APPELLANT 


LerTsus 
MA GYOK AND otaers—Derenvaxts— 
RESPONDENTS, 


Burma Laws Act (XIII of 1898), s. 13, applicability 
of—Buddhist, Chinaman professing ‘Buddhism, whether 
is—Confucianism and Buddhism, whether mutually 
exclusive—Chinese Customary Law, applicability of 
Adoption, validity of. 

Confucianism and Buddhism are not mutually 
exclusive religions. The former does not render a 
man incapable of following the latter religion as 
well. ip, 151, col. 2.] 

It is not necessary for the application of sectior 
13 of the Burma Laws Act thatthe person whose 
religion is under consideration should have beer 
born a Buddhist, Muhammadan or Hindu, as the 
case may be. A Chinaman who professes Buddhism 
is a Buddhist within the meaning of this section 
Lp. 152, col, 1.] 

Where on the-death of a Chinaman who professed 
Buddhism the plaintiff claimed to succeed him a: 
his adopted son: 

Held, that the question of the plaintili’s adoptior 
should be determined in accordance with the Chines 
Customary Law. [p. 152, col. 1.] 

Mr. R. N. Burjorit, for the Appellant. 

Mr. Ba Shin, for the Respondents. 

JUDGMENT.—The plaintiff-appellan: 
claimed to be the adopted son of U Shw 
Hla, deceased, who wasa Chinaman. Thi 
decision of the District Court is container 
in the following passage of the judgment: — 

U Shwe Hla, while adhering to hi 
ancestral religion (Confucianism), conformes 
more or less to Burman Buddhist practice 
in subscribing to religions works an 
festivals, but I cannot hold that he was 
Buddhist in the absence of definite evidence. 

Unless the plaintiff-appellant could prov 
that Shwe Hla was a Buddhist, the lar 
governing the devolution of Shwe Hla 
estate would be the Indian Succession Aw 


“1865, which does not recognise adopte 


sons. (The definition of “son?” in th 
General Clauses Act, 1897, doas-not app: 
to the Indian Succession Act, 1865—s: 
section 4, General Clauses Act.) If Sh» 
Hia was “way ùddhist, the law to be applia 
would bé a “Chinese Customary Law a 
plicable to- Chinese Buddhists. This w 
decided in Fone Lan v. Ma Gyee (1). In 

later case of Apana Oharan Chowdry vy. Shr 


(1) 2 L. BR, 95, 


a 
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Nu (2) Mr. Justice Hartnoll observed that 
a Chinese plaintiff has to show that “there 
is a Chinese Buddhist Law in China ap- 
plicable to Chinese Buddhists only as apart 
from the Customary Law...applicable to all 


a 


INDIAN “OBES, 


the inhabitants, whether Buddhists or not”. 


But this view does not appear to be well 
` founded and it was not followed by the 
Bench in Ma Pwa v. Yu Lwat (3). In the 
latter case Sir, O, Fox pointed out that “the 
- Chinese customs as to adoption and inherit- 
ance have no connection with Buddhism, 
Confucianism or Taoism, but they appear to be 
~-based to a great extent on.the veneration 
` of ancestors which existed before the first 
teachers of the three religions appeared, 
and which still is the strongest influence 
with the majority of Chinese, whichever of 
the above faiths they profesa”, As the 
law stands, however, we cannot give effect 
to these customs unless: the Chinaman 
concerned is fonnd to be of one of the 
three religions mentioned in section 13, Burma 
Laws Act, viz, a Buddhist, Muhammadan 
or Hindu. There is no question of the 
deceased Shwe Hla being a Muhammadan or 
Hindu: the only question is whether he was 
a Buddhist. - 

The subject of Chinese religion was dis- 
cussed at some length in the Spesial Court 
case of Hong Ku v. Ma Thin (4). The Court 
held that it would be wrong to presuppose 
of a Chinaman that he isa Buddhist, and 
various authorities were cited to prove that 
Confucianism, Taoism and Buddhism, are dis- 
tinct religions and thatConfusians and Taoists 
are not Baddhists. The Special Court 
judgment in that case may and probably 
has already given rise to serious misap- 
prehension as it omits to notice a unique 
feature of Chinese religious life, namely, 
that most of the Chinese people are Con- 
fucians, Taoists and Buddhists all at ones. 
The official state religion is Confucianism, 
and it appears that there are strictly 
orthodox Confusians who do not follow 
Baddhist doctrines and forms of worship. 
Bat that the bulk of the Chinese follow 
all threa religions is clearly shown by the 
writings of missionaries ani others who 


(2) 4 L. B. R. 124, 
(3) 34 Ind. Oas. 99; 8 L. B, R. 404; 9 Bur. L. T. 


187. 
{4) 8. J. 4. B. 135, / 
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have made a epesial study of Chinese life’ 
A standard work on the subject is, “Religion 
in Cina, Volume 8, (5) by Joseph Edkins, 
D.D., and in Chapter V he writes: — 


“China presents a fine field for observing ` 
the mutual influence and conflict of thosa: 
ideas which have most to do with the 
formation of character—the religious and the 
moral, We have there three great national 
systems existing in harmony. Three modes’ 
of worship, and three philosophies under- 
lying them, have been there for ages 
interacting on each other. Sometimes they 
have been in conflict, but usually they 
have preferred state of peace. The Chinese 
would rather have toleration than persecu- | 
tion. They did not drive out the intruding 
religion that came to them from India, 
as the Japanese did Christianity in its 
Roman Catholics form. Nor did Confucianism 
expel the Taonist religion, as the Brahmans 
did Buddhism from the land of its birth. The 
Chinese quietly adopted all the religions, 
after a limited period of persecution, and 
now they exist side by side not only in 
the same locality, but, what is more 
extraordinary, in the belief of the same 
individuals. It is quite a common thing 
in China for the same person to conform ta 
all the three modes of worship.” 


The same Chapter contains the following 
passage: — 


“The religions of Confucius; Buddha and 
Taou are truly national, beacause the mass 
of the people believe in them all. They 
are far from feeling it inconsistent to do 
so. Philosophers may not know what to 
do with a fact like this; but ib is trua 
nevertheless, Those who themselves have 
a devoted love of truth, and feel strong 
convictions of certain things, do not under- 
stand how any one should belong to thred 
religions at once. Hence some writers have 
parselled out the Chinese among these 
systems, assigning so many millions to 
one and so many to another, In estimating 
the number of Baddhists in the world, one 
hundred and eighty millions of Chinamen 
are placed by one author at the head of 
his enumeration of nations. He has obtain- 
ed this number by halving the whole 
population; a process conveniently short, but 

i Fad 
(5) Published by Trubner & Co., London, 1878, 


w 
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» religion it will not auswer for China. 
` other mode of classification must be em- 
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far from giving a true view of the case. 
If, it serves for other rases to rafer every 
individual belongiog to them to some ons 
Some 


-ployed. The majority of the inhabitants 


' in: that country comply with the worship 


= 


en 


of more than oag religion, bəlievə in more 
_than one mythology gods, ani contribute to 
the support of more than one priesthood.” 


Commenting on Mr, Elkins’ work the 


` ‘eminent Orisntilish, Sir Alfred Lyall, wrote 


as follows in Ohapter IL of his Asiatio 


Studies (6 :— 


“it is only io China that we find two 


es mighty religious potentates, sush as Con: 


a 


af 
ws 


u 


- empire. 
-` ghief religion is ons, but the interpreta- 
„` tions of it are many, 


Pi 


=” 
an 


| to different religions, according ta his needs 
or 


-0 


~ 


“ death, except 


4 fusius and Baddha, raigniog with es-ordinate 
authority over one nation, and their ritual 


_-Mingled with the adoration of the mis- 


cellaneous primitive divinities, who have 
elsewhere been usually extirpated, subdued 
or refined and educated up to the level 
„~of the higher and paramount religious 
.sonseptions. For, althongh the Chinese 
religions ssam to have modified each other 
externally, and to have interchanged some 


` golonring ideas, no kind of amalgamation 


into one spiritual kingdom appears to have 
énsued; it is at mosta federation of inde- 
pandent faiths united under the secular 
Whereas in other countries the 


so that the sama 
faith is a moral system, a mysterious re- 
‘valation or a simple form of propitiating 
“the supernatural, in Ohina 2 man may go 


of varioug 
belief. Con- 


feelings, for specialities 
sides” or phases of 

fucianism gives the high intellectual mə- 
rality fortified by ratrospestive adoration 
of the great and wise teachers of mankind, 
and based on family affections and datias, 
“but offering no promises to be fulfilled after 
the hope of posthumous 
- memorial veneration. Buddhism gives a meta- 
physical religion of infinite depth, with 


~ | -its moral precepts enforced by the doctrine 


-of reward or punishment, according to 


-. ‘merits or demerits acting upon the im- 


; “material soul in its passage through number- 


(6) 2nd Series 1889, Published by Jehn Murray: 


_ a. London. 


£. 
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less stages of existence. lt contributes impos- 
ing ceremonial observances, the institution 
of monasticism, and a grand array of images 
and personified attributes for worship by 
simple folk who have immediate material . 
needs cr grievances. Buddha himself, hav- 
ing passed beyond the circle of sensation, `- 
is inaccessible to prayer, yetout of pity for 
men he haa left withinthe universe certain 
disciples who, albeit qualified for Nirvana, 
have consented to delay for a ‘time their 
navishing into nothingness, in order that 
they may still advise and aid 
humanity. Both Confucius and Buddha - 
seem rather to have despised than denied 
the ordinary popular deities, and’ to have 
refrained, out of pity for weaker brethren, . 
from open iconoclasm. Taouism bas rewarded 
both these great teachers by apotheosis into 
a pantheon, which appears to be filled by 
every imaginable device, by personifications 
of everything that profits.or plagues humanity, 
of natural phenomena, of human inventions, . 
of war, literature, and commerce, by : the 
deication of dead heroes and eages, of 
eminent persons at large, and of every 
objest or recollection that touches men’s 
emotions or passes their understanding. It — 
is worth notice that the three persons who 
founded these three separate and widely 
divergent religions appear all to bave lived 
about the same time in or near the sixth 
century B.U. And the impartial veneration 
accorded to them by the Chineses is shown 
by their being worshipped together, as the 
Trinity of the Sages.” 


A more recent work, “Buddhist China,” by 
R. F. Johnston opens witha discussion of 
“The three religions of China” (7). 


The following passge at the beginning 
of the book confirms the account -given 
by Dr. Edkins:— - 


“Within the grounds of one of the most. 
famous Buddhist monasteries in Ohina— 
Shaolin in Honan—may be seen two stone 
tableis inscribed with pictorial statements 
of a doctrine that is familiar to all 
students of Chinese religion and philosophy 
—the triunity of the San Chiao, or three 
Doctrinal Systems of Buddhism, Confucianism 
and Taoism. On one of these tablets, the 


(7) Published by John Murray, London, 19 3, 
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date of which corresponds to the year 
„~ 1565 of our era, there is the incised 
outline of a venerable man holding an 
“open soroll on which a number of 
wavy lines like tongues of flame ceon- 
-verge and blend. The old man’s draperies 
are symmetrically arranged, and his 
sxoushing figure is skilfully made to assume 
the appearance of a circle, the centre of 
-which is occupied by the open soroll. 
The whole drawing is surrounded by a 
larger circle, which signifies ideal unity 
nd completeness, or represents the spherical 
monad of Chinese cosmological philosophy.. 
‘The other tablet, whioh is more than 
, Seven hundred years old, is of a less 
symbolical or mystical character. It shows 
' ua the figures of the representatives of 
the three systems standing side by side. 
Sakymuni Buddha occupies the place of 
‘honour in the centre. His head is surrounded 
“by an aureole, from which issues an up- 
ward-pointing stream of fire, and beneath 
his feet sacred lotus-flowers are bursting 
into bloom. On the left of the central 
figure stands Lao Chun, the legendary 
founder of Taoism, and on the right stands 
China’s ‘most holy sage’—Confucins. 


The words which are ordinarily used to 
sum up the theory of the triunity of the 
three ethico-religious systems of China are 
San chiaoiti —the three Calts insorporated 
in one organism or embodying one doctrine. 


The idea has found fanciful expression in. 


the comparison of the culture and civilization 

‘of China with a bronzo sacrifisial bowl, of 
which the three ‘religions’ are the three 
legs, all equally indispensable to the tripod’s 
stability. 


ə š 
; “Such teachings as these are abhorrent 
“to the strictly orthodox Oonfusian, who 
holds that the social and moral teachings 
‘of Confucius are all that humanity requires 
for its proper guidance; but they meet with 
ungrudging acceptance from vast numbers 
of Buddhists and Taoists, who, while 
giving precedence to their own cults, are 
always tolerant enough to recognise that 
Confucianism, if somewhat weak on the 
religious side, is strong and rieh on the 
ethical side. They find an echo, indeed, 
in the hearts of the great majority of the 
Chinese people, who show by their beliefs 
and practices that they can be Buddhists, 
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Taoists, and Confucians and all at the same 
time,” 


The only other quotation that we „wish 
to make is from Professor Giles’ “Con- 
fucianism and its rivals” (8) :— 


“In 1908, when their mandate was already 


exhausted, the Manchus foolishly elevated. ' 


Confusias to the rank of a god,an honour 


which the old sage himself would have - 


been the very first to repudiate. Still, 
during all their tenancy of the empire, 
Manchas kept Buddhism (an importation), 
and Taoism (an imitation) well in hand, 
end away from political aspiration3. 


“Confusianists will not readily avow any 
faith in either one or the other; at the 
same time, it is customary for all families 


to visit Buddhist or Taoist temples—often. 


both, and to employ the  priests—also of: 
both, to resite masses for their dead.” 


It is probably true that every Chinaman - 


who is nota Christianor a Muhammadan 
is a Confucian. He may be a Buddhist 
as well, but we cannot assume that‘he is 
without evidence of the fact. The important 
point, to establish which it has 


seemed- 


desirableto set out the above extracts, is that 4 
the two religions are by no means mutually : 


exclusive. On the contrary it appears to 
be exceptional for a Chinaman to be a 
Confucian and nothing else. 


In enquiring whether a particular China- 
man is a Buddhist or not, one of the test 
questions might well be whether he wor- 
ships Kuan-Yin also known as Kuan-Shih- 
Yin. As explained in the Sepesial Court 


universal reverence both in Ohina and in 
Japan (where the name becomes Kwan- 
non). In “Buddhist China” Mr. Johnston 


judgment Kuan-Yin is an object of almost, ` : 


Van 


describes Knan-Yin as one of the attendant 


bodhistas of the Buddha Amitabba, and 


this author says that “Kuan-Yin (Avaloki- . 


tesvara) probably receives a larger amount 
of willing reverence in China to-day than’ 
any other object of Chinese worship.” 4 
in the present case the evidence as -tọ 
the religion professed by Shwe Hla before be. 
came to Burma is 
of “the Chinese religion.” 


` 
(8) Hibbert Lectures. Second Series. Published by . 
Williams and Norgate, London, (1918} (Page °58', 
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said that he worshipped “Ti-gaung,” but I 
have been unable to trace this object of 
worship and there is nothing to show that 
ait is connected with Buddhism. No mention 
“is made of Kuan-Yin. Itis not established 
“that Shwe Hla was of the Buddhist religion 
before hecame here. Itis admitted, however, 


| 2: that he professed Buddhism after he-oame 


e 


to Burma and that he followed Buddhist 
“practices. The admissions of the defendant 
Ma Gyok herself and of ber witness Maung 
Twe confirm the evidence of the plaintifi’s 
. witnesses that Shwe Hla in Barmı pro- 
+ fessed Buddhism in addition to his “Chinese 
` religion”. Assuming that his “Chinese 
religion” was the official religion Confucian- 
< jam, it would not render him incapable in 
Barma any more than in China of fo'low- 
jog the Buddhist religion as well, Like 
the balk of his fellow countrymen he was 
probably a Buddhist before he same to 
Burma: but assuming that he was not, 
. the fast that he basame a Baddhbist after 
he came to Burma, would be sufficient under 
= section (3), Burma Laws Ast. It is not neces- 
sary for the application of that section that 
' Ithe person whose religion is under considera- 
tion should have been borna Buddhist, Mu- 
~ hammadan, or Hindu, as the case may be. It 
`a follows thatthe question of the plaintiff's adop- 
+ tion should be determined in accordance with 
the Chinese Customary Law. The Suc- 
session Act does not apply to U Shwe 
Hla’s estate. 

The deoree of the District Court is set 
aside, and the oase is remanded for | de- 
termination of the remaining issaes and for 
disposal accordingly. 

y j = The costs of this appeal will come out of the 
** “estate. -A certificate will be granted to the 
gppellant under the Court Hees Act for 
the refund of the Court-fee on the memo. 

- randum of appeal, 


Case remanded, 
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CALCUTTA HIGH COURT. 
_ Appear From Order No. 226 or 1917. |. 
June 4, 1918. ` 
Present:—Mr. Justice Fletcher and on 
Sir Syed Shamsul Huda, Kr. 
BANOMALI DUTTA anp orasrs—Jvpau ENT ; 
DEBTORS —ÅFPELLANTS : 
Versus 
LALIT MOHAN GHOSAL—Deocree- 
HOLDER-— RESPONDENT. 

Execution —Judgment-debtor declared insolvent — 
Order in execution that certain properties were fraudt- 
lently concealed by judg ment-debtor—Appeal, right of. 

A juégment-debtor who has been adjudicated an 
insolvent, cannot maintain an appeal against a 
decision in execution proceedings that certain pro- 
perties belonging to him were frandulently concealed 
by him from his creditors. The only person who 
can appeal against sucha decision is the Official 
Receiver. [p 152, col, 2.] 

Appeal against an order of the District 
Judge, Hoogly, dated the 15th May 1917, 
affirming that of the Sub-Judge, Howrah, 
dated the 10th June 1916, i 

Babu Amarendra Nath Bose, for the Appel. 
lants. 

Dr. Jadunath Kanjilal, for the Respond- 





? ent. 


JUDGMENT. 

FLETGHER, J.—This is an appeal by two 
of the judgment-debtors, who haye been 
adjudicated insolyents, against the desision 
of the learned District Judge of Hoogly, 
affirming .the decision of the Subordinate 
Judge at Howrah. .These judgment-debtors 
appeal with reference to certain property 
that the learned District Judge, agreeing 
with the Subordinate Judge, has found to 
have been fraudulently concealed from the 
creditors and the Official Receiver. That 
obviously they cannot do. If this property 
belonged to the insolventa, then they were 
bound to disclose it and, under the pro- 
visions of section 16 of the Provincial 
Tusolvensy Act, that property vasted in the 
Official Receiver. If it was not the pro- 
perty of the insolvents, of course, they had 
no right to appeal as regards thereto. In 
this case, if anybody has got a right of 
appeal, he ig the Official Receiver who is 
quite satisfied with the means by which 
this deoree-holder has managed to discover 
and recover this property from the frandu- 
leut insolvents. The procedure that has been 
adopted in this case is not an uncommon 
D country with reference 
to the Provincial Insolvency Act. No pro- 
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| per establishment has been ereated in the 
`.. subordinate Courts for the working of this 


Provincial Insolvency Act, and the practice 
grown up of discovering property 
fraudulently retained by the insolvent by 
means that appear in the present case, 
Of course we presume that the sale in this 
case was made with the concurrence of the 
Official Reseiver. If the Official Receiver did 
not sonour in the sale, his rights are not 
interfered with. The order provides for the 
sale proceeds to go to his hands. So, 
presumably, he knew and approved of the 
sourse of action adopted by the decree- 
holder, the respondent to the appeal. 

The appeal, therefore, fails and is dismissed 
with costs one gold mohur. 

Saamsut Hopa, J.—I agree. 


, Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Oivi APPEaL No. 989 of 1915, 
February 27, 1918. 

Present :—Sir Stanley Batchelor, Kr., 

Ag. Chief Justice, and Mr. Justice Kemp. 

Recetas a MAHADEV BELURE 

— PLeINTIFE— APPELLANT 
VETSUS 
AMRITA TUKARAM DAMBARE anp 
OTHERS— DEFEN DANTS— RESPONDENTS. 

Limitation Act (TX of 1908), Sch. I, Arts. 141, 144 
—Alienation by Hindu widoto—Suit to set aside 
alienation by heir of reversioner—Limitation applicable. 

A Hindu died leaving two widows K. and R and 

two daughters S. and T. In March 1897 K. sold the 
property in suitto thetdefendant. K. died in July 
1402 and R. died on the 17th January 1903. On the 
death of R., S and T. took severally an estate absolute, 
5. died in 1907, leaving the present plaintiff, her son. 
T. died in 191], On the 13th January 1915, the plaint- 
iff brought a suit to recover possession of the pro- 
perty: 
Held, (1) that the suit was governed by Article 
144, and not by Article 141 of the Limitation Aot, 
inasmuch as the plaintiff claimed as the heir of S, 
who was an absolute owner; [p. 154, col. 1.] 

(2) that the reversioners not being entitled to 
immediate possession during the lifetime of K and 
R., the defendant’s porsession did not become adverse 
as "against the plaintiff till the death of R. and that, 
therefore, the suit was within time. [p. 164, col. 1.] 
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Second appeal from the decision of the 
District Judge, Sholapur, in Appeal No. 208 
of 1916, confirming the decree passed 
by the Subordinate Judge at Barsi, in Civil 
Suit No. 25 of 1915. 

Mr. Coyajee (with him Mr. G. S. Mul- 
guokar), for the Appellant. 

Mr. Strangman, Advyocate-General (with 
him Mr. K. N. Koyajee), for Respondents 
Nos, 1 and 2. 

JUDGMENT. Š 

Barcasror, Ae. C. J.—This is a suit 
brought on behalf of an infant for posses- 
sion of immoveable property. The circum. 
stances attending the suit are these: — 

One Daji Giram, who died some time 
before 1897, left two widows, Kashi- 
bai, who died in 1902, and Rangubai, who 
died in 1903. Ho left also two daughters, - 
the elder, Shantabai, who died in 1907, Jeaving 
the present plaintiff, her son. who was born 
in 1905, and Triveni, who died in 1911, In 
March 1697, the senior widow Kashibai 
sold the property in’ suit to the Ist defend-- 
ant. In July 1902, Kashibai died. There- 
upon her surviving co-widow Rangubai ` 
took the property for a widow’s estate, and 
the reversion did not fall in until the death 
of Rangubai on the 17th January 1903, 
On the oceurrence of that event the rever- 
sioners were the two daughters, Shantabai 
and Triveni, and under the law in this 
Presidency they took severally an estate 
absolute. The lower Courts have dismissed 
the suit on the ground that it is barred 
by time. 

On behalf of the plaintiff appellant, Mr,- 
Coyajee’s first contention was that the 
Article of the Limitation Ast correctly 
applicable to the suit was l4t, and not 144, 
That argument, however, cannot, in my: 
opinion, be substantiated in the ciroumstatioes 3 
which I have set out. The plaintiff claims 
as the heir of Shantabai and the suit is 
not, in my opinion, one brought by a Hindu : 
entitled to tke possession of immoveable 
property on the death of a Hindu female, 
This Article, as the decided oases show, is 
restricted to suits by a plaintiff whose right 
and title to sue for possession occurs upon 
the death of a female holding the limited 
woman’s estate. The point was so decided 
in Azam Bhuyan v. Faizuddin Ahamed (1) 
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(1) 12 0. 594; 6 Ind Dec, (N. s.) 408, 
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by Mr. Justice Wilson’ and Mr. Justice 
Ghose and these learned Judges, in son- 
sidering the argument now under notice, 
observed that “Article 140 (of the Limita- 
tion Act) dealing with remaindermen, re- 
versioners, and others, deals with a class cf 
persons who claim under a title quite inde- 
. pendent of the particular limited estate upon 
which the remainder, reversion, or other 
estate is dependent, And we think the 
cage is the same under Artiale 141, Woe 
think it refers to persons who claim under 
an independent title on the death of a Hindu 

or Muhammadan female. It would be strain- 
ing the language and introducing a rule incon- 
i sistent with the principle of the Act, if we 

were to hold thatthis Article applies "to the 
case of a person suing on the very same 
gause of action which accrued toa Hindu 
female, and who acquires his right to sue 
as her heir.” To the same effect is the 
desision in Hashmat Begam v. Mazhar Husain 


sm (2). On this point, therefore, the argument 


. mediate possession.” 


fog the appellant must be disallowed. 

But, secondly, it is contended that even 
«“if' Article 144 applies, the defendant has 
not had that twelve years’ adverse posses-_ 
sion against the plaintiff which, under the 
Aitiole, would be required for the invalidi- 
ty of the plaintifs suit. Here, I think, 
the plaintiff is entitled to succeed. It may 

< be conceded that the defendant’s title was 
*"Xdverse to Rangubai until her death in 1903 
and, as contended by the learned Advccate- 
General; it would have been open to the 
presumptive reversioners even during the 
-lifetime cf tka widows to ene fcr a declara- 
tion thatthe alienation by the elder widow 
was. void. That, however, in my opinion, is 
Se enough. ‘he classical definition of the 
<4 törm “adverse possession” is that given by 
Mr Justice Markby in Bejoy Ohunder Baner- 
jee: v. Kally Prosonno Mookerjee (3), where 
the. learned Judge said: “By adverse pos- 
session I understand to be meant possession 
by a person holding the land,— on his own 
behalf, of some person other than the true 
owner, the . true owner having a right to im- 
These last words are 
of capital importance, because, as pointed 
out by Mr. Justice. Batty, in Tarubat v. 


. () 10 A. 348; A. W7 N. (1888) 38;.6 Ind. Deo. 
s.) 229. 
ET 327 at p. 329; 2 Shome L. R, 106; 2 Ind. 


Des. (x. 8.) 207. 


- INDIAN OASES. HEH 7 


& | P | 
[1918 


= 1 
ik 


Ve.katrao (4), they. expraasthə well-known 
role which is conveyed in the maxim contra 
non valentem agere nulla currit preescriptio, that 
is to say, prescription doss not run against 
a man during the tims when he is not en- 
titled to immediate possession. 

The learvnd Adyosate- General frankly ad- 
mita that he cannot urgo that during the 
lifetime of the widows any of thesa re- 
versioners would have been eatitled to im- 
mediate possession, That being so, the 
defandants’ possession, -howevar advarsa 
against Rangubai, cannot bə regarded as 
adverse against the plaintiff. The suit, there- 
fore, is in time. . 

The result is that the appeal is allowed, 
the decree of the lower Conrt is set aside 
and the suit must be remanded to the trial 
Court to be heard out aud desided ascording 
to law. 

The appellant must have his costs of this 
appeal, 

This judgment disposes 
Appeal No. 988 of 1916. 


Kemp, J. —l agree that Article 141 does 
not apply to the facts of this case, and 
assuming that the possession of the defend- 
ants was adverse to Kashibai, stil] T 
consider that no adverse possession runs 
against the plaintiff until the death of Ran- 
gubai on the 17th of January 1903. The 
suit is, therefore, within time. 

s Appeal allowed. 


(4) 27 B. 43 at p. 51; 4 Bom. L. R. 721, 
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PATNA HIGH COURT, 
APPEAL FROM ORIGINAL Onver No, 252 
or 1917. 
July 1, 1918. 
Present :—Mr. Justice Mullick and 
Mr Justice Thornhill. 
RITU KUER—Decrer-Hotpes—Apeecnarr 
Versus 
‘ALAKHDEO NARAIN SINGHA— 


JUDGMENT- DEBTOR — RESPONDENT 
Execution—Application Cismissed for default—Re- 
storation—Civil Procedure Code (Act V of 1908), s. 151, 
0. FX, r. 9, applicability of —Jurisdiction —Res judicata. - 
Order IK of the Civil Procedure Code does not 
apply to execution proceedings. [p. 155, col. !.] 
An application for execution dismissed for default 
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cannot be restored-either inder Order IX or under 
section 151 of the Code of Civil Procedure. [p. 155, 
ool. 2; p. 156, col. 2.) 

There ig nothing in the Civil Procedure Code 
which ousts the jurisdiction of an exeouting Court 
to go into the merits of the judgment- debtor's 
objection even though the execnting oreditor is 
absent. [p. 156, col. 2.] 

Where, rightly or wrongly, a Qourt with juris- 
diction has disposed of the judgment-debtor’s 
objections on the merits and has decided that the 
decree-holder is not competent by reason of a 
defect of parties to proceed with the execution, the 
< decision i is binding on the decree-holder till it is set 
aside, Tp. 157, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Gaya. 

Mr. Shorosht Oharan Mitra, for the Appel- 
lant. 


we, 
: 


Mr, Ganesh Dutt Singh, for the Re- 
: spondent. 
JUDGMENT. 
MoLucg, J—This appeal arises out of 


the execation of a decree for sosts passed 
so far back as 1904, The amount of costs 
allowed by the decree was a sum of 
Rs. 1,058, and the claim with interest and other 
expenses now aniounts to Rs, 1,950 12-0. 


The course of the litigation is instruc- 
tive. £ 
The original judgment-debtors were 


Alakhdeo Narain and his sister Anant, 
who is now dead, and the execution is 
proceeding against Alakhdeo alone. The 
decres-holder was a man named Bhagwat 
Prasad. He, on the 17th July 1908, filed 
an execution petition which was dismissed 
on the 22rd Febrnary 1909, because he 
had died subsequently to the filing of the 
execution petition and no substitution of 
his heirs had been made in the execution 
proceedings. Bhagwat Prasad left a widow 
and two daughters, one of whom, Musam- 
mat Ritn Kauer, claimed the decree in 
question on the ground that Bhagwat 
during his lifetime had made a gift of 
it to her and on the 2hth Febroary 
1911 she took out Letters of Administra- 
tion in respect of her father’s estate. 

On the 13th June 1911, Ritu Kner as 
administratrix filed the execution petition. 
That petition was dismissed on the 25th 
October 1911. The third exeoution petition 
was filed by her on the 6th January 
1913, and the judgment-debtor’ Alakhdeo 
preferred an objection under section 47 
Civil Procedure Code, sontending that the 
desree could not be exegnted by Rita 
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.ment-debtor’s 


, interpreted as 


a 


Kuer ii “the absence of the widow and 
the other daughter of Bhagwat. . 

-On the 28th June 1913, after several 
adjonurnments, the execution ease came up 
before the Subordinate Judge, who made 
the following order : — 

“It is clear from the testimony of, the 
judgment-debtor’s witness, Mahadeo Singha, 
that tha mother of the apblioanié for execu- 
tion is alive. Their plea is that as the 
Gesree stands in the name of her deceased 
father Bhagwat Pande she has no right 
to execution, The execution petition is 
dismissed with costs. | Pleader’s fee Rs, 8 
ex parte, Deoree-holder’s Pleader is absent.” 

The creditor Rita Kuer doss not appear 
to have taken any steps to set aside this 
order; she simply ignored it and filed 
another execution petition on the 3rd March _ 
1914, before the Subordinate Judge, That. 
execution petition was dismissed because 
she failed to prove servics of notice upon 
the judgment-debtor. The next and last 
exesution cease was filed on the l6th 
November 1916, and in it the Subordi- 
nate Judge has given effect to the judg- 
contention that so long as 
the order of the 28th June 1913 stands, 
it is a bar to all future execution pro- 
esedings in respect of this debt. 

The present appeal is preferred by the 
creditor against the order of the Sub- 
ordinate Judge dismissing the . execution 
petition. = 

Now the first ground urged by «the 
learned Vakil for the appellant is, that 
Order 1X, Civil Procedure Code, applies 
to execution proceedings and that under 
rule 8 of that Order, even though. the 
judgment debtor appeared the Court should. 
have simply recorded an order of dismissal... 
for default and was not in any way‘com- 
petent to go into the merits of the objec- 
tions raised by the jndgment-debtor. it - 
is urged that in going into the merits 
of the objections the Uourt acted without 
jurisdiction, and, therefore, the order made 
on the 28th June 1913 is a nullity, 

Now I am quite satisfied that Order IK 
of the Civil Prosedure Uode does not apply 
to execution proceedings. Sestion 141, 
Civil Procedure Code, has been distinctly 
meaning that it is not 
necessary for Courts to apply the provisions 
of Order 1X to proceedings in execution and, 
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. We have this clear authority of Sir . Law- 
rénee Jenkins in Hari Charan Ghosh v. 
Manmatha Nath Sen (1) supporting this 
view. 


There has “been; it is true, some attempt 
on the part of other Courts to distinguish 
this',:case and to apply Order JA, Civil 
Procedure Code, to cases which seemed to 
those Courts to be proceedings of an 
original nature, but in my opinion it is 
impossible in view of the ruling of their 
Lordships of the Privy Council in Thakur 
Prasad v. Fakir Ullah (2) as interpreted by 
Sir Lawrence Jenkins in the oase cited above, 
to make any distinstion between proceedings 
in execution which are of an original 


kJ 


nature and those which are not. This is 
also the view taken by their Lordships 
iot. the Caleutta High Court in Bharat 


“‘Ohandra Nath v. Yasin Sarkar (8). 


The learned Vakil for the ‘appellant has 
drawn our “attention to the case of Satya 
Narayan Lal v. Gobind Sahuy (4) but that 
‘ease does not touch the present case. In that 
case a claim was made by a person who 
was not a party to the proceedings, and 
it was held by their Lordships of this Court 
that the proceeding was of an original 
nature and that Order IX, Civil Procedure 
Code, would apply for restoring the case 
after it had been dismissed for defanlt. 
It is not necessary for the purposes of 
the „oase now before us to wonsider how 
far that deoision is consistent with the 
view previously taken by their Tbordships 
of the Privy Counsilin Thakar Prasad y. 
Fakir Ullah (2). It is sufficient to say 
that the proceeding before the execution 
Oourt was not a proceeding similar to 
“that in Satya Narayan Lals case (4). 

In‘ty opinion a decree-holder, whose case 

is dismissed for default, has his remedy by 

way of fresh applications within the period 
of limitation or by resort to the provisions 
of Order XLVII for review. There is no 
reason why additional facilities should be 
given to him by applying the provisions 
of Order IX. 


(1) 19/ind. Cas. 683; 41 C. 1; 180. W. NÉ 343. 

(2) 17 A. 106;5 M. L. J. 4:22 I. A. 44; 6 Sar. P. 
C. T. 526; 8 Ind. Deo. (x. s ) 393 (P, C.). 

(3) 41 Ind. Cas, 586; 21 C. W. N. 769. 

(4) 43 Ind. Cas. 951;3 P. L. J. 250; 4 PL. W. 
102. 
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Then it has -béen sontended that 
although Order IX, Civil Procedure Code, 
may not apply the inherent powers of the 
Court should be invoked for the purpose 
of restoring the case, and reliance has been 
placed upon Bharat Ohandra Nath's case 
(3) in support of the view that it ig open 
to this Court to’ direst the Subordinate 
Judge to consider whether or not he should 
use his powers under sention 151, Civil 
Procedure Code. Speaking for myself I 
should be entirely aversa to any Court’s 


using its inherant powers for the purposes. 


of rastoring execution 
Greditors as wall a3 


cases. Execution 
tha judgment-debtors 
existing 
law for restoring cdéses dismissed for default, 
and there is no reason why the extra- 
ordinary and vague jurisdistion given by 
section ll should be resorted tə for sup- 
plementing those fasilities. I hold, therefore, 
that Order IX, Civil Prosedure Code, was 
not applicable. Tt was, therefore, not illegal 
for the Subordinate Judge to go into the 
merits of the judzment debtor’s objection. 
Moreover, if the Court has acted illegally 
by contravening Order IX, that would have 
been at best an error of law made by a 
Court with jurisdiction. The Court had 
the right to apply the law as it understood 
it and if in doing so it made a mistake, 
it cannot.be said that the Court acted 
without jurisdiction. 

In order to support his argument as to 
the want of jurisdiction on the part of 
the Suberdinate Jadge, the learned Vakil 
has also brought to our notice rule 57 
of Order XXT, which says that if after 
attachment the decree-holder fails to appear 
the attachment is void. That is an addi- 
tional penalty but it has no” bearing on 
the question of jurisdistion. In my opinion 
there is nothing in the. Civil Procedure 
Code which ousts the jurisdiction of the 
executing Court to go into the merits .of 
the judgment-debtor’s objections even though 
the executing creditor is absent. I cannot, 
therefore, accept the sontention that even 
though the judgment-debtor is anxious to 
have the case desided on the merits, 
the Court cannot proceed in the absende 
of the executing creditor. It cannot be 
the intention of the law that judgment- 
debtors shotld be placed in this uneatisfag- 
tory and insecure position, 
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Finally it is contended that thera is no 
principle of law under which the order 
of the 28th June would bea bar to future 
exeontions, 

Now, the learned Subordinate Judge has 
based his order on the principle of Mungul 
Pershad Dichit v. Grija Kant Lahirt (5). 
In that case the jadgment-debtor was 
absent and in his absence the Court desid- 
ed that a-decres which was manifestly 
barred by law was not so barred, and 
proceeded to execute ‘the decree under-that 
erroneous yiew of the law. Their Lord- 
ships held that it was not open to the 
judgment-debtor in a subsequent execution 
to challenge the decree-holder’s right to 
execute the decree by showing that the 
previous proceedings were incompetent. 


Here, rightly or wrongly, a Court with juris- 
diction has disposed of the judgment-debtor’s 
“sontention on the merits, and has desided that 
the decree-holder was not competent, by reason 
ofa defect of parties, to proceed with the 
execution. The principle of Mungul Pershad 
Dichit’s case (5) clearly applies and it is not 
open to the Gecree-holder to come in and 
say that the previous order was wrong. 
The learned Vakil contends that in Mun- 
gul-Pershad Dichit’s case (5) the judgment- 
debtor, though he didnot appear before the 
order was passed, did do so subsequently 
and accepted the order of attachment. 
That may be so, but the principle upon 
whioh their Lordships desided Mungul Pershad 
Dichit's case (5) was not founded upon 
any subsequent ratification by the parties. 

The learned Vakil next relies on the 
case of Bholanath Dass v. Prafulla Nath 
Kundu Okowdhry (6). In that case Mungul 
Pershad Dichit’s case (5) was distinguished 
by their Lordships of the Calcutta High 
Court on the ground that there was in fact 
no adjudication upon the merits, and the 


execution case was dismissed merely 
by reason of the absence of the 
decree-holder. Their Lordships . held 


that as there had beeu no adjudication upon 
the merits, the principle of res judicata 
did not apply. Therefore, that sase is no 
authority for the contention that the prin- 


(5) 8 0. 51; 110. L. R.113; 81. A. 123; 4 Sar. P, C. 
. J. 249; 4 Ind. Deo. (x. s.) 32 1P. CO), 
= (6) 28 0. 122; 6 O. W. N. 80. 
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ciple of Mungul Pershad Dichit's case (5) doba. 
not apply in every case where a judgmoant- 
creditor is absent. It was open to the 
deoree-holder to appear on the day fixed 
for the hearing of the judgment-debtor's. 
objections. The Court might certainly, have 
dismissed the case without going ‘Into the 
merits, but it chose to gointo the merits 
and its desision is, therefore, binding till 
it is set aside. The appeal is dismissed with 
costs. 


THORNGILL, J.—I agree. 
Appeal dismissed. 


CA&LCUITA HIGH COURT, 
APPEAL FROM APPELLATE Decges No. 149 
or 1917. 

June 12, 1918, 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
SAIAD SHA MAIDAUL—P tarntirr— 
APPELLANT 
VETEUS 
SRIDHAR DULEY—Derenpanré 
RESPONDENT. 

Landlord and tenant—Occupancy tenant executing 
fresh lease—Landlord, right of, to eject tenant. 

Where a raiyat acquires aright of occupancy in 
his holding 
and cultivation and subsequently executes a frosh 
lease, he cannot be ejected by tho landlord_on.tho 
expiry of the term of the lease. [p. 158, col, 2 dese 


Appeal against the deores of the. Sub- 
Judge, Hooghly, dated the &th of June 
1916, affirming that of the Munsitf, 
Serampnur, dated the 30th April 1915. 


FACTS appear from the judgment. 


Babu Shib Ohandra Palit (with him Babu 
Jatindra Mohan Ghose), for the Appellant.— 
This appeal is on behalf of the plaintiff and it 
arises out ofa suit for ejecting the defend- 
ant from a piece of agricultural land and 
a tank held by him under a kabuliyat 
for a term. The Courts below have given 
a decrees for ejecting the defendant from 
the tank but not from the land, on “the 


by virtuo of twelve years’ possession , 
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ground that he has been in possession of 
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the land from before the execution of the 
kabuliyat and, therefore, has acquired a 
right . of ogoupancy in it which entitles him 
to rémain in occupation of the land.. I 
subniit,. that the Courts below have erred 
insholding- that the defendant has acquired 
` a right of ocoupancy in the land, because 
as soon as the defendant began to hold the 
land by executing akabuliyata new tenancy 
came into existence. The Courts below have 
relied on a case reported in 3 O. L. J.B notes 
portion, but that case is distinguishable 
from the fasts of tbe present case. Fur- 
ther, the Courts below have erred in law 
in making a division of the holding by 
` giving a decree for ejeotment as regards 
„ther, tank and disallowing ejectment as 
“regards the land. The defendant must 
show that be has acquired a right of occu- 
pancy after the new tenancy came into exist- 
ence and as he has failed to show that, 
he is liable to ejectment. 


Babu Nani Lal De, for the Respoudent.— 
The evidence on the record shows that the 


defendant has been holding the land sepa- ` 
rately from the tank for more than twelve - 


years prior to the execution of the kabulizat, 
and so he having acquired a right of occu- 
pancy in the land the Courts below have 
rightly held that the defendant is not liable 
to ejectment from the land. 

Babu Shib Ohandza Palit replied. 


JUDGMENT.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Hooghly, dated the 


4, 8th Juno 1916, affirming the decision of 


6,;Munsif of Serampur. The plaintiff 
Sight the suit to recover possession of 
a piade “of agricultural land and a tank, on 
the ground that the term under which the 
‘defendant held the property had expired. 
Both the Courts below bave decreed the suit 
so far as regards the tank. The question 
arises only with reference to the agricultural 
land ; and that turns on a consideration as 
to- whether the defendant has a right of 
occupancy in the land. Both the Courts 
below- have found that the defendant has 
a right of occupancy, The only question 
we have.got to` consider is, whether the 
findings are sufficient to dispose of the 
case. It is quite clear when one reads the 
juiigment of the Munsif and the judgment 
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[rors 
of fhe Subordinate Judge that the period 
of years for which the defendant and his 
father have been in possession and oulti- 
vating the land extends back far beyond 
the_date when the lease was exeunted, that 
is, 1314. The rent receipts which were 
accepted by the first Court as genuine—and 
that finding has not been displaced or 
doubted by the lower Appellate Court— som- 
mensed from the year 1300. On that evi- 
dence, the Court obviously meant to find 
that the defendant and his father had 
been in possession and cultivating this land 
for mere than twelve years prior to the 
execution of the lease. That being so, the 
provisions of the Bengal Tenancy Ast pro- 
hibit the plaintiff from contracting with 
his tenant that the tenant should give up 
the benefit of the right of oosupancy, which 
the Statute expressly reserves to the tenant, 
and prevents the landlord from getting 
apy relief on such a contrast. The present 
appeal fails and is dismissed with costs. 
Appeal dismissed, - 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
Srcoyp Cryin Arrear No, 736 or 1915. 
- March 19, 1917. 
Present:—Mr. Battan, A. J.C. 
LAKHPAT SAHAI— PLAINTIFF 
——APPELLANT 
VETSUS ` 


TIKARAM—Dsvenpant—Responpent. 

Transfer of Property Act (LV “of 1882), ss. 3, 6 (e), 
8—Transfer of share along with profits already accrued 
due, validity of-—Suit to recover profits, maintainability 
of. 

Under section 8 of the Transfer of Property Act 
only profits accrning after the transfer pass with: 
the land. Profits already accrued due are not a 
beneficial interest in the land, since the land cannot 
be transferred with retrospective effect, [p. 159, 
col 1.] HA 

A suit, by an assignee of a village share along 
with the profits accrued due prior to the sale, to 
recover such profits isnot maintainable, inasmuch 
asitis a suit for the enforcement of a mere right 
to sue within the meaning of clause (e) of section - 


. 6 of the Transfer of Property Act. [p. 169, col: 1.], 


Appeal against the deoree, dated 18th Sep. -. 
tember 1915, passed by the District Judge’ “<>, 
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Chhind wara, in Civil Appeal No. 144 of 1915. 
Mr.. R. B.’ Gadgzl, for the Appellant. 
Mr. M. K. Padhye, for the Respondent, ` 
JUDGMENT.—In this case the plaintiff 

sues for profits as assignee of e oo-sharer. 

The assignor sold to the plaintiff (1) his 

village share; (2) the right to. profits 

prior to the sale, The suit is brought under 
~ (2). The question is, whether the right to 
village profits prior to the transfer isa mere 

right to sue within the meaning of clause (e) 

of section 6 of the Transfer of Property Act, 

or whether it is an actionable claim with- 
~in the meaning of Chapter VIII of the Ast, 

‘and of the definition in section 3. 

only sait that can be brought on the 

assignment, and the suit that has in fact 
been‘ brought, is one of the nature described 

is Mohammad Furrukh v. Kadir Ali Khan (1). 

The cases cited by the learned District 

Judge are not helpful as they were suits 

for damages, The present isa suit for ac- 

counts from an agent, Such a suit, for 
an «anascertained amount, cannot, I think, 
be called a suit for a debt. The observations 
of Blackstone quoted in paragraph 95 of 
Gour’s Work on the Law of Transfer, 4th 
Edition, seem tome to be in point. There 


are duties and responsibilities of the 
co-sharer as well as of the lambardar. The 
mutual rights of the parties can be 


sattled only between themselves. It is 

argued, with referense to paragraph 227 
of ‘the work sited, that what has been 
transferred is not a mere right to sue, 
since the share itself has been transferred. 
Bat under’ section 8 of the Transfer of 
Property Ast only profits accruing after the 
transfer pass with the land. Previous pro- 
fits are not a beneficial interest in the 
land within the meaning of the definition 
in section 8, since the land was not and 
gould not be transferred with retro: pestive 
effeat, 

* I am of vpinion, therefore, in the absence 
of any eases directly to the ‘point, that 
the suit has been brought on_an assign- 
ment of a mere right to sue, The appel- 
Jant must pay his own costs and those of 
respondent No, 1, 

ea Appeal dismissed. 
.(1) 19 0. P.L., R. 98. 
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CALCUTTA HIGH COURT. 
AppgaL From APPELLATE Deorsa No. 2848 
or 1916, 

June 6, 1918. 
Present:—Jastice Sir Charles Chitty, KT., ahi 
Mr. Justice Walmsley. 


~ er 


BRINDABAN CHANDRA DE anp, kng 


“— PLAINTIFES — APPELLANTS 
versus 


KRISHNA MOHAN DE aup orarrs — 
DEFENDANTS — RESPONDENTS. 


Registration Act (XVI of 1908), ss. 17, 49—Map and 


‘chitta showing allotments on partition, whether require 


registration—Appeal, second — Appellate Court, shutting 
out admissible evidence, effect of —Remand, 

A map and a chitta put into prove that the land 
indispute was allotted ona partition to a certain 
person, cannot be said to be instruments falling withii , 
the purview of section 17 of the Registration Act and: 
thus requiring registration. [p. 160, cols. 1 & 2.] a 

Where certain documents having some bearing, on ` 
the case were improperly excluded from considera- 
tion by the Appellate Court on the ground that they 
were inadmissible in evidence: 

Held, that as it was impossible to say what 
effect the consideration of those documents, as evi- 
dence, might have had upon the judgment of the 
Appellate Court it cauld not be said that the Appellate 
Court had properly considered all the ovidence in - 
the case and that, therefore, the decrees of the 
Appellate Court must be set aside and the case 
remanded for a re-hearing of the appeal on con- 
sideration of the whole of the evidence including 
those documents. [p. 160, col. 2.] 


wi ny 


Appeal against the decree of the Sab- 
ordinate Judge, ist Court, Mymensingh, 
dated the lst of September 4916, reversing 
that of the Offisiating Munsif, 3rd Court at 
Tangail, dated the 26th of February 1915, 


FACTS appear from the judgment. 


Babu Jogesh Ohunder Roy (with him Babu 
Madhab Govind Rõy), for the Appellants, =— 
The learned Subordinate 


Ea 


tered, are not admissible in evidence and 
consequently he has held that section 91 of 
the Evidence Act excludes other evidensa in 
support of the partition. The view taken by 
the lower Appellate Courtiswrong. The case 
cited by the lower Appellate Court | Upendra 
Nath Banerjec v. Umesh Chandra Baner.ee (1) ] 
is distinguishablo. Tiere the document in ques- 
tion was a deed of partition bub in the present 
case the map and the chitia, produced by the 
plaintiffs, cannot be called deeds of partition, 


(1) 6 Ind. Cas, 346; 12 O. L. J. 25; 15 C. W, N, 375, 





Judge has hele 
that the map and the chatia, being anregis- ~ 





D, 


. “two documents 


16) 


They do not purport to operate, create or 
declare any right, title, or interest in 
immoveable property, So they do not come 
under section 17 of the Registration Act. 
H is difficult to say what would have been 
` thg, decision in the present case, had these 
fwo- documents not been excluded, 


Dr. Sarat Ohunder Bysack (with him Babu 
Annoda Oharan Karkoon), for the Respond- 
ents.x—Even conceding for the sake of argu- 
ment that the map and the chitta were 
wrongly held to be inadmissible in evidence, 
there are findings of facts ip the judgment 
which conclude this appeal. 


[Caurry, J.—Can you assure us that these 
have no bearing on the 


{koae P Is there any plot in the map which 
[Skis recorded in the name of the plaintiffs PJ 


ge ‘learned Subordinate Judge 


ee 


There is one plot in the name of the 
plaintiffs. 


[Currry, J.—Then how can you say that 
the learned Subordinate Judge has con- 
sidered the whole evidence P} 


Babu Jogesh Chunder Roy was not called 
upon to reply, 


JUDGMENT.—In this case the plaintiffs 
sued for a declaration of title and for khas 
possession of certain land, of which they 
alleged they had taken settlement from the 
maliks, known’ as the Chhoto Taraf of the 
8-annas share of Kismat Bennouri. In the 
Court of first instance the plaintiffs obtained 
a decree, In appeal that judgment was 
reversed and the plaintiffs’ suit was dis- 
missed, At the outset of his judgment the 
considered the 
“tid missibility in evidence of two exhibits 
tendered on behalf of the plaiutiffs,a map 

(Exhibit 1) and a chdlta (Exhibit 2). They 
were put in to prove that the land in 
dispute was allotted on a partition in 1318 
to the Zemindgrs of the Chhoto Taraf of 
Delduar. The learned Subordinate Judge 
held that these documents wére inadmia- 
sible in evidence under the provisions of 
section 49 of the Registration Act. This 
decision of the learned Subordinate Judge 
is, in our opinion, clearly erroneous. These 
documents could not be said to be instru- 
ments falling within the purview of 
section 17 of the Registration Act and 
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thus requiring registration, for one was a 
map and the other achitia or memorandum 
of the allotments made to the proprietors. 
Both documents, as we understand, were 
signed or alleged to besigned by the Amins 
who made the survey at that time. The 
documents were denied by. one of the Aming 
who was called in the first Court, but the 
first Court held that they were signed by 
these Amins and were genuine documents. 
Thet question was not gore into in the 
lower Appellate Court. Having regard to 
he decision of the learned Subordinate 
udge as to their admissibility,- ib is im- 
possible for us to say what effect the con- 
sideration of these Soouments as zidane 
might have had upon the jud ént of the 
Iearnéd Subordinate Judge. Ahe respond- 
enta had been able to ag*ttre us that they 
had no bearing on the fase and could not 
have affected that jugZment in any way 
then only could ye have ignored the fact 
that they wero stat out in appeal. That 
is tot the ofée. It appears that in the 
map there if/ a plot which is recorded in 
the name o the plaintiffs and . the same 
occurs in tne chiita. As to the value of 
these documents as evidence, we can of 
course say nothing. But, if they were im. 
properly excluded, it can hardly be said 
that the learned Subordinate Judge has 
properly considered all the evidence in the 
case. We, therefore, set aside the decree 
of the lower Appellate Court and remand 
the case to that Court for a re-hearing of 
the appeal and for a fresh judgment on 
consideration of the whole of the evidense 
including these two documents, Coasts of 
this appeal will abide the result, 








Oase remanded. 
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PRAG v. MOHAN LAL, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civin Arrear. No. 19 ox 1915, . 
September 11, 1917. 
-Present:—~Mr. Stuart, A.J. O. 
and Pandit Kanhaiya Lal, A. J. ©. 
PRAG-—DReFaNDANT— A PPELLANT 
` METSUS 
Babu MOHAN LAL—Ptatatire AND 
GAYA SINGH AND ANOTHER 


—Derenpants—Resronpenrs, * 

Construction of document—‘Year, meaning of — 
Mortgage, usufructuary—Redemption before fived date, 
‘whether can be allowed ~Accownts, stipulation, nos to 
claim—Mortgagee failing to pay off prior encumbrance 
Accounts, whether can be claimed —Mortgagor paying 
off incumbrance —8uwit for re- ae Ee ae T 
commencement of —Limitation Act (IX of 1908), Sch. T, 
Arts, 62, 116. 

Itis not desirable to ‘impute repugnancy to the 
terms of a document where a consistent intention 
can be found from the study of the document as a 
whole. [p. 162, col. 2.] 


A year usually means a period of 12 months, 
but the context of a document may show that a 
parti¢ular year, ending with a specified month or 
season, was intended. |p. 162, col. 2.] s 

A mortgagee has no right to remain in possession 
of the mortgaged property after the mortgage 
money, is satistied from the usufruct, even though 
the parties may have „miscalculated that the liqui- 
dation of the mortgage money from the usufruct 
shall take a longer period and may have said so 
in the deed. [p. 162, col, 2.] 


Where in consequence of an usufructuary mort- 
gagee’s failure to pay the money left with him for 
payment to a prior encumbraucer, the mortgagor 
has to satisfy the prior encumbrance, the mortgagor 
is ontitled to claim at the time of redemption 
accounts of the realizations made by the mortgagee 
in spite of a stipulation tu the contrary contained 
in the mortgage-doed.” Such wecounts should not 
be adjusted on the footing of the consideration 
actually advaucad by the mortgagee, but the mort- 
gagor is entitled to a set-off for the amount paid 
by him in satisfaction of the prior encumbrance [p.. 
162, col, 2; p. 64, col L.) 

Where a mortgagee who is bound to pay off a 
prior incum brance fails todo so and the morigazor 
is compelled to pay it off and then sues the mort- 
gagee for re- imbursement the suit is governed by 
Article 5“ and not by Article : 6 of the  imitstion 
Act and limitation would begin to run from the date 
on which the plaintiff paid off the prior incumbranee. 


[p. 168, col. z.] 
Appeal from the decree’ of the Sab- 
-ordinato Judge, Hardoi, dated 7th January 


1916. - 


Me. J. Jackem and Baba kan Ohandra, 
for the Appellant. . 

Baba Basudso Lil, the ` 
Gokaran Nath Misra, the 
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Hon'ble Pandit 
Hoo’ble Mirza 
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‘Sami Ullah Beg and Pandit Harkaran Nath 
Misra, for Respondent No. L. 


JUDGMENT.—The appeal arises out of 
a suit brought by the plaintiff-respondent 
for the redemption of a mortgage, effected 
Singh and his wife Musammat 
Sundar, acting as the guardian of her sons’ 
Kaptan Singh, Dirgaj Singh and Sheo- 
baran Singh, in favour of Prag on the 
Sth September 1905 and a deed of fur- 
ther charge executed by Gaya Singh and 
Musammat Sundar, acting as the guardian 
of Dirgaj Singh, in favour of the same 
person on the 7th December 1907, Kaptan 
Singh and Sheobaran Singh died daring 
their minority without leaving any issue. 


The mortgage was effested in lieu of 
Rs. 4,060, out of which Rs, 300 were left 
with the mortgagee for payment to Baija 
about his prior mortgage, dated the 18th 
August’ 1903. The deed of further charge 
was executed in lieu of Rs. 2,404, ont of 
which Rs. 225 were left with the mort- 
gagee for payment to Jutta Sah about his 
mortgage of the 14th-June 1907. By 
virtue of the mortgage, the mortgagee 
was given possession over the mortgaged 
property. The mortgage money carried in- 
terest at Re. 1 per sent. per mensem, 
and the covenant between the parties was 
that the mortgagee shall take the entire 
profits of the mortgaged property and 
after paying the Government revenue and 
village expenses chargeable on the same 
dednct the amount of annual interest 
due to him and credit the balance year 
after year in reduction of the principle 
money secured by the mortgage. In re- 
gard to the time fixed for redemption, 
the terms were not so clear. At one 
place if was stated that the mortgage 
shall be redeemable after ten years (bad 
muddat das sal); and at another place 
it was said that- within the fixed period 
of ten years, the entire sum, comprising 
the principal and interest due to the 
mortgagee, woald be fully paid up ont 
of the annual net profits of the mortgaged 
property, and that the property mortgaged 
wonld be redeemed in the month of Jeth 
in the fallow season withont the payment 
of any mortgage money or interest there- 
of. There was also an agreement that at 
the time of redemption the parties to the 
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mortgage shall bave no claim against 
each other for interest or for surplus 
profits, The money secured by the deed 
of further charge was re-payable with in- 
terest at Rs, 1-8-0 per cent. per mensem 
after six months (bad muddat chhe mah), 
and if not so paid, at the time of the 
redemption of the mortgage, previonsly 
mentioned, 

The property mortgaged in both these deeds 
has since been purchased by Mohan Lal. 
On the 4th June 1914 he deposited 
Rs. 3,247-2-0 on account of the said deeds 
of mortgage and further charge; but tke 
mortgagee refused to accept the same. 
The present suit was, thereupov, filed by 
him for redemption, resulting in a deeree 
in his favour subject to the payment of 
Rs. 1,873-5-10 to the mortgagee. In the 
memorandum of appeal, filed by the mort- 
gages several pleas were taken, but the 
learned Counsel who appears for him, has 
confined his arguments to only two mat- 
ters. In the first place he contended that 

_ the possessory mortgage was not redéem- 
able before the expiry of 10 years, and 
that the suit, filed by the plaintiff, was 
consequently premature. In the second 
place, he argued that the sum of 
Rs. 1,291 paid by the plaintiff to the heirs of 
Baiju in satisfaction of their prior mort- 
gage on the 18th June 1913 was impro- 
perly debited. against him in the accounts, 
inasmuch as the claim of the mortgagors 
for damages, caused by the failure of the 
mortgagee to pay the money left with 
him for payment to Baiju, was barred 
by Article 116 of the Indian Limitation 
Asta, 

The mortgage deed is very inartistically 
worded, and there is a certain amount of 
apparent inconsistency between the earlier 

- and later clauses, If the .mortgage was 
not redeemable till after the expiry of ten 
years from the date of the mortgage, the 
suit would be premature by about three 
months, If, on the other hand, effect 
be given to the covenant in the mort- 
gage-deed that redemption should take 
place in the month of Jeth in the fallow 
season, the computation of full ten years 


from the date of the mortgage would 
give possession to the mortgagee for a 
period of nearly ten years and eight 
months or 11 agricultural years of two 
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barvests each, It is not desirable, how- 
ever, to impute repugnancy, where a son- 
sistent intention can be found from the 
study of the document as a whole. An 
agricultural year ordinarily ends with the 
of June, after which the land is 
brought under fresh cultivation. On the 
date on which the possessory mortgage in 
suit was executed, the collestion of rents 
forthe Kbarif harvest had not commenced, 
so that the mortgagee must have in the 
ordinary course realized tbe entire rent 
for the agricultural year 1905-1906. Bs 
the end of Jeth 1915, ten full agricultural 
years were completed, and from the fact 
that redemption was to take place in that 
month in .the fallow season after the 
expiry of ten years, if is reasonable to 
presume that agricultural years were in- 
tended. A year usually means a period of 
12 months, but the context may show 
that a particular year, ending with a 
specified “fironth or season, was intended. 
It sould hardly have been the intention 
of the parties that the mortgagee should 
remain in possession of the mortgaged 
property and collect rents for the same 
for full 11 agricultural years or 22 har- 
vest seasons, and the tender, which was 
made in Jeth 1915, and the suit, whioh 
followed it, cannot, therefore, be regarded 
as premature. 

A mortgagee has, moreover, no PET to 
remain in possession of tbe mortgaged pro- 
perty after the mortgage money is satisfied 
from the usnfruct, even though the parties 
may have miscalculated that the liquidation 
of the mortgage money from the nasufruot 
shall take a longer period and may have 
said so in the deed. “Any stipulationin a 
mortgage,” says Ashburner, “‘is invalid, if 
it prevents the mortgagor from redeeming, 
or allows the mortgagee to retain for his _ 
own benefit any part of or any interest in 
the mortgazed property after the mortgage 
has been discharged” (Ashburner on Mort- 
gages, Indian Edition, page 341). The impor. 
tant thing in such cases is to ascertain whe- 
ther it was the intention of the parties, as 
expressed in the deed, to postpone redemption 
till the mortgagee had enjoyed the usufrnot 
for the full period mentioned. As pointed 
ont in Gopal Singh v, Karan Singh (1), such 


(1) 25 Ind, Cas. 802; 17 O. O, 218, 
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term may not form an essence of the son- 


tract, where the mortgagee is only to take ` 


interest at a specified rate from the profits 
of ths mortgaged property and’ to credit 
the ‘rest towards the principal money. In 
Bakhiawar Begam v, Husaini hhanam (2) 
where a mortgage-deed provided for redemp- 
tion in nine years and the mortgage debt 
was satisfied earlier, it was held by their 
Lordships of the Privy Council that limit- 
ation for a suit for the redemption of such 
a mortgage should be computed from the 
date of its satisfaction and not from the 
date when the period of nine years, fixed 
for redemption,“ had expired. Section 62 of 
the Transfer of Property Act lays down 
that in the case of a usufructuary mort- 
gage the mortgagor has a right to recover 
possession of the mortgaged property, where 
the mortgagee is authorised to pay himself 
the mortgage money from the rents and profits 
of the property, when such money is paid. 
It makes no reservation in favour of any 
contract to the contrary and, as the mortgage 
money was paid up from the uaufruct long 
before the suit, the mortgagee has no right to 
withhold possession of the mortgaged property 
or to resist a suit brought for redemption 
„of the same. : 

It is contended on behalf of the mort- 
. gages that the plaintiff was not entitled under 
the terms of the mortgage to claim accounts 
of the realizations made by the mortgagee. 
But the conduct of the mortgagee in this 
case in not paying the mortgage money left 
for payment to Baiju, the prior encum- 
brancer, renders accounting essential. He did 
not pay the entire consideration money 
secured by the mortgage, and failed to carry 
out his part of the contract in so far as it 
related tothe payment of the prior encum- 
brance due to Baiju. Baiju, acsordingly, 
sued for the recovery of his money, making 
the mortgagee a party to his suit, and got 
‘a decree for sale, which was satisfied by the 
present plaintiff for the protection of the 
rights which he had purchased from the 
mortgagors. Whatever the terms of the 
original contract may have been, the mort- 
gagee had no right in the circumstances to 
appropriate the entire profits of the mort- 

(2) 23 Ind. Cas 355; 36 A. 195;26 M. L. J. 474 
(1914) M. W. N. 411,18 O. W. N. 686; 16 Bom. L. B. 
844; 12 A. L. J. 478; 190. L. J. 477; 1L. W. 813; 4h 
T. A. 84; 15 M, L, T. 889 (P.O). 
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gaged property for a period of ten years, in 
whichever manner that period may be csal- 
culated, when he failed to pay a portion of 
the consideration secured by the mortgage. 
He who seeks equity must do equity, and 
a person cannot expect another to abide by 
a contract which he has himself broken. 
In either view of the case, the plaintiff 
was justified in claiming accounts and seeking 
redemption as soon as the mortgage money 
advanced by the mortgagee, with the interest 
due thereon, was satisfied. 

The next point for consideration is whether 
the accounts ought to be adjusted on the 
footing of the consideration actually advanced 
by the mortgagee, or whether the plaintiff 
is entitled to a set-off for the amount paid 
by him to the heirs of Baiju in satisfation 
of their prior mortgage, which the mortgagee 
had undertaken to pay out of the sonsider- 
ation money left with him for the purpose. 
A suit for compensation for breach of a 
contract in writing registered ordinarily lies 
under Article 116 of the-Indian Limitation 
Act (IK of 1908) within six years from the 
date of the breach. But the plaintiff does 
not claim damages for the breach of that 
contract. He only claims recoupment for 
the amount actually paid by him to the 
prior encumbranser on the defendant’s ao- 
count, Article 62 of the Indian Limitation 
Act applies to such a case, and the plaintiff 
is entitled tc a set-off for the amount paid | 
by him onthe defendant’s account on paying 
the requisite Court-fee. The suit was filed 
within three years from the date of the 
payment. The allegation of the mortgagee 
that he had offered the money to Baiju and 
that Baiju had refused to take „it was 
disbelieved by the Court below, and no argu- 
ment has been addressed to us to contest the 
correctness of that finding. In Hakim Alt 
Khan v. Dalip Singh (3) it was held in some- 
what similar circumstances that the limita- 
tion for a suit for re-imbuarsement would ron 
from the date on which the plaintiff paid 
the decretal money due on the first mortgage. 

Tn Rani Raghubans Kuar v. Raunak Ali 
(4), where a mortgagee brought a suit for 
the recovery of money due on his mortgage, 
and had not paid a portion of the mortgage 
money left with him for payment to a 
prior mortgagee, it was beld that the 

(3) 19 Ind. Cas, 676; 11 A. L. J. 478, 

(4) 10-0. C. 69, 
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such 2, What is`the amount remaining due to 
portion of the principal, amount, as was the mortgagee on the deed of further charge, 
actually paid by him, with interest thereon, calculated on the footing of the considera- 
and that the-mortgagor could in a separate tion actually paid by him, after crediting 
suit sue the plaintiff for the recovery of such the surplus profits received by him from the 
damages as might have accrued to himowing mortgaged property up to the date of the suit 


mortgagee was entitled to recover 


to the failure.of the mortgagee to carry out 
his part of the contract. But in that case 
no payment had actually been made by the 
mortgagor’ to save ‘the mortgaged property 
from sale in satisfaction of the prior mort-- 


and excluding from the account Rs, 1,342 or 
any portion théreof which has been found to 
have been paid to the heirs of Baiju P ` 

“Two months’ time will be allowed for_a 
return of the findings and ten days from 


gage, and the :damages did not form an . the date of the findings will be allowed to 


ascertained sum, in regard to which a set-off 
could have been slaimed under seation 111 
of the then Code of Civil Procedure: It 
is true, as pointed out in Raghubar Rai v. 
Jaij Rai (5), that a mortgagor may file 
such a stit before he has suffered any loss 
by reason of the failure of the mortgagee to 
carry out his part of the contrast. But a 
suit for re-imbarsement is different in its 
nature from a suit for damages, and Artiale 
116 of the Indian Limitation Act can only 
apply to the latter. The plaintiff has now 
been! directed to pay the requisite Court-fee on 
the claim for re-imbursement. 

The other points taken in the memorandum 
of appeal have not been pressed. = 
- The plaintiff bas filed a cross-objestion, 
urging that no interest ought to have been 
allowed to the mortgagee after the 4th June 
1914, when Rs.’ 3,247-2 0 were tendered 
~ under section 83 of the Transfer of Property 
Ast. Ifthe tender was sufficient no interest 
should have been allowed to the mortgagee 
after the date of that tender. Jt is not 
possible, however, to determine whether 
that tender was sufficient or to sattle the 
account finally, till it is ascertained whether 
the mortgagee bad paid Rs. 225 to Gaya 
Singh, on Jutta Sah refusing to receive the 


same: as he now alleges. The learned Sabordi-. 


nate Judge has since his decision ander 
ihi appeal allowed an application for a revisw 
of his judgment with a view to ingnire into 
that matter; but it does not appear whether 
he has come to any finding on that point. 
The Court below is, therefore, directed 
to determine, after taking such additional 
evidence as the parties may adduce,— 

- 1. Whether the mortgagee tendered 
Rs, 225 to Jutta Sah as alleged by bhim, and, 
on his refusal to receive the same, paid 
that sum to Gaya Singh P 

(5) 14 Jad. Cas. 244; 34 A, 4269 A. L J, 684, 


the parties for filing objections.- Wiese 
Issues remitted, 


‘ CALCUTTA HIGH COURT. 

© ÅPPEAL FROM AppeLLate Decess No, 2952 

oF 1915, 
‘May 28, 1918, 
` Present:— Mr. Justice Fletcher, 
“ and Justice Sir Syed Shamsul Huda, Kr. 
~- MURARI MAHAN DAS—PLAINTIFE 
— APPELLANT 
, versus 
TOFEL SHA AND OTHERS— DEFENDANTS 
— RE‘ PONDENTS. 

Chowkidari -chakran lands within putni, resumption 
of—! utmidar and zemiudar, rights of. 

Chowkidart Uhakran lands included within a putni 
belong to the putnidar after they are resumed, so 
that the zemindt7’s settlement of those lands after 
their resumption with a third person is ineffective 
as against the putnidar. [p. 167, col z] ~ 

Appeal aga:nst the decree ot the District 
Judge, 
tember 19 6, affirming that of the Sub- 
ordinate Judge of that District, dated | the 
30th of September 1915. ~- 

FACTS appear from the judgment. 

Dr, Dwurkanath Mitter (with him Babu 
Moninara Nath Banerjee), for the Appel- 
lant.- The plaintiff is the appellant and the 


appeal arises, out of a suit for recovery | 


of khas possession of Chowkidari Chakran 
lends belonging. to: the three Zemindare, 
The lands were resumed by the Govern. 
ment and made ovér to the Zemindars. 
With regard to the 15-annas landlord, the 
. plaintiff holds under a settlement, The one- 
anna landlord Gra Chand Roy let oyt hig 


r 


Birbbum, dated the 14th of Sep-_ 


N 


s 
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share in Putni lease toone Bibi Azimun- 
nissa in 1890. Thereafter Gora sold his 
share to Kali Prosonno in 1899 and the 
plaintiff took settlement from Kali Prosonno. 
The present defendants purchased the right 
of Azimunnissa in-.Putni; the Putni was 
sold away for arrears of rent and purchased 
by the defendants in 1312 B, S. corre» 
sponding to 1905 A.D. The plaintiff was 
in possession of the lands for more than 
12 years from 1306 to 1319 B. S., when 
he was dispossessed by ‘the defendants. 
The defence is that as the Chowkidari 
Chakran land was insladed in “the Putni 
purchased by the defendants at the rent 
sale, the Zemindar had nə right to settle 
it with the plaintiff. From the lease it 
appears that the Chowkidari Chakran lands 
did not pass to the Potnidar. There is 
an express mention in the lease that the 
Chowkidari Chakran lands would not pass 
by the demise. The plaintiff is, therefore, 
entitled to recover the lands in suit. Refers 
to Ranjit Singh Bahadur v. Kali Dasi Debi (1), 
The words in the lease are “on resumption 


you will be entitled to get settlement.”. 


Refers to Surendra Mohan Sinha vy. Rajendra 
Nath Roy (2). 


The next point is that as trespasser the 
plaintiff has been holding the land for more 
than twelve’ years and so he has acquired 
a right to the lands by virtue of adverse 
possession for the statutory period. If the 
plaintiff is not a person who has been in- 
ducted into the lands lawfully, then he is 
a trespasser, and he having held the lands 
as trespasser for mora than twelve years 
has acquired a right by adverse posses- 


sion. 


Babu Azra Lal Sanyal, for the Respond- 
ents, was not called upon, s 


JUDGMENT, 

Fustcugr, J.— This appeal is preferred by 
the plaintif against the decision of the 
learned District Judge of Birbhum, dated 
the lith September 1916, affirming the 
decision of the Subordinate Judge of Suri, 
The suit was brought to recover posses- 


(1) 40 Ind. Cas. 981; 25 O. L. J, 499; 21 C. W. N. 
609; 32 M. L. J. 565; 15 A. L. J. 390; 19 Bom: L. R. 
482; 2 P. L. W. 1; (1917) M. W. N. 459; 6 L. W. 101; 
44 O. 841: 22 M. L. T. 499; 44 I. A. 117 (P. C.). 

(2) 46 Ind, Cas, 435; 22 0, W. N. 660; 28 O, L.J, 169, 
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sion of certain Chowkidari Chakran landa 
lying within two Mouzas. The plaintiff 
admittedly has got a fifteen-annas share 
of these Mouzas under leases granted to him 
by the owners of the property. The ques- 
tion arises as to the remaining one-anna 
share; and the way that question arises ia 
this: The defendants are -Putnidars olaim- 
ing through one Gora Chand Roy who 
originally owned this one-anna share, and 
the question is whether in the Putni lease 
granted by Gora Chand Roy the resumed 
Chowkidari Chakran lands were included, 
because if they were included it is quite 
clear that the subsequent lease of the one- 
anna share of the Chowkidari Chakran 
lands to the plaintiff was ineffactive. The 
first point is what passed by the lease? 
The words of demise in the lease'are purely 
general words. But it is said that these 
general words are cut down by reason of 
certain words that appear subsequently in 
the Patni lease, and those words have 
been translated by the learned Judge in 
this way: That if the Chowkidar’s Chakran 
lands were resumed, the. Patnidars wonld 
get them. Dr. Mitter wishes to translate 
them in this way: That if the Chawki- 
dar’s Chakranlands were resumed, then a 
lease of the resumed lands wonld be granted 
to the Petnidara. OF sonurse, in that view, 
to give full effect to the demise, you have 
got to exclude from the demise the resumed 
Chowkidari Chakran lands basause the 
parties provided by express terms that, 
if they were resumed, a new and inde- 
pandent lease would bə given to the Patni- 
dars. Apparently the words do not bear the 
meaning thet Dr. Mitter wishes them to 
bear. The learned Judge, according to Mr. 
Justice Shamsul Huda, gives more or lesa 
an accurate translation of those words, 
That being so, the words were simply put 
in to explain that the lease was to inslude 
all Chowkidari Chakran lands that might 
be resumed, so as to conclude any question 
that might ba raised subsequently between 
the parties. If that is so, it is quite 
cleat that the plaintiff at the time he took 
this lease of the one-anna share got no» 
thing because his Jessor's predecessor-in- 
title had already parted with all his in. 
terest inthe Chowkidari Chakran> lands 
by the Patni in favour of the defend. 
antg, 
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” Then another pointhas been raised, and 


that is that the plaintiff has got a title. 
The learned Judge 


by adverse possession. 
remarked that that case was never raised 
in the lower Courts and I think that is 
probably right, because, if the defendants 
are ao-sharers with the plaintiff, there is 
no allegation that there was any aot by 
the plaintiff which would render his pos- 
session adverse as against his co-sharers. 
His case was that the defendants had no 
interest in these Chowkidari Chakran lands. 
He never set up any sase that, if the de- 
fendants had any interest, they bad lost it 
by reason of having heen excluded by the 
plaintiff. I think the learned Judge was 
right in saying that no coase of adverse 
possessicn arose in the present case and 
that that case had never been made. In 
that view, the present appeal fails and must 
be dismissed with costs. 
Saamsut Hupa, J.—I agree. 
Appeal dismissed, 





PATNA HIGH COURT, 
First Oivin AppeaL No. 12 or 1916. 
July 26, 1918, 
Present:—Mr, Justice Jwala Prasad 
and Justice Sir Ali Imam, Kr. 

Tak SECRETARY or STATE rog INDIA in 

COU NCIL—DerenpantT—AppELi ANT 

versus 4 

BIRANAND OJHA AND OTHERS— PLAINTIFFS 

AND proforma Derren DANTS— RESPONDENTS. 

+ Lucense—Permanent structure built upon land— 
Revocation of license. 

Where by an oral agreement the plaintiff allowed 
the defendant to execute and work out on the plaint- 
ifs land “an irrigation scheme of considerable 
permanent benefit to a verv large number of 
villages at a considerable amount of expense: 

Heid, that the agreement created a license which 
could not be revoked at the instance of the plaintiff, 
[p. 169, cols, 1 & 2.] 

Appeal from a decision of the Subordinate 
Judge, Palaman. 

Mr. Fakhruddin, for the Appellant. 

Mr. Naresh Ohandra Sinha, for ‘the. Re- 
spondents. 
` JUDGMENT.—The facts im circum- 
stances from which this appeal arises are as 
follows: — 
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The plaintiffs-respondents and the pro 
forma defendants are owners of a village 
called Man-Abar; in which is situated} a 
reservoir bearing the same name. The 
plaintiffs-respondents have an eight-anra 
share in this village. It appears that there 
are some estates in the neighbourhood of 
this village that are owned by Govern- 
ment, 

An irrigation scheme known as Sadabha 
scheme was mooted in the year 
1905, The project was to bringa channel 
from the Sadabha stream to the Govern- 
ment villages and such other villages “as 
wished to participate in the benefits of the 
scheme. It appears that a number of 
villages through which the proposed chan- 
nel was to come were admitted into the 
scheme and on the 26th of February 1908- 
a memorandum of agreement was drawn 
up fixing the rights and liabilities of all 
those that wished to join. The memoran- 
dum is marked as Exhibit A in the oase, 
The plaintiffs-respondents, among others 
interested in the scheme, it is alleged, 
signed this agreement. It was agreed 
amongst the parties that landslying or 
situate inthe respective villages or shares 
of villages required for the purposes of 
the said scheme would be given free of 
bost. It was also agreed upon that the 
Deputy Commissioner of Palamau represen- 
ting the Government estates was to distri- 
bute the water that was to be brought 
from the Sadabha river among all who 
were admitted to the benefits of the scheme 
in such a way as would meet all ibe 
requirements for irrigating the fields, ard 
that he shonld not obstritt in any way 
the flow of water through the main chan- 
nel of the said scheme, provided no waste 
was committed in the nse of the water; 
nor it was agreed upon, the Deputy 
Commissioner or others who signed the 
agreement sbould have the right to ob- 
struct the flow of the water in any of the 
subsidiary channels of the scheme with a 
view to divert water into any reservoir 
or reservoirs, but that each of them should 
be at liberty to prevent all excess flow 
of water into any reservoir, provided that 
by so doing he did not in any way un- 
duly interfere with the proper supply of 
water to any person entitled to be supplied, 
After parties had so agreed the'twork. of 
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construction was taken up, and it appears 
that the channel made from the Sadabha 
river was taken down through the plaint- 
iffs-reapondents’ ` village Man-Ahar skirting 
the eastern side of their reservoir called 
Man Ahar to the villages to the south of 
it ‘ineluding the Government estates» The 
agreement included a stipulation for the 
proprietors of the villages concerned to pay 
towards the construction of the scheme in 
the same 
of construction as the road-cess payable 
by each of these villages was to the road- 
cess of all the villages admitted” to the 
benefits of this scheme. It was further 
stipulated that the maintenance of the ssheme 
and its preservation were to be carried 
on’ by further contribution upon the same 
basis. On the completion of the work it 
transpired that a portion of the channel 
‘(solored “red” in Exhibit ©, thé map on 
the paper-book) was found to be of such 
a level that the water brought from the 
Sadabha river could not freely flow down 
to the south. This necessitated a slight 
diversion of the channel and the diversion 
in question was effected, as is shown in 
the map, Exhibit C, by cutting a channel 
from he main channel into the reservoir 
known as Man-Ahar at its. north-eastern 
corner -and taking out another channel from 
its south-eastern corner further south again 
to the main channel. This arrangement 
resulted in converting the reservoir, Man 
Ahar, into an important and integral part 
of the scheme,as the water brought down 
in the channel from the Sadabha fell into 
this reservoir at the north-eastern corner 
and flowed down again from the south- 
eastern corner falling into the main channel 
lower down. The inclusion of this reservoir 
as a part of the old scheme was effected 
at a cost of Rs. 6887-6, whish was 
met by the funds raised for the purposes 
of the carrying out of the scheme. The em- 
bankments of the “Man Ahar reservoir 
were for this reason raised and streng- 
thened. 

The plaintiffs’ case is that the construc-. 
tion of the chanrel on the land belong- 
ing to them and the inclusion of Man-- 
Abar reservoir into the scheme by sutting 
the two new channels, raising and streng-. 
thening the embankments were asts done 
by the Deputy Commissioner of Palaman 
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without their knowledge or consent. It 
is also alleged by them that the construc- 
tion of the channel has stopped the supply 
of surface water from the north-east into 
their reservoir and that they were also 
prevented by the Deputy Commissioner from 
taking water from their Man Ahar reservoir 
to other reservoirs owned by them for the 
purposes of irrigating their fields and that 
thereby they have suffered loss of crops. 
Tha relief claimed is the declaration that 
the defendant No. 1, Secretary of State 
for India in Counsil, has no right to the 
use of the water of the reservoir called 
Man Ahar and for an order directing him 
to remove ‘all structures made by him on 
plaintiffs’ land and the award of damages 
for loss of crops due to his’ having pre- 
vented the plaintiffs from irrigating their 
fields from the water of Man Ahar. 1 

The defendant denies generally the 
allegations of the plaintiffs and rests his 
suit principally on the ground of estoppel, 
alleging that the Sadabha scheme with the 
subsequent inclusion of Man Abar was carried 
out with the knowledge and sonsent of 
the plaintiffs. He also denies that there 
has been any loss of orops sufféred by 
them. , 

“The learned Subordinate Judge who 
tried the case gave his decision as fol- 
lows: — : 7 

“The: suit be decreed to the effect that 
on payment-of Rs. 636 into’ Court in 
favour of defendant No.1 within 4 months 
from this day the plaintiffs shall have 
free and uncontrolled use of the Ahar 
called Man Ahar and its water as ‘against 
defendant No. 1 from the Ist of Ostober 
1915 and that the defendant No. 1 shall 
have no right to the usa of the same 
from the Ist of October 1915. On failure 
to deposit the amount within the period 
fixed the plaintiffs shall have no right to 
prevent the defendant No. 1 fromthe use of 
the said Ahar and its water, 

“No damages allowed, parties are to bear 
their own costs.” 

We have to consider whether this order 
passed by the learned Subordinate Judge 
can be sustained, Before we deal with the 
points of law raised by the learned Gov- 
ernment Pleader we wish to express our 
entire soncurrence with the finding of the : 


lower Court regarding the knowledge and 


x 
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consent of the plaintiffs and ‘with refer- 
ence to the carrying out of the original 
Sadabha scheme and the ‘subsequent in- 
clusion of Msn Ahar in it. The evidense 
on the record on this point is overwhelm- 
ing., Exhibit A of ‘the Commissioner 
appointed to take the. evidence of Mr. 
Hignell, who was Deputy Commissioner 
of Palamau in 1908, is a note, dated the 
4th of April of that year, written by the 
witness.. This document read with the 
évidence of Mr. Hignell leaves no room 
for doubt that the plaintiffs were willing 
parties to the completion of the Sadabha 


irrigation scheme by the inclusion of 
their reservoir Man Ahar. > It is 
also abundantly proved that the plaintiff 


Hiranand Ojha gave his “consent to the 
raising and strengthening of the embank- 


ments of the Ahar for the purposes of 
the scheme. Exhibit F is a note, dated 
the l5th of March 1908, submitted by 


the District Engineer to the Deputy Com- 
missioner of Palamau, This note shows 
that, the entire work was' completed with 
the exception of a few subsidiary channels 
at a cost of Rs. -18,1z6-10-6, Exhibit B is 
a petition of the ‘plaintiff Hiranand 
Ojha, dated the 10th of November 1909, 
This was in reply to a notice served on 
him to pay up the proportionate cost of 
constrnction in respect of some villages 
admitted to the benefit of the Sadabba 
soheme. A perusal of this petition is suff- 
cient to show that he had willingly 
joined the supporters of the scheme and 
had actually accepted the liability to pay 
cost of onstruction in proportion to 
such share or shares of villages as ' were 
in his direct possession and were benefit- 
ed by the scheme. Exhibit K is a copy of 
a judgment in money Appeal No, #3 of 1913, 


given by the Jndicial Commissioner 
of Ranchi on the 4th of January 1914, 
It appears that the plaintiff Hiranand 


Ojha failed to contribute his share of the 
cost of the Sadabha irrigation scheme and 
a suit had to be institnted against him by 
the Secretary of State for India in Council 
for the realization of the amount due from 
him, The suit was decreed and the finding 
of the Judisial Commissioner in that case 
was that Hiranand Ojba bad fully parti- 
sipated in ithe. benefits of the scheme and 
was accordingly liable for-his share of expen- 
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se3 incurred in giving effect to that soheme. 
It ig unnecessary to labour with this part 
of the case and.it would be suffisient to 
say that we have no hesitation in holding 
that the Sadabha scheme, as originally 
agreed to, and the subsequent inclusion of 
the reservoir Mav- Ahar in it, had been 
carried out with the full knowledge and 
consent of the plaintiffs, The learned 
Subordinate Judge having found against 
the plaintiffs on the question of their know- 
ledge and consent arrived at his decision 
from the point of view as to whether an 
oral agreement or contract between the 
plaintiffs and the Deputy Commissioner in 
respect of an immoveable property worth 
more than Rs. 100 sould be given any 
effect to. It is- true that in the absence 
of a registered instrument making a gift 
of the land on which the Sadabha scheme 
was executed according to the memo of 
agreement, there remains nothing but an ` 
oral contrast. This view of the learned 
Subordinate Judge is not seriously chal- 
lenged, as the contention À of the learned 
Government Pleader is that even if the 
provisions of the Contract Act and the 
Transfer of Property Act have no applica- 
tion to the suit, if deserved to “be dismissed 
on other grounds 

The- learned Vakil presses upon our con- 
sideration that if the agreement between 
the plaintifs and the Deputy Commissioner 
of Palamau did not amount to a gift of 
the ‘land in village Man Ahar over whioh 
the scheme was carried out, under ary - 
circumstances it was a grant which fulfill. 
ed all the legal conditions of a license, 
License has been defined as “a grant by 
one person to another or to a definite - 
number of’ other persons of a rightto do 
or continue to do in 6r upon the immove- 
able property of the grantor something which 
would, in the absence of such right, be 
unlawful and such right not amounting 
to an easement or an interest in the pro. 
perty.” This definition is contained in 
section 52 of the Indian Hisements Act 
(Act V of 1882). This Act does not apply 
to this Province, but the definition - is 
borrowed from the Hnaglish Law and there 
can be no question that in the absence of 
an enactment of the Indian Legisiature we 
must be guided by the principles of the 
English Law, A license may he created 


a 


“erned by the 
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by parole [wide, Hewlins v. Shippam (1), 
Fentiman v. Smith (2)]. We have, there- 
fore, no hesitation in holding that the facta 
proved in this case establish the grant 
of a license by the plaintiffs to the defend- 


_ ant represented by the Deputy Commissionsr 


of Palamau. £ 


The next question for consideration is, 
whether a license is revocable. Section E0 
of the Act referred to above provides for 
its- revocation by the grantor, unless tw) 
the license is coupled with a transfer 
of property and such transfer is enforced, 
and 

(b) unless the licensee acting upon the 
license has executed a work of a berma- 
nent character and incurred expenses in the 
execution. 

In the present case we are not concern- 
ed with any question of transfer of pro: 
perty, and there oan be no doubt that 
the defendant through tke Deputy Com- 
missioner of Palaman asting upon the 
license has executed the Sadabha irriga- 
tion ssheme which is of a permanent 
character and has incarred expenses in the 
execution. 

In the present case, however, what we 
have to consider is whether on the facts 
and circumstances of the case the license 
granted by the plaintiffs to the defendant 
should be revoked. If the case sere gov- 
Indian Easements Act. it 
would, undar section 60 of that Act, be 
irrevocable, bat that Act does not apply 
to the Province of Biharand Orissa. Wa 
have, therefore, to. come to a desision on 
consideration of what is reasonable. and just 
[ Plimmer v. Wellington. Corporation (3)] The 
decision, therefore, does nos rest on regard for 
the strict legal rights of the parties so much 
as on the supervening equities of the casa. 
There can ba no question on the evidense tnat 
the Sadabha irrigation scheme is a worl 
of considerable permanent benefit to a 
very large number of villages and that 
a considerable amount of money has been 
apent upon its construction. There can also 
be no donbt that on the consent given 


by the plaintiffs and reliance haviog baen 
(1) (8%) 5 B & O 22! atp. 229; 7D. & RB, 
588; 411 J, K.B. o 8) 241; O9 E R. 82. 
(2) (1803) 4 East 07; 102 B. R 770, 7R B 533, 
(8) (184) 9 A. U, 699; 53 L.T, P, Q. 204; ol u, T 
475; 49 J. P. 116. 
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placed upon the same’a scheme of this 
waguitude was carried ont, of which the 
reservoir known aa Man Ahar has been 
an integral part and en which a very 
large sam of money has teen spent, These 
are grave considerations in the case. lt is 
also evident that if the’ prayer of the 
plaintiffs is granted, whatever new method 
may be adopted to re-construct the scheme 
on a fresh basis, the loss in money and 
convenience would accrue not only to the 
defendant but to a large number of pro- 
prietors of villages other than Man Ahbar 
that are at present receiving benefit from 
the existing scheme. The revocation of the 
license is a matter of discretion with 


- the Court and it can only be exercised on 


a balance of the consideration of the equi- 
tiee of the case. On a careful considera- 
tion of the facts and circumstances of this 
case we have no hesitation in holding that 
the equities are on theside of treating the 


license as irrevocable. It does not also 
appear to us on the evidence that the 
plaintiffs resent the bringing of the 
Sadabha water into Man Abhar reservoir 


but whdt is disliked by them is its control 
‘by the Deputy Ccmmissiorer cf Palaman, 
If the plaintiffs claimed to take this water 
into other reservoirs of their own without 
any reference to the Deputy Commissioner 
they seem to have wholly ill-conceived 
their remedy in instituting the present 
suit. The result is that the decree of the 
lower Court is vacated and the plaintiffs’ 
suit stands dismissed with cogts throughout. 
Appeal decreed, 


` CALCUTTA HIGH COURT, 
APPEAL FOM APPELLATE Decree No. 25938 
OF 1917. 
June «0, 1918, 

Lresent:— Justice Sir Charles Chitty, Ka, 
and Mr. Justice Walmsley. 
LAKSHMI KANTA DE—Pramtivry— 
APPELLANT 
VETSUS 
Tue CHAIRMAN cr tue MUNICIPAL 
COMM'SSIONERS or Tae NAJHATL 
MUNICIPALITY AND anoineR— 


Di FB vANTo— ReoPon vents. 
Bengal Municipal Act (HI B. C. of 1884), s 57—~ 
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Person holding office of profit under Municipality, 
avhether qualified to be elected Commissioner—Hlection 
Rules, r. 13, meaning of: 

A person who is disqualified under section 67 of the 
Bengal Municipal Act is ipsa facto disqualified for elec- 
fion as a Municipal Commissioner. [p. 171, col. 1.] 

A person who held and still holds an office of 
profit under the Commissioners of a Municipality, such 
as a teachership in a Municipal School, is not qualifi- 
ed to be elected as a Commissioner. [p. 171; e01. 1.] 

Rule 18 of the Election Rules,means that only 
those persons should be included in the list of candt- 
dates who are qualified to be elected. [p. 171, col. 1.] 

Appeal against the decree of the Ad- 
ditional District Judge, 24-Parganas, 
dated the 18th July 1917, affirming that 
of the Munsif, 2nd Court at Barasat, dated 


the 20th June 1916. 


FACTS,—The plaintiff-appellant, who was.a 
teacher in the Municipal School, was a voter 
in one of the wards of the Naihati Munici- 
pality. He offered himself’ as a candidate 
for election as a Municipal Commissioner in a 
ward where there were two otber candi- 
dates, viz. defendants Nos, 2and3. There 
were two vacancies in that ward. The 
Chairman, a voter of the Municipality, thought 
that the plaintiff was‘ not eligible for eleo- 
tion under rule 13 of the Election Rules 
-read along with section 57 of the Bengal 
Municipal Act (III B. O. of 1884), because 
he held an “ office of profit” under the 
Municipality, and referred the matter to 
the District Magistrate for decision, The 
District Magistrate supported the view of 
the Chairman and the nomination paper 
was rejected. The plaintiff, being dissatis- 
fied with the action of the Chairman, 
brought this suit. The Courts below dis- 
missed the plaintiff's suit and the present 
appeal bas been preferred by the plaintiff. 
Babu Manmohan Bose (with him 
Babu J. M. Mitter), for the Appellant.— 
The plaintiff is a sshool master in a 
school which received grant from the Muni- 
cipality. The question is whether being a 
teacher of the school, the plaintiff held an 
office under the Municipality ? It is a 
private school. A fund, when made up cf 
- grants and other sources, does not retain 


' its character of any of those sources. The: 


question is whether section 5? of the Bengal 
Municipal Act (ILI B.O. of 1884) applies 
to any person other than what the section 
clearly says. Tbe disqualification mentioned 
jn section 57 applies only to a Commis- 
sioner and nob to a candidate and that the 

1 


Commissioner can only be removed by the 
Commissioner of the Division under section 
20 of the Act (see Pargiter’s book ar Bengal 
Municipal Act, 2nd Edition, page 86, 
paragraph 3). 

The Act does not empower the Chairman . 
to reject the nomination paper, because 
the candidate may give up the office of 
profit just before the election. 

Mr. J. M. Mitra and Babug Ram Ohander 
Majumdar, Rishendra Nath Sarkar and Sama- 
rendra Nath Datt,for the Respondents, were 
not called upon, - ; 

JUDGMENT. 

Curry, J.—This is an sppeal by the 

plaintiff arising out of a suit brougbt . by 


‘him against the Chairman of the Naihati 


Municipality and two persons who were 
elected as ‘Commissioners for the ward for 
which the plaintiff considered himself a 
candidate. The election was to be held on 
9th October 1915. Defendants Nos. 2 and 3 
were duly nominated as candidates. We 
may assume ‘that the nomination of the 
plaintiff was also in order but we find 
nothing as to that on the records. The 
Chairman was in doubt whether the plaint- 
iff was qualified haying regard to section - 
57 of the Bengal Municipal Act. He referred 
it on 17th September 1915 to the Magistrate, 
presumably under rale 29 of the Election 
Rules; and the Magistrate on the same 
day raled that the plaintiff was not qualified 
to be*elected as a Commissioner. An appeal 
to the Commissioner of the Division by the 
plaintiff was, we understand, unsuccessful. 
On 2lst December 1915 the plaintiff filed 
this guit praying for a declaration, first, ` 
that the cancellation of his candidature was 
uliya vires and illegal; © secondly, that 
defendants Nos. 2 and 3 could not sit as duly 
elected Commissioners ; and, thirdly, that 
the action of the Chairman in rejecting his 
application was illegal and ultra vires and 
that the election of the defendants was also 
ulira viresand void. Later on, a prayer was 
added for a permanent injunction restraining 
the defendants Nos, 2 and 3 from sitting. 
Both the Courts have found, as a matter 
of fact, that the plaintiff held and, still holds 
an office of profit under the Commissioners. 
That finding we cannot question in second 
appeal. The question then arises whether 
the Chairman, in these circumstances, waa 
justified in excluding the plaintiff's name 
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from the list of candidates which he was 
bound to- prepare and publish under rule 14. 
It has been argued here that the dis- 
qualification of a Commissioner under sestion 
57 could only be determined by~the Com- 
missioner of a Division under section 20 
of the Act. Section 20, however, has no 
bearing on the present case. That section 
only provides for the removal by the 
Commissioner of a Division of any Commis- 
sioner under various circumstances, one of 
which is—if, in the judgment of the Com- 
missioner of the Division to be recorded in 
writing, he has besome disqualified to son- 
tinue in office under sestion 57. This is 
not a case of becoming disqualified after 
election: or being disqualified to continue in 
office. Rule 13 which was amended in 
1898 now runs: “Any person qualified to 
vote under these Rules, and not disquali- 
fied under section 57 of the Ast, shall be 
qualified to be elected as a Commissioner.” 
One would think, reading that rule in the 
ordinary meaning of the English words, 
that a person who is disqualified under 
- section 57 would be ipsofacto disqualified 
for election. ft is, however, argued that 
there is no rale against a disqualified per- 
son becoming a candidate and that he. 
-Should be allowed to be elected and have 
his election forthwith cancelled or—possibly 
if it so pleased him—allowed to give up tha 
office of profit or the contract sr whatever 
it might be which disqualified him from 
continuing as a Commissioner, [ do not think 
that the rules were framed with sneh an 
objest in view, nor do I think that that 
is a reasonable view to take. They must, 
‘I think, mean that only those persons shall 
be included in the list of candidates who 
are qualified to be elected: otherwise a list 
of candidates would be of no use whatever, 
In that view of the Rules, the present 
appeal fails and must be ‘dismissed. It 
may be mentioned that it would be useless 
to make any order in thiscase, as itis now 
one of purely academic interest having 
regard to the lapse of time since the elec- 
tion took place. The appeal is dismissed with 
costs, one setto the defendant No.1 and 
one set by the defendant No, 2. 
Watustey, J,—I agree. 4 
4 Appeal dismissed. 


INDIAN OASES. 


171 


PUNJAB OHIEF COURT. 
Seconp Civin Apreat No, 1930 or 1917. 
June 18, 1918, 
Present:—Mr. Justice Wilberforce. 
BEHARI LAL— DEFENDANT—APPELLANT 
versus ; 
KHAN CHAND AND oTaERS— 
PLAINTIFFS — RESPONDENTS, 


Civil Procedure Code (Act V of 1808), s. 104 (}), 
scope of, Sch. H, paras. 1, 15, 17, 20—Order refusing to 
file award on private reference, nature of—Application 
to file award on private arbitration—Subsequent 
reference to new arbitrator through Court —A pplication 
to file second award—Order setting aside award, whether 
decree—Appeal— Revision. 

Clause (f) of section 104, Civil Procedure Code, 
refers to cases where a matter has been referred to 
arbitration without the intervention of the Court. 
{p. 172, col. 2.] 

There is an inherent difference between orders 
refusing to file an award on a matter referred to 
arbitration without the intervention of the Court 
and those referred to under paragraph 1 of the 
Second Schedule of the Civil Procedure Code. In 
the former case, if the Court refuses to file an 
award, its order amounts toa formal adjudication on 
the matter in controversy and conclusively deter. 
mines the rights of thé parties. In the case of orders 
setting aside an award under paragraph 16 of the 
Second Schedule, the.order is only of an interlocutory 
nature and is in no way a conclusive adjudication of 
the matter in dispute [p. 172, col. 2; p 173, col 1] 

A dispute -between members of a firm was pri- 
vately referred by them toarbitration. Anaward being 
given, an application was made for filing it, Objections 
were raised and an issue as to the misconduct of 
the arbitrators was framed. Meanwhile the purties 
agreed to refer the whole matter in dispute toa 
new arbitrator and made an application to the Court 
to that effect. The new arbitrator was then appoint- 
edand gavehis award. Objections were made to 
this second award and the Court, finding that one of 
the parties had not signed the application of reference 
to the arbitrator and that the first award had not 
been superseded, set aside the second award. An 
appeal to the District Judge was dismissed as incom. 
petent and a second appeal was filed-in the Chief 
Court: 

Held, (1) that inasmuch as the application for the 


filing of the first award was numbered and registered 


as a suit between the parties, a suit was pending at 
the time the second reference was made and the 
order of the first Court was not, therefore, an order 
referred to in section 104, Civil Procedure Code; 
{p. 172, col. 2.] , 

(2) thet the order in question setting aside the 
award did not amount to a decree and was not 
appealable as such; [p. 173, col, 1.] 

13) thatthe order of the lower Appellate Court 
disposed of a question of law and, even if wrong, was 
not open to revision as no material irregularity had 
been committed. [p. 173, col. 1.] 


Second appeal from the decree of the 
District Judge, Multan, dated the llth 
June 1917, affirming that of the Subordj. 
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nate Judge, Multan, dated the llth May 
1917, setting aside the award. 
Lala Durga Das, for the Appellant. 
Lala Mott Sagar, R. S, and Mr. 
Mehra, for the Respondents. 


N. 0. 


JUDGMENT. —A dispute arising between - 


five persons, members of a firm, was privately 
referred by .them to arbitration. An 
award was duly made and an application 
‘wag made under paragraph 20 of the 
Second Schedule of the Civil Procedure 
Code for the filing of the award in Court. 
Objestions were made and an issue framed 
as. to whether the arbitrators were guilty 
of ‘any miscondust Meanwhile, the parties 
apparently did not wish to proceed further 
in the matter of the award and the 
disputes connected with it, and they agreed 
to’ refer the whole matter in dispute from 
the beginning to a new arbitrator. They 
made an application to the Court to this 
effect, and the matter in dispute was 
referred to this arbitrator who put in his 
award. Objections were then made to the 
sesond award and the first Conrt, finding 
that one of the parties had nob signed 
the application of reference to the arbi- 
_ trator, and that the first award had not 

been superseded, urdered that this second 
award should be set aside and that the 
aade should proceed from the stage when 
the second reference was made. Against 
this order an appeal was preferred to the 
District Judge who held that the order 
was not appealable, and could be traversed 
in the eventual appeal against the decree, 
Against this decision of the District Judge 
a second appeal has been preferred to 
this Court, and it is requested that in 
case it be held ‘that no appeal is som. 
potent, the appeal may be treated as a 
revision. 

1 have heard lengthy arguments on the 
question whether the decision of the first 
Court was appealable or not. Counsel for 
the appellant argued that his appeal was 
covered by clanse (d) or clause (f) of 
section 104, Civil Procedure Code, or 
that if this was not the case, the order 
setting aside the award was tantamount 
to a decree. It appears. evident that 
section 104 (d) can have no reference to 
the present appeal, as the order under 
appeal has not refused to file an agree- 
ment to refer to arbitration, It appears 
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equally evident that olause (f) has no 
application to the present case. As 
pointed out in Ram Jawaya Mal v. Devt 
Ditta Mal (1), clause (f) refers to para- 
graphs 20 and 21 of the Second Schedule 
namely, to cases where a matter has been 
referred to arbitration without the inter- 
vention of the Court. In the present 
caso an application had already been made 
under paragraph 20 for the filing of the 
first award, and this application was 
numbered and registered as a suit between 
the applicant and the other parties, A 
suit was, therefore, pending between the 
parties and it was- during the trial of 
this suit that the second reference to 
arbitration was made. It would be a 


far-fetched argument that the second 
reference and the second award “had 
taken the place of the first reference 


and the first award and that, therefore, 
paragraph 20 had no application, It ig 
plain from the wording of the sehedale 
itself and from many authorities, e. ga, 
Ram Jawaya Mal v. Devi Ditta Mal- (1), 
that a suit was pending and that the 
sesond reference and award were mads 
in connection with that suit. For the 
above reasons, I hold that the order” of 
the first Court is not an order referred to: 
in section 104. 


lt is next argued that in any case the 
order of the first Court refusing to file 
the award is tantamount to a decree and 
in support of this view, Ram Jawaya Mal 
Ditta Mal (1) is referred to, 
The judgment relied upon deals with the 
question whether orders rejecting appli- 
cations under sections 523 and 525 of the 
old Code of Civil Procedure, correspond- 
ing with paragraphs 17 and 20, respec- 
tively, of Schedule IT of the present Code, 
are decrees. It is not applicable to the 
present case asthe reference can only -be 
considered to have been made under para- 
graph l of the Second -Sshedule. More- 
over there is an inherent difference 
between orders refusing to file an award 
on a matter referred to arbitration with- 
out the intervention of the Court and 
those referred to under paragraph 1. In 
the former case if the Court refnses to 


(1) 34 Ind. Cas. 192; 117 P. R.1916; 107 P. W. R. 
1916; 70 P. L. R. 1917. 
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file an award, its order amounts to a 
formal adjudication on the matter in 
controversy and conclusively determines 
the rights of the parties. In ‘the case of 
orders setting aside an award under 
paragraph 15 of the Second Schedule, the 
order is only of an interlosutory nature 
and is in no way a conslusive determi- 
nation of the matter in dispute. In my 
opinion, therefore, Ram Jawaya Mal v, 
Devi Ditta Mal (1) does not in any way 
assist the appellant, I hold that the order 
of tbe first Court setting aside the award 
does not amount to a decree and is not 
appealable as such. , 

The matter is not free from difficulty, 
as in ordinary tases of suits in which a 
reference is made to arbitration, the !order 
of the Court setting aside the award can 
be questioned on an appeal from the decree, 
In the present case, whatever the result, 


it will be d:ffoalt or impossible to re. 
open the question now decided in any 
future appeal. There is, therefore, more 


ground for treating the present appeal as 
an application for revision than usually 
exists. Bat I do not consider that 
sufficient grounds exist in the present case 
for entertaining such an application, The 
principles governing such cases are dis- 
cussed at length in Ram Jawaya Mal v, 
Devi Ditta Mal (1) and Ahmad Din vy. Atlas 
Trading Company of Delhi (2). The order 
of the lower Appellate Gourt in the present 
oase disposes of qnaestions of law and 
even if Wrong, no materiel irregularity 
ean be said to have been committed. As 
g matter of fact, the views of the first 
Court on the questions of law involved 
appear prima facie correct. 

I, therefore, hold that no appeal lay to 
the District Judge and that thers is no 
sufficient ground for revision. I dismiss 
the appeal with costs, 

Appeal dismissed. 


(2) 31 Ind, Cas, 


83 63 P. R. 1915; 146 P. W.R. 
1915, i 


INDIAN OASES, ` 


173 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. £325 
; oF 1916. 
Jane 17, 1918. 
Preseni:— Justice Sir Charles Chitty, Ka, and 
Mr. Justice Walmsley. 
HAR KUMAR SEN AND ANOTHER—- 
PusintiF¥S— APPELLANTS 
Versus 
RAJ KUMAR HALDAR AND OTHERS— 


DerenDANts— RESPONDENTS, 

Civil Protedure Code (Act V of 1908), s. 11—Res 
judicata—Rent suit—Decision as to rate of rent, whether 
operates as res judicata. 

A judgment in a suit for rent deciding the ques- 
tion of the annual jama, even where it does not 
operate as res judicata on the same question in w 


. Subsequent suit for rent, is good evidence asto the 


rate of ront [p. 174, col. T] 

Semble.—Tho tendency of the more recent 
decisions of the Calcutta High Court is that when 
thə question of the annual jama has been raised 
in a suit for rent and decided, it will be regarded as 
ves judicata in later suits for rent of the same 
holding. [p. 174, col. 1.) 


Appeal from a decision of the Subordinate 
Judge, Barisal, dated the 30th June 1916, 
modifying that of the Munsif at Barisal, 
dated the 3lst March 1915, 

FACTS appear from the judgment, 

Babu Kali Prasanna Piplai (with him Babu 
Atindra Nath Mukherjee and Moulvi A. K, 
Fazlul Hug), for the Appellants.—The only 
question is whether the decision in the 
previous suit. for rent is res judicata as to 
the amount of rent which is in dispnte in 
this case. After that decree, thera was a 
preparation of the Recurd of Rights ander 
the Bengal Tenancy Act showing the annual 
jama of the hoiding: and I submit -that 
due weight should be given to the certitcate 
of final publication, which is binding upon 
the parties The decision in the previous 
suit for rent is not ves judicata in this 
suit. Refers to Kali Hoy v. Pratap 
Naran (1); Maharani Beni Pershad Koeri vy. 
E Kumar Okowbey (2)and Srinarain Singh 
v. Sundarbuti Kumari (3). Where the rent ig 
fixed by a contract, oral or written, and .a 
decree is given on ‘the contract, then and 
then only the doctrine of res judicata ig 
applicable. In this case no contract has 
been set up in the plaint, The plaint only 


states that the jema is only so much. 
(1) 50. L. Je 92, 
(2) 6 C. W. N. 689. 


- (8) 6 Ind, Cas, 860; 13 O. L. J, 653 at p. 656, 
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Then after the previous rent-decree in 
question when there isa certificate of final 
publication, then, in the absence of any 
evidence tothe contrary, the entry in the 
Record of Rights must be taken to be cor- 
rest, The Record of Rights was prepared 
after the previous decree for rent in ques- 
tion, and, therefore, the amount of rent 
stated in the Record of Rights must be 
taken to be cérrect. 

Babu Nakeleswar Mukherjee, ‘for the Re- 
spondents.—All these cases on the question 
of res judicata in a suit for rent are sum- 
marized in Mane Muhammad Nasya v, Dhani 
Muhammad (4) and it appears that there 
is a conflict of decisions on the point. Your 
Lordships will, therefore, be pleased to refer 
the case to a Full Bench, if your Lord- 
ships do not agree with the Judge in the 
Court of Appeal below. 

Babu Kali Prasanna Piplat replied. 

JUDGMENT.—This is an appeal by the 
plaintiffa arising out of a suit for rent. The 
only question raised before us -is whether 
the decree of the Subordinate Judge is 
right, based as it is on the principle of 
ves judicata, The Judge has, however, not 
relied entirely on the question of res judicata 
but, on the evidence, has found that the 
plaintiffs’ contention must fail, On the 
question of resgudicata the authorities of 
this Court are not entirely unanimous. 
There are no doubt cases to be found 
taking more or less contrary views. The 
tendency, however, of the more- recent 
decisions appears to be that when the ques- 
tion of the annual jama has been raised 
ina suit and decided. it, will be regarded 
as resgudicata in later suits for rent of the 
‘same holding. We need not, however, go 
- into that question now, because in this case 
the Judge has distinctly found that even 
if the previous judgment does not operate 
as res judicata, it is good evidence as to the 
rate of rent. That evidence he weighs 
against the Record of Rights and the pre- 
sumption arising therefrom and decides 
against the plaintiffs. It cannot be said 
that the learned Judge was wrong in 
that conclusion, The appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 


a 16 Ind. Oas. 22; 17 0. W. N. Y6 at p. 78 17 O. 
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PUNJAB CHIEF COURT. 
First Cıvıl Appzat No. 3169 or 1916. - 
February 2, 1918. 

'Present:—Mr., Justice Leslie Jones. 

Tene BHAGIRTHI—Puatntirr— 
APPELLANT 
versus 
GHISA SINGH AND ANOTHER — 


DereNDANTS— RESPONDENTS. 

Will—Execution, proof of—Disposing mind of testa- 
triv~ Evidence in support of Will, 

Tn an application for Letters of Administration with 
the Will annexed, it was not denied by the caveators 
that the testatrix had a disposing mind on the 
date-on which the Will was alleged to have been 
executed. Expert evidence proved decisively that 
the impression on the Will was the thumb-mark of 
the testatrix, but ii was contended that though a 
Will was, in fact, executed, it was lost and that the Will 
propounded was a forgery, having been written to 
the. thumb-impression which already existed on a 
piece of paper in possession of the applicant's 
husband, who held_a general power-of-attorney from 
the testatrix. The Will was supported by the scribe 
and the three attesting witnesses. The applicant 


= 


‘herself testified that she had seen the Will written, 


that it had been made over to her by the testatrix’ 
and that she had kept it with herself: 

Held, (1) that it was not proved that. the 
original Will was lost and that the theory of a 
dishonest conspiracy to forge a Will could not be 
sustained in view of the positive evidence produced 
in support of the Will; [p. 176, col. 2. 

(2) that the Will was a genuine. document duly 
executed by the testatrix. [p. 177, col. 1.) 


First appeal from the order of the Dis- 
triot Judge,’ Delbi, dated the 19th of August 
1916, rejecting the application. 

Bakhshi Tek Chand, for the Appellant. 

Lala Moti Sagar, R. S., for the Respond. 
ents, ` 

JUDGMENT.—Shiv Charn bequeathed 
his property by a registered Will to Mu- 
sammat Mewan, the widow of his deceased 
son. Musammat Mewan died at. Delhi on 
the 29th October 1915. On 6th January 
1916, Musammat Bhagirthi, her brother’s 
daughter, applied for Letters of Administra- 
tion with a Will annexed, the ‘Will being 
one alleged to have been executed by Mu- 
sammat Mewan on the 29th July 1914. 
The application was opposed by two 
caveators, Ramji Das, the nephew, and 
Ghisa Singh, the sister’s son of. Shiy 
Charn, 

The District Judge ot Delhi has held 
that the execution of the Will has not 
been proved and Musammat Bhagirthi 
has, therefore, filed .the present appeal to 
“this Court, 


- 
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It is not now denied that on the 29th 
July 1914 Musammat Mewan had a dis. 
posing mind and the only question which 
is still in dispute is that of execution. 

In support of the Will numerous wit- 
nesses were produced, among them being 
Kanshi Nath, ‘the scriba of the Will, and 
Udmi Ram, Nanak Chand and Nanhe Mal, 
the three attesting witnesses. Musammat 
Bhagirthi herself testified that she had 
seen the Will written, that it- had been 
made over to her by Musammat Mewan 
and that she kept it at Ludhiana. There 
was other evidence concerning the despatch 


of the Will from Ludhiana to Delhi for 
the purpose of the present application. 
The District Judge has remarked that 


it cannot be said that the evidence of 
these witnesses hae been materially shaken 
in cross-examination, and the only criticism 
of it which=he bas himself made is that 
one of them Udmi’Ram is in the same em- 
ployment as Puran Singh, the husband of 
Musammat Bhagirthi. 

He also conceded that it was very pro- 


bable that Musammat Mewan would make‘ 


a Will in favour of Musammat Bhagirthi 


whom she~ had bronght up as her daughter 


from babyhood, and there is good evidense 
that she had been ill at the end of the pre- 
ceding June and was, therefore, likely to make 
a Will about that time. 

The District Judge has, however, given 
several reasons for his view that the Will 
is not proved. His theory seems to be that 
Musammat Mewan did, in fact, execute a 
Will but that it was lost or stolen after 
her death and that the Will propounded is a 
forgery. He has further stated a view that 
the thumb-impression at the bottom of 
the Will is in all probability a ‘eprint 
from some original in the possession of 
Puran Singh and that the Will has been 
written to the thumb impression instead of 
the thumb impression being appended be- 
low the Will. He was also of the opinion 
that as the thumb-impression was very 
faint and fine, the story of the witnesses 
that it was obtained by an application of 
soot from the bottom of a frying-pan was 
unlikely. 

Counsel -for the respondents does not 
support all these arguments. Ib is not 
at all likely that the witnesses to the 
Will would sommit themselves to the story 
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of the soot if they knew that the thumb- 


mark was a transfer from an ink im- 
pression. Moreover, experiment in this 
Court has shown that an application of 


soot gives an impression exactly like that 
on the Will and very unlike the sort of 
impression obtained from the application of 
country ink, There is, of course, no doubt 
that an ink impression can be transferred 
by the exercise of a certain amount of 
skill but traces of the process are likely 
to be left. Here there are no such traces. 
On the other hand I bave no evidence or 
knowledge that an impression from dry 
soot can be clearly transferred, and though 
an expert has been examined with regard 
to the thumb-impression on the Will, no 
question has been put to him with the 
object of showing that the impression is 
not the resul: of an application of soot or 
that such an application could be trans- 
ferred. His evidence, however, proves de- 
cisively that the impression on the Will is 
the thumb mark of Musammat Mewan. 

Counsel for the respondents accordingly 
now accepts the proposition that the im- 
zoot and abandons 
the theory cf transfer from an original. 
His own theory now is that Musammat 
Mewan did execute a Will which was stolen 
or lost and that Puran Singh having in 
his possession a piece of blank paper with 
a genuine thumb-impression of- Musammat 
Mewan at the bottom of it got the Will 
forged and attested above the thumb-im- 
pression. 

The theory that the original Will was 
lost depends entirely upon the statement of 
Lala Murari Lal, Extra Assistant Com- 
missioner, who was consulted by Puran 
Singh shortly after the death of Musammat 
Mewan. Paran Singh told him that all 
her papers, including a Will, had been stolen, 
Lala Murari Lal thought that Poran Singh 
was referring to a Will by Musammat 
Mewan. There is no doubt that that waa 
his genuine impression. Puran Singh has, 
however, explained that the Will to which 
he then referred was that by Shiv Charn, 
The District Judge thinks that Puran Singh 
was not likely to have mentioned the loss 
of Shiv Charn’s Will, because it was re- 
gistered and its loss would, therefore, be un- 
important. It is not denied, however, that 
that Will was lost, and although, of sourse 
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a copy of a registered Will could always 
be obtained it might not in all oircum- 
stances be as valuable as the original. At 
any rate a man in the position of Puran 
Singh might quite well think that the 
original would be important. Granting, as 
is now conceded, that Musammat Me san did 
in fact execute a Will, I do not think 
that it can be legitimately held ou the basis 


of the evidenss of Lala Marari Lal 
that it is proved that her Will was 
ost, 


Then there is the matter of the sugges. 
tion that the Will was filled up after the 
thumb-impression had been attached. It is 
admitted now that the thumb impression 
sould not have been obtained after death, as 
Paran Singh had no opportunity of so ob- 
taining it. It follows, therefore, if the 
theory of the Counsel for the respondents 
is correct, that he -had already in his 
possession this piece of paper with a genuine 
thumb mark attached to it. Ea hypothesi 
he did not obtain this paper with the ob- 
ject of getting a forged Will written upon 
it, becanse he could not know that the 
original will be lost or destroyed; nor bas 
Counsel offered any explanation why he 
should have obtained this thumb-impression 
from Musammat Mewan before her death, 
, especially seeing that he held from her a 
general power-of-attorney. Granting, how- 
ever, that he might have had such a piece 
of paper and was both ready and able to get 
four other persons to assist actively in the 
forgery, I still do not think that it would 
be safe to draw from the manner in which 
a sheet of paper has been filled up the 
emphatie conclusion at which the District 
Judge has arrived, because “the scribe has 
begun in a fine rather cramped style, until 
finding that the material wonld not fill 
the paper has expanded into an extended 
sorawl which again he has had to contract 
somewhat at the end”, 


If this document was to he forged in 
the manner suggested by the Counsel for 
the respondents, the natural thing to do 
would have beeu to get the scribe to write 
out a draft on another piece. of paper of 
the same size as that bearing the thumb- 
.mark and then, when he had ascertained 
how much space was required, to scopy it 
jp handwriting of the requisite size, thus 
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avoiding all grounds far the suspicion since 
raised. a 
But althongh the scriba want into the 
witness box, hot a single question was put 
to him on this sabjact. He was not asked 
why he had varied the sizə of his hand- 
writing. Ifhe had baen so asked, it is 
surely possible that he might have replied 
that he was writing to fill s9 muah of the 
sheet as to leava space for signatures. - 
In any 9132 as toe mattar stands, the 
character of the writing does no more than 
lend colour to a suggestion that the page 
had baen filled up after tha thumb-im- 
pression had been attashed. It goes no 
farther than that, bat it is on this sug- 
gestion, to a very large extent, that the 


. 


-theory of a dishonest couspirasy with re- 


gard to fhe preparation of this Will has 

been built up There may bə another ex- 

plination, and the respondents have made 

no effort to show that there is the only 

one. In this connection I. would refer 

to Avunachellam ‘Chet:y v. Ramaswami- 
Ohetty (1), a case in which the Privy Council 
rejected a similar suggestion, in face of the oral 
testimony of a witness who stated that he 

In 

the present case we have the positive evi- 

dense of the scribe and three attesting 

witnesses, not to mention Musammat Bha- 

girthi herself, that this isa genuine doou- 

ment. As already remarked, there does not 

appear to be any good reason why those 

witnesses should not be believed, and in 

view of what is now known, their in- 

oclusion in their story of the application of 

soot from the frying-pan. is an indisation 

of exact knowledge which they would not 

have had if this Will were a forgery, unless 

Parcan Singh not only remembered how he 
obtained the thumb impression but had also 
co-nmanicated his knowledge to them. 

There doas not appear to me to be any- 
thing in the argument that, if Af{usammaé 
Mosan had exesuted a Will, she wonld 
have got it registered. ln fact in view of 
the theory~now set up by the Counsel for 
the respondents, that argument goes by the 
board as according to his theory there 
was an original Will whioh was nos re- 
gistered. i 

‘1) 86 Ind Oas. l; 200, W.N. 673; 30 M. L. J. 


555; 3 L. W. 509; (1916 1 M. W. N. 599; I8 Bom. “L. 
R. 408; 23 0. L, J. 632; 20 M. L. T., 60 (P. 0). 
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Nor do I think that any argument ad- 
verse to the Will can’ be derived from the 
date which it bears. The District Judge 
thinks that that date may be attributed 


‘to the dates of the two contemporary post 


eards on the subject of Musammat Mewan’s 
health. Those post cards are, however, dated 
the 2ith and 28th of. Jane respectively. 
If the forgers were using those post cards 
for the purpose of fixing their date, why 
did they postpone the date till the 29th of 
the following month ? 

On the whole, therefore, it appears to me 
that the Will has been rejected on the basis 
of suspicions some of which were unquess 
tionably ill-founded. Those that remain 
“are not sufficient to rebut the positive and- 
apparantly reliable testimony given in stpe7 
port of it. Accordingly I hold that the 
Will is proved, and acsepting the appeal 
I remand the case to the District Jadge 
for disposal according to law. The appel- 
lant will get her costs of this appeal. 


X ` Appeal accepted; 
-Case remanded. 


OUDH JUDICIAL COMMISSIONER'S 
* COURT - - 
Exeourton or Decree Arrear No. 19 or 1918. 
. May 9, 1918. 
; Present: —Mr. Lindsay, J. O. 
Nawab HAIDER MIRZA ~—Juoauenr. 
Desrorn—AppsbLanr 
Versus 


Pandit KAILASH NARAIN DAR , 


Decrse-Horper—Resporpent. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
(1)— Execution of decree—Payment certified by decree- 
holder, effect of—Judgment debtor, whether can 
object —Court, duty’ of —Limitation, eatension of. 

Order XXI, rule 2 (1), of the Civil Procedure Code 
does not contemplate an inquiry being made into 
the truth of- the statements made by the decree- 
holder when he comes to Court to certify a payment 
and the judgment-debtor has no locus standi to 
question the right of the decree-holder to make an 
application under that provision of the law. [p. 178, 
cols. 1 & 27] 

No particular time is fixed during which the 
decree-holder is bound to certify payments to the 
Court. [p. 178, col. 1.] É 

When a decree-holder comes and informs the Court 
that certain payments have been made to him in 


12 


INDIAN OASES. 


` entitled to execute 
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satisfaction of the decree, all that the Court has to 
do is to make a note of the statement made by the 
decree-holder and no notice uced issue to the judg- 
ment-debtor evenif the decree-holder asks this to 
be done. [p. 178, col. 2.] 

The certifying of a payment under Order XX], 
rule 2 (1), Civil Procedure Codes not conclusive in 
any way. On an application for oxecution of the 
decree being made, the judgment-debtor is entitled 
to show either that no such payment was in reality 
made or thatif it was, it did not operate to extend 
the period of limitation for execution of the decree, 


[p. 178, col. 2; p. 179, col. 1] 

Appeal against the order of the Sub- 
Judge, Tahsil Mohanlalganj, Lucknow, dated 
the 19th Marsh 1918. 

Babu Hari Kishen Dhaon, for the Appel- 
lant. 

Mr. Jagmohan Nath Chak, for the 
spondent. 


JUDGMENT.—This is an appeal against 
an order passed by the Subordinate Jud~e 
of Tahsil Mohanlalganj. The facts may 
be briefly stated. , In the year 1909 a decree 
was obtained by Mumtaz Begam against 
one Nawab Haider Mirza, who is the 
appellant in the present case. This decree 
was affirmed in appeal on-the 28th of 
November 1910 and was for a sum ex- 
seeding Rs. 5,000. In the year 1911 the 
decree was assigned to the present re- 
spondent Pandit Kailash Narain Dar. It 
is admitted that in previous execution 
proceedings between the parties the re- 
spondent has been resognized as the person 
the decree in ques- 


Re- 


tion. 

In Ostober 1914 the “respondent tiled 
añ application in the Court, stating that 
he’ and the judgment-debtor bad come to 
terms regarding the payment of the balance 
of the decretal sum, which then amounted 
to Rs. 4,000 odd. The arrangement was 
that the money was to be paid in monthly 


instalments and the first instalment fell 
due on the 15th of November 1914, 
The present application has been made 


by the decree-holder under Order XXI, 
rule 2. He filed a petition in the 
Court on the Jst of February 1918, 
stating that under the arrangement 
for payment by instalments he had received 
up to the month of December 1917 a 
sum of Rs, 1,080. The application further 
stated that a sum of Rs. 3,095 was still 
owing from the judgment debtor. In this 
petition the deoree-holder asked that the 


AS 


_ tention was 
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judgment-debtor might be summoned and 
that payment of Rs. 1,080 might be re- 
corded and certified. = 

The judgment-debtor appeared in answer 
to the summons and denied that these 
payments had ever been made. His con- 
that the decree-holder was 
not in a position to ask the Oourt to 
certify these payments on the ground that 
the desree bad become barred by time, 
and that no money was payable the satis- 
faction of whish could be certified to the 
Court. The judgment-debtor pleaded that 
default had occurred on the 15th of 
November 1914 and that consequently the 


“execution of the decree was now barred. 


The Subordinate Judge in a lengthy 
order came to the conclusion that the 
decres-holder was entitled to make the 
application to have the payment 
certified; and having disposed of this pre- 
liminary point, he fixed a date for the 
taking of evidence to be produced by the 
parties, That stage has not yet been 


reached and meantime the judgmentedebtor. 


hag come here-in appeal, contending that 
the Court below was wrong in holding that 
the desree-holder had a right to apply for 
the purpose of having these payments 
certified, that the decree is time-barred 
and that no such application can now be 
made.. 


I think the appeal must fail; in my 
opinion the appellant has no locus standi 
to question the right of the desree-holder 
to make. the application under Order XXI, 
rule 2. | may say at the same time that 
{ think the Subordinate Judge was wrong 
in holding that any inquiry regarding pay- 
ments wag necessary at this stage. From 
the language of Order XXI, rule 2, it is 
apparent that a duty is cast upon the 
‘deoree-holder to certify all payments which 
are made to him out of Court. ‘It is also 
apparent that no particular period of time 
is fixed within which the decree-holder is 
bound to give this information to the 
Court; “and it has been laid down in a 
number of cases [cf. Tukaram v. Babaji 
(1)] that no period of limitation is pres- 
cribed for the performance of this duty 
by the deoree- holder. 


(1) 21 B. 122; 11 Ind. Deo, (N. 8.) 84. 
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It ig further apparent that Order XXI, rule 
2, subrule (1), does nct contemplate any 


inquiry made into the truth of the state- ~ 


ments made by the decree-holder when he 


comes to the Court to certify a payment, ' 


The only case in which an investigation is 
prescribed is when the judgment-debtor makes 
an application ander Order XXI, rule 2, 
sub-rule (2). In thak case a notice issues 
to the decree-holder calling upon him to 
show cause why the payments alleged by 
the judgment-debtor should not be recorded. 
It seems to me, therefore, that the procedure 
contemplated by Order KAI, rule 2, is that 
when the decree-holder comes and informs the 
Court that certain payments have been made, 


‘all that the Court has to do is to make a note 
ofthe statement made by the decree-holder, | 


That i3 what Order KAT, ralo 2, sub role 
(1), says: “The deoree-holder shall cartify 
such payment or adjustment to the Court 
whose* duty it is to ‘execute the decree 
and the Court shall resord the same ac- 
cordingly.” Consequently although the 
Snbordinate Judga was asked in this 
instance to issue notice to the jadgment- 
debtor there was no occasion for this 
being done; and what the Subordinate Judge 
ought to Have done was to accept the 
statement made by the decree-holder and 
resord the payments as indicated by him. 

As regards any question of limitation in 
connection with the execution-of a decree, all 
that is to be said is that no such question 
can arise at the present stage.. There is 
no application before the Subordinate Judge 
for the exeaution of this decree. When 
such au application is made, the- judgment- 
debtor will be in a position to raise a 
plea of limitation, if-be is so advised; 
and although under the present application 
the payments mentioned by the deoree- 
holder will be recorded and certified,. it 
does not necessarily follow that these 
payments will be’ conclusive evidence in 
favour of the decree-holder for the purpose 
of showing that any subséquent application 
for execution is within time. When the 
question of limitation does arise, if it ever 
doss, the mere fact that certain payments 
have been certified will not be conclusive 
in any way against the judgment-debtor; 
and it will, in the execution proceedings, 


„ba open to the judgment-debtor to show 


either that no such payments were in reality 
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made or that if they were, they do not 
operate to extend the period of limitation 
for execution of the decree. 

{ dismiss this appeal accordingly and 
direst the Subordinate Judge to abstain 
from any further inquiries at this stage. 
He will do what is laid down in Order XXI, 
rule 2, sub-rule (1), thatis to say, record 
the payments certified to him by the deoree- 
holder, and there the present proceedings 
will end. The appellant will pay the re- 
spondent’s costs of this appeal. 


Appeal dismissed. 


ed 


PATNA HIGH COURT, 
ApPaaLs FROM ORIGINAL Decages Nos. 89 
AND 151 or 1915, 

July 9, 1918, 

Present: —Mr. Justice Roe and 
Mr. Justice Coutts. 

In No, 89 or 1915 

Rani KESHOBATI KUMARI 
— APPELLANT 
versus 
SATYA NIRANJAN CHAKRABERTY 
AND OTHERS— RESPONDENTS ` 
In No. 151 or 1915 
Kumar SATYA NARAIN SINHA 
— APPELLANT 
versus 
Kumar SATYA NIRANJAN 
CHAKRABERTY AND OTHERS— 
RESPONDENTS. 

` Santhal Parganas Regulation (II of 1872), s. 6— 
Interest on interest, whether can be allowed—Morigage 
suit —Paramownt title, whether can be enquired into-- 
Decree, form of ~Civil Procedure Code (Act V of 1908), 
0. XXXIV. 

Under Order XXXIV of the Civil Procedure Code 
a mortgage decree must set fourth the amount due 
on the latest date of payment. Thisis the decree 
which is contemplated by section 6 of the Santhal 
Parganas Regulation. [p. 188, cols. 1 & 2.] 

Sectiqn 6 of the Santhal Parganas Regulation is a 
bar toa decree for interest upon interest. 
subsequent to the decree must be limited to interest 
on the principal advanced and the costs of the 
suit. [p. 188, col 2.] 

In mortgage suits the paramount title of parties 
other than the mortgagor or his representative-in- 
interest cannot be gone into. [p. 187, col. 2.] |, 

Appeals from a desision of the Subordinate 
Judge, Bhagalpore. 


— and by the 


Interest ` 


In No, 89 or 1915. 
"Mr. Naresh Chandra Sinha, for the Appel- 
lant. 

Messrs. Syed Hassan Imam, Sama, 
D. N. Sarkar, O. S. Sircar, Ranjit Sinha, 
Lal Mohan Gangult and Surendra M. Dass, 
for the Respondents. 

In No. 151 or 1915. 

Messrs. P. O. Manuk, S. P. Sen, Rajendra 
Porashad, Sarat Oh. Mukherji, Mohendra 
Nath Ray, Jagannath Prosad, Surendra Mohan 
Das, Hari Bh. Mukherji and Lakshmt Kanta 
Jha, for the Appellant. 

Messrs. Syed Hasan Imam, Sami, D, N. 
Strcar, Chandra 8. Sircar, Ranjit Sinha, Tal 
Mohan Gangult, Bipin Bihari Ghose and 
Hurendra Nath Ganguli, for the Respondents, 

JUDGMENT. 

Ror, J.—These two appeals arise from 
a suit upon a mortgdge-deed executed by 
the late Udit Narayan Singh securing an 
advance of four lacs of rupees upon the 
16 annas of the Mukarrari Istamrari 
Estate Perganna Handwa. The defendants 
to the suit were Rani Keshobati Kumari 
aud her adopted son Kumar Satya Narain 
Singh, and certain subsequent mortgagees. 
Separate defences were filed by the Rani 
Kumar and on them the 
following issues were framed :— 

1. Is the mortgage bond in suit genuine 
and was the consideration money recited 
therein advanced by the plaintif to the 
late Rajah Udit Narain Singh P j 

2, Are the defendants Nos. 1 and 27 
or either of them estopped from pleading 
that the mortgaged property in Pergannah 
. Handwa is incapable of transfer by reason 
of its being a Ghatwali tenure ? ` 

3. Is the fnding of this Court in suit 
No. 363 of 1905 vres judicata in regard 
to the question whether the mortgaged 
property in Perganuah Handwa is a Ghat. 
wali tenure, and, therefore, inalienable ? 

4, Was the late Udit Narayan Singh 
recorded as Mukarrari Istamrardar in res- 
pect of the mortgaged property in the 
Record of Rights framed and published 
under Regulation III of 1872? If so, is 
it open to the defendant to plead that 
the said Udit Narayan Singh’s right in 
the said property was that of a Ghatwal? 

5. Was the defendant No. 1 recorded 
as Istamrari Mukararidar of the mortgaged 
properties in the Record of Rights framed 


~ both the 


ee 
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and published ander. Regulation III af 
1872 in the year 1900P If so, is it open 
to the defendants to claim that the _ pro- 
perty is a Ghatwali tenure P 

6. Is the mortgaged property in said 
Pergannah Handwaa Ghatwali tenure sub- 
ject to the performance of any publis 
service duty and whether it is inalienable, 
and was the interest of the said Rajah 
Udit Narain Singh in the said property 
terminable with his life P— 


7. Can--the defendants Nos, 1 and 2 
or either of them set up any right or in- 
terst to. or. in the mortgaged , premises in 
derogaticn of the disposition, if any, con- 
tained in the Will of Raja Udit Narayan - 
_ Singh?’ If, so, whether the Rajah bad 

any right to make any such disposition ? 

i & Is tbe bond in suit binding as against 
defendants or any of them? 
Should the mortgage be binding on one 
of the defendants, bib not the other de- 
eee what are the rights of the plaint- 
iff 

9 Is the plaintiff's right to resover eom- 
pound interest or interest exceeding the prinai- 
pal amount secured by the said bond barred 
by section 6 of Regulation III of 1872 ? 


10, Is any portion of the claim for in» 
terest barred by limitafion? What amount, 
if any, is due to the plaintiff under the 
said mortgage bond ? 

ll, To what relief or 
- jg the plaintiff entitled? 

The learned Subordinate Jadge found 
upon the first nine issues in favour of the 
plaintiffs and onthe llth issue, applying 
section 6 of Regulation lil of 1&72, made 
a decree for ‘eight lacs of rupees with 
_ interest from the date of the enit. At the 
hearing the suit was contested only by 
the Kumar, the Rani having filed-a peti- 
tion of compromise whereby she agreed to 
pay the sum of eight lacs by instalments 
of Rs. 50,000, the first instalment to be 
paid in Chaitra 1320. The learned Sub- 
ordinate Judge’s judgment is dated the 
j4th September 1914. He has held that 
the compromise is not now binding upon 
the plaintiff, for the reason that Chet of 
the Bengal year 1320 had already passed 
and the promised instalment had not been 
paid, Against the decree made both the 
Rani’ and the Kumar appeal. I propose 


7 


reliefs, if any, 


to deal first with the appeal of the 


Kumar. 

The finding of the lower Court upon 
the first issue is now acceptéd. It is 
also admitted that no amount of the 


claim is barred by limitation, the date of 
payment being the 15th July 1910. For 
a consideration of the remaining issues it 
‘ig necessary to give a history of Pergannah 
Handwa. This Pergannah is ‘situated be- 
tween Perganna Pashite and Pergannab 
Lacbmipur. The question whether prior 
to the Permanent Settlement it formed 
part of the Kharagpur Estate will be the 
main question for consideration. The 
Kharagpur Estate was held at the time 
of the assumption of the Dewani by -the 
East India Company by Rajab Muzafar 
Ali under the Moghul Empire. The whole 
country was in a state of insurrection ‘in 
1774, and an armed force was sent by 
Warren Hastings under the command of 
Captain Brooke to restore order. Raja 
Muzafar Ali was superseded and Captain 
Brooke was given the powers of a Military 
Zilladar acting under Martial Law over a 
tract of country then known as the Jungle 


Terai Mabal. Captain Brooke was suc- 
Zeeeded by Captain Brown and in 1776 
Captain Brown gave a Sanad to Raja 


Subhao Singh, the ancestor of Udit Narain 
Singh. It is the defendant's case that 
this Sanad created a Ghatwali analogous 
to the Birbbum Ghatwalis and that, there- 
fore, the Raja had no alienable interest in it 
and.the mortgage made by him was invalid 
as against his successor to the Ghatwali. 
It is the plaintiff's case that in the first 
place the Sanad does not create a Ghat- 
wali at all, and in the second place that . 
if it did create a Ghatwali, the Ghatwali 
created was one of the Kharagpur Ghat- 
walis, and that the great’ grandfather of 
Udit Narain, Jagan Singh, having secured 
by litigation of the years 1809 to 1819 
exemption from liability to “military service 
under the Kharagpur Raj, there was now 
no bar to the alienation of the lands 
‘attaching to the tenure. It is further 
the plaintiff’s case tbat in the event of 

ouř finding that the tenure is a Ghatwali | 
tenure analogous to the Birbhum tenures, 
the conditions of military service have 
either been waived by Government or have- 
so fallen into disuse as to be no longer 


a“ 


~ gnforcible. 
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The first question for con- 
sideration, therefore, is, whether the tenure 


is a Ghatwali tenure at all, and the 
second whether the appellants have suo- 
ceeded in proving. that the tenure is 


analogous to the Birbhom -tenures. It is 
admitted on behalf of the appellants that 
if indeed the tenure ig a Kharagpur tenure, 
the litigation which ended in 1819 “des: 
troyed the service character of the tenure. 
~ Wherever it has been necessary for thé 
proprietors of Pergannab Handwa to state 
the origin of their rights, that origin 
has always been asserted to ba the grant 
made by Captain ‘Brown. 
that revenue is now paid through Kharagpur, 
with the-reservation that this is an arrange- 
ment made only for sonvenience of payment 
and that the tenure was in reality held 
directly under the Government. There 
isin Exhibit (H), the judgment of the 
District Judge of Bhagalpur in suit 
No, 728 of 1910, a full statement of the 
claims of © Jhabban Singh, the then pro- 
5 prietor ‘of «the Pergannah, The history 
of this litigation is important. Tbe plaint- 
ifs claim was that Parandar Singh had 
been, under a Sanad bearing the seal 
of the plaintiff, appointed -to the post of 
Ghatwal of Perganneh Handwa situated 
within the Mahal of Kharagpur which 
was the Zemindari of the plaintiff: that 
Parandar Singh hed died in Chet 1215 
and that on bis death the plaintiff was 
entitled to appoint a Ghatwal in his 
place; that Kallan Singh had refused to 
admit the plaintiff's right to appoint a 
Ghatwal and the matter had been taken 
-up before the Acting Judge, who had 
issued a Parwana to the plaintiff intimating 
that it was improper for the plaintiff to 
appoint a Ghatwal other than Jhabban 
Singh without, instituting proceedings, under 
the provisions of Regulation IV of 1793, 
the first Code of Civil Procedure. Accord- 
ingly a suit was brought as provided by 
the said Regulation | for a declaration that 
the plaintiff was entitled to appoint as 
Ghatwal any person” he’ mi ight select, 
Jhabban Singh stated in reply that his 
Somi Zemindari Milkiat of  Perganna 
Handwa had been held from the time of 
Raja Bijoy Singh and that Subhao Singh 
was the sixth holder of the office, and for 
seyeral hundred years the defendant and hijs 


‘Brown Zilladar, 


It is admitted. 


predecessors had been in possession of the 
said ZGemindari; that in 1184 F. S. Captain 
who was appointed for 
the purpose of making settlement of the 
Jungle Terai Perganna by the Hon’bie 
Members of the Counoil, came to this place; 
that the said Subhao Singh under perpetual 
Moukarrari Pattah paid the rent to Captain 
Brown and subsequently to Mr. Norman 
and to Mr. Cleaveland up to 1187. and 
that when in 1188 the settlement of Mahal 
Kharagpur with the plaintiff was taken 
up the Plaintiff put in an asseasment 
Dowl, that is to say. an avplication for 
Goshwara Settlement with him; that the 
settlement of Pergannah Handwa, the Milkiat 
Zemindari of the defendant, and that of 
Pergannah Chandan Passye, the Milkiat 
Zemindari of Rup Narayan Deo, were 
under the patta bearing the signature of 
the said Captain allowed tn stand gond; 
but subsequently the ssid (Saheb), in view 
of the fact that the country was jnveli 
and there was danger in carrying the 
revenue, directed the Amla of the said 
Raja Subhao Singh to deposit with Raia 
Kadar Ali (who was the son-of Muzafar 


_Ali) the land revenue due from his lands 


under the Istamrari Mukarrari Patta and 
from there, (that is from Kharagpur) the 
revenue becoming one item shonid be paid 
into.the treasury of the Hast India Com- 
pany, and that conseguantly from that time’ 
Raja Subhao Singh and “Raja Parandar 
Singh have been depnsiting down to 1215 
F. S. the rent of their Zemindari property, 
according to the perpetual Mukarrari Patta 
and the Sanad bearing the seal of the August 
Khalsa and granted by Mr. Dickson, the 
Collector, _ 

The plaintiff produced various Sanads 
and the Parwana of Captain Brown, dated 
the 5th November 1775, and the defendant 
Jhabban Singh filed the following docu- 
menta: — 

(1) A Taslimnama, date uncertain. 

(2) A Parwana from Mr, . Tawney, dated 
17 Moharram, 14th year, 

(3) A Parwana of Captain Barkit, dated 16 
Safir of the 8th year. 

(4) Another Parwana by Captain Burkit, 
date uncertain. 

(5) A Perpetual Mukarrari Pattah granted 
re Brown. dated 11th September 
1776., 
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(6) Receipts for payment, of revenue 
direst to Captain Brown, dated 29th 
February 1777, 16th June 1777, and 13th 
September 1779, and 18th September 
1780. 

(7) Parwana bearing English signatures, 
dated 1791 to 1793. 

(8) A Sanad bearing signature in English, 
dated 20th January 1794, and many other 
papers, i 

Tbe fnding of the Court on these papers 
was that in fact the predecessors of the 
defendant and the defendant have been 
from time immemorial Zemindars and 
Istamrari Mukarraridars with the title 
of Raja of Pergannah Handwa and 
that up to this time they have keen 
paying the rent of the said Pergannah in 


“accordanse with the perpetual Mukarrari 
Fattah, bearing the signatnre and the 
seal of Captain Broan, tothe plaintiff 


in his capasity asthe Mufassal Talakdar, 
and in his own time the defendant has 
been paying the rent to the authorities 
for the time being: that his Istamrari 
Mukarrari was never cancelled and that 
he has during the times of all the 
present and past.Hakims received Zemindart 
doouments in the form of Istamrari 
Mokarrari, and finally that if does not 
appear that the predecessors of the aforesaid 
defendant have been appointed tothe post 
_ of Ghatwal of the said place at the instance 
of the plaintiff, This decision was taken 
in appeal to the Provincial Court at 
Murshidabad. Jhabban Singh’s plea is, by 
the Court of appeal, stated to be that in 
1184 F. S. Captain James Brown Zilladar, 
who was appointed for the purpose of 
making settlement of Pergannah Jungle 
Terai, had granted the Istamarari Mukar- 
rari Patta in respect of Pergannah Handwa 
to Raja Subhao Singh, uncle of the defend- 
ant, together with other Ghatwals who 
were in his ¿laga and that while Hardat 
Singh and four of the defendants relied upon 
the defence set up by Jhabban Singh, the 
remaining defendants described themselves 
as the servants of Jhabban Singh’s pre- 
decessors, The Appellate Court called for 
a report from the Collestor of the district 
of Bhagalpur with regard to the change 
of Ghatwals and the settlement of the 
Mahals, and on receipt of that report the 
Judge was directed to make an enquiry 
ra 


` 


as to whether the aforesaid Mahals had 
been the Ghatwali appertaining to the 
Zemindars of Raja Qadir Ali and of the, 
fact that the practice was that on tke 
death of the Ghatwal, if any person is 
appointed in his place, information of the 
same is given to the Collector and whe- 
ther on the death of Raja Subhao Singh 
Parandar Singh was appointed as Ghatwal 
on behalf of Raja Qadir Ali Khan, 
Zemindar, and whether information of the 
same was given to the Collector, The 
report of the District Judge was forwarded 
in due course. It was then declared by 
the Provincial - Court that Raja Qadir 
Ali himself admitted the fact of the dis- 
puted property being the perpetual Muk- 
arrari right of Raja Jhabban Singh and 
that the documents filed by the plaintiff 
purporting to be pattas and Kabuliyats 
and security bonds given by Parandar Singh 
to Raja” Muzafar Ali were not ‘worthy 
of reliance, and that the report sent by 
the Collector upon the fasts of the 
case was incorrest. For these reasons 
the judgment of the District Court was 
affirmed. Among the documents filed by 
the plaintiff was the Rubkari of the Court 
of the Collector, dated the 29th January 
1810. In the plaintiff's pleadings it was 
stated that a Rubkari was sent to the 
Court of the Collector of Bhagalpur for 
enquiry as to the title of the Zemindari 
of Pergannah “Handwa, that the reply of 
the Collector to the District Judge had 
been that the Mahal Kharagpur together with 
Pergannab Handwa constituted the Zemindari 
of the plaintiff and that the said Raja is 
competent to appoint Ghatwals in his own 
Zemindari. We. may presume that it was 
thia reply that was declared to be incor- 
rect. This finding is nct res judicata as 
between the plaintiff and the defendant 
now before us, but it is of interest as 
showing the opinion of the Courts of that 
date based upon a mass of documents 
which are not now available. The opinion, 
however, does. not go so far as to say that 
Raja Subhao Singh waa not a Ghatwal 
at all. It says only, as I understand it, 
that he was not a Ghatwal serving under 
Kharagpur, but held a Milkiat Zemindari 
independent of the Kharagpur Estate. The 
Judges of those days were fully aware 
ef the distinetion between a Milkiat and 
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a subordinate §(Mukararri tenure’, and it is 
impossible to believe that they would have 
decided that the tenure was a Milkiat 
tenure unless upon the documents before 
them they ‘were satisfied that the estate 
was held directly’ under the ruling 
power, | 
Mr, Hasan Imam contends that the real 
position was that the ‘Rajas of Handwa, 
if indeed they were independent of Karag- 
pur, were not Ghatwals at all, and that 
the Ghatwals mentioned in the Sanad did 
not include the Handwa Raja, but were 
Ghatwals holding Sikmi Ghatwalis under 
the Raja of Handwa. For an elucidation 
of this point it is necessary to examine 
carefully the Sanad granted by Captain 
Brown whichis Exhibit (K) and the sche- 
dule attached to that Sanad which is Ex- 
hibit 105. In Sutherland’s report, Exhibit 
126, is an extract from a report made by 
Captain Brown himself, This report is 
interesting as showing that Captain Brown 
recognised three slasses of holders of land. 
- (1) The Zemindars of the low country, 
(2) Chief Manjhis bound by a Muchalka 
and holding Jagir lands in the plains; 
and (3) Subordinate Manjhis holding Chau- 
kis in the hills. His proposals were that 
the Sardars or Chiefs of Divisions should 
be restored: to their authority and receive 
Sanads from Government specifying the 
duties they were to perform and that 
similar engagements shouldbe taken from 
the Manjhis binding them to their Sardars. 
Police establishments should be set up in 
each Tappa of the YZemindars and the 
Thanadars prt under the control of Sazawals. 
His suggestions were approved by Govern- 
ment and a line of Police poste established in 
Bhagalpur, Colgong, Raj Mahal, eto., to 
the north and east of the Jungle Terai Mahal. 
The Jagirs given by him were approved by Mra 
Cleaveland. Many of them are still in exist- 
ence and have been the subjectof consideration 
by the Judicial Committee. It is necessary 
_ in considering the real meaning of Brown’s 
Parwana to bear carefully in mind his views 


of “the policing of these tracts. The 
Parwana Exhibit K is headed as 
follows:—-Patia in terms of Kabuliyat 
granted to Raja Subhao Singh, Babu 


Udit Singh, Gopal Singh, Babu Lal Singh 
and other Ghatwals of Perganna Handwa 
appertaining to Kharagpur Jungle Terai 


Mahals, Sirkar Monghyr, in the Pro- 
vince of Bihar. The terms of the grant 
are that these people should pay their 
revenue Uirest to the treasury and by 
means of the Barkandazes, who hold Jagir 
grants, should patrol the villages, and when 
called upon by Government shonld produce 
an army of seven Sardarsand three hund- 
red archers and Barkandazes. Then follows 
the schedule HExhibit.105, in which the 
details of the grant are set forth. Raja 
Subhao Singh takes five Taluks’ with a 
total rent of Rs. 2,075. Udit Singh takes 
three Taluks with a rent of Rs, 549, 
Gopal Singh takes two Taluks with a 
rental of Rs. ~ 270, Udit and Gopal are 
in subsequent documents specifically des- 
scribed as Ghatwals. The duties of Subhao 
Singh were precisely similar to those of 
Gopal and Udit and we find from Exhibit 
(L) that Udit and Gopal were olosely 
related to Subhao, It is clear, I think, 
that Udit and Gopal held these lands as 
did Raja Snubhao Singh by virtue of their 
descent from Bijoy Singh. ,It is also olear, 
from the terms of the Parwana in which 
allusion is made to Jagirs held by Barkan- ` 
dazes already in existence and from the 
fact that all the grantees except Subheo 
are specifically described as Ghatwals, that 
Captain Brown was not sonferring a new 
grant, but confirming an old. one, and 
that he was not imposing new duties, 
but merely stating the existing conditions 
upon which the tenure was already held. 
The Sardars mentioned as having Jagirs 
may be taken to be the Sardars- mention- 
ed in his report. The Barkandazes to be 
employed were the Barkandazes mention- 
ed in Regulation XX of 1817. It is to 
be noted that in his report to Govern- 
ment the word “Ghatwal” isnot used, Nor 
in Grant’s report of 1786 [see Raja Lelanund 
Singh Bahadoor v. Government of Bengal a] 
was the word Ghatwal used, „but ‘ ‘thero is no 
doubt”, their Lordships say, “that the tenures 
here spoken of are Ghatwali tenures though 
they are not mentioned by that name.” 
There is nothing in the use of the word 
Zemindar to support Mr. Hasan Imam’s 
contention. At the time of granting this 
Parwane to Subhao Singh’ and the othor 


. (1) 6 M. L A, 101 at p. 122; 4 W. R. P. C. 77; 1 Sar, 
P. O.J. 505; 1 Suth. P. U. J. 248, 19 E. R. 38, 
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Ghatwals, Brown’s intention was to hold 
them responsible, as they had: hitherto 
been responsible, for the performance by 
the Sardars and Barkandazes of ‘their 
duties as head Manjhis and hill Policemen. 
There were no Polise posts then in existence 
in the Zemindari Tappas. Subsequently 
when he submitted his whole scheme to 
Government he left out of account the 
Zemindars in whose,Tappas these outposts 
were. to be set up, and when they were 
set up, those Zemindars were exempted by 
‘Regulation XXIL of 1793 from Police 
duties. But it is most significant that to 


this day no outpost bas been set up” in. 


Pergannah Handwa, which is still a non- 
Police trast. 


\ 


The Parwana granted by Captain Brown , 


_ received no confirmation from Mr, Cleave- 

land. It did ressive confirmation from 
Mr. Cleaveland’s successor. In Exhibit (L) 
Mr. Dickson or Dickenson, on the applica- 
tion of Parandar Singh stating that Raja 
Subhao Singh and other Ghatwals holding 
under Brown’s Sanad of 1184 are dead, 


declares Raja Parandar Singh to be in 
“possession of the. share of his uncle 
Subbao Singh and of his grand-unoles 


Udit Narain Singh deseased 
Singh (who is still living but unable to 
pay the rent of his Taluk), and the terms 
of the patta are reiterated, requiring Subhao 
Singh and the other Ghatwals to go round 
each village with the Barkandaz of the 
village and when required by the Sirkar 
to appear before the Hazur with 7 Sardars 
and three }unodred Barkandazes ard pay the 
fixed jama of Rs. 2,701 less Saraf Re. 59.2 0 
directly into the treasury. This Farwana 


is inconsistent in .the Jast two respects with. 


that granted by Cleaveland to Raia Kader 
Ali, Exhibit-58 (1), dated Ist May and 13th 
May 1781, for in the latter Parwanas it is 
ordered that the revenue of Handwa Rs. 2,818 
(not Rs 2,641-14-0) shall be paid not direatly 
into the. treasury, but'through the Raja of 


Kharagpur, And this Parwana is signed 
by Warren Hastings himself. Dickson’s 
directions in this respect were again 


negatived by the Permanent Settlement, 
Exhibit (60), dated the 5th January 1796, 
in whioh Pargannah Handwa is mentioned 
as one of the 21 Mahals upon which revenue 
is assessed as appertaining to Pargartrah 
Kharagpur. In Exhibit G, the gereral 


and Gopal, 


Singh, Udit Singh and Gopal Singh, 
‘is urged by Mr. Hasan, Imam that 


register of estates paying revenue to 
Government prepared under section 2 of Re-. 
gulation XLVIII of 1793, we find Pargannah 
Handwa shown as-paying revenue jointly 


“with 14 other Pargannahs and-the name of 


Raja Lilanand Singh Bahadur entered as the 
Malik. On the other band in Hxhibit F, 
memorandum of jama of the permanent 


Mukarrari right to the Mahals in district ` 


Bhagalpur dated 1209, we find it stated 
that the Mukarrari Patta was granted after 
the Dewani subject to Ghatwali and refer- 
ence made to Mr. Dickson’s orders granting 
a new Sanad to Raja Parandar Singh for 
the Taluks granted by Brown to ue 

t 
the 
Permanent Settlement changed—if not the 
character—at least the incidents of the 
tenure. We have, therefore, to consider firstly 
what were the insidents and character 
of the tenure. before the Permanent Settle- 
ment and next whether by the Permanent 
Settlement its incidents and character were 


changed, An Istamarari Mukarrari tenure - 


was regarded asa grant made for life to an 
individual and on the death of the life- 
holder the sanction of Government was 
necessary to validate the succession. The 
tenure was held ata fixed rate instead of 
on an annual agreement. This is clear 
from the fact that by Regulation I of 
1815 the Istamrari Mokarrari tenures out- 
side the permanently settled districts were 
declared to be resumable on the death of 
the life-tenant: Captain Brown’s intention 
was to create Subhao Singh a principal 
land-holder (a position which he no doubt 
already held) for the political purpose of 
guarding the frontiers on the west against 
the incursions of the barbarous Paharias by 
means ofa war-like peasantry entertained 
as a standing militia with suitable territorial 
allotments under him [see Raja Lelanund Sing 
Bahadoor v. Government of Bengal (1)]. The 
office was granted to Subhao Singh personally 
and was resumable'on his death. {t was, there- 
fore, necessary for Parandar Singh to report 
the death of Subhao Singh to Mr. Dickson 
and to obtain a renewal. This renewal 
was obtained in 1794. The position in 
1794, therefore, was that the Handwa Ghat- 
wali was a Zemindari Ghatwali held di- 
rectly under Government resumable at the 
death of the life tengnt. i 
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It has been the contention of the appel- 
lant’s family for generations, and strongly 
pressed by Mr. Manuk, that the payment 
of revenue through Kharagpur was an ar- 
rangement. made for the sake of convenience 
only, but on reference to the map it will 
be observed that Kharagpur is no nearer to 
Handwa than was Bhagalpnr ani it can- 
not be possible that for the sake of con- 
venience only the revenue of Handwa should 
have been sent first to Khasagpur and then 
on to Bhagalpur. The Collector of Bhagalpur 
< in 1813 [Raja Lelanund Sing Bahadoor v. 
- Government of Bengal (1)] reported to the 
Magistrate of Birbhum that at the time of the 
Decennial Settlement the Ghatwals were not 
treated as independent Talukdars, no settle- 
ment was made wih them and they were 
included in the settlement of the Gemindar 
of whom their lands were held. The ap- 
pellint’s ancestors have, however, also fre- 
quently said their tenure is in all respects 
similar to that of Chandan Passye or 
Lachmipore. This also was Word’s view 
(Exhibit 63), dated 1833. The Sadar Dasani 
Adalat in the case of Rup Narayan Deo v. 
Raja Qadir Alee, decided in 1209, pointed 
out that the revenue of Chandwa Fassye had 
been inclnded in‘ the revenue of Kharag- 
pur by mistake, and suggested (a sugges- 
tion that was not adopted) that the 
Board of Revenue sghonld excludes Chandwa 
Passye frem the Revenue Roll of Kharag- 
pur. At page 123 of Volume VI, Moore’s 
Indian Appeals [Roj2 Lelanund Sina 
Bahodoor v. Gorernment of . Rengal (1)], 
a report of 1813 is qucted in which it 
is stated that the Ghatwals attached to 
the Kharagpur estate beld their lands by 
virtue of Sanads granted by the Zamindars 
of Kharagpur, except some who have recieved 
theirs from the former authorities. The 
inference is justified upon all the eviddnce 
available that, Chandwa Passye and Hand wa 
were like Kharagpur, Birbhum and Pachit 
Crown Ghatwalis. They were not aualogous 
to the Kharagpur Ghatwalis nor to tho 
Birbhum Ghatwalis. They: were Moghul 
Ghatwalis. The effect of the Permanent 
Settlement npon military tenures was dis- 
cussed in Raia Venkata “Rao v. Oourt of 
Wards (2):. “The provisions of the Sanad,” 

(2) 2 M. 128; 3 Suth. P. C, J, 726;6 C. L. J. 153; 4 


Ind Jur, 133; 8 Shome L. R, 175:7 IL A. 88; 4 Sar, P. 
C. J, 8i; 1 Ind. Deo. (x. s.) 361 (P. 0.). 


their Lordships say, “differed in no respect 
from those which are contained in every 
-erdinary deed of Permanent Settlement. 
The feudal or military tenure was at an 
end. The six Pergannas to which the Sanad 


“related became new Zemindaris subject to 


the payment of fixed land revenue and 
subject to the ordinary stipulation and the 
performance of the duties ordinarily imposed 
upon Zemindars,” And their Lordships go 
on to quote as a correct statement the 
llth paragraph of the written statement of 
that case: “That under the Empire of the 
Muhammadans the ancient Zemindari of 
Nozvid was extensive and was goverced by 
its Chiefs with absélute power and independ- 
ence; bat under the policy of the British 
Government the same has become divested 
of its military character and dwindled into 
a large Peshkash paying Gemindari.” Their 
Lordships, therefore, advise ‘Her Majesty 
that the lands in snit be declared to bea 
part of the Zemindari above mentioned.” 
And in the ease of Muttu Vaduganadhu Tevar 
v. Dora Singha Tevar (3), their Lordships say: 
“In this case the Istamrar Zemindar was put 
in his place by the Proclamation of 1:01, itis 
to the terms of that document that we must 
look in order to fiad the quality of ‘his 
estate, The Madras Government were no 
doubt ina position to grant out the estate 
on other than the old terms. The 
question is whether they did so.” I have 
no hesitation in saying that inthe Permanent 
Settlement of 1796 the Governor General 
did not grant all the estate created by 
Captain Brown’s Sanad on other than the 
old terms. He was not dealing with Parandar 
Singh stall. In the case of Nelmont Singh 
Deo v. Bakranath Singh (4) (at pages 
204 and 205) the following statement of 
the law is made: “The Permanent Settle- 
ment of the lands did not alter the nature 
of the Jagir or of the tenure upon which the 
lands were held, nor could it convert the 
services which were publie into private ser- 
vices under the Zamindar. The Zemindar 
became entitled only to the rent or revenue 
which was previously payable to the Gov- 


. ernnsnt and in respect of which he was 


(3) 3 M. 290;8 I. A, 99; 4Sar. P. O. J. 239; 5 Ind. 
Jur. 438; 1 Ind. Dec. N 8) 757? P.0.), 

(4) 90. 187; 9 I. A. 104; 5 Shome L. R, 68; 4 Sar. 
P. O. J. 885; 4 Ind. Dee. IN, 8.) 777 (P. C) 
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‘asseased, and not to the services in respect 
of which the 1/3rd of the rent or revenue 
was allowed to the tenant as compensation 
for the services. Those services continued 
to be due tothe Government.” 

This is sonolusive, The Permanent Settle- 
mant might destroy a military tenure by a new 
contract with the holder of the tenure. It could 
not affect the position of a tenure-holder with 
whom the new settlement was not made. 

The. case of Raja Lelanund ‘Sing Bahadoor y. 
Government of Bengal (1) is no authority for 
the contrary proposition. It desided -only that 
land once assessed with revenue as a part of 
Kharagpur sould not be resumed or re-assessed. 

The Handwa tenure was prior to the 
Dewanee a Moghul Ghatwali. The effect of 
assumption of jurisdiction over the Jungle 
Terai Mahals by the East India Company 
was at most toconvert the allegiance of 
the Ghatwal from an allegiance to the Moghul 
Empire to an allegiance to the East India 
Company. The Permanent Settlement did 
not destory the Company’s right to enforce, 
nor relieve Parandar Singh from liability to 
render, that allegiance. Nothing that has 
since been done- has altered the position. 
The decision of Mr. Travers (Exhibit iC) 
that the tenure could not” be resumed had 
no higher effect than the decision of Mr. 
Alexander which gave rise to the suits of 
Raja Lelanund Sing Banadoor v. Government 
of Bengal (1), The descendants of Parandar 
Singh have never specifically refused to renuer 
services as Ghatwals. Exhibit E, dated the 
24th December 1816, was not such a specific 
refusal. it was merely a protest by Jhabban 
Singh against the omission of his title of 
Raja in Parwanas addressed to him. The 
entry of the Ghatwali service attached to the 
Mahal in Exhibit F still stands. So late 
as 1880, the Deputy Commissioner of the 
Santhal Pergannahs (Exhibit ~AAI) was 
trying with the idea of enforcing the services, 
as Ghatwal, of the proprietor of the Handwa 
estate. It may be that the power to enforce 
these services has lapsed by limitation. That 
question was not argued dt the Sar and could 
not~be raised in this suit. I am satisfied 
that the right has not been destroyed by 
any definite act. Buchanan (McPherson’s 
Settlement Report, Appendix, page xli) may 
have been historically correct, but he erred 
on- the point of law. 


This by no means enda the matter. The 


tenure may be a Ghatwali tenure. A person 
holding it as a Ghatwali tenure might have 
no power to alienate it: The real question is, 
whether the mortgagor Udit Narayan Singh 
held it as a Ghatwali tenure. | 

Mr, Manuk asserts that this oase .is in 
no respect different from that of the Dhimsain 
Jagir in the Zemindari of Pashit dealt with 
in the oase of Nilmont Singh Deo v. Bakra- 
nath Singh (4). His revenue is payable to 
Government; his services are to be rendered 
to Government and the penalty for failure 
to render service is enforcible by Govern- 
ment, The revenue is clearly not payable 
to Government. It is payable to the Raja 
of Kharagpur. No services have been ren- 
dered to Govérnment since 1796.~ There is 
no penalty in Captain Brown’s Sanad at- 
tached to the failure to perform Police duties. 
The only penalty suggested is that if any 
body blodges any complaint, then on proof of 
the matter after enquiry punishment will 
be inflicted on you. That was a sondition 
imposed upon every Zamindar prior to Rə- 
gulation XXII of 1793. It is further said that 
he who will give bad advice to others and will 
interfere with the affairs of Government will 
be held guilty and will be turned ont of his 
tlaga and will not beallowed to come back. 
This was a penalty to be imposed not upon 
the grantees under the Sanad, but upon any 
body residing within the Taluk who might 
misbehave himself. The penalty to be 
incurred by the Dhumsain Jagirdar was 
not attributable to his original Sanad, but 
to the {Muchalka or security bond executed 
at ‘the time of the appointment. The 
question decided in the case of Nilmoni 
Singh Deo v. Bakranath Singh (4) was 
whether the Manzas in question, which 
had been keld by the plaintiff's father 
during his lifetime and which at his death 
had dessended to the plaintiff as his heir and 
to which the plaintiff was appointed by 
Government, were liable to be attached in 
execution of a decree against the father as 
assets by desuent in the hands of the plaint- 
iff his son. In the sase before us the 
appellant has not been appointed by Govern- 
ment, Mr, Imam asks us to-attach import- 
ance to this and-to the fact'that he hag 
given no Mnohalka nor Kabuliyat. I would 
attach even greater importance to the fact 
that his father was not appointed by Gov- 
ernment. His grandfather. Madho Singh, 
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was not appointed by Government. His 
great- grandfather, Jhabban Singh, was not 
appointed by ‘Government. The last appoint- 
ment made. by Government was that of 
Parandar Singh and when an attempt was 
made to assert the right of appointment 
onthe decease of Parandar Singh, the Col- 
“lector declined to make the appointment 
and the Zemindar of Kharagpur was held 
by the Courts not competent to do so. 


Never’ since the death of Raja Parandar / 
. Singh has any. propietor of Handwa applied 
for a renewal of the Istamrari Mukarrari 
Ghatwali grant. For a hundred years no 
Mughalka or Kabuliyat undertaking military 
service has been given. No suggestion that 
the tenure was liable to military service was 
made until after the death of Udit Narayan 
Singh it became desirable to avoid paying ` 
Udit Narayan Singh’s debts. On only one 
occasion has mutation of rames even been 
applied for, and on that occasion mutation of 
names was refused (Exhibit B), All that was 
done was that a note was made in the Re- 
gister of Raja Udit Singh’s application and 
the report made thereon. Whenever it has 
been necessary to prepare a list of the Ghat- 
wali tenures of the Santhal Pergannahs, 
Parganna Handwa has been omitted. In 
successive settlement reports’ no mention is 
made of any Ghatwali duties to be per- 
formed. On what basis can the appellant 
claim that he or his father were Ghat- 
wals P 
At the outset of the argument we sug- 
gested to Mr. 
involved was: Did the appellant succeed to 
his father’s estate by inheritance or by 
appointment . If he succeeded by inherit- 
ance as his father’s representative-in-in- 
terest he was estopped from denying his 


father’s right to alienate. the estates. 
If he susseeded to the estate, by 
appointment his father’s interest in the 


estate was dead and could no longer be 
pursued. For this view I find support in 
the obiter dictum of Mookerjee, J., in Bhagwat 
Buksh Roy v. Sheo Pershad Sahu (5) and 
in the. judgments of Mullick, J., and Jwala 
Prasad, J. (equally obzter), in the case of 
Jadab Lal v. Debi Lal Singh (6). I 

(5) 21 Ind. Cas. 481; 180. L. J. 277’at p. 307; 18 C, 
W. N. 297. 

(6) 42 Ind, Cas, 359, 2 P. L. J. 725; 3 P. b. W. 149. 


- power. 


Manuk that the real issue ` 


place the case bafore 
and, as I think, 
these two cases, 


us on a different, 

a higher plane than 
Udit Narayan Singh was 
not appointed to the post of Ghatwal. 
He was merely de facto holder without 
license from the ruling power of the lands 
attached to the post of Ghatwal, and as 
such mortgaged his right, title and interest, 
His son (or his wife) has suoceeded by 
inheritance’ or under his Will to such 
rights as he had. They cannot sucoess- 
folly impugn his title, or even ask that the 
question of his title be investigated. The 
ruling: power is not a party to the suit, 
nor is any Ghatwal appointed by the ruling 
It is well settled that in mort- 
gage suits the paramount title of parties other 
than the mortgagor or his representatiye- 
+ In-interest cannot be gone into. 

The right, title and interest of Udit 
‘Narayan Sirgh was mortgaged, and must 
be sold in execution of the decree to be 
made on the mortgage. It is only to be 
regretted that the time of the lower Court 
and this has been so long, occupied in an 
enquiry of merely historic interest. 

In view of the value of the subject- 
matter of the suit I deem it expedient to 
record briefly my findings on the several 
issues framed. 

The first issue was not contested in this 
Court. It is admitted that the mortgage 
bond is genuine and the corsideration 
money advanced. 

On the second and sixth issues I find 
that the property mortgaged by the late 
Udit Narain Singh was a Ghatwali tenure, 
not held by him as’ a Ghatwal. Such 
right, title and interest as he had therein 
were alienable, acd did not terminate 
with his life. The defendants Nos, 1 and 
2 would either of them be estopped as his 
respresentative-in-interest from pleading that 
such right, title and interest as he held were 
inalienable, 

On the third issne I frid that the 
decision in Suit No. 368 of 1909 is not res 
judicata. The suit in question was one to 
enforce a puisne mortgage upon the same 
property. The present plaintiffs were defend- 
ants to the suit as prior mortgagees. The 
present defendants pleaded successfully that 
the property mortgaged was inalienable; but on 
the sase coming to the High Court in appeal , 


_ the Court of Wards, who were then in charge 


» was recorded as 
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KESHOBATI KUMARI 0, SATYA NIRANJAN OHAKRABERTY, 


of the estate, obtained a withdrawal of the 
appeal by promising to pay the mortgage 
money. There was no issue ‘contested as 
between the present plaintiff and the present 
defendants with regard to the alienability 
of the property. -The case was not one in 
which the decision would be res judicata as 
between co defendants, 

In the finally published Reaord of 
Rights the late Raja Udit Narayan Singh 
Mukarrari Istamrardar 
in respect of the mortgaged property in 
such documents as are before us. -These 
documents relate only to the liability of 
the tenants to pay rent to him. The 
Khewats have not been filed and even if 
thay had been filed, I should hold on the 
fourth issue that they would be evidence 
only of hfs title as proprietor and would 
not be conclusive with regard to a question 
of. military duty attached to the proprietary 
rights, 

On the 5th-issne my finding would be 
the same as on the 4th issue. 

On the seventh issue the question whether 
the Raja had any right to make disposi- 
tions of his property is sovered by my 
digoussion of the facts of the oase. The 
right, title and interest of the late Udit 
Narayan Singh not being Ccerived from the 
ruling power by appointment, he was at 
liberty to dispose of such right, title and 
interest as he possessed. 

The learned Subordinate Judge has not 
discussed the eighth issue and it was not 
touched in the arguments. I sonfess that 
I can see no meaning in it at all, The 
bond in suit is binding against whichever of 
the defendants is the representative in- 
interest of the late Raja. That question is 
still sub judice in another appeal now before 
ug. . 
wi is conceded by the appellants that 
the ninth issue doesnot really arise. The 
sole question is, whether under section 6 
of Regulation III of 1872 the respondent 
is entitled to a decree for more than half 
the mortgage-debt. The learned Subordi- 
nate Judge, while recognising the force of 
section 6, has made a decree for eight lakhs 
of rupees with interest from the date of 
the filing of the suit. This is in clear 
contravention of section 6. Under Order 


N 


3 XXXIV ofthe Civil Procedure Code the 


decree of the Court must set forth the 


the decision of the appeal of 


amount due on the latest date of payment. 
I hold that this is the decree whioh is 
contemplated by section 6 of Regulation 
III of 1872 and that it should be decreed 
that the amount due on theday of payment be 
eight lakhs of rupees. , 

Section 6 is a bar to a decree for 
interest upon interest. Interest subsequent 
to the decree must he limited to interest 
on the principal advanced and the sosts 
of the suit, Therefore, on four Ixkhs of 
rupees and sosts, interest will run at 6 
per ‘cent. per annum. Costs both in the 
lower Court and in this Court will be 
caloulated on the total amount decreed, 
The appellants having failed on all the 
important issues” involved will bear their 
own costs in both Courts. This decision 


< covers both issue No. 10 and issue No. 11, 


This decision disposes of Appeal No. 89, 
Mr, Naresh Chandra Sinha argued that 
the decree could nòt bear interest at all, ` 
but in course of the argaments conceded 
that that part of ‘the decree relating to 
interest on the original principal sould not 
be assailed. His position with regard to 
the compromise filed was that his inability 
to pay the instalments promised was due 
to the fast that the estate was in the 
hands of the Receiver, and that in view 
of the dispute regarding fitle to the estate 
he was unable to obtain from the Recei- 
ver the aums necessary to pay the first instal- 
meut. It is immaterial by what causes the 
compromise became infructuous. The learn- 
ed Subordinate Jndge was correct in 
saying that it has besome infructuous and 
cannot be acted upon. The parties will, 
therefore, be relegated to their former posi- 
tions and the considerations which cover 
the Kumar 
cover also the position of the Rani. The 
decree whioh I propose will be of effect as 
against the  representative-in interest of 
the late Raja Udit Narayan Singh, whether 
that representative in-interest bs the Kuman 
or the Rani. 

Appeals dismissed, 


7 
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HUSSAIN BAKSSH YV. PALA SINGE. 


PUNJAB CHIEF COURT. 
Seconp C1:vin Arpaau No, 3195 or 1917. 
July 18, 1918. 

Present:— Sir Henry Rattigan, Kt., Chief 
Judge. 

HUSSAIN BAKHSH— D SFENDANT— 
APPELLANT 
~ versus 
PALA. SINGH anv OTHE 8S—PLAINTIFES 
— RESPONDENTS. 

Limitation Act (IK of 1903), Sch, I, Art. 144—Adverse 
possession —Independent trespassers, whether can tack 
on their periods of possession. 

Plaintiffs as collaterals of one B. sued to reeover 
possession of certain land held by the latter as an 
ocoupancy tenant. It appeared that after B.’s death 
in 1903 his mother remained in possession till 1905, 
when she was ejected by the defendant under due 


process of law. It was contended that the plaintiffs’ | 


Suit was time- barred as it was open to the defend- 
ant to “tack on” to his period of adverse Possession 
the period during which B.’s mother was in adverse 
possession: 

Held, that it was not open to the defendant t 
tack on the period during which B.’s mother was in 
adverse possession, as both were independent trespas- 
sers and he could not assert that he claimed through 
or under her. 


Second appeal from the decree of the 
District’ Judge, Gurdaspur, dated the 24th 
August 1917, reversing that of the Munsif, 
ist class, Gardaspur, dated the 18th May 
1917, dismissing plaintiffs’ claim. 

Bakhshi Tek Onand, for the Appellant. 

Lala Durga Das, for the Respondents. ` 


JUDGMENT.—Plaintiffs, as collaterals 
of Bhagwan Singh, seek to recover posses- 
sion of certain land held by the latter as 
an occupancy tenant. It appears that 
Bhagwan Singh died in 1903 and that 
after his death his mother, Musammat Ishri, 
entered into possession and remained in 
occupation of the land until 1905 when 
she was ejected under due process of law 
by Hussain Bakhsh, defendant. 

Defendant’s answer to the suit is that 
the claim is time-barred ; bat the District 
Judge has held that tte plea has not been 
established and that the suit is within 
Defendant appeals to this Court and 
on his bshalf Mr. Tek Chand has strenu- 
ously contended that the decision of the 
District Juigeia errondsus. He claims that 
the suit is barred under either Article 142 or 
Article 149 or Article 144 of the Limitation 
Ast, 
cannot clearly fall thereunder, inasmuch 
as plaintifis do not claim to have been in 
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As regards Article 142, the present case “ 


í -189 


possession of the land or to have been 
dispossessed or to have discontinued posses- 
sion. Article 140 is equally inapplicable 
Inasmuch as plaintiffs, who are reversioners 
in the sense in which that term is under- 
stood in the Punjab Customary Law, are 
not reversioners ia the sense in which that 
term is used in the Article [see Roda v. 
Harnam (1), Finally, as regards Artiole 144, 
Mr. Tek Ohand admits that Hussain Bakhsh 
himself has not been in adverse possession 
for 12 years, but he claims that it is open 
to Hussain Bukhsh to “tack on” to his 
period of adverse possession the period 
during which Musammat Ishri, whom 
defendant- ejected, was in adverse possession, 
and the learned Pleader contends that 
Musammect Ishri was in fact, during the 
time she was in possession, holding under 
the defendant, -who is the landlord of the 
land. The latter contention is opposed to 
the fasts of the case and to the allegations 
of defendant himself in the suit in which 
he succeeded in obtaining a decree of eject- 
ment against Musammat [shri, whom he then 
described as a trespasser in possession with- 
out any lawful right. Musammat Ishri and 
defendant must be regarded, therefore, as two 
entirely independent trespassers; and Cefend- 
ant cannot possibly assert that he claims 
through or under Musammat Ishri. 

In these circumstances, the authorities 
in this country are overwhelming to the 
effect that it is not open to the defendant 
to tack on the period during which Musam- 
mať Ishri was in adverse possession [see 
S‘arling’s Limitation Act, page 354; Ras- 
tomji’s Limitation Act, Second dition, 
pages 508-509 ; Ditu v. Devt Dial (2), Guroo 
Churn Dutt v, Krishna Mont Gupta (8), Ram 


` Inkhan Rai v. Gajadhar Rat (4) and Baldeo 


Singh `v. Mohan Sing’ (5)]. In my opinion 
the suit has been rightly held to be within 
time and I accordingly dismiss this appeal 
with costs. 
Appeal dismissed, 

(1) 18 P. R. 1895. 

(2) 189 P. R. 1889. 

{ 2C. W. N. 315. 

4) 8 Ind. Cas. 1095; 33 A. 224; 7 A. L. J, 1184. 

(6) 22 Ind. Cas, 856; 119 P. L. R. 1914; 72 P. W. R. 
1914. 
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RAJANI KANTA'PAL V. KEDAR NATH BISWAS, 


CALCUTTA HIGH COURT. 
Rue Nisi No. 351 or 1918. 
July 19, 1918, 
Present :—-Mr. Justice Teunon and 
Mr. Justice Cuming. 
RAJANI KANTA PAL— PETITIONER 
versus 

KEDAR NATH BISWAS AND OTHERS— 


Oprosite PARTIES, 

Civil Procedure ‘Code (Act V of 1908), s. 115— 
Revision—Error of law, whether ground for. interference 
—Remedies, other, open to petitioner, effect of. 

The petitioner ' purchased a holding in execution- 
of a money-deoree obtained against the tenant by a 

_third party. The landlord refused to recognise the 
petitioner as a tenant on the ground that the holding 
was non-transferable. Thereafterthelandlord brought 
a suit for rent against the old tenant and obtained a 
decree ex parte in execution of which he sought to 
have the property sold, whereupon the petitioner 
preferred an objection contending that the landlord’s 
decree was merely a money-decree inasmuch as ib 
was obtained against the old tenant who had na 

interest in the tenanoy. The Court, holding that the 
objection of the petitioner was preferred under the 
provisions of Order XXI, rule 58, Civil Procedure 
Code, overruled it as being barred under section 170 
of the Bengal Tenancy Act. The petitioner moved 
the High Courtin revision under section 116, Civil 
Procedure Code: 

Held, that as the petitioner had other remedies by 
suit or otherwise and that as the error of the execut- 
ing Court, if any, was at mostan error of law, the 
intervention of the High Court under section 115, 
Civil Procedure Code, was not called for. [p. 19], col. 
2; p. 192, col. L.] 


Rule against the order of the Sub- Judge, 
Nadia. 

FAOTS. —Robertson and Co. obtained a 
permanent lease of an under-tenure under 
the deoree-bolders ‘sometime ago. Petitioner 
purchased the under-tenure on 13th Novem- 

- ber 1913 in „execution of a money-desree 
before the arrears sued for now accrued 
due. This purchase was brought to the 


notice of the deoree-holder-landlords in due’ 


But in 1917 Ceoree-holders land- 
„lords obtained a decree for rent against 
“Robertson and Co., ‘ignoring the 
ohase of the petitioner, . and brought the 
property to sale in execution of the decree. 
Petitioner put in an‘objection that the latter 
decree was not a rent-decres but a money- 
decree and as such was governed by the 
claim sections of the Civil Prosedure Code, 
and moved the High Court against the order 
of the lower Court overruling the objection. 

Babu Barnashibast Mukherjee, for the Peti- 
tioner.—The points to be decided are :— 

(1) Whether the decree obtained by the 


course. 
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landlord was a rent-deoree or not? 

(2) If it was a rent-decree, whether the 
claim was barred by section 170 of the 
Bengal Tenancy Act as the lower Court 
says? 

[Teunon, J.—You have your remedy by 
a suit]. 

Tf the property is sold then there will 
be difficulties, The lower Court had ‘no 
right to decide the question without deciding 
whether it is a rent-decree or not. There- 
fore I submit the 
Lordship’s consideration: 

(1) The decree in execution of which 
the property was sold was a money-decree 
against Messrs. Robertson and Co,, who were 
not properly represented. 

(2) The tenancy being a permanent under- 
tenure is transferable under the law and I 
having purchased it with the knowledge of 
the landlord, my right cannot be challenged. 

My application was under section +7 of the 
Civil Procedure Code. 

[Teuson, J—If£ you are in possession then 
your application was under Order, XXI, 
rule 58. | 

Babn thanindra Lal Moitra, for the Oppo- 
site Party.— The original petition was under 
section 47 of the Civil Procedure Code. The 
learned: Judge dealt it as one under Order 
XXI, rule 58. In order to prove whether 
the decree is a rent-deares'or not, it is 
to be decided whether the original suit for 
rent was-brought by the original sole land- 


‘lord against the recorded tenant. 


[Teunon, J.—Your case is that this is a 
non-transferable occu paucy holding, but they 
say that itis a transferable under-tenure and 
permanent and the petitioner’s case is that 


. it was transferred to him with your know. 


ledge. If this is proyed to be so, what is 
the value of your decree? ] 

If that is held, he- should put in the 
decretal amount in Court and take receipt 
from Court under section 170, clause’ (3), 
Bengal Tenancy Act In support of the 
proposition that when the plaintiff is the 
landlord at the date of thesuit the applica- 
tion for execution of the decree is to be 
made under the Bengal Tenancy Act, Kheéra 
Pal Singh v. Kritarthamoyt Dassi (1) was 
referred ‘to. 


(1) 10 0. W. N. 647; 30, L. J 470; 38 Me 568 
(F. B.). 


two points for your . 


+ 
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` [Teuson, J.—This 


case is not in point. 


In Khetra Pal Singh v. Kritarthamoyi 
Dassi (1) there was no question 
that the proper tenant was sued at that 
date. | ot 


By withholding the rent from me he 
cannot force me to recognise him as the 
transferee. He could have deposited the 
rent under section 170, clause (3), of the 
Bengal Tenancy Act or under section 61 
and then sould have challenged whether 
the tenancy was transferable or not. 


{Tsunon, J.—But if the decree is proved 
to be fraudulent? | 

Then he will have to bring a fresh suit 
and get an‘injunction, So long as the 
decree stands, it must be presumed to be 
good, But instead of depositing the money 
as aforesaid, he puts in a petition under 
Order XX1, rule 58, of the Civil Procedure 
Code. I submit your Lordships will not 
interfere in this case under section 115 of 
the Civil Procedure Code; the petitioner haa 
other remedies. 


Babu Baranashibasi ‘Mukherjee, in reply.— 
Under section 11 of the Bengal Tenancy Act 
the interest in a permanent tenure will 
be transferable in the same “way as any 
other property. Therefore, the allegation of 
my olient that the interest of Messrs. 
Robertson and Co. was a transferable one, 
is all right. The landlord knew that I stepped 
into the shoes of Messrs. Robertson 
and Co. Then again why should my 
client deposit rent'in Court under section 
61 or sestion 170 of the Bengal Tenadoy 
Act? Why should he take the risk of a suit 
without the determination of 
question as to: whether the decree was a rent- 
decree and as such whether it was capable 
of being executed under Chapter XIV of 
the Bengal Tenancy Act? I have no ob- 
jection to paying rent. Let the landlord 
recognise me as A tenant and take rent 
from me. 

As regards eon (3) of section 170 of 
tha Bengal Tenansy Act that section has 


no application in this case. 7 
[Teunon, J.—But what about section 
172 Ph 


I a not the judgment-debtor nor his 
representative, nor have I a voidable in- 
‘terest. I bought long before the date of the 
decree. 
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JUDGMENT.~—In this case it appears 
that in execution of a money deorse ob- 
tained by a third party as against the 
tenant of a certain holding or tenure, that 
tenure or holding was sold to the present 
petitioner on the 13th November 1913. | 
The landlord has refused to recognise the 
purchaser as a tenant, on the ground that 
the holding is in fact a non-transferable 
occupancy holding. The petitioner-pur- 
chaser’s contention is that this is a perma- 
nent under tenure and, therefore, transferable, 
In the year 1917 to recover rents that 
had accrued due after the sale to the 
present petitioner in November 1913 the 
-landlord brought a suit against his old 
tenant and obtained a decree ex parte, In 
execution cf that decree he now seeks to 
have the property sold. The present peti. 
tioner preferred _an objection to the exe- 
cuting Court contending that though the 


. decree was in form a rent-decree, yet by 


reason of the fact that it had been brought | 
against a person who had no present in- 
terest in the tenancy it was merely a money 
desree. This application he purported to 
make under the provisions of section 47 
of the Code of Civil Prosedure. There 
appears to be no sontroversy that the 
deoree-holder is in fact the landlord and 
there also appears to be no coutroversy that 
the rent for the period in suit was in fact 
due, the landlord haying apparently refused 
to receive rent from the petitioner and the 
petitioner having taken no action under 
section 61 of tte Bengal Tenancy Act or 
otherwise in order to secure that payment 
should be duly made. In this state of facta 
the learned Subordinate Judge held that 
the application made by the petitioner 
before us, though it purported to be one 
under section 47 of the Code, was in fact 
one made under the provisions or fal- 
ling under the provisions of Order 
XXI, rule 58, Having regard, therefore, to 
the provisions of section 170, Bengal Ten. 
ancy Act, he held that the claim could not 
be entertained and he, therefore, dismissed 
the application. 

We are asked to revise his order under 
‘the provisions of section 115, Civil Proce. 
dure Code. Now it is apparent that the 
petitioner before us has other remedies by 
suit or otherwise, and it is also fairly 
clear that if on the facts we have set out the 
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learned Subordinate Judge committed any 
error in holding that Order” XXI, rule 
58, Civil Prosedure Code, did not apply, he 
at most committed an error of law which 
is not sufficient to call for our intervention 
under the provisions of sdction 115, Civil 
Procedure Code. We, therefore, dissharge 
this Rule with costs, two gold mohurs. 
Rule discharged, 


MADRAS HIGH COURT, 
Sgconp Civit Appear No, 1199 or 1917. 
April 19,1918. 

Present: — Mr, Jastice Abdur Rahim 
aod Mr, Justice Napier. 
KILARU KOTAYYA— DEFENDANT 
No. 2—APPELLANT 
versus 
POLAVARAPU DURGAYYA AND OTHERS 
-PLAINTIFF AND Derenpant No. 1— 


RESPONDENTS, 

Hindu Law—Joint family—Alienation—Necessity, 
absence of—Decree against father—Decree held not 
binding on sons, effect of—Consideration, whether 
charge on sons share—Pious obligation—Res judicata 
—Oivil Procedure Gode (Act V of 1908), s. 11. 

Where a sale by a Hindu father is held to be 
not binding on the share of the sons, the purchaser 
is not entitled to any charge on the latter's share for 
any portion of the consideration for the sale. [p. 198 
col, 1. 

In such a case the purchaser cannot treat the 
consideration which he seeks to get refunded as a 
debt of the father which itis the pious duty of the 
sons to repay. [p. 198, col. 2.] 
` Spencer, Je judgment in Subbaiya Mudaliar v. 
Thulasi Mudaliar, 22 Ind. Cas. 44; (1914) M, W.N. 16; 
14 M. L., T. 637; 1 L. W. 65, not approved. 4 

Sadasiva Aiyar, J.’s view in Subbuiya Mudaliar v. 
Thulasi Mudaliar, 22 Ind. Cas 44; (1914) M. W. N. 16; 
14 M. L. T. 587; I L. W.65 and, Virabhadra Gowdu v, 
Guruvenkata Charlu, 22 M. 312; 8 Ind. Deo, (N. s.) 
222; followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437; 210. W. N. 698; 1 P. L. W. 657515 
A. L. J. 437; 19 Bom, L. R. 498; 26 C. L. J. 1; 33 M. 
L. J. 14; (1917) M. W. N. 489; 22 M. L. T. 22; 6L. W. 
213,44 I. A. 126 (P.0.) and Vinjanampati Peda 
Venkanna v. Vadlamannati Sreenivasa Deekshatulu, 
43 Ind. Cas, 225; 41 M. 136; 22 M. L, T. 334; 33 M. L. 
J. 519; 6 L. W. 649; (1918) M. W.N. 55, explained 
and distinguished, 

A decree against the father will not operate as res 
judicata in 2 suit by the sons to set aside the sale in re- 
spect of their shares in the property. [p. 193, col. 2.] 
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Second appeal against the decree of the 
Court of the Subordinate Judge, Bezwada; 
in Appeal Suits Nos. 22 and 25 of 1916, 
preferred against that of the Court’ of 
the Additional District Munsif, Bezwada, 
in Original Suit No. 589 of 1913. 

FACT appear from the judgment. : 

Mr. T. Prakasam, for the Appellant.—Th 
purchaser is entitled toa refund of the sale 
consideration when the sale is set aside, and 
though the sale has been held to be not 
binding on the sons, the latter are bound 
to refund a proportionate portion of the 
sale price. The obligation of the father to 
return the price is in the nature of a debt, 
aud the sons being under a pious duty io 
pay their father’s debts under, Hindu Law, 
the consideration is chargeable on their 
share in the property. 

Reference was made to the judgment of 
Spenser, J., in Subbatya Mudaliar v. Thulasi 
Mudaliar (1). = i 

Again, che decree against the father is 
res judicata against the sons and the sons 
cannot sue to set the sale aside. 

Mr. T. R. Venkatrama Azyar, for the Re- 
spondents.— There is no pious obligation where 
the sale by the father was found to be 
not for purposes binding on the family. The 
consideration cannot be treated as a debt. 
The pious obligation attaches only to debts 
contracted by the father, and not to the 
sonsequences flowing from the father’s illegal 
acts. The consideration which the father 
is bound to return cannot be charged on 
the sons’ share. Vide judgments of Sada- 
siva Aiyar, J., in Subbatya Mudaltar v. 
Thulast Mudaliar (1) and Virabhadra Gowdu 
v. Guruvenkata Oharlu (2). 

The pious obligation does not arise until 
after the father’s lifetime: Sahu Ram 
Ohandra v. Bhup Singh (8). 

The decision in the suit against the father 
cannot operate as res judicata, as the father 
could not plead absence of necessity himself 
and get the sale set aside. 

JUDGMENT. 

ABDUR Ranin, J.—The 2nd defendant 
purchased certain property from: the Ist 

(1) 22 Ind. Cas. 44; (1914) M. W.N. 16; 14 M. L. 
T, 537; | L. W. 65. E 
(2) 22 M. 312; 8 Ind. Dec. (N. s.) 222. 

(3) 39 Ind. Cas. 280; 39 A. 437; 21 0. W, N. 698; 1 
L. W. 557; 15 A L. J. 437; 19 Bom. L. R 498; 26 


J. 1;33 M. L J. 14; (1917) M. W. N. 439; 22. M. 


P. 
O. L. 
L. T.22 6 L. W. 213; 44 1. A. 126 (P, 0.). 
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defendant, the father of the plaintiffs, 
the father and sons belonging to- a joint 
Hindu family. The Ist defendant had 
instituted a suit previously by which he 
sought to set aside-the alienation on the 
ground of fraud, undue influence and want 
of consideration. This Court held that the 
-alienation could not be set aside but though 


the consideration of Rs. 800 had not been’ 


originally paid by the purchaser, yet inas- 
muah ashe undertook to pay that amount 
the previous suit was dismissed. The plaint- 
ifs were not parties to the suit and no 
question of necessity was considered or decid- 
ed by this Court. In fact that was not a 
question seriously preased at the trial in that 
suit. The, present suit has been brought by 
the sons in order to set aside that very 
sale and the plaintiffs hava obtained a decree 
to that effest. 

It has not been proved that the sale was 
made for purposes binding the family.- The 
question that is now raised before us by 

“Mr. Prakasam appearing on behalf of the 
purchaser is that ‘the plaintiffs should not 
be allowed to have a decree, so far as their 
2/3rd share is concerned, without being 
directed ta-pay a like proportion of the amount 
whioh haa been paid as consideration for 

_ the gale, that is to say, he asks us to treat 

_ the consideration for “the sale, which he 
sought to get refunded to him, as a debt 
of the Ist defendant which it is a pious 
obligation of fhe plaintiffs to repay. He drew 
our attention, in support of-this contention, to 
a passage in the judgment of Spencer, J., in 
the oase of Subbayta Mudaliar v. Thulasi Mu- 
daliar (1). But no authorities are cited therein 
in support of such a proposition. On the 
other hand, it is clear from the judgment 

_of Sadasiva Aiyar, J., in the same case that, 
in his opinion, a purchaser in similar cir- 
cumstances was not entitled to any charge 
for the consideration or any portion of it, 
that is, in a case, where the sale was held 
to be not binding on the share of the son. 
in go holding he followed a ruling of a Divi- 
sion Bench of this Court in Virabhadra Gowdu 
y. Guruvenkata Oharlu (2) and the view of the 
law laid down by -Sadasiva Aiyar, J., in 
Sabbaiya Mudaliar v. Thulasi Mudaléar (1). 
The consideration of Rs. €00 was paid for 


the sale of the property and no question of` 


debt could arise until at least the-sale is 
get aside. Whether it could even then be 
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said to be a debt which the son would be 
under an obligation to pay within the mean- 
ing of Hindu Law may be open to question. 
In any case 2nd defendant is not entitled 
to any charge on the son’s share for any 
portion of the consideration of a sale which 


‘was not for -purposes binding on the family. 


The learned Vakil for the respondent has 
drawn our attention toa passage in a recent 
ruling of the Privy Counsilin Sahu Ram 
Ohandrav. Bhup Singh (8), where it is stated’ 
that the question of pious obligation of a 
son to pay his father’s debt does not arise 
until after the father’s lifetime. This passage 
was considered by a decision of a Bench of 
this Court in Vinjanampati Peda Venkanna v, 
Vadlamannati Sreenivasa Deekshatulu (4), and 
there it is stated that their Lordships of the 
Privy Counsil could not by this statement have 
intended to modify the law, as laid down in 
a long series of decisions, as regards the right 
of a creditor to enforce a debt borrowed by 
the father both against the father and the 
son. Ib is not necessary, however, to discuss 
this point any further in this case, as I 
think thatthe ruling in Virabhadra Gowdu 
y. Guruvenkata Charlu (2) is decisive of 
the question raised by the appellant. Whe- 
ther the 2nd defendant will be entitled 
to sue the father and the sons for the con- 
sideration which has failedin a separate suit 
afterwards, is nota question on which we 
need express any opinion at present, 

The second point urged by Mr, Prakasam 
is that the desree in the previous suit, to 
which I have already alluded, operates aa 
res judicata. I think it is rightly pointed 
out by Mr. Venkatarama Aiyar that the 
father could not, as plaintiff in that suit, 
get the sale set aside on the ground that 
there was no necessity for his own act. I 
think that is a sufficient answer to this 
argument, 

In the result the appeal fails and must 
be dismissed with costs. 

NAPIER, J.—I agree. 

M.C.P, 
Appeal dismissed. 


(4) 43 Ind. Cas. 225; 41 M, 136; 22 M. L. T. 334; 33 
M, L. J. 519; 6 L. W. 649; (1918) M. W, N. 55. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 
First Civic Aresar No. 7 or 1916. 

_ June 28, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. On 
and Mr. Daniels, A. J. ©. 

BISHUNATH SINGH AND aNorasr— « 

PLAINTIFF3— APPELLANTS 
' versus 7 
BALDEO SINGH AND oruers—Dsrenpants 
f — RESPONDENTS, 

Evidence Act (Lof 1872), ss. 92,115, applicability 
of—Oral evidence to show nature of transaction con- 
tained in deed, admissibility of—Pre-emption, suit 
for--Estoppel, doctrine of, applicability of. 

- Section 92 of the Indian Evidence Act is confined 
to proceedings between the parties to the deed or 
their representatives-in-interest and has no appli- 
cation to claims by or against third persons. [p. 194, 
col, 2.) 

Parties to a transaction which is not really ari 
out‘and out sale are not estopped in a suit for pre- 
emption brought bya third ‘party from addacing oral 
evidence to show the real nature of the trans4ction, 
even when the document evidencing the transfer 
stands in the form of a sale-deed. [p. 195, col. 1.] 

Section 115 ofthe Evidence Act contemplates 
some act or conduct affecting the party pleading it 
and having the effect ef inducing him to change his 
position for the worse [p. 195, col. i.] 

Unless a transaction 1s really one which gives 
rise in law to a right of pre-emption, no such right 
oam Ae obtained by means of an estoppel. [p. 195, 
col, 2. : 

There is no estoppel where all that is proved is 
that .the transaction in dispute wasin form a sale 
and that the plaintiff treated it as a sale for the 
purpose of bringing a suit for pre-emption which he 
would not otherwise have been entitled to bring. [p. 
195, col. 2.) 

Appeal against the decree of the Subordi. 
nate Judge, Hardoi, dated the 23rd Septem- 
ber 1915. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants, 

The Hon’ble Mirza Samiullah Beg, for the 
Respondents. : 

JUDGMHENT.—Thbis appeal arises out of a 
suit for pre emption in respect of a sale-deed, 
dated the 5th January 1914, executed by Ram 
Singh, now represented by the third 
defendant Partab Singh, in favour of his 
brother-in-law, the Ist defendant Baldeo 
Singh. The property consisted of the entire 
south mahal (mahal dakhin) of Mauza 
Radanli in the Sandila Tahsil of the 
Hardoi district and the price was Rs. 8,775. 
The substantial defence in the suit was that 
the transaction was not an out and out sale, but 
of the nature of a mortgage by conditional 
gale, the parties agreeing that Baldeo Singh 
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would reconvey the proparty after three 
years on being repaid the amount advanced 
by him and that in the meantime Ram 
Singh would pay interest. There is no 
question here of a transaction disguised in 
order to avoid pre-emption, Baldeo Singh 
holds an important position in the Kotah 
State. Ram Singh was already heavily in 


“debt and showed a disposition to plunge 


still more heavily. He wanted money 
urgently to file a suit for the redemption 
of a very onerous mortgage executed by 
him in respect of anotber village Sunda. 
Baldeo Singh, who had already lent him 
money on mortgage on this very property, 
agreed to advance the sum -required, on 
condition that Ram Singh would execute 
a sale deed so as to make it impossible 
for Rim Singh tn ineur any fartber debts 
on the security of the same property. 
No one would bo likely t3 advance money 
to Ram Singh on the security of the 
property so long as the name of Baldeo 
Singh stood recorded as owner in the proprie- 
tary register. 

The plaiutiff appellunt Bishunath Singh 
on the one hand disputes the fasts and on 
the other urges a plea of estoppel against the 
defendants. This plea he bases on two grounds. 
In the lower Court section 92 of the Evi- 
dense Act seems to have been relied on, 
but in this Court it had to be admitted 
that section 92 has no application. That 
section is expressly confined, as its own 
language clearly shows and as was emphati- 
cally held bythe Privy Counsil in a recent case 
from Burma [ Young Kyin v. Ma Shwe La 
(1)], to proceedings between the parties to the 
deed or their representatives-in interest, and 
has no: application to olaims by or against 
third parties. The appellant, therefore, 
shifts his ground and urges that as Baldeo 
Singh could plead sestion 92 in answer to 
a suit for redemption by Partab Singh, 
therefore he should not be allowed to prove 
against the plaintiff anything which he 
could not have proved against Partab Singh. 
Otherwise, it is said, he would get all 
the advamiages of the position of vendee 
without the corresponding liability to 


(1) 42 Ind. Cas 642; 45 C. 320; 16 A. L. J, 825; 33 
M. L. J. 648; 3 P. L. W. 185; 6 L. W. 777; 22 C. W. 
N. 257; 23 M. L. T. 36; 27 C. L. J. 175; 20 Bom. L. R- 
273, (1918) M W. N. #00;9 L. B. R. 114 11 Bur. L, 
T. 21; 44 I. A. 236 (P. 0.). R 
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` pre-emption. This is the first argument. 
The second is that by reason of the fact 
that the deed was registered as a sale-deed 


the plaintiff hasbeen induced to embark. 


. onan expensive litigation and, therefore, 
‘the defendants .are estopped by section 115 
of the Evidence Act from denying that the 
transaction was a sale, 

Neither of these pleas has any force. 
If the parties are permitted, as by law 
they clearly are permitted, to give evidence 
of the real nature of the transaction, they 
cannot be prevented from doing so because 
ooe of the defendants might possibly at 


some future time take advantage .of the. 


situation to commit a frand on the other. 
The probability in this case is extremely 
remote as Baldeo Singh and Partab Singh 
¿are father and son, Ram Singh having 
“died leaving a Will in favour of his sister’s 
son, 

As regards the second argument it is 
suffigient to say that eection 115 contemplates 
some act or conduet affecting the party 
pleading it and having the effect of induc- 
ing him to change his “position for the 

_ worse. Here there was no representation 
made directly or indiréctly to the plaintiff with 
a view to infinense his conduct. In the lower 

Court he set up a representation but it 
‘was amply proved that his statement was 
false. He, therefore, falls back on a sort 
.of general estoppel based solely on the 
fact that the transaction was in form a 
sale and available to any parson who might 
be entitled to any right on the assump- 
tion that a sale bad already taken place, 
This is carrying the dootrine of estoppel 
to impossible lengths. If the appellant’s 
doctrine were accepted, it. would be equiva- 
lent to extending section 92 of the Evidence 
Act fo all suits in which a third party 
was plaintiff. Such a plaintiff could always 
plead . that he ‘had been induced to 
embark on an expensive litigation owing 
to the form in which the transaction was 
clothed. In Nawab Begam v, Hamid Ali 
(2) a Bench of this Court beld that the 
mere fast that what was really a gift 
was couched in the form ofa sale would 
not in itself estop the parties from .proving 

_ the real nature of the transaction in a 

` pre-emption suit ; assuming that the form 


(2) 110. 0. 176. i 
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of this document amounted to a representa- 
tion, as to which there was possibly room 
for doubt, there must be proof that the 
plaintiff believed the representation and 
acted on that belief. In Raj Bahadur v. 
Jagrup Pande (3) the lst learned A. J. O., who 
delivered the leading judgment, expressed 
the opinion that unless the transaction 
was really one which gave rise in law to 
a right of pre-emption no such right could 
be obtained by means of an estoppel. We 
are clearly of opinion that there is no 
estoppel where all that is proved is that: 
the transaction in dispute was in form a 
sale and that the plaintiff treated it as 
a sale for the purpose of bringing a suit 
for pre-emption which he would not other- 
wise have been entitled to bring. 

On the evidence it is abundantly clear 
that the facts are as stated above and 
as the they have been found by the learned 
Subordinate Judge. The evidence bas been 
so fully discussed in his judgment that, 
agreeing as we do with the view which he bas 
taken of it, there is very little which it is 
necessary for usto add. The correspondence 
between Ram Singh and Baldeo Singh leaves 
no doubt as to the real nature of the 
transaction, On 18th September 1913 Ram 
Singh writes to Baldeo Singh, saying that 
he agrees to the proposal made by the 
latter to advance money on Rudauli on 
the execution of a sale-deed which would 
subsequently be returned, since he urgently 
requires money for the redemption of Mauza 
Sunda and if this proposal is not ascepted 
he will be unable to redeem the property. 
Ram Singh, however, promises to execute 
asale-deed of Mauza Rudauli for Rs. 9,000 
and asks Baldeo Singh in return to 
execute what he describes as “an ordinary 
agreement”, promising that when Ram Singh 
repays the money he will restore the village. 
The money to be recovered will be strictly 
spent’ in instituting the case, and not in 
extravagance as Baldeo Singh had evidently 
feared. This letter, Exhibit A-2, was pro. 
duced by Baldeo Singh at the first hearing. 
In reply to this Baldeo Singh writes on 
22nd September (Exhibit C-1), saying that 
he accepts the proposal to advance Rs. 9,600_ 
but that as some Rs. 200 or Rs, 250 will 
be spent in sending his men backwards 


(3) 42 Ind, Cas. 27; 20 0, 0, 249; 40. L h 540, 
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and forwards in connection with the advance 
he will return only Rs. 8,775. 

In the end, however, the sale.deed also wa 
executed for Rs. 8,775 only. . 

Along with this letter Baldeo Singh sent 
an agreement on plain paper, Exhibit C-2, 
saying that being in a Native State he 
cannot obtain a Government ‘stamp: but 
that if Ram Singh desires he will execute 
a fresh agreement on’ stamped paper when 
he comes to Ram Singh’s house on leave. 
He asks Ram Singh to complete the sale- 
' deed and states that he has fixed three years 
as the period for reconveyance, because he 
cannot wait indefinitely if Ram Singh 
should delay in instituting the Sunda case. 
Ram Singh should institute the case and 
get back his sale deed within that period. 
In the meanwhile he must pay 12 annas per 
cent. per month interest and repay .the 
principal and any unpaid interest at the 
end of three years, otherwise the sale will be- 
come absolute. The ‘accompanying agres- 
ment, Exhibit C-2, has been rejected by the 
learned Subordinate Judge as requiring re- 
gistrtion. Whether it required registration 
or not, depends on whether it is treated as 
a document creating an actual right to the 
property or as .merely a personal contract 
to execute a reconveyance under certain 
circumstances. The point is not very material, 
as the agreement can certainly be looked 
at for the collateral purpose of discovering 
what the real nature of transaction between 
the parties was. On Ostober 17th of the 
same year Ram Singh wrote again to 
Baldeo Singh disclaiming any desire for a 
stumped agreement but - protesting once 
more that the period of three years was 
insufficient, . This sommunication was ona 
post card bearing the Sandila post mark 
of 18th October and the Kotah delivery 
post mark of 23rd Ostober. A month 
after. the execution of the sale-deed Ram 
Singh wrote a further letter, Exhibit A-6, 
promising, in reply to exhortation of. Baldeo 
Singh to pay interest, that it should be 
regularly paid every three months. We 
have evidence that interest was paid on 
two occasions. Exhibit C-4 is a post card 


from Baldeo Singh to Ram Singh dated 


the 18th April 1914 acknowledging payment 
of Rs. 197-7-0-on-this account. 

The appellant has endeavoured, on alto- 
gether insufficient grounds, to throw doubts 
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cn the genuineness of this correspondence, 
chiefiy on the. ground that some of the 
letters were not filed on the first day of 
hearing. This matter has been snfficiently 
dispused of by the learned Subordinate 
Judge. Several of the communications are’ 
in the form of . postcards as to the 
genuineness of which no doubt is possible 
and the whole correspondence bears internal 
evidence of being genuine. Jt has been 
suggested by the appellant that these letters 
are clearly not documents creating any right 
in immoveable property. 

Two other circumstances which | go 
strongly to support the respondents’ cage 
are: 

(1) that Ram Singh remained throughout 
in porsession of the property, and 

(2) that the ostensible sale price bears 
no. sort of relation to the value of the 
property. 

As to the first point the evidence is so 
overwhelming that the appellant has not 
attempted to controvert it but has taken 
up the position that because mutation of 
names was duly effected and possession 
acknowledged at the 
therefore, Ram Singh's possession must be 
treated as being on behalf of Baldeo Singh. 
This argument proseeda on a misconception. 
If we were dealing with a dispute between 
Ram Singh and Baldeo Singh as to the owner- 
ship of the property, we might well say that 


. the mutation proceedings and Ram Singh's 


sonduct were conclusive against the latter; 
but when we are endeavouring to find out 
as against a third party the real ‘state of 
affairs, the fact that Ram Singh remained 
throughout in possession and performed all 
acts of ownership is of immense importance. 
The previous mortgage in favour of Baldeo 
Singh, though in form usufructuary, was in 
fact treated as a simple mortgage. Ram 
Singh -paid interest on it and he continued 
to give leases to tenants and filed suits in 
his own name just as if no mortgage 
was in existence. The same thing continued 
after the execution of the sale-deed. Ram 
Singh’s conduct was not that of an agent 
in possession of property on behalf of 
another but of an owner in possession on 
his own behalf, As regards the value of 
the property it is amply proved that the 


‘property which- Ram Singh purported to 
“sell for Rs. 8,775 was actually worth nat 


\ 
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less than Ra. 14,000 or Rs. 15,000. The 
appellant wishes us to disregard this fact 
cou the ground that properties were fre- 
quently sold much below their real value, 
but in the circumstances of this case we oan- 
not but regard it as a fact having an import- 
aut bearing on the true nature of the bargain 
between the parties. Not only was the 
advance made by Baldeo Singh for less 
than the valua of the property but, as the 
eorrespondense shows, it was made without 
any reference to the value of the property. 
Ram Singh required Rs, 9,000. Rupees 9,000 
were, therefore, advanced deducting only 
a sum of Ry. 225 to cover the costs 
incurred by the lender in connection with 
the transaction. 

The appeal fails and it is accordingly dis- 
missed with costs, 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

“ APPBAL FROM APPELLATE Decree No. 2839 
or 1916. 
May 28, 1918. 
Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
Raja NARENDRA LAL KHAN— 
Puatntirs—APPELLANT 
versus 
.MANMOTHA RANJAN PAL AND orHers— 
DerenpANTs— RESPO DENTS. 

Breach of contract—Damages, suit for—Party who 

has not performed his part of the contract, whether can 
recover damages. 
“A plaintiff, who has himself failed to perform his 
part of a contract and has given no evidence that he 
has suffered any damages by the defendant’s breach 
of the contract, cannot succeed in a suit for damages 
for breach of contract. 

Appeal against the decree of the Ad- 
ditional District Judge-of Midnapur, dated 
the 28th August 1916, affirming that of 
the Munsif, 4th Court at that place, dated 
the 80th June 1915. 

Babu Sewa Prosanna Bhattacharjee and Babu 
Pasupatinath Sastri for Babu Khirode Narain 
Bhuiyan, for the Appellant. 

Babus Sarat” Ohander Khan and Suresh 
Chander Bose, for the Respondents, 
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“to him by reason of the defendants 


ma i 

JUDGMENT.—This is an appeal by 
the plaintif against the decision of the 
learned Additional < District Judge of 
Midnapur, dated the 28th August 1916, 
affirming the decision of the Munsif of the 
same place. The plaintiff sued for 
damages for breach of a contract with 
reference to the sale of timber -growing 
on certain jungle, the property of the 


‘plaintiff. The facts as found are perfectly 


simple, namely, that the defendants out 
and removed the timber growing on certain 
portions of the jungle and that they had 
paid in advance in excess of the value of 
the timber so removed. Under the terms 
provided for by the contract, the plaintiff 
now wants damages from the defendants. 
There seem to be two answers to the 
plaintifi’s contention. The first answer is 
that apparently the plaintiff himself was 
in default under the contrast in not 
having agreed to have a measurement, If 
that was so, of course, the plaintiff 
cannot recover damages in respest of a 
contract, that he committed a breach of. 
The second answer is that the plaintiff, 
purporting to act under the terms of the 
contract, resumed possession of the forest 
and got back all the timber the price 
of which he now seeks to recover from 
the defendants. The plaintiff has given 
no evidense that he suffered any damages. 
16 may be that to-day or to-morrow he 
will be able to re-sell the timber for an 
equal or a larger price than -what he had 
sold it for to the defendants. He cannot 
get damages from the defendants without 
proving what damage he had suffered and 
what was the pecuniary loss that happened 
not 
having carried out their part of the 
contract. It is quite possible in this case, 
without coming to any conclusion as to 
what is the actual meaning of certain 
parts of the contract, to say that the 
plaintiff having failed to perform bis part of 
the contract and there being no evidenca that 
he suffered any loss atallas tothe timber 
for which he now seeks to recover, 
damages cannot sucosed in the present 
suit. The present appeal, therefore, fails 
and must be dismissed with costs, such costs 
to be paid only to the contesting 
defendant No. 3. 
= Appeal dismissed, 
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‘BOMBAY HIGH COURT, 
Lerrers Patent Apezat No. 89 or 1916, 
. Maroh 5, 1918. 

Present:—- Mr, Justice Beaman and Mr. 
Justice Heaton. 
VISHVESHYVYAR VIGHNHSHVAR 
SHASTRI—Devenpant No. 2— ÅPPELLANT 
VETSUS 
MAHABLESHVAR SUBBA BHATTA — 


PLAINTIFF— RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 6 (b), 109, 
111 /g)—Lease—Reversion, transfer of—Forfeiture for 
breach of condition—Transferee, whether can enforce 
Sorfeitwre where breach occurred before transfer. 

A transfer of the reversion of a lease carries 
with it the right to enforce forfeiture of the lease 
for breach of a condition, even where the breach 
has occurred prior to the transfer. [p. 200, col. 2.] 


Letters Patent Appeal from the decision 
of Mr. Justice Shab, in Second Appeal 
No. 1018 of 1914, against the decision of 
the District Judge, Kanara, in Appeal No. 131 
of 1913, sonfirming the decree passed by the 
Subordinate Judge, Kumtha, in Civil Suit 
No. 53 of 1912. im 

FAOTS appear from =the following judg- 
ment of 

Suan, J,—The plaintiff-in this oase sues 
tn recover possession of 5/őth portion of 
the land in suit. He olaims to have pur- 
chased the landlord’s rights in this land 
by a deed, dated the 17th of December 
1911, and he relies upon the forfeiture of 
the tenanoy resulting from the breach of 
a condition ‘of the Mulgeni lease which 
was created by his vendors in favour cf 
the predecessor-in-title of defendant No. 2 
on the 30th of November 1896. That 
Mulgeni lease was not for any agricultural 
aud it was a condition of that 
lease that the lessee was not to alienate 
or permit to be alienated, by way of 
mortgage, sale or in any other like manner, 
the property leased. Lefendant No, 2 
claims to have purchased all the rights 
under this Mulgeni leasa: and the contest 
in this litigation is principally between the 
plaintiff and defendant No. 2. Both the 
lower Courts have held that there was a 
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breach of this cundition, inasmuch as there . 


was a sale of the Mulgeni 'rightsa in 
December 1908 in favour of defendant 
No. 2. On that footing there has been a 
decree in favour of the plaintiff. 


The present appeal is preferred by de- 
fendant No. 2, and two points’ haye been 
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urgad on- his bshalf: first, that the plaint- 
if as transferee cannot take advantage 


` of the breach of a condition of the lease, 


which took place before the assignment 
in his favour, and, secondly, that the 
notice showing the intention to determine 
the lease is not sufficient in law. 


As regards the first point it seems to 
me that under section 109 of the Trans- 
fer of Property Act the transferee, in the 
absence of a contrast to the contrary, 
would possess all the rights of the lessor, 
add under section 111, clause (g), the lease 
would determine by forfeiture - resulting 
from the breach of an express condition - 
on the part of the tenant, the transferee 
from the landlord having shown his in- 
tention to determine the-lease by a notice. 
In the present case there is no doubt 
about the condition“ and -the breach of 
that condition; and there can be no doubt 
under the terms of the assignment in 
favour of the plaintiff that he was to 
have the same rights as his vendors for 
the purpose of enforcing forfeiture against 
defendant No. 2. It is needless to refer 
to certain English _oases which were cited 
by the learned Pléader for the appellant, 
as under the provisions of the Transfer 
of Property Act it is clear that they 
would have no application to the present case. 

In connection with this point it is urged 
that under section 6 of the Transfer of 
Property Act the mere right of re-entry 
for breach of a condition subsequent cannot 
be transferred to any one except the 
owner of property affected thereby. ‘In 
the -present case it is quite clear that ` 
what is transferred is not a mere right 
of re-entry, but the whole of the land- 
lord’s interest in the land, and the trans- 
fer is notin favour of any one except the 
owner of the property affected thereby, 
It follows, therefore, that there has been 
a forfeiture of the Mulgeni lease in this 
case and that the plaintiff is entitled to 
enforce the forfeiture. 


As regards the point of notice, it was 
not suggested in, the trial Court, and 
though it was mentioned in the memorandum 
of appeal to the lower Appellate Court, 
it does not appear to have been urged 
as there is no reference to the point in 
the judgment. “Besides it seems to me 
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that there is no substance whatever in 
that point. The notice was given by the 
plaintiff who represented the ‘whole of 
the landlord’s interest except that of de- 
fendant No. 7, and the notice was in 
respect of the whole interest. The mere 
fact that defendant No. 7 did not join 
in the notice does not appear to me to 
render the notice invalid or inadequate 
in any way. f 

The result, therefore, is that both the 
points urged in support of the appeal fail 
and the decree of the lower Appellate Court 
: is affirmed with costs. 

There will be only one set of costs. 

~ Mr. Bahadurji (with him Mr. V. R. Sur), 
for the Appellant. 

Mr. 5. V. Palekan for Respondent No 1, 


F : JUDGMENT. 

Ë Beaman, J.—I doubt whether the true 
point was present to the mind of the 
learned Judge below. He appears to have 
thought that the question could be answered 
from the language of sections 6, clause (b), 
109 and 111, clause (g), of the Transfer 
of Property Ast. Even were that sa, I 
should still doubt whether _the answer 
he has given is right. Section 6, clause 
(b), is no more than a special case of a 
mere right to sue. For if the mera right 
of re-entry on breach of 
sequent is transferred, without the reversion, 
the person having it could only use it for 
the purpose of a suit to enforse forfeiture, 
without gaining any right or interest in 
the property so demised and forfeited. 
Sestion 109 seems to me to have no bearing 
on the point. Sestion 111, clause (g), need 
not mean any more than that the lessor 
must give notice of intention to enforce 
forfeitare,-or if the breach has oczarred 
after transfer of the reversion, the transferea 
must give notice. That is how I read it 


and if I am right, it leaves our point 
‚untouched, 

Put in the simplest and fewest words 
it .is this: Does the transfer of the 


reversion carry with it the right to enforce 
forfeiture for breach of condition prior to 
the transfer? The law in England was 
well settled and seemingly unquestioned that 
it did not [Hunt v. Bishop (1), Cohen v. 


(1) (1853) 8 Ex, 675; 22 L. J. Ex. 337; 21 D.T. 
(o. s.) 92; 91 R. R, 698; 155 H, R. 1523. 


condition sub. 


“the lessee. 


Tannar (2)] till by the Act 1 & 2, Geo F, 
c. 37, statutory validity was given to the 
view taken by the learned Judge below. 

I am not aware of any corresponding 
amendment of the Transfer of Proverty 
Act, altering the law in India. Speaking 
generally, it is safe to say that with few 
exceptions the Transfer of Property Act 
is a codified expression -of the Evglish 
Law. Presumably, then, it meant to give 
effect to what was the settled law of 
England on this point up to 1911. 


In the absence of statutory provision, and 
on general principle, I own I should find 
it hard to come\to any other conclusion 
than that whish was so often stated and 
affirmed in the English Courts. 

The facts with which we have to deal are: 
(1) that there was a breach of condition 
three years before this transfer, (2) that 
breach of condition would undoubtedly have 
worked a forfeiture, ~(3) the lessor did 
not waive the breach, (4) the lessor had 


never given‘the lessee notice of his intention 


to enforce the 
transfer. 

What then was transferred? The rever- 
sion primarily. No one disputes it, or 
contends that there was’ anything illegal 
or even questionable in such an assignment. 
As between the transferor and transferee 
of the reversion no question arises here, 


forfeiture, before the 


and we have nothing to do with 
it. But as between the lessor and the 
lessee_ the case is different. They had 


entered into a contract of leasing on condi- 
tions. That contract had been broken by 
Bnt before the penalty could 
be enforced the law required the lessor 
to give notice of his intention to enforce 
it. This he had not done. Admittedly 
till he had (or if the law permits this, 
till hjs transferee had done so), no penalty 
could be enforced, and the contract would 
be subsisting. What the lessor does is to 
transfer the property demised to the 
plaintiff setting forth the prior contract 
and the fact that it had been broken, so, 
in other words, leaving the transferee to 
sue on the breach and enforae tha nenalty. 
It is easy to see that thie could not ba done 
in the case of an ordinary contract. 


(2) (1900 2 Q. B. 609; 69 L. J. Q. B. 904; 831, T. 
64; 48 W, R. 642, a l 


7 


contract and enforce 
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While such a sontract might be assigned 
before breach, it certainly could not after- 
wards, for then what is assigned is only the 
right to sue for damages, and this is a mere 
right to sue, whether or not the transferee 
is to have what he can get by way of dam- 
ages after suit. Similarly in this case, the 
fact that the transferee is to have the pro- 
perty demised, as soon as he can enforce the 
penalty by suit against the lessee for breach 


“of condition prior to his transfer, seems to 
_ me to make no difference. 


All that the 
transferor could assign was the ‘reversion, 
since he had not given notice of his intention 
toenforce forfeiture on breach of condition 
already made. But it is argued he might 
also transfer the right he had to give 
this notice and thereupon to sue on the 
the penalty. That 
is the very point. Gould he? For what 
is this, thus isolated, but a mere right 
to sue? How can it be distinguished in 
any essential from the assignment of a 


“contract already broken, under -which the 


only surviving right is the right to sue 
for damages? This right, if is: to be 
observed, is quite distinct from and, must 
not be confounded with the right fo the 
reversion as upon the footing of an existing 
lease, and for that reason it has’ to be 
examined by itself after analysis has 
revealed the true nature of the transfer 
as a whole. It is thus shown, I think, that 


` the transfer is a transfer of the reversion 


implying the actual subsistence of the lease, 
and, therefore, that the transferee must wait 
for a breach of condition subsequent to the 
trausfer before he can sue to enforce a 
forfeiture, or as 
transferee and lessee, it is no more than 
the transfer by the transferor to the 
transferee of a right to sue the lessee and 
turn him out. In the latter case such a 
transfer is clearly prohibited by the Act, 
and in the former the transferee would 
have no cause of action’ on tbe breach 
prior to transfer. ` 

But since the law of England has been 
altered, and the Statute of 1911 provides 
in terms for such a case as this, I see no 
reason why we should not in such matters 
make the administration of the law as a whole 
as systematic as possible. It would be diff- 
cult to say that the Transfer of Property 
Aot, as it stands, in express words, prohibits 


between transferor, . 
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the plaintiff from suing here, and although, 
as I have shown, a reference to general 
principles‘and the spirit of the Act brings 
out that conclusion, I do not object to 
accepting the statutory ‘modification of those 
general prinsiples which has taken place 
in England. It is only upon that ground 
that I could bring myself to confirm the 
decree of the lower Court. 7 

Appeal dismiss3d with all costs: 

Heaton, J.- My opinion also is that the 
decree made by Shah, J., should be confirmed. 
The only ground on which that’decree is 
assailed is that the lessor could not transfer 
his right to put an end to the lease, this 
right being founded on a breach of a 
condition of the lease which happened prior 
to the transfer. The point is one which 
was taken for the first time in second 
appeal; it was not argued in the trial 
Court or in the Court of first appeal. It is 
its satisfactory 
elucidation, in my opinion, requires an 
investigation of the facts from an altogether 
new point of view. Wecannot make such 
an investigation here, nor ought we to remand 
the case. I am, therefore, not satisfied 
that the transfer by the lessor to the 
plaintiff was illegal in so far as it comprised 
a transfer of a right to sue. Indeed, though |” 
my learned brother takes the contrary 
view I am rather disposed to think that 
the transfer in this case is one which is 
exactly covered by the words of section 
109 of the Transfer of Property Act. 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Civin APPBAL No. 284 or 1917, 
June 18, 1918. 
Present:— Pandit Kanhaiya Lal, A. J. O., and 
Mr. Daniels, A. J. ©. 
SHAMSHAD ALI KHAN AND ANGTHER-— 
FGLAINTIFFS — APPELLANTS 
= versus 
MOHAMMAD ALI KHAN AND ANOTAER— 
DAaFENDANTS—RESPONDENTS. 
Mortgage—Mortgaged property, part of, purchased 
by mortgagee, subject to mortgage, effect of, 
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Where a mortgagee purchases a part of the mort- 
gaged property subject to his mortgage, the question 
of the Sale price is immaterial and the effect of the 
purchase is to extinguish the mortgage to an 
amount proportional to the extent of the property 
purchased. [p. 201, col. 2.] 

Appeal against the decree of the District 
Judge, Hardoi, dated the’ 30th April 1915, 
reversing that of the Munsif, Shahabad, 
dated the 15th January 1917. 

Mr. M. Wasim, for the Appellants. 

Mr. A. S. Sen, for the Respondents. 

JUDGMENT. 

. DANIELS, A. J. C.—Certain property was 
mortgaged: with posseshion by Mohammad 
Ali Khan, the first defendant, to Asnad 
Ali Khan deseased, father of the plaintiffs- 
appellants, and a deed of further charge 
was executed in respect of the same pro-, 
perty. A portion of this property, amounting 
roughly to one-half, was purshased by the 
plaintifis ‘in execution of a.simple money 
decree. The purchase was made subject 
to the deed of further charge which was 
daly proclaimed at the sale. The plaintiffs 
in the present litigation seek to bring to 

‘sale the remaining half of the mortgaged 
property in lieu of half the interest due 
under the deed of further charge. They 
admit that by purchasing the equity of 
redemption in half of the property the 
mortgage has been split up and has been 
extinguished to the extent of the property 
which they have purchased. The first Court, 
finding that the value of ‘the property 
purchased was slightly more than half the 
total value of the mortgaged property, gave 
the plaintiffs a decree. for. Ri. 43-13-9, as 


against Rs. 54 which they originally claimed. . 


The appellants admit the correctness of 
this decree. The lower Appellate Court. 
has dismissed the. suit altogether, holding 
that because the deed of further charge was 
notified at the time of sale and the sale 
was made subject to it, the whole of the 
charge must be deemed to have been ex- 
tinguished by the purchase. 

The proposition of law, enunciated by 
the Court below obviously cannot be sup- 
ported and“ the respondents’ Counsel has 
made no attempt to support it. If one 
of several properties comprised in a mort- 


gage is sold’ to satisfy the money claimed, - 


it is the invariable practice to notify the 
entire’ mortgage and this certainly does 
‘not imply any intention onthe part of the 
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mortgagee to relinquish his claim against 
the remaining mortgaged properties, The 
contention of the respondents’ Counsel is - 
that if it is found that the value of the 
property , purchased is sufficient to cover 
the amount due under the charge in ad- 
dition to the purchase money, it should 
be presumed that the charge was extingu- 
ished. -He admits that there is no, finding 
in his favour on this point and that the 
question has never been gone into, but he 
asks that we should now in second appeal 
remit an issue regarding it. He relies on 
the case of Amir Hasan Khan v. Ohaudhri 
Hadi Hasan (1), in which the view for 
which he eontends was accepted as one 
of two grounds for upholding the lower 
Court’s judgment, He relies still mors 
strongly on the Privy Council oase of Duli- 
chand v. Ramkishen Singh (2), whioh was 
gited evidently with some doubt as to its 
‘applicability in Amir Hasan Khan vy. 
Chaudhri Hadi Hasan (1) (at page 344), 
with the remark that “For this view 
there seems to be support in the case of 
Dulichand v. Ramkishen Singh (2).” 
On the other hand a Full Bench of 
the Allahabad High Court has laid down 
in Bisheshur Dial v. Ram Sarup (3) that 
where a mortgagee - purchases a part of 
the mortgaged property subject to his mort- 
gage, the question of the sale prise is 
immaterial and the effect of the purehase 
is to extinguish the mortgage to an amount 
proportional to the extent of the property 
purchased. Ifa mortgagee becomes possess- 
ed of the-equity of redemption in one- 
third of the property then the mortgage 
is extinguished to the extent of one-third, 
if he becomes owner of half the mortgaged 
property the mortgage is extinguished to the 
extent of one-half and so on. 

The appeal originally came before the 
learned Judicial Commissioner who referred 
it to a Bench on the ground that in his 
opinion the decision in Amir Hasan Khan v. 
Ohaudhri Hadi Hasan (1) was erroneous, 
With this view we are in entire agreement. 
Where property is sold subject to a mort- 
gage, though the sale price will doubtless 


be affected by the existence of the en- 

(1) 40,0 341 at p. 344. 

(2) 7 O, 648: 8 I. A. 93; 4 Sar. P. 0.7. 245; 6 Ind, 
Jar. 498; 3 Ind, Dec. (N. 8.) 966. 

(8) 22 A, 284; A. W. N. (1900) 69; 9 Ind. Dec, 
(N. s.) 1221, 
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` gumbrance, the mortgage money forms no 


part of the prise. On the contrary the 


_ whole meaning - of selling _ subject 
to a mortgage is that the right of the 
mortgagee’ia preserved intact, Tha resson 


why there is a complete or partial extine- 
tion of the mortgage when the mortgagee 
is himself the purchaser is that in such 
a case there is a merger, of the mortgagee 
right and the proprietary interest to the 
extent of the property purchased. The 
integrity of the mortgage is broken up and’ 
the mortgagee cai no longer claim to 
throw the whole burden of the mortgage 
on the remaining property. The law. on 


the subject was fully considered by a Bench 


of six Judges in Bisheshur Dial vy. Ram 
Sarup (3) and is thus summed up in the 
leading judgment of Banerji, J.:— 

“Upon further sonsideration, I am of opinion 
tbat the rule laid down by the Bombay High 


` ` Court is the true rule, and that when the 


of the property purchased bears 


mortgagee buys at auction the equity of re- 
demptidn in a part of the mortgaged property, 
such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing 
that portion of the mortgage debt which 
was chargeable on the property purchased 
by him, that is to say, a portion of the 
debt which beara the same ratio to the 
whole amount of the debt that the value 
to the 
value of the whole of the property comprised 
in the mortgage.” 

That ruling has never, so far ‘as we 
are aware or as has been pointed out to 
us, been dissented from by any High 
Court in India. lt has been repeatedly 
followed at Allahabad and the same rule 
has been followed both before and since 
by the Bombay High Court. It has also 
been followed by the Calcutta High Court, 
vide, Mutty Lal Pal vy. Nandu Lal Neogt (4). It 
has been treated as good authority in at 
least one case in this Court, e, g., Suraj 
Kishan v. Ajudhya Prasad Singh (5). It 
only remains: to see whether there is 
anything in the Privy Counail case relied 
on by the respondents to conflict. with a 
view so reasonable in itself and supported 
by such a wide consensus of authority. 
There are some observations in that case, 


which was decided prior tothe introduc. - 


(4) 12 0. W. N. 746; 80. L. J, 92. 
(5) 27 Ind, Cas. 960; 2 O. L, J. 73, 


INDIAN OASES, 


. [198 


tion of the Transfer of Property Act, 
which might appear to support the respond- 
ents’ argument, but the astual point to 
bə decided was whether a purchaser who 
had stepped into the shoes of a prior 
mortgagee could’ recover an amount paid 
into Court to prevent the property being 
sold over again in execution of a deores 
based on a subsequent mortgage, a sale 
azainst which he had vainly protested be- 
fore it took placa, The report shows that 
there was no dispute bəfore their Lord- 
ships as to the equitable right of the 
plaintiff to Fesoyer his” money. “The 
arguments at the Bar,” say their Lord- 
ships, “were not directed to show that 
there is any equity upon which the appellant 
could retain this money; but the objections 
taken to the action were that the payment was 
voluntary, and that the remədy, if any, 
was in the exesution prosesdings.” The 
case has been frequently cited ag laying 
down the law as to what constitutes a 
voluntary payment. Neither in Bisheshur 
Dial v. Ram Sarup (8) nòr in any of 
the various cases in which that ruling 
has been followed does it evar appear to 
have been suggested that the High Courts; 
in the view which they took, were con- 
travening anything laid down by their 
Lordships of the Privy Counsil in that 
case. A 
_ We accordiagly allow the appeal, and 
setting aside the dəsraa of the lowar Appel. 
late Court, restore the Munsif’s dearee with 
costs in all Courts recoverable as part of the 
decretal amount, 
KANHAIYA Lat, A. J. C.—I agree. 
Appeal allowed. 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decrer No. 1361 
or 1916. 

July 20, 1917. 

Present:—Mr. Justice Fletcher and 

Tp Mr. Justice Richardson. 
KUMUD KAMIN! DASI AND OTHERS — 
DEFENDANTS —APPELLANTS 
VETEUS 
KHUDUMANI DASD snp ANOTHER — 
PLAIS TIERS — RE3PONDENTS, 
Conveyance —Consideration money, non-payment of, 
effect of. 
Tho non-payment of the consileration ‘money 
expressed- to be paid bya cinveyance may be an 


> 
1 


<. February 1915. 
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important item to take into consideration to- deter- 
mine whether the conveyance is or is not a real 
transaction, but a conveyance notwithstanding the 
non-payment of the consideration money may be a 
perfectly good transaction, except whero“ the con- 
veyance is drawn in such aform that tho transfor is 
conditional upon the satisfaction of the consideration 
money. [p. 201, col. 2; p. 204, col. 1.] 


Appeal against the decree of the District 
Judge, Murshidabad, dated the 21st of 
March 1916, modifying that of the Munsif, Ist 
Court at Berhampur, dated 


FAOTS appear from arguments and the 
judgment. 

Babu Ram Chandra Mazumdar (with him 
Babu Phanindra Kumar Singha), for the Ap- 
pellants:.— Defendants are the ‘appellants. 
Plaintiff No. 2 is the wife of plaintiff No: land 
daughter of defendant No. 1; other defend- 
ants are thasons of defendant No. 1. The 
gote in dispute was purchased by plaintiff 
No, lin benam: for his wife, plaintiff No. 2, 
in 1315 B.S. Defendant No. 1 is a korfa 
tenant cf the Jote. Plaintiff No.2in 1319 
B.S. sold: the disputed jote to defendant 
No. 1 and the sale-deed was registered. 
The present suit, ont of which. this appeal 
arises, has been brought for khas possession 
after declaration that the kobala by which 
defendant No. l purchased the ote from 
_ Plaintiff No. 2 is void and inoperative. .. 


The first Court dismissed the plaintiff’s 
suit cn the ground tkat plaintiff No. 1 
was present at the time when the transge- 
tion took place. On appeal the lower Ap- 
pellate Court cancelled the kobala as void 
and “inoperative for want of consideration. 
The lower Appellate Court held that “ tke 
kobala is void for want of consideration 
and is liable to cancellation on that ground, 
even if plaintiff. No. 1 was a’ consenting 
party to its execution.” , 


The Aobala having baen” registered and 
possession having been delivered in accord- 
ance with it, section 25 of. the Contrast 
Act has no application. The consideration 
money, if not paid, is merely a charge upon 
the property. There are authorities to sup- 
port this contention. 


(Ftercare, J.—The transaction may be a 
valid transaction, even if no consideration 
money passed at the time of the execution]. 
~ Babu Nakuleswar Mukheries, for the Re- 
spondents,—The intsntion of the parties must 
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be looked into.: The parties here interded 
that the sale would be valid only upon the 
payment of. the consideration money. The 
finding is that the consideration money did 
not pass, therefore, the sale is void and in- 
operative. The payment of the consideration 
money was made a condition precedent to 
the validity of the kobala, , 


Babu Ram Ohandra Mazumdar 
called upon in reply. 


JUDGMENT. 

Fietcarr, J.—Thbis is an appeal from -a 
decision of the learned District Judge of 
Murshidabad, dated the 2lst Marsh 1916, 
modifying the decision of the Munsif at 
Berhampur. The case is a small one and it 
is unfortunate that we have got to send 
the case back, as we have no- other alter- 
native because the learned District Judge 
has not disposed of the case in a proper 
manner, The suit was brought by a’ man 
and his wife, the two plaintiffs, against the 


was not 


“man’s mother-in-law fora declaration that 


a certain kobalu which bore the vernacular 
date corresponding to some other date in 
April 1912 was void and inoperative on the 
ground that it was obtained by misrepre- 
sentation, undue influence and want of oon- 
sideration, and as a consequence the plaintiff 
asked for khas possession of certain property. 
The plaintiff No. 2 in the year 1909 scquired 
certain “plots of land. Of one of these plots 


‘or part of the land that was acquired tLe 


defendant No. 1, who is the mother of the 
plaintiff No. 2, was an under-razyat and 
the case is that the mother obtained by 
the means suggested in the plaint from her 
daughter this kobala which was executed 
in her favour. The learned Judge in the 
lower Appellate Court has dealt with the 
ease in this way. He says, “ the evidence 
shows to me that the consideration money 
expressed to be paid by the conveyance exe- 
cuted in favour of the mother by the 
daughter was not, in fact, paid and, there- 
fore, the conveyance is void.” Of course 
that is clearly wrong. The non-payment of 
the consideration money may be an import. 
ant item to take into consideration to deter. 
mine whether the conveyance was or was 
not a real transaction. But a conveyance, 
notwithstanding the non-payment of the 
consideration money, may be a perfectly good 
transastions, © 


$ 


\ 
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In some cases, the consideration ` money 
ig not paid as it is expressed to be paid 
in: the deed and the conveyance . is 
a perfectly honest and good one. It has 


Deen ‘attempted to support this view of the | 


learned Judge on the ground that the parties 
intended to pass the property only upon 
the. payment of ‘the consideration money. 
OF course, there may be such a case, and 
` there are cases where the conveyance is 
drawn in such a form that the conveyance 
is conditional and conditional only upon the 
satisfaction of the consideration money. But 
that is not the case here. “In this case the 
conveyance is inthe ordinary form adopted 
in Bengali instruments of sale and the words 
to be relied upon correspond with the ordi- 
náry words occurring in the English con- 
veyance admitting the receipt of the son- 
sideration money. Then, it is said that 


the intention should be gathered from the, 


oral evidence. Oral evidence cannot be 
admitted to contradict the express terms 
of this-registered document, It is suggested 
that this document is not an instrument of 
transfer at all. I do not agree with that. 
The finding of the want of consideration, 
although an important fact in this cise, 
was not sufficient to make the learned 


District Judge, without proceeding to enquire. 


whether the transaction was a real 
one or not, to leave the case hanging 
im the air. It has not been found 
whether this registered document of trans- 
fen was or was not a real transaction. All 
that the Judge has found is that Rs, 20 was 
not paid. Thatis obviously not sufficient. 
The case must, therefore, go back to the 
Tower Appellate Court for the appeal to be 
re-heard. The plaintiffg-respondents have 
some grounds of complaint on the question 
of. estoppel which was desided against them 
in. the primary Court. They willbe entitled 
at the re-hearing of the appeal to press that 
point or any other point open to them that 


they think fit to press in their interèst.. 


Costs will abide the result of the hearing 
Before the learned Judge of the lower 
Appellate Court. 
RICHARDSON, J.—I agree. 
Oase remanded. 


= 


-mother, 


trict Judge. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Deorex No. 526 
or 1917. . 
July 25, 1918. 


Present:—Mr. Justice Jwala Prasad and . 
ae Mr. Justice Coutts, 
“SUBA RAUT-— PLAINTIFE — APPELLANT 
versus 


Musammati MANLA RAUTAIN anp 


ANOTHER— DEFENDANTS— RESPONDENTS. 
‘Hindu Law—Mitakshara—Partition—Step-mother, 
right of, to share in estate. 
Under the Mitakshara Law in a partition between 
sons, the step-mother ig entitled toa share equal to 
that of a son. [p. 205, col. 2.) 


Appeal from a desision of the District 
Judge, Muzaffarpore. 

Messrs, Shivanandan Rai 
Singh, for the Appellant. . 

Mr. Ohandra Shekhar Banerji, 
Respondents. 


and Jalgobind 
for the 


JUDGMENT. 

Jwata Prasan, J.—The plaintiff is the 
appellant in this case. He brought a suit . 
for partition of the family properties. The 
family consisted of the plaintiff, his step- 
brother, the defendant No. 1, and‘ his step- 
the defendant No. 2. At first 
only the defendant No, 1, the brother of 
the’ plaintiff, was made a party, and, there- 
fore, the plaintiff claimed a half: share in 
the family properties. Subsequently the 
defendant No. 2, the step-mother,. 
added, apparently because she also has an 
interest in tke propertids and a right to 
a share on partition. The defendant No. 
2 did not appear in the first Court. The 
defendant No. -1 filed a written statement 
but did not appear ‘at the date of the 
hearing of the suit, The Court accordingly | 
passed an ex parte decree in favour of the 
plaintiff declaring his ‘share to be half in 
the propertiesin suit. The defendant No. 2, 
the step-mother, finding that no share 
was allotted to her appealed to the Dis- 
The District Judge, by his 
judgment of the 14th February 1917, 
allowed her equal share with the sons, 
that is, a one-third share _in the family 
properties. Against this decision the 
plaintiff has appealed to this Court. : 

It is contended on his behalf that the 
step:-mother has no right to'a spesific share 
in the family properties on partition but 
only has a right to be maintained out of 
them. This contention is wholly untenable, . 


was > 
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The Mitakshara in Chapter 1, section 7, verse 
_1, relating to partition of properties clearly 
says that the wife shall be entitled to 
participation equally with the sons even 
when a partition takes plase during the 
lifetime of the father.- In section 8 of 
the same chapter there is an indication in 
the Mitakshara that all the wives should 
take equal shares, and, therefore, when a 
partition takes place after the death of 
the father. among the sons, the mothers 
and the step-mothers would be entitled to 
‘equal shares with the sons. This is based 
upon verse l in Yajnavalkya 23 —A which 
says ‘let the mother take equal shares 
with the sons.’ The word “mother” 
there includes step-mother. No doubt the 
Dayabhaga differs from the Mitakshara on 
this point; the mothers only take a share 
in the properties along with their own 
sons and not with the sons of different 
mothers, vide Dayabhaga, Chapter III, seotion 
‘1, verses 12 and 13: Upon this text of the 
Dayabhaga their Lordships of the_ Privy 
Counsil in the case of Hemangint Dasi v. 
Kedarnath Kundu Chowdhry (1) held that the 
mothers’ share with their own sons and 
not with the sons of different mothers. 
That degision, theréfore, cannot be authority 
for the present case which is governed 
by the Mitakshara Law. Under the 
Mitakshara Law the authorities in Caloutta 
and Allahabad appear to have concurred in 
holding that the mothers haye equal shares 
with the sons, vide the case of Sumrun 
Thakoor v. Ohunder Mun Misser (2) and Dular 
Koeri y, Dawarkanath Misser (3). The decision 
in the case of Damoodur Misser vy. Senabutty 
Misrain (4) is exactly in point, inasmuch as it 
related to the Mithila School to which the 
parties in the present case belong. Relying 
upon the texts of the Mitakshara quoted above 
and upon Vyvada Chintamoni of Vachaspati 
Misser which is followed in the Mithila 
School, their-Lordships held that “both 
mothers and step-mothers are equal sharers 
with the sons,” 

Viramitrodaya, which is a commentary 
on the Mitakshara and is assepted to be 


(1) 16 O, 758; 161. A, 115; 18 Ind. Jur, 210; 6 Sar. 
P. 0. J. 374; 8 Ind. Dec, (N. s.) 502 (P. 0.) 

(2) 80. 17; 90. L. R. 415; $ Ind, Jur. “244, 4 Ind. 
Deo, (N. 8.) 11. 

(3) 32 O, 284; 1 O. L. J. 283; 90. W. N. 270. 

(4) 8 O. 537; 6 Ind. Jur. 584; pe 0, L. R, 401; 4 
Ind. Deo, (N. s.) 846. | 
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an authority in the Benares School con- 
currently with the Mitakshara, has laid down 
on page 80 (Golab Ch, Sarkar’s translations) 
that all the wives of the father, whether 
sonless or having sons are entitled to 
equal shares with the sons, even in partition 
after the father’s demise, Recently in the 

Allahabad Courtin the case of Har Narain 
v. Bishambhar Nath (5) relying upon the 
above authorities it was held that in a 
partition between two sons the step- 
mother is entitled to a third share. In 
this case also the partition is sought between 
two brothers_along with the“ step-mother. 
We, therefore, think that the learned 
District. Judge was right in holding that 
the step-msther was entitled equally with 
the sons to a third share in the properties. 
The contention of the learned Vakil on 
behalf of the. appellant is, therefore, over- 
ruled, f 

It is then contended that ‘the learned 
District Judge was wrong in giving any 
decree in favour of the step-mother inasmuch 
as shedid not contest the claim of the plaintiff 
in the first Court. In the first place, this was 
a question of law and certainly the fact that 
the step-mother did not appear or contest 
the claim of the plaintiff in the first Court 
would uot prevent her from impugning 
the legality of the deoree before the 
District Judge. In the second place, it~ 
appears to me that the first Court was 
bound to ‘give a decree only tothe extent 
of one-third in favour of the plaintiff 
upon the plaint itself. The plaint was 
amended and the name of defendant No, 2, the 
step-mother, was subsequently added. Upon 
the plaint, therefore, it was wlear that the 
family consisted of two sons and the step- 
mother. In declaring the share of the 
plaintiff in the properties sought to. be 
partitioned the Court was bound to give 
the plaintiff only a one-third share in 
the family properties, inasmuch as he could 
not be entitled to more than that upon 
the plaint itself, The plaintiff did not 
aver.in the plaint that the.defendant No, 2 
bad. given up her share in the proper- 
ties and that he was, therefore, entitled 
only to a half share. The defendant No, 2, 
the step-mother, was, therefore, not bound 
to contest the plaintiff’s claim; she naturally 


(5) 81 Ind. Cas. 907; 38 A. 83; 13 A. L, J. 1129, 
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would have thonght that her interest would 
be protested by the Court while making a 
decree even ea parte. The result is that 
this appeal is dismissed with costs, 
Courts, J.—I agree. 
Appeal dismissed, 


pr 


OUDH JUDICIAL COMMISSIONER’S 
COURT. - 

. Seconp Civin Appeat No. 245 or 1917. 
June 21, 1918, 
Present:—Pandit Kanhaiya Lal, A. J. C., and 
Mr. Daniels, A. J. C. 

LALLU . RAM—-PLAINIIFF—ÅPPELLANT 
versus = 


JOT SINGH—Derenpant— RESPONDENT, 

Limitation Act (IX of 1908), Seh. I, Art. lei 
Vinit Procedure Code (Act V of 1908), 0. XXXIV, 

5 -Final decree, application for — Limitation, com- 
mencement of. 

The right to apply to have a decree for sale made 
absolute arises when-the time fixed for payment by 
that decree has expired or where there has been an 
appeal, when that appeal is decided, the date of the 
appellate decree, which finally determines the rights 
of the parties, being taken to be the starting point 
of limitation within the meaning of Article 181 of 
the Limitation Act, if it does not extend the time 
originally fixed or if the time to fixed has not 


expired. [p. 207, col. 1.] ` 

‘Appeal against the decree of the 
District Judge, Hardoi, dated the 10th April 
1917, setting aside that of the Subordi- 
~—nate Judge, Hardoi, dated the 26th January 
~ 1917. 

Babu Bishambhar Nath Srivastava, for the 
Appellant, . 

The Hpn’ble Mirza Samiullah Beg, for the 
. Respondent. 

JUDGMENT.—In a anit filed by the 
plaintiff appellant for the recovery of money 
due on a mortgage a preliminary decree 
for sale was passed on the 30th -July 
1911, allowing the judgment-debtor time 
for its payment till the 8th January 1912. 
The plaintiff was not satisfied with that 
decree and filed an appeal, claiming that 
the.interest due to him was chargeable on 
the mortgaged property, buf was unsuccess- 
ful, An appeal filed by one of the de- 
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fendants was, however, successful and the 
decree of the Court of first instance was 
varied. There was a further appeal to 
this Court by the plaintiff, which was 
dismissed on the 19th Desember 1913. 
On the plaintiff applying on the 19th 
December 1916 for a final decree for 
“kale, an objection was raised that his 
application was barred by time. The 
Conrt of first instance disallowed that objec- 
tion but the lower Appellate Court gave. 
effect to it.-- 


The question involved -in this appeal 
is, whether the limitation for an applica- 
tion for a final decree for sale under Order 
XXXIV, rule 5, of the Code. of Civil 
Procedure isto be computed from the date 
fixed-for payment by the deeree of the 
Court of first instance or from the date 
of the decree of the final Court of Appeal. 


If the view takenin Madho Ram v. Nihal 
Singh (1), which was.adopted in Jagdish Sixgh 
v. Ram Adhin Singh (2), be regarded as 
correct, the date on which the appellate 
decree was passed will have to be left 
‘out of assount. But | where a decree is 
confirmed or varied on appeal, the appel- 
late decree is the only decree which is 
capable of exesution or operative. For 
the purpose of ascertaining ifs terms, a 
reference has sometimes to be made to 
the decree of the Court of first instanse 
or the decree appealed from; but the 
decree of the final Court of Appeal, where 
there has been suchan appeal, is the. decree 
iu which the decree passed by the Court of 
first instance or the decree under appeal. 
merges and which is capable of being 
enforced. In Bhup Indar Bahadur Singh vi 
Bijat Bahadur Singh (3), where a decree was 
passed by a District Court for the pos- 
session of land with future mesne profits , 
and that decree was reversed by the High 
Court but restored by the Privy Council, 
and the question arose whether the decree- 
holder was entitled to recover mesne profits: 
for more than three years from the date 
of the decree of the Court of drst instance, 
it was held by their Lordships of the 
Privy Council that the effect of their 


(1) 30 Ind. Cas. 494; 38 A. 21; 13 A. L. J. 985. 

(2) 41 Ind Cas. 858; 20 O. C. 205. 

(3) 27 I. A. 209;5 0, W, N. 52; 10 M.L, J. 290; 2 
Bom. L. R. 978; 7 Sar. P. O. J. 788; 23 A. 152. ` 
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decree, by which the desree of tae Dis- 
trict Court was affirmed, was to adopt 
its terms and to carry on their operation 
with reference to its own date. In Abdul 
Majid v. Jawahir Lal (4) their Lordships 
of the Privy Counsil recognised that an 
application to make absolute a desree for 
sale conld be made within three years 
from the date of the order of the 
High Court confirming that decree. In 
Gajadhar Singh v. Kishen Jiwan Lal (5) 
a similar view was taken and the previous 
desisions bearing on the point were over- 
ruled, It was pointed out in that case that 
Order XXXIV, rule 5, of the Code of Civil 
Procedure did not contemplate more than one 
decree absolute for sale. Under OrderX XXIV, 
rule -10, of the Code any costs, iocurred 
after the passing of such a decree, can 
be taken into account in finally adjusting 
the amount to be paid to the mortgagee. 
But the result of the appeal may, however, 
be to vary, that is, to increase or decrease 
the amount due to the mortgagee materially; 
and in that case the final decree for sale may 
have to be varied or altered to bring it into 
conformity with the final appellate decree 
ora fresh decree may have to he pre- 
pared in its place. Where the propriety 
‘ofa decree is challenged on appeal either 
by the mortgagee or by the judgment- 
debtor,—it is open to the mortgagee to 
wait till the result of the appeal is known, 
for it is the decree of the final Court 
of Appeal, where there has been such 
an appeal, which declares the rights 
which eash ‘party holds, The right to 
apply to haye a deoree made absolute 
for sale arises when the time fixed for 
payment by that decree has expired or 
where there has been an appeal, when 
that appeal is decided, the 
appsllate decrse, which finally determines 
the rights of the parties, being taken to 
be the starting point of limitation within 
the meaning of Article 181 of the Indian 
Limitation Act (IX of 1908), if it does 
not extend the time originally fixed or if 
time so fixed has not expired. The applica- 
tion made by the plaintiff-appellant to have 


(4) 23 Ind. Cas. 649; 18 C. W. N. 963; 27 M. L. J. 
17; 16 Bom. L. R. 295; 19 C. L. J. 626; 12 A. L. J, 624; 
16 M. L T. 44; (1914) M. W. N. 485; 1 L. W. 483 (P. 
0.); 36 A. 350, ° 

(6) 42 Ind, Cas, 98; 15 A. L. J. 734; 39 A. 641. 
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the decree made absolute is, therefore, clearly 

within time. 
We allow 

and setting 


the appeal accordingly 
aside the decree passed 
by the lower Appellate Court, restore 
that of the Court of first instance 
with costs here and hitherto. The de- 
fendant-respondent will bear his own costs 
throughout, h 

Appeal allowed. 


PRIVY COUNCIL. 

APPEALS FROM THE ALLAHaBAU Higa Count, 
March 15, 1918, 
Present:—Viscount Haldane, Sir John Edge, 
Mr, Ameer Ali and Sir Walter Phillimore, 

Bart. 
Lala KANHAI LAL-—APPELLANT 
versus 
Lala BRIJ LAL ANG OTHERS— RESPONDENTS, 
Hindu Law—Reversioner—Compromise prior to 
reversion falling in—VWidow induced to alter her 
- position to her own detriment—Reversioner, whether 
can gu behind compromise when- reversion opens— 
Estoppel. e 
R,the widow of the last surviving brother of a 
joint Hindu family which originally consisted of 


. three brothers, brought a suit for the recovory of the 


whole family properties against P. and E., the widows 
of the two predeceased brothers, who both alleged 
that the brothers died separate, and one £., who 
claimed the wholé’estate as the adopted son of P. and 
her husband, agreeing with R.’s contention that her 
husband died undivided, The adoption set up by L. 
was questioned by R. and K. and the division set up 
by P.and K. was questioned by R.and L. A com- 
-promise was entered into, whereby R. consented to 
take a fourth of the estate absolutely for herself and 
afourth absolutely for her only daughter who was 
then alive, P. and K. cach got a fourth absolutely for 
themselves and J..’s adoption was recognised but he 
was to take P.’s one-fourth. Subsequently L. got 
himself registered as the proprietor of Ps one-fourth 
sharo with her consent On Rs death, which had been 
preceded by that of her daughter, L. brought two 
suits against those who claimed under R. and her 
daughter and against K. and those who claimed 
under her claiming the proporties respectively in 
their possession: 

Held, 1) that L. had by his part in the compromise 
induced R, to change her position to her own detri- 
ment and to L.'s substantial benefit and that L. was 
therefore, estopped from claiming as a reversioner; 
Lp. 21', col 2; p. 212, col. L] 4 

(2) that forthe same reason, the suit against 
K. and those claiming under her must also fail. [p, 
212, col. 1) ‘ 

Appeals from one judgment and threo 
decrees, dated the 15th June 1915, of the 
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High Court at Allahabad (Tudball and Rafi- 
que, JJ.) partly affirming and partly reversing 
the judgments and decrees, dated the 30th 
April 1913 and 3let August 1914, of the Sub- 
ordinate Judge, Shahjabhanpur. 

Messrs. L. DeGruyther, K: O., and B. Dube, 
for the Appellant. . i 

Sir Erle Richards, K. O., and Mr, J, M. 
Parikh, for the Respondents. 

. JUDGMENT. 

Sir Joan Epnas.—These are consolidated 
appeals from decrees, dated the 15th June 
1915, of the High Court at Allahabad, 
made in appeals -from decrees of the Court 
of the Subordinate’ Judge of Shahjahanpar. 
Thera were two suits, in each of which 
Lala Kanhai Lal and his brother, Ram 
Sarup, were the plaintiffs. Lala Kan- 
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{1918 
hai Lal is now the appellant in these son- 
solidatad appeals. Ram Sarup’s rights were 
established and are not now in question; 
he is not a party to these appeals. In 
one of these suits Lala Brij Lal and his 
daughter, Musammat Ram Kali, were defend- 
ants, they are now respondents fo one 
of these appeals, In the other suit Musam- 
mat Kausilla and Lala Sham Lal, who claims 
were the defendants, they 
are the respondents to the other of these 
appeals. In each suit Lala Kanhai Lal 
claimed as a reversioner to one Bahadur 
Lal, who died in 1883. Bahadur Lal was 
a member of a Hindu joint family de- 
scended from one Balak Ram The pedigree. 
of the joint family, so far as itis now material, 
is briefly as follows:— À 


BALAK K (dead). 





r i | 
hadur Lal — Ram Dei. Badri Prasad = 
Died in 1883. Died 1912. Died childless 
| in 4877. 


[Aah 


Musammat Kirpa == Brij Lal. 
Died 1896. A respondent, 


` 


Musammat Bam Kali, 
A respondent, 


` Upon the déath of Ram Dei, on the 14th 
May 1912, Lala Kanhai Lal and his bro- 
ther, Ram Sarup, were the reversioners 
to Bahadur Lal. The only question which 
their Lordships have tv consider in these 
appeals is the question whether Lala Kanhai 
Lal has not been precluded from slaiming 
as revyersioner by his having been a party 
to a compromise which was entered into - in 
1892. If he is not - precluded from claim- 
ingas a reversioner, he is entitled to succeed 
i e appeals. 
See ma. ee his death ta. ees 
Bahadur Lal was by survivorship the sole 
owner of the family estate, and on his 
death his widow, Musammat Ram Dei, 
became - entitled to that estate for her 
life, Musammat Parbati and Musamimat 
Kausilla being entitled only to mainten- 
ance. The title of Musammat Ram Dei 
was, however, disputed by Lala Kanhai 
Lal, Musammat Parbati and Uusammat Kau- 


Parbati. 


A plaintiff, but not a 
party to these appeals, 








| 
` Ganga Ram = Kausilla. 


Musammat Ram 
Died- 1898. Died childless A respondent. Piyari 
- in 1874. Si 
y 3 
Ram Sarup. Lala Kanhai Lal. 


Plaintif, appellant. 


silla. Lala Kanhai Lal set up a olaim 
to the family estate, alleging that he had 
been adopted by Musammat Parbati to her 
deceased husband, Badri Prasad, and was ` 
entitled to the whole estateas such adopt- 
ed son. ,His case was that there was a 
custom in the family which enabled a 
brother to adopt his sister’s son and that 
Musammaé Parbati had received her hus- 
band’s authority to make the adoption. It 
is not necessary to consider whether there 
was any foundation forthat case. Musam- 
mat Parbati’s case. was that the brothers 
Bahadur Lal, Badri Prasad, and Ganga 
Ram had separated; that also was the 
case set up by Musammat Kausilla. Hach >. 
of these widows claimed for life one-third 
of the family estate. Musanimat Parbati 
also alleged that she had validly adopted Lála 
Kanhai. Lal to her deceased husband, Badri 
Prasad. j 
In order to protect her own interests and 


t 
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the interests of terdaughter, ifusammat Kirpa, 
who was then living, Musammat Ram Dei 
brought two suits in the Court of the Sab- 
ordinate Judge of Shahjahanpur. The 
earlier of those snits was brought on the 
20th Jannary 1891 gagainst Lala Kanhai 
Lal and Musammat Parbati, and in that 
suit Musammat Ram Dei claimed a declara- 
tion that the alleged adoption of Lala 
Kanhai Lal by Musammat Parbati was null 
and. void. That suit was dismissed by the 
Subordinate Judge on the technical objec: 
tion ‘that the plaint had not been properly 
verified. From the decree dismissing that 
suit Musammat Ram Dei appealed to tke 
High Court at Allahabad. The later of 
those two suits was brought on the 4th 
February 1892 against Musammat Parbati 
and Musammat Kausilla, and in it Musammat 
Ram Dei slaimed amongst other reliefs a 
declaration that her late husband Bahadur 
Lal had been the owner and in possession 
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of the entire property of the joint family; 


that after his death she, Musammat Ram 
Dei, was in possession of and entitled to that 
property according to Hindu Law; and that 
Musammat Parbati and Musammat Kausilla 
had no right other than that of maintenance. 
Before the suit of the 4th February 
1892 came on for trial, Musammit Ram 
Dei, Musammat Parbati, Musammat Kausilla, 
Musammat Kirpa and Lala Kanhai Lal bad 
entered on the ist August 1892 intó the 
following agreement of compromise: — 

“We, Musammat Ram Dei, widow of Baha- 
dur Lal, Musammat Parbati, widow of Badri 
Prasad, Musammai Kauailla, widow of Ganga 
Ram, Musammat Kirpa, daughter of the said 
Bahadar Lal, and Kanhai Lal, the adopted son 
of the said Musammat Parbati, by oaste A gar- 
wal, residents of Muhalla Muzaffarganj, in 
Shah jahanpur, do declare as follows: — 

“Whereas disputes relatiog to property 
and ‘Imlak’ have existed between Musammats 
Ram Dei, Parbati and Kausilla and, I, 
Musammat Kirpa, daughter of Ram Dei, 
and I, Kanhai Lal, the adopted son of 
Parbati, are also regarded as claimants, 
we, the five 
accord and in a sound state of body and mind, 
declare that we have appointed Maharaj Badri 
Prasad, the general attorney of Musammat 
Durga Dei, as referee, and he should 
divide the whole of the property consisting 
of villages, houses and shopsa: spssified 
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persons -of our free will and - 
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below and his decision as regards the pro” 
fits for the past years, the villages sold 
after the death of Bahadur Lal and the 
cases at present pending in the Civil and 
Revenue Courts, whatever it may bø, will 
be admitted and accepted by us. There will 
be no objection or denial on our part. If 
any of us, the executants, take any objea- 
tion, it will not be entertainable. The mode 
of partition of property agreed upon is that 
with the exception of the ‘Thakurdwara’ 
of Musammat Ram Dei, the ‘Thakurdwara’ 
of Musammat Parbati, the villages of Bartara, 
Nagra, Badhipura, the grove situate 
in Panwari (?) and the 10 béswa share 
of Simri, Tahsil Pawayan, whioh haye been 
made a ‘Waqf’ of for the expenses of the 
‘Thakurdwara’ and for sharity, he should 
make four equal lots of all the villages, 
the shops, the banking ‘Kothi? and 
the money-lending business, the decrees, 
bonds and account-books in such a way 
that each lot may, so far as possible, 
contain the above things asa whole, After- 
the preparation of the lots,, Musammats Ram 
Dai, Parbati, Kansilla, and Kirpa may 
each duly draw one of the Ists. After 
that they should make .applications for 
mutation of names in thé revenue depart- 
ment and get (their) names recorded. I, 
Musummat Kirpa, and I, Kanhai Lal, will 
have no slaim against any  sharer as re. 
gards this property. Every sharer will be 
the owner and possessor of (her) pro- 
perty and will have power to make every 
kind of transfer as a proprietor. The said 
Maharaj Sahib may come to any decision 
he pleases as regards the partition and 
preparation of lots and the settlement of 
disputes mentioned above and enter all the 
particulars in detail in the arbitration 
award by the end of September 1892, and 
get if registered. All that will be admitted 
and accepted by us. None of us will deviate 
from it. 
“This agreement has ascordingly been exe- 
cuted to stand as evidence. 
“Dated the lat of August 1392. 
“By the pon of Lalta - Prasad, Kus 
resident of Rang Muhalla. 
» (Sd.) Ram Dei, 
‘ay Parbati. 
» s» - Kansilla, 
Kirpa. 
Kanhai Lal,” 
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The arbitrator made two awards, dated 
respectively the 12th- and the 13th January 
1893. That of the 12th January 1883 was 
filed in the suit of the 4th February 
1892, in which Musammat Parbati and 
Musammat Kausilla were defendants, and 
that suit was dismissed as withdrawn by 
Musammat Ram Dei. The appeal to the 
High Court, in the suit of the 20th 
January 1891, was. not supported, and was 
dismissed. > 

Under the awards of the arbitrator one- 
fourth ofthe family property was allotted 
to Musammat Ram Dei, one-fourth to 
Musammat Kirpa, one-fourth to Musammat 
Parbati, and one-fourth to Musammat 
Kausilla, .and they respectively obtained 
possession of the properties allotted to them. 
In the award of the 13th January 1893, the 
‘arbitrator stated:— 

“Kanhai Lal has been adopted by Musum- 
mat Parbati, but he has nothing todo with 
the other Musammais’ property as such 
adopted son." Nor has he now any claim 
to their property. As regardsthe matter 
between Musammat Parbati and Kanhai 
Lal, it is not necessary to explain his 
rights in this award. Kanhai Lal's rights 
in the property comprised in Musammat Par- 
ati’s lot are quite safə.? - - 

So far as appears by the agreement of 
compromise and the awards, Lala- Kanhai 
Lal got no share in the family property, 
but in fact he got the one-fourth share 


which was allotted to Musammat Parbati, 
and he further obtained the benefit of 
having the validity of his adoption by 


Musommat Parbati left undecided by a Court 
of Law. On the 22nd August 1898, Musam- 
mat Parbati executed in favour of Lala 
Kauhai Lala deed of relinqguishment of the 
proper'y which had been allotted to her 


under the compromise and the award of 
the 13th January 1893. In that deed she 
stated:— ; 


“The immoveable property, such as Zemin- 
dari, houses and shops detailed as below, 
belonged to Lala Badri Prasad, the husband 
of me, the executant, I, the executant, 
have, with the permission of my husband, 
adopted to my husband and myself, 

> Kanhai Lal, son of my husband’s sister, 
for the benefit of the soul of my husband 
in the next world. Kanhai Lal aforesaid 
bas been living with. me from 
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figs 


permission to adopt. 
It is he, who is the absolute owner of 
the entire properly and legal representa- 
tive of the entire property left by my hus» 
band. But the name of me, the executant, 
bes continaed to be recorded in the revenue 
papers against the Zemindari property. 
I am not the owner thereof. Kanbai Dal 
aforesaid is the owner of the entire property: 
of my husband. Now I, the executant, do 
not also want my name to stand recorded- 
in the revenue papers. Therefore, I, of my: 
own free will and accord, without forse’, 
and coercion, relinquish my claim to thg 
whole of Zsmindari property and houses’ 
and shops, detailed as ‘below, in favonr of 
Kanhai Lal, adopted son of my husband 
and myself, and covenant in writing: 
that Kanhai Lal aforesaid is the owner of the: 
entire property detailed below as representa- 
tive of my husband, Lala Badri Prasad. He has! 
acquired as absolute owner all sorts of powers 


date of the 


„in respect of the property detailed below. 


Up to this time my name stood recorded? 
in the papers only fstitionsly. Now I do 
not want that iny name ‘should stand! 
recorded in the column of proprietors. My 
name, which is entered against the whole of 
the Zemindari property, should be expunged. 
and the name of Kanhai Lal be entered- 
in the papers.” - i 

In accordance with that deed of retak: 
ment, Lala Kanhai Lal obtained’ mutatiow 


.of names in his own favour, and he has 


hitherto enjoyed that share of Musammat 
Parbati as his own property, and his 
right to it has not been questioned in 
eithèr of the present suits. The properties 
which Lala Kanhai Lal has olaimed in’ 
these suits as a reversioner to Bahadur 
Lal are the properties which were allotted’ 
in January 1893 to Musanunat Ram Dei; 
Musammat Kirpa, and Musammat Kausilla 
respectively. 

The suits in which these appeals baya 
arisen were not tried by the same Sub- 
ordinate Judge. In one of these suits the 
Subordinate Judge held that Lala Kanhai 
Lal was precluded by his having been a 
party to the compromise from now claim- 
ing as -a reversioner. In the other of 
these suits a different Subordinate Judge 
decided that Lala: Kanhai Lal was as a 
reversioner not bound by the compromise,- 
The decrees of the Court of the Subordinate. 
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Judge were appéaled to the High Court, and 
the appeals were considered by the High Court 
in one judgment. The High Court decided that 
Lala Kanhai Lal, having been a party to the 
agreement of compromise of 1892, and having 
taken a benefit under that settlement of 
the dispute, was bound by it and sould 
not go behind it. The result was 
Lala Kanhai Lal’s suits were dismissed. 
From the decrees of the High Court made 
in accordanse with that judgment these 
appeals bave been brought. 

It has been contended on. behalf of 
Lala Kanhai Lal that the agreement of 
compromise of 1€92 «ould not deprive 
him of his right to claim as reversioner 
-unless it is capable of being treated as a 
conveyance of his right as a reversioner, 
and that he did not intend in 1892 to 
convey or assign such right whenit might 
accrue to him. As it now appears, Lala 
Kanhai Lal was not a reversioner in 1892, 


and did not become a reversioner until 
Musammat Ram Dei died in- 1912. All 
the interest which be had in the 


property of-the family in 1892 was the 
mere possibility of becoming an immediate 
reversioner in -oase ‘he should be living 
when Musammut Ram Dei might die, and 
when Bahadur Lal’s daughter, Musammat 
Kirpa, might die ‘without a son. It was 
also contended on bis behalf that Lala 


Kanhai Lal in 1892, whatever his intention ` 


may, have been, was not in law competent 
to convey or relinquish any future possible 
right as a reversioner, and as an authority 
in support of that contention the decision 
of the High “Court at Bombay in 
Sumsuddin ‘vy. Abdul Husein (1) was relied 
upon, That decision is not in point, 
Thera is no question’ here of a conveyance 
of, or of an agreement to convey any 
future right or expectancy, or of an 
agreement to relinquish any future right 
or expectancy, The question here is, whether 
Lala Kanhai Lal did not by his acts 
in 1892 debar himself from now claiming 
as & reversioner. : 

The facts in this case are simple. In 
1892. the family was a Hindu joint 
family to which the ordinary Hindu Taw 
applied. All the sons of Balak Ram had 
died, Ganga Ram had died childlesa in 


“ (1) 81 B. 165; 8 Bom. L. R. 781. 


` 
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1874, and Badri Prasad had died childless 
in 1877. Bahadur Lal had died sonless 
in 18838, leaving his widow, Musammat 
Ram Dei, surviving him; Musammat Ram 
Dei became, on the death of Bahadur 
Lal, ‘entitled for life to a Hindu widow's 
right to the whole of the family property. 
Lala Kanhai Lal had then no right of 
any kind to any share in the family 
property, hut he set up a claim to the 
whole property based on the allegation 
that he had been validly adopted by 
Musammat Parbati to her deceased husband, 
Badri Prasad. If that claim had been 
substantiated by proof af a valid adoption, 
Lala Kanhai Lal would have been 
entitled to the whole family property, and 
Musammat Ram Dei would have been 
entitled merely to maintenance. Although 
as a general’rule of Hindu Law a man 
cannot adopt his sisters son, the olaim 
was a serious one. Lala Kanhai Lal’s 
case was, that, according to an Agarwal 
custom (the family was of the Agarwal 
caste), which, governed the family, a 
man could Jawfully adopt his sister's son, 
and be alleged that Badri Prasad had 
given Musammat Parbati authority to 
make the adoption, and that he, Lala 
Kanhai Lal, had been validly adopted to 
Badri Prasad.’ That Lala Kanhai Lal 
might have found it difficult or impossible 
to prove that he had been validly adopted 
is immaterial. He made the claim; it was 
a serious one, and if was supported 
by Musammat Parbati and it must have 
influenced Musammat Ram Dei, who was 
induéed, doubtless mainly by that claim, 
to consent to a division- of the family 
property, in which she obtained for 
herself merely one fourth share. The 
claims which were set up by Musammat 
Parbati and Musammat Kansilla, that the 
three sons of Balak Ram had separated, 
must also have influenced Musamma Ram 
Dei to agree to ‘the compromise of 
1892. Lala Kanhai Lal was a party to 
that compromise. He was one of those 
whose claims to the family property, or 
to shares in it, induced Musammat Ram 
Dei, against hér own interests and those 
of ‘her daughter, Musammat Kirpa, and 
greatly to her own detriment, to alter her 
position by agreeing to the compromise, 
and under that compromise he obtained a 
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substantial benefit, which he has hitherto 
enjoyed. In their Lordships’ opinion he is 
bound by it, and cannot now claim as a 
reversioner. 

Their Lordships will humbly advise 
His Majesty that these consolidated appeals 
should be dismissed with o sts. 

Solicitors for the 
Barrow, Rogers and Nevill. 

Solicitor for the Respondents.—Mr, E. 
Dalgada, 

f Appeals dismissed. 


PATNA HIGH COURT, 
Corracg CIRCUIT, 

SECOND Civ.t Appeat No. 4 or 1917. 
December 20, 1917. 
Present:—Mr. Justice Mullick and Mr.. 
Justice Atkinson. 

Mohanta GADADHAR RAMANUJ 
DAS— APPELLANT 

versus p 

GHANA SHYAM DAS—RESPONDENT. 

Hindu Law—Joint family—Decree against father — 
Sale of ancestral property—Sons, whether can object, 

A Hindu son is bound by a sale of his share in 
joint ancestral property held in execution of a decree 
obtained against his father, even where it is not 
shown that the debt was incurred by the father for 
legal necessity. The only exception is where the 
debt wasanimmoralone. [p, 218, col. 2.] 

Ina suit for accounts the defendant obtained an 
es parie decree against the plaintiffs’ father who 
was his agent and in execution of that decree 
brought to sale the joint property of the plaintiffs 
and their father and purchased it himset?f: 

Held, that the sale was binding on the plaintiffs, 
inasmuch as the liability of their father was an 
ordinary civil liability and there was nothing to 
show that it was immoral; [p. 214, col. 1.] 

Appeal from a decision of the District 
Judge, Cuttack, dated the 12th Decem- 
ber 1916, modifying that of the Munsif, 
Jajpur, dated the 15th June 1916, 

Messrs. M. S. Das and B. N., Ninha, for 
the Appellant, 

, ` Mr. S. O. Bose, for the Respondent. 


JUDGMENT.—The fasts of this case are 
as follows: Defendant No. 2 is the father 
of the plaintiffs Nos, 1,2and 3 and was the 
agent of defendant No. 1. A suit for 
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accounts under the Orissa ' Tenancy Act 


was brought by defendant No. 1 against 
defendant No. 2,in which the defendant 


No. 2 failed to put in an appearance. 
The suit was decreed for a sum of 
Rs. 5,000. The decree-holder, defendant 


No. 1, thereupon took out execution for this 
sum against the father, and sold the pro- 
perty in snit and purchased it himself. 
The plaintiffs now come forward in the 
present suit with a claim that what was sold 
was only the right, title and interest of their 
father and that their share in the ances- 
tral property which is governed by the 
Mitakshara Law was not affected by the 
sale. The learned ‘District Judge has 
allowed their claim so far as thé ancestral 
properties are concerned, and hence this 
second appeal by defendant No. 1. 


Now the law as regards the liability 
of the sons of a Mitakshara father in rese 
pest of a sale held in “execution of a 
decree for their father’s debt has been 
summarised in Suraj Bunsi Koer 'v, Sheo 
Persad Singh (1), by their Lordships of 
the Privy Council as follows: 

"First. That where joint ancestral property 
has passed out of a joint family, either 
under a conveyance executed by a father 
in consideration of an antecedent debt, or 
in order to,raise money to pay off an 
antecedent debt, or under a sale in execu- 
tion of a decree for the father’s debt, 
his sons, by reason of their duty tp pay 
their father’s debts, cannot recover that 
property, unless they shew that the debts 
were contracted for immoral purposes, and 
that the purchasers had notice that they were 
so contrasted ; and, secondly, that the pur- 
chasers at an execution sale, being stran- 
gers to the suit, if they had no notice 
that the debts were so contracted, are not 
bound to make inquiry beyond what appears 
on ‘the face of the proceedings.” à 


These two propositions were considered 
by Sir John Stanley in Chandradeo Singh 
v. Mata Prasad (2) and the learned Chief 
Justice observes .as follows: “The first of 
these propositions, it will be observed, deals 
with cases where joint angestral property 


(1) 6 I. A. 88; 5 C. 148; 4 Sar. P, O. J. 1; 3 Suth, P. 
C. J. 589; 4 C. L. R, 228; 2 Shome L, R. 242;2 Ind, 
Dec. (N. 8.) 705 (P, O.) . 

"(2) 1 Ind. Cas 479; 31 A, 176; 6 A. L, J, 233, 
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has passed ont of a joint family, either 
under a conveyance executed by a father 
in, consideration of an antecedent debt or 
in order to raise money to pay off an 
antecedent debt, or under a sale in execu- 
tion of a decree for the father’s debt. It 
deals with cases in which ancestral pro- 
perty has passed out of ths family and 
with no other cases, and the words an- 
tesedent debt seem to have besn used 
advisedly. Likewise the second proposition 
deals with the case of a purchase at an 
execution sale. Neither proposition touches 
a case in which a mortgagee of a Hindu 
father seeks to enforce his mortgage as 
against the sons,” 

Their Lordships of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh (3) approv- 
ed of this statement of the law as correst, 
and emphasised the distinction between 
a-snit for recovery by the sons of their 
share of the ancestral property sold in 
execution of a decree for their father’s 
debt and a suié upon a mortgage execut- 
ed by the father charging the joint pro- 
perty and in which the plaintiff endeavours 


to obtain a personal deeree against the 


sons by reason of the pious obligation 
attaching upon them to pay their father’s 
debts. Their Lordships held that sə long 
as the father was living, the effort to affect 
the sons’ share in the property on the 
ground of pions obligation to pay off their 
father’s debt in respect of a personal debt 
of the father, and not in respect of a 
debt incurred in the interest of the family, 
must fail. But their Lordships- nowhere 
ruled that the liability which empowers a 


creditor to enforce the payment of a 
personal debt of a , father, and to sell 
the entire estate of the family for the 


realization of the said debt, .did not exist 
and that it was absolutely necessary that 
the sons should be made parties to the 
suit or to the execution proceedings. 

To like effect is the judgment of their 
in Sripat Singh Dugar v. 
Prodyot Kumar (4, where their 
- (3) 39 Ind. Cas. 280; 26 C. L. J. 1; 210. W.N. 
G98; 29 A. 437; 1 P. L. W. 557; 15 A. L. J. 437; 19 
Bom, L. B. 498; 34 M. L. J. 14; (1917) M. W. N. 439; 
22 M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. CO). 

(4) 39 Ind. Cas, 252: 25 O. L. 7.220; 32 M. L. J. 133; 
15 A L. J. 147; (1917) M. W. N. 193; 2) 0. W.N. 
442; 21 M. L, T. 222; 19 Bom. L. R. 290; 44 0. 524; 44 
L A. 1 (P. 0), 4 
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Lordships say that in cases of this kind 
tha substanco ani nət marely tha teshni- 
calities mast b> Iooked ab and ib must be 
ascertained what it was that the parties 
intended to sell and the Court did in faot 
sell. It is a question of mixed law and 
faot and there is no provision of law to 
support the proposition which the learned 
Vakil for the respondent has urged, hamely, 
that in no case can you sell the share of 
the sons for a debt incurred by the father 
and that the sale in the present oase 
passed only the right, title and interest 
of the father himself. 


Now, what is the position here? Hera 
the decree-holder defendant No. 1 brought 
to sale not the interest of defendant No, 2 
alone but that of the sons also and this 
is the: interest which the Court sold at 
the exesution sale. This is clear from the 
fact that the present plaintiffs were claim- 
ants at the execution proceeding bat were 
unsuccessful. There can be no doubt 
whatsoever that what the Court did in 
fast sell was not only the interest of the 
father but that of the sons also. Ragarded 
from this point of view the argument that 
the debt was not one for_ legal necessity 
is not relevant. The question of legal 
necessity does not affect this case. If there 
was legal necessity the sons would be 
obviously bound; but the law is that 
even if there was no legal necessity the 
sons woald be bound by a sale of their 
property held in execution of a deoree 
against the father. The only exception ig 
if the plaintiffs succeed in proving that 
the debt was an immoral debt, This ig 
the only point in the oase, and the 
authorities which have been discussed in 


< Ohakouri Mahton v. Ganga Proshad (5) dis- 


slose much divergence of opinion regarding 
it. Mookerjee, J., in that case observed that 
this divergence may possibly be recon- 
oiled if we recognise the distinction bet- 
ween a criminal offense and a breach of 
civil duty. 

Was the act of defendant No. 2 in. 
the present case in relation to his master 
such that it constituted a criminal offence? 
Admittedly no proseention was institut- 
ed. The suit was one for accounts in 


(5) 12 Ind. Cas. 609; 89 0, 862; 16 Ç. W.N.519, 
16 0. L, J. 228. 4 
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which he failed to deliver 
by reason of his failure a decree was 
made for a certain sum. The decree itself 
is consistent with the view that defendant 
No. 2 did not himself misappropriate any 
of the money. and that he. was made liable 
for sums which owing to his negligence 
or lashes remained uncollected from the 
tenants. It is impossible from the facts 
of this case to say that the ciraumstances 
disclose a oriminal misappropriation on 
his part or that there was any-dishonesty 


which could constitute an immoral act 
within the meaning of the Hindu Law. 
Every oivil debt does not necessarily 


involve a moral stigma and in the present 
case in my opinion the plaintiffs 
failed to show that the debt was immoral 
inlaw, from liability in respest of which 
they are exempted. Therefore, the learned 
Judge’s deores allowing the plaintiffs’ claim 
in respect of the property in Sshedule 


4 . 
“Ka” was ‘wrong and must be set aside.” 


The appeal, therefore, succeeds and is decreed 
with costs, 
- Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Crvin Appeat No, 91 or 1915. 
March 20, 1918. 
- Present :—Mr. Lindsay, J. C., and 
Mr. Stuart, A. J. O. 
Thakurain HAR NATH RUAR~ 
ELAINTIFE—ÅPPELLANT 
` versus ; 
-Thakur INDRA BAHADUR SINGH— 


Derenpant— RESPONDENT, 
Oudh Estates Act (I of 1869), s. 22—Witow’s 


possession, effect of—Heirs, remote, position of - Vested . 


interest—Eapectancy of imheritance—Hindwu Lajo— 
Reversioner, transfer by, validity of—Transfer of Pro- 
perty Act (1V of 1882), s. 6 (a)—Taluqdar’s widow 
and Hindu widow, estates of, difference between— 
Equity—Void agreement, whether can be enforced— 
Limitation Act (IX of 1908), Sch. I, Art. 62—Con- 
sideration of deed, failure of ~Money, recovery of, suit 
‘or. - 

f There is nothing in the language of section 22 of 
the Oudh Estates Act which can be interpreted as 
showing that simultaneously with the devolution of 
the life-interest in an estate upon the widow of the 
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last holder under clause (8) of that section. there 
descends*a vested interest, comprising the residne 
of the estate, npon any of those who are declared 
to be the more remote heirs in the scale of succession. ` 
[p. 218, col. 2.] 

Where it was found that a person was entitled to 
the estate left by a taluqdar under section 22, clause 
11, of the Oudh Estates Act, but for the existence 
of the talugdar’s, widow who was in possession of the 
estate under clause 8 of that section: 

Held, that during the widow’s lifetime he had no 


7 vested interest, but merely an expectancy of inherit- 


ance in the estate which he could not transfer. [p, 
220, col. 1; p. 221, cols. 1 & 2.7 4 

A transfer made by a Hindu reversioner of his 
expectant interest in an estate prior to the year 
1882 was void, not under section 6 (a) of the Trans- 
fer of Property Act, but under the Hindu Law, 
[p. 219,col 2; p. 220, col. 1.] 

Although under the scheme of inheritance pro- 
pounded in section 22 of tha Oudh Estates Act, the 
widow of a Hindu talugqdar has an interest which is 
in many respects different from the interest held by 
a female heir under the ordinary Hindu law, yet 


- this fact does not make any difference in the 


nature of the legal position of the person who is 
entitled to succeed to the estate after the widow’s 
death. [p. 220, cols. 1 & 2.} 

The principles of equity camnot be invoked for the 
purpose of enforcing a void agreement.[p., 221, col. 1.] 

A suit to recover money advanced under a void 
agreement is barred under Article 62, Schedule I of 
the Limitation Act, if it is instituted after the 
expiry of three years from the date of the execution 
of the agreoment. [p. 221, col, 2.] 


Appeal from the decree of the Subordinata 
Judge, Bara Banki, dated the 83rd August 
1915, oe 

The Hon’ble Pandit Moti Lal Nehruy 
Messrs. Mohammad Wasim, H. O. Dutt and 
the Hon’ble Syed Wazir Hasan, for. the 
Appellant. 

Mr. St. George Jackson, Babu Ram Chandra, 
Pandit Kandhatya Lal and Mr, Bindeshri 
Prasad, for the Respondent. 


JUDGMENT.—The facts, which led up, 
to the suit out of which this appeal has 
arisen, may be stated as follows:— 

One Thakur Naipal Singh was the owner 
of two- Talugas, named Paska and Lilar, 
situated in the districts of Gonda and Bara 
Banki respectively, Both these estates were 
List II estates under Act I of 1869, that 
is to say estates which, according to the 
family custom, ordinarily devolved upon a 
single heir. 

Naipal Singh died on the 28th of Ostober 
1873, leaving two widows Thakurain Iklas 
Kuar and Chhoti Thakurain. He left no 
issue, The widows succeeded to the posses- 
sion of Naipal Singh's estate, which was 

A 


- The younger widow Chhoti 
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taken over thereafter by the Court of Wards. 
In the year 1878 the defenolant-rasponient 
in the prasent case, Thakur Indra Bahadur 
Singh, broughta suit in the Court of the 
Deputy Commissioner of Bara Banki against 
the Court of Wards and the two widows 
of Naipal Singh for the purpose of obtaining 
a declaration of his right to succeed to the 
properties left by Naipal Singh, It is said 
that the two widows had set up a Will 
purporting to have been executed by Naipal 
Singh on the lth of October 1873, and 
that one or other of them had notified 
an intention to adopt a son to the deaeased 
Naipal Singh. At the time the suit was 
brought Indra Bahadur Singh was the 
nearest male reversioner of Naipal Singh; 
and if the adoption, which was threatened, 
had been carried out his right to succeed 
to Naipal Singh’s property, in case he sur- 
vived both the widows, would have been 
destroyed. Exhibit No.5 is a certified copy 
of the judgment which was passed by the 
Deputy Commissioner of Bara Banki in the 
suit just mentioned, onthe 22nd of Ostober 
1878, The decree which followed the judg- 
ment declared that the Will purporting to 
‘have been executed by Naipal Singh on 
the 15th of October 1873 was void and 
invalid. It was further declared that Indra 
Bahadur Singh was the person entitled to 
succeed to the Paska and: Lilar estates on 
the death of the last surrviving widow of 
Naipal Singh. 

The two widows remained in possession. 
Thakurain is 
said to have died abont seven years before 
the present suit was brought. The elder 
one, Thakurain Iklas Kuar, died on thé 10th 
of May 1911. 

Qn the 2nd of January 1880 Indra 
Bahadur Singh executed in favour of Thakur 
Rachhpal Singh, son of Raja Sher Bahadur 
Singh, the document which forms the basis 
of the present claim bronght by Rachhpal 
Singh’s widow, Thakurain Har Nath Kuar. 
This documént is marked Exhibit I and 
purports to bea sale-deed of a one-half share 
in -the two estates of Paska and Lilar. In 
the body of this dosument a reference is 
made to the suit which Indra Bahadur Singh 
had instituted in the-year 1878 and which 
was decided in his favour by the jadgment 
above referred to. After this we have a 
atatement by the executant Indra Babadar 
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Singh that he had become indebted to Raja 
Sher Bahadur Singh to the extent of 
Rs. 20,000. Part of this money, if is stated, 
was borrowed to meet the costs of the 
litigation just referred to; the rest of it had 
been borrowed for the purpose of defraying 
other expensesand for paying debts. The 
deed goes on to recite that Indar Bahadur 
Singh was atthe time not ina position to 
pay this sum on account of his not being 
able to obtain immediate possession of the 
estates left by Naipal Singh. Ib is further 
stated that Indra Bahadur Singh had bor- 
rowed a sum of Rs. 5,000 from Rachhpal . 
Singh, the son of Raja Sher Bahadur Singh, 
and that consequently the total amount of 
his indebtedness was Rs. 25,000. It is then 
recited that by way of satisfaction of this 
debt the executant sella absolutely a half 
share in the 39 villages which made up 
the two estatesof Paska and Lilar. Indra 
Bahadur Singh declared that after the 
death of the survivor of the two widows, 
or at whatever time he might obtain pos- 
session over these two estates, he would pnt 
the vendee at once in proprietary possession 
of the half share which had been conveyed 
to him. There was further an undertaking 
on the part of Indra Bahadur Singh to 
get the name of Rachhpal Singh recorded 
in the desree which had been passed in 
Indra Bahadur Singh’s fayouron the 27th 
of Ostober 1878. 

Rachhpal Singh having died and Indra 
Bahadur Singh having succeeded to the 
possession of these two estates on the death 
of Musammat Iklas Kuar in the year 1911, 
the present suit has been bronght by the 
widow of Thakur Rachhpal Singh for en- 
forcement of the agreement contained in this 
dosument of the 2nd of January 1880. 
The plaintiff's claim is that in accordance 
with this deed of sale executed on the 2nd 
of January 1880, she is entitled to get pos- 
session over a half share in the villages 
spacified in List B attached to the plaint. 
It was admitted by the plaintiff that while 
the estates were still under the manage- 
ment of the Court of Wards, 20 ont of the 
39 villages had been sold for the purpose 
of discharing debts which were due by Naipal 
Singh. The suit was, therefore, confined to 
a half share of 19 villages, which are spsoi- 
fied in List B. Coupled with this claim 
for possession there was a claim for mesne 
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profits and interest amounting to Rs. 41,006 
odd, By way of alternative relief the plaint- 
iff prayed that in case the Court should 
not consider it possible to give her 
a decree for possession, she: should be 
granted a decree for Rs. 25,000, the prin- 
cipal sum mentioned in the deed of 
1880, together with interest amounting to 
a lao and over three thousand rupees. : 

The suit was contested by the defend- 
-ant on a variety of grounds, which are 
net out in his written statement. He de- 
nied in the 9th paragraph of his written 
statement that at the time of Naipal 
Singh’s death he was indébted to any one. 
He also denied having borrowed a sum of 
Rs. 20,000 from Raja Sher Bahadur Singh. 
He denied further that he borrowed 
Rs. 5,600 from Thakur Rachhpal Singh. It 
was admitted that the dosument in suit 
had been executed by him, but it was 
claimed that the deed did not amount to 
a sale-deed and that it did not operate 
to transfer any interest to Rachhoal 
Singh. In paragraphs 17 to 22 of the 
written statement the defendant set out 
various allegations describing the circum- 
stances which led to his bringing the suit 
against the two widows of Naipal Singh. 
He asserted that he had been instigated 
to bring this snit by Raja Sher Bahadur 
Singh, who had been on terms of enmity 
with Naipal Singh. It was stated in the 
22nd paragraph of the. written statement 
that for the purposes of this litigation 
Sher Bahadur Singh spent a sum of 
Rs. 2,000. He had, itis stated, undertaken 
not to make any claim for this money 
against the defendant, but contrary to 
this promise after the death of Sher 
Bahadur Singh, Rachhpal Singh his son 
insisted on repayment being made. It 
was further alleged in the 22nd paragraph 
of the written statement that Rachbpal 
Singh took advantage of the defendant’s 
helplessness and compelled him to execute the 
deed now in suit. In the 23rd paragraph 
of the written statement it was alleged 
that the deed wads executed under undue 
influence and without consideration. In 
paragraph 24 the plea was taken that 
the deed of the 2nd January 1880 was 
void in law inasmuch as it purported 
to transfer what was a mere right of 
- expectancy ; and in the following paragraph 
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it was stated that as a simple agreement 
the document sould not be enforsed. Para- 
graph 26 raised a plea of limitation, the 
oase for the defendant being that any 
suit for the refund of consideration was 
barred by time. : 

On these pleadings seven issues were 
raised in the Court of the Subordinate 
Judge. The first issue related to the pleas 
of undve influence and want of con» 
sideration raised by the defendant. On 
this, the finding of the Court was that 
the defendant had failed to prove that 
the deed was without consideration or 
had been obtained by means of undue 
influence. 


The second issue related to the nature 
of the terms of the deed. Were they 
extortionate and unconssionable, and if so, 
with what result? The Court below found 
that.it was not established that the terms 
of the agreement were either extortionate 
or unconscionable. 

The third issue raised the question re- 
garding the validity of the transfer which 
the document purports to make, having 
regard to the nature of the defendant’s 
interest at the time it was executed. The 
Subordinate Judge was of opinion that 
Indra Bahadur had nothing more than a 
spes successionis or a right of expectancy 
and that a transfer of an interest of this 
kind was void in law. 

The fourth issne, which related to the 
title of the plaintiff to resover possession 
of the property, was consequently desided 
against her; as also was the subsidiary 
issue relating to the claim for mesne 
profits. a 

The fifth, sixth and seventh issnes re- 
lated to the’alternative relief which had 
been claimed by the plaintiff. The learned 
Subordinate Judge disposed of these by 
finding that any olaim for the resovery 
of the purchase-money was barred by 
limitation. He relied upon Article 62 of 
the Schedale to the Limitation Act. 


The eighth issue was an issue of law 
dealing with certain pleas pat forward by 
the plaintiff in replication. The Sabordi- 
nate Judge held that the defendant was 
not estopped from raising the defences 
contained in paragraphs 2%, 24 and 25 of 
his written statement, ° 
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The result, therefore, was that the en- 
tire claim of the plaintiff was dismissed 
with costs. 

The plaintiff has now come in appeal 
and the décision of the trial Court is attacked 
on a number of grounds. The principal 
question raised is with regard to the desi- 
sjon of the Subordinate Judge on the third 
issue, It -is claimed on, behalf of the 
appellant that the Court below was wrong 
in holding that the interest which Indra 
Bahadur Singh purported to transfer by 
this document of the year 1880 was merely 
an expectancy. Another plea taken is 
that, even if it be found that at the time 
the document was executed Indra Bahadur 
Singh had nothing but a mere chance of 
succeeding to the estates of Naipal Singh, 
he was nevertheless entitled to transfer this 
interest inasmuch as the agreement was 
executed prior to the enactment of the 
Transfer of Property Act (IV of 1882). 
These pleas are in reality the backbone of 
the appellant’s case. Another ground has 
been taken with regard to the plaintiff's 
claim for a money-decree. It has been 
argued that the Court below was wrong in 
deciding the issue of limitation against the 
plaintiff. 

The first question, therefore, for our 
decision is what was the legal position of 
the defendant Indra Bahadur Singh with 
respect to the estate of Thakur Naipal 
Singh at the time when he executed the 
document upon which this suit is based, 
We have already mentioned that the Subordi- 
nate Judge has found that Indra Bahadur 
Singh had nothing more than a spes 
successtonis. 

_ be argument which was pnt forward 
in the Court below on behalf of the 
plaintiff, and which has been repeated here, 
is that af the time when this agreement 
was entered into Indra Bahadur Singh 
had in reality a vested interest in the 
property which was left by Naipal Sing, 
an interest which he was competent to 
transfer. In support of this argument 
the learned Counsel for the appellant has 
referred us tə the schema of inheritance 
which is laid down in gestion 22 of the 
Oudh Estates Act (I of 1869). Admit- 
tedly the provisions of this section contain 
the rule of inheritinsa whish applies to 
the estatez which were held by Najipal 
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Singh at the time of his death. Clause 
7 of section 22 lays down the right of 
the widow of the deceased Taluqdar, or 
grantee, to succeed to the estate in default 
of any of the negrer heirs mentioned in 
the six preceding clauses. Clause 7 pro- 
vides, moreover, that if there are more 
widows than one, the estate descends in 
the first instance upon the widow who 
was first marriei to the deseased Taluqdar, 
or grantee, but for her lifetime only. 
We are not concerned with clause 8 in 
the present case, nor with clause 9, for 
admittedly Thakurain Iklas Kuar was the 
first married wife of Naipal Singh and 
survived the junior widow Chhoti Thakurain, 
Consequently we have it that Iklas Knuar 
was entitled to the estate of her deceased 
husband for her lifetime only, and that 
upon her decease the estate descended to 
the present defendant Indra Bahadur Singh 
under the provisions of clause 11, It is 
pointed out by the learned Counsel for 
the appellant that the estate which the 
widow of a Hindu Talaqdar takes under 
this section is cf a different nature to 


‘the estate which is enjoyed by a Hindu 


widow ander the ordinary Hindu 
Law. The section expressly declares that 
sha takes nothing more than a life-estate 
strictly speaking, and itis also the fact 
that under section 2 of the Ondh Estates 
Act the expression “heir” is defined to 
mean a person who inherits property other- 
wise than as a widow under the special 
provisions of this Act; and so we are 
asked to hold-that when Naipal Singh 
died in the year 1873, there came into 
existence what is known in English Law 
as a particular estate in favour of the 
senior widow, and that tbe residue of the 
estate vested in Indra Bahadur Singh who 
took an interest in it in the nature of a 
vested remainder. The argument is that 
as a portion only of the full estate vest. 
ed in the widow, the remainder must 
necessarily have vestei in Indra Bahadur 
Singh who was the nearest male collateral 
relation of Naipal Singh at the time of 
the latter’s death, 

With regard to these arguments, which 
were advanced in the Court below also, we 
may note here the opinion expressed by the 
learned Sabordinate Judge. Ho held that a 
vested interest ora yested remainder could 
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only come into existence under a deed of grant 
and that there was no sach deed in the 
present case. He was of opinion that the 
defendant could definitely claim to be the 
heir of Naipal Singh only after the death 
of the surviving widow, and in these sireum- 
stances he held, in acsordance with the 
principles of Hnglish Law, that Indra 
Bahadur Singh continued to be an heir 
up ill the date of the death of 
lklas Kuar and that consequently he had 
only an expectation of an inheritance and 
had no estate or interest in tthe property 
which was capable of transfer. ‘Referring 
to the argument based upon the defini- 
tion of the expression “heir” in section 2 
of the Oudh Estates Act, the Subordinate 
Judge was of opinion that that did not 
really affect the situation. He held’ that 
under: this definition clause it is only for 
certain special purposes, that is of bequest 
and transfer, that the widow is excluded 
from the category of heirs. He pointed 
out that the widow’s title to succeed her 
husband’s property by inheritance is declared 


in section 22, and certainly it seems difti- . 


onlt to hold that she can take the estate 
of her deceased husband under any other 
title than that of inheritance. The 
Subordinate Judge referred to the desision 
of their Lordships of the Privy Council in the 
case of Bhat 
Achal Rom (1) in support of the view that 
the collateral succession to a Taluga, which 
has passed on the death of the last male 
owner to his widow for her lifetime, does 
not open until after the widow’s decease, 
or in oase a daughter susceeds to the 
widow, till after the death of the daugb- 
ter. Fortified by this authority he held 
that up till the time when Iklas Kuar 
died Indra Bahadur Singh had nothing more 
“than an expectancy of inheritanse. We 
have come to the conclusion that in this 
matter the desision of the Court below is 
correct and ought to be maintained. 


The question of the legal position of 
Indra Bahadur Singh with respect to the 
estate left by Naipal Singh must be deter- 


mined with reference to the provisions of” 


section 22 of the Ondh Estates Ast. In 


(1) 20 0.649; 20 I. A, 77; 6 Sar. P. O.J. 810; 17 
Ind. Jur. 319; Rafique & Jackson’s P, O. No. 128; 10 
Ind. Deo. (x. 8.) 438 (P. O), 
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the first plase, we have to notice that the 
estates held by Naipal Singh being entered 
in List TI the rule isthat they must descend 
to a single heir. Ascording to the scheme 
of inheritance, whish is defined in section 
22, there is no descent of the deseased’s 
estate in a case like this until the 
widow’s death. In other words, the single 
person out of those mentioned in clausé 
11 of section 22 cannot be ascertained until 
the time of the widow's death. 


We are unable to entertain the argument. 
that on the death of Naipal Singh the 
property descended so to speak piecemeal, 
that a life-estate descended to the widow: 
and the residue of the estate vested at 
once in the defendant Indra Bahadur 
Singh. There is nothing inthe language 
of section 22 which can ba interpreted as _ 
showing that simultaneously with the devolu- 
tion of the life-interest in the estate upon 
the widow, there descends a vested inter- 
est, comprising -the residae of the estate, 
upon any -of those who are declared to be the 
more remote heirs in the scale of succession. 


Farther we cannot conceive of an interest 
besoming vested in an unascertained person. 
It is clear that at the time of Naipal Singh’s 
death Indra Bahadur Singh was not as- 
certained as the person who was entitled 


to take immediately after the death of 
the survivor of the two widows. Accord- 
ing to the language of ‘clause 11 the 


person entitled to the estate, in default of 
the heirs mentioned in the preceding 
clauses, is to be ascertained in accordance 
with the provisions of the ordinary law 
to which persons of the religion and tribe 
of the Taluqdar or grantee are subject; 
that is, in the present case the ordinary 
Hindu Law. Under that law the right of 
succession after the death of sa Hindu 
female oan only be determined with refer- 
ence to the state of things existing at the 
time of the death of the female heir; 
and this principle has been judicially 
recognized by their Lordships of the Privy 
Council in the ruling to which the Sub- 
ordinate Judge refers in his judgment 
[Bhai Narindar Bahadur Singh v. Achal 
Ram (1)]. We might also refer in this 
connestion to another judgment of the Privy 
Counsil relating to the same estate which 
is reported as Ial Achal Ram y. Raja Kazim 
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Husain Khan (2). It has been argued be- 
fore us hy the learned Advocate for the 
appellant that these judgments of their 


Lordships lay down no general rule of law ~ 


relating to succession.- It is stated that 
in the two cases before_their Lordships 
there was no dispute regarding the rule, 
it being the case of both parties that 
‘suocéssion to the collaterals could only open 
after the death of the female heir. We 
are of opinion, however, that the ruling 
of their Lordships is not to be interpreted 
in the narrow sense contended’ for by the 
appellant. It is quite clear from a reference 
to their Lordships’ judgments in both the 
cases that they had before them the spesial 
1ules of suesession which are: contained 
in section 22 of the Oudh Estates Act. 
We hold, therefore, that the Subordinate 
Judge was right in his view that up till 
the date of Iklas Kuar’sdeath Indra Baha- 
dur was nothing more than an heir with 
an expectation of succeeding to the estate. 
In cur opinion, if is impossible to hold 
that at the time when Indra Bahadur 
Singh executed the deed upon which this 
suit has been brought he had vested in 
him any interest in the property left by Tha- 
kur Naipal Singh. 


We come now to the second part of the 
argument put forward on behalf of the 
plaintiff appellant. The Subordinate Judge, 
having come to the conclusion that Indra 
Bahadur Singh had nothing more than the 
interest of an expestant heir at the time of the 
executicn of the deed, held that the transfer 
which he purported to make was void in law 
by reason of the provisions of section 6, 
clause (a), cf the Transfer of Property 
Act (1V of 1682). The criticism of the 
learned Counsel for the appellant upon 
this finding is that as the deed in suit 
was executed in the year 1880, the transas- 
tion sould not be affected by anything 
contained in the Transfer of Property 
Act which was not enacted till the year” 
1882. It is strange that this plea was 
not advanced before the learned Subordi- 
nate Judge. We oan find no trace of any 
argument on these lines either in the pro- 
gsedings orsin the judgment of the Court 
below. We must, however, take notice of 


(2) 80. C. 155: 9 C. W. N. 477; 27 A, 271; 832 L A. 
113; 16 M. L. J, 197; 8 Sar. P. O. 5.772 (P. C.), 
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the fact that the Transfer of Property Act 
does not purport to operate retrospectively; 
and as the learned Counsel for the appel- 
Jant points out, section 2, clanse (c), of the 
Ast saves any right or liability arising 
out of a legal relation constituted before 
the Act came into force or any relief in 
respect of any such right or ‘liability, and 
so it is argued that the question of the 
right of the plaintiff to enforce the agree- 
ment in suit is not to be determined by 
a reference to the language of section 6 
(a) of the Transfer of Property Act, The 
argument is that even if it beheld that 
all that Indra Bahadur Singh had in the 
year 1880 was an expeatation of succeeding 
to the estate of Naipal Singh in the event 
of his outliving the surviving widow, there 
was at that time no legal prohibition against 
the transfer of sash an expectancy or against 
the making of an agreement for such a 
transfer. 

On the other hand it has been argued 
on behalf of the respondent that although 
the prohibition against the transfer of the 
chances of an heir succeeding to an estate 
was first definitely laid down by the Act 
passed in the year 1882, nevertheless even 
prior to the passing of this Aot the trana- 
fer of an expectancy was forbidden by the 
Hindu Law. A number of eases have been 
-cited to us upon this point, the earliest 
of which appears to be a judgment of 
their Lordships of the Privy Counoil which 
is reported as Donli Chand v. Birj Bookun 
Lal Awasti (3). In the sonclading portion 


of tbeir judgment their Lordships say 
(vide page 582 vf the report):—' The 
point on which the lower Court in part 
proceeded, and which has only been treat- 


ed as doubtful by the High Court, namely, 
whether such an interest (that is the inler- 
est of a reversionary heir under the Hindu 
Law) could be the subject of a sale at all, ° 
importance, and one which 
their Lordships, who do not sit here to 
determine abstract questions of law, would 
be unwilling to determine in a ease in 
which no decree in favour of the plaintiffs 
can be passed. They are certainly not 
prepared to affirm that such an interest 
can be made the’ subject of a sale, still 
less that it can be made the subject of 


(8) 6 O, L. R, 628 (P, 0.).- 
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a sale highly speculative, as any sush 
sale must be by a guardian acting or pur- 
porting to act on behalf of an infant. 
The dasision of this Board, which has bsen 
sited by the Judge of the lower Court, 
is not precisely in point, but it goes far 
to show that the principle of English Law 
whioh allows a subsequently acquired 
‘interest to feed, as ib is said, the estop- 
pal does not apply to Hindu convey- 
ances.” g 

The next case which has been cited be- 
fore us in this connection is the judg- 
ment of their Lordships in Sham Sun- 
dar Lal v. Achhan Kunwar (4). There 
it was definitely laid down that a rever- 
sionary heir under the Hindu Law has 
no power to sell or mortgage his interest 
in expectancy. At page 80* of the report 
it is obseryed:— In 1877 neither 
Achhan Kunwar ner lnayat ‘Singh, even if 
hə had been of agə, could by Hindu Law 
make a disposition of or bind their ex- 
pestant interests.’ This case has been 
frequently followed by the Courts in India, 
-We may refer to the following cases:—Nund 
Kishore Lal v. Ranee Ram Tewary (5), Manic- 
kam Pillai v. Ramalinga Pillai (6), Hargawan 
Magan v. Baii Nath Das (7) and Sumsuddin 
v. Abdul Husein (8). There is thus, in our 
opinion, abundance of authority for the 
proposition that the transfer by a reversioner 
of his expectant interest is not permitted 
by the Hinda Law. a 

But here again an attempt has been 
made to withdraw the present case from 
the purview of these authorities on the 
ground that Indra Babadur Singh in the 
years 1880 was not exactly in the same 
position as an ordinary reversionary heir 
under the Hindu Law, expecting to succeed 
to the estate on the death of the Hindu 
widow in possession, Stress has again 
been laid upon the fact that under the 
asheme of inheritance propounded in section 
22° of the Oadh Estates Act the widow of 
a Talukdar has an interest which is in 


(4) 21. A. 71; 2 C. W. N.729; 25 I. A. 183; 7 Sar. P. 
O. J. 417; 9 Ind. Dec.’ (N. s.) 755 (P.O). . 

(5) 29 C. 355: 60. W. N, 395. 

(6) 29 M. 120. - 

(7) 4 Ind, Cas, 144; 32 A. 88; 7 A. LJ 1L 

(8) 31 B. 165:8 Bom. L. R. 731, 


#Page of 21 A.—Ed. 
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many respects different from the interest 
held by a female heir under the ordinary 
Hindu Law. That no doubf is the oase; 
but does tke fact that there is- such a 
difference between the estate of the widow 
under the special provisions of the Act 
and the estate of the widow under the 
ordinary Hindu Law make any difference - 
in the nature of the legal position of the 
reversionary heir? Wa'have already touched 
upon this matter in dealing with the first 
question, namely, whether after tke death 
of Naipal Singh any interest in his property 
became vested at once in Indra Bahadur 
Singh. We are unable to see how it can 
be said that Indra Bahadur Singb during 
the lives of the two widows had any higher 
interest than that of the ordinary Hindu 
reversioner, for, as we have pointed out, 
it seems clear, both upon the Act and 
upon authority, that the succession to 
Naipal Singh’s estate did not open until 
the death of Thakurain iklas Kuar. While, 
therefore, if is not correct to say that the 
transfer of an expectancy, which Indra 
Bahadur Singh purported to. make in the 
year 1880, was void by reason of the 
provisions of section 6 of the Transfer of 
Property Ast, it seems to us that upon 
principle it was void by reason of , its 
being contrary to the provisions of the 
Hirdu Law. Indra Bahadur Singh, at the 
time the agreement was entered into, was 
subject to the Hindu Law and his position, 
so far as we. Gan see, was no different from 
that of the ordinary reversionary heir, On 
the authority of Achhan Kunwar’s case (4), 
therefore, we. hold that the transfer of the 
mere spes successionis, which Indra Baha- 
dur Singh had, was prohibited by the 
Hindu Law and that consequently no interest 
was transferred to Rachhpal Singh under 
the deed iv question. 


The learned Counsel for the appellant 
has laid stress upon a certain passage to 
be found in the judgment of the Bombay 
High Court reported as Sumsuddin v. Abdul 
Husein (8). That wasacaseia which a Muh; 
ammadan lady had in the year 1895 executed 
adeed in favour of her father by which 
she purported to release her rights to the 
share of her father’s estate, which 
would in ordinary course have come to her 
on her father’s death. Thera the term; of 


Pings 
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section 6 (a) of the Transfer of Property 
Ast were referred to, and it was held that 
such a release was prohibited by the 
Statute. The passage to which the ap- 
pellant’s learned Counsel has drawn oar 
particular attention is to be found on page 
172* of the report. Lt reads as follows :— 

“Then we come to section 6 which 
provides that property of any kind may be 
transferred, except as otherwise provided 
by the Act, and the first exception named is 
the chance of an heir-apparent. Bnt this 
implies that, but for the exception, the 
-chance of an heir- apparent would “be 
_property that might be transferred under 
the Act.” A 

We are asked to hold that the learned 
Judge who made these observations intended 
to convey that it is only by reason of 
the enactment of section 6 of the Trans- 
fer of Property Act that the transfer of 
the chance of an heir-apparent succeeding 
to the estate- has been prohibited by law. 


Having’ regard to what is to be found in- 


other passages in the judgment, we oan 
hardly think that the learned Chief Justice 
intended to lay down the law in this 
sense, for at page 173* we have a refer- 
ence to the authority which we bave 
already quoted, namely, the case of Sham 
Sundar Lal v. Acahan Kunwar (4). The 
learned Chief Justice points to that 
ruling as decla aring that a Hindu rever- 
sioner cannot “either dispore of or bind 
his expectact rights. lt was argued before 
the learned Chief Justice that the opinion, 
expressed in the judgment- just mentioned 
was only a dictum. But Sir Lawrence 
Jenkins pointed ont that it was a dictum 
of the highest judicial authority and that 
in ‘at least two later cases effect had 
been given to the opinion so expressed. 
It can hardly ke said, therefore, that it 
was intended to, lay down that the trans- 
fer of an expectancy by a Hindu rever- 
sioner only became unlawful for the first 
time after the enactment of the Transfer of 
Property Act. 

To sum up this part of the case; it ap- 
pears to us that ths proper view to 
take is that Indra Bahadur Singh in the year 
18EO bad no right higher than that of 
a reversionary heir under the Hindu Law 


and that the transfer of an expestancy 
*Pages of 31 B.—£d, 
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which be professed to make in favour 
of the “plaintiffs husband : was void, being 
contrary to the provisions of the Hindu Law. 

This finding disposes of the case of the 
plaintiff-appellant. If it be argued, as it 
has been.argued, that this Court, as a 
Court of Equity, ought to enforce the 
agreement entered into between the defend- 
ant und Rachhpal Singh on the 2nd of 
January 1880, the answer is that the 
principles of equity cannot be invoked for 
the purpose of enforcing a void agreement. 
Under the provisions of sestion 23 of the 
Contrast Act, which was in force at the 
time this document was executed, every 
agreement of which the object or considera- 
tion is unlawful is void, and the section 
provides inter alia that the consideration of 
an agreement is unlawful if it is forbidden 
by law, or is of such a nature that if 
permitted if would defeat the provisions 
of any law. In our opinion this document, 
viewed as an agreement to transfer in 
futuro, was a void agreement, and it is 
impossible for the plaintiff to argue that it 
should be enforced upon the principle that 
equity considers that done which ought to be 
done. 

There remains the question of the other 
relief which the plaintiff sought, namely, 
relief in the shape of a money deoree for 
one lac and twenty-eight thousand rupees. 
All that seems necessary to say with 
regard to this is that a claim for the 
return of the money with interest is barred 
by limitation for the reasons given in 
tha judgment of the Court below. The 
Subordinate Judge applied Article 62 of 
the Limitation Act, which gives a period 
of 3 years, running from the date when 
the money is received, for a suit to recover 
money payable by the*defendant to the 
plaintiff for moneylreceived by the defendant 
for the plaintiff’s use. If there was a 
failure of consideration in the year 1880 
at the time the deed was executed by 
which the whole agreement was rendered 
void, then limitation under this Artiole 
began to run at the very latest from the 
date upon which the deed was executed. 
Article 97 of the First Schedule to the 
Limitation Act does not help the plaintiff. 
appellant That Article relates to suits 
for money paid upon an existing” consider- 
ation which afterwards faila and gives a 
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period of 3 years from the date of the 
failure; but here there never was any exist- 
ing ‘consideration in the eye of the law; 


nor can it be said that there was any 
failure of consideration within:a period 
of three years before the date of the 


present suit, For these reasons we have 
paling to the conolusion that this appeal must 
ail, 

We have only to remark before con- 
cluding our judgment that the Counsel for 
the respondent made a feeble attempt to 
support the judgment of the Court below, 
on the ground that it was proved that 
the document in suit was obtained from 
the defendant-respondent by the exercise 
of undue influence. The only particulars 
regarding the undue influence which the 
defendant put forward in his written 
statement are to be found in paragraph 
22 of that document. There all that is 
made to appear is that Indra Bahadur 
Singh was in a helpless condition at the 
time he executed the deed and that the 
plaintiff's husband took undue* advantage 
of the circumstance. The only evidence 
in support of this plea, to which the learned 

. Counsel for the respondent has thought 


proper to refer us, is to be found in the’ 


deposition of the defendant himself who 
gave evidence in the case. The learned 
Subordinate Judge has given convincing 
reasons in his judgment for disbelieving 
the story put -forward by Indra Bahadur 
Singh for the purpose of explaining the 
circumstances in which this document 
came to be written. We may say, without 
further discussion, that we agree entirely 
with the estimate formed by the Court 


below of the value of the defendant’s 
evidence. It is not, in our opinion, worthy 
of credit. We have not been referred to 


any evidence which would convince us 


that in the year 1880 Indra Bahadur 
Singh was in such a helpless condition 
that he was unable to resist the in- ` 


plaintiff’s husband. He was 
man of about 38 years of 
find in the copy of 
judgment delivered in the suit brought 
by him in the year 1878 that he was 
described there as having been 36 years 
of age at the time the suit was brought. 
Indra Bahadur Singh, avcording to his own 
‘statement, although he was not in affluent 


fluence of the 
at the time a 
age, for we 
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circumstances at this time, was nevertheless 
able to support himself from the income 
of certain sir lands which were in his 
possession, No facts have been brought 
to our notice from which it, could reason- 
ably be inferred that Thakur Rachhpal 
Singh was in any way in a position to dominate 
Indra Bahadur Singh’s: Will. As for the 
argument that on the faceof it the terms 
of the agreement were harsh and uncon- 
scionable, we ars not prepared to say that 
they, can necessarily be characterized 
in this language. It is true that the 
property which Indra Bahadur Singh pir- 
ported to convey was of considerable value, On 
the other hand he had received a substantial 
sum of money from Sher Bahadur Singh 
and his son Rachhpal Singh and his chances 
of goming into possession of Naipal Singh’s 
estate were somewhat remote, considering 
the fact that both the widows left by 
Naipal Singh were young ab the time of 
his death. As it turned out, Indra Bahadur 
Singh had to wait 38 years before he was 
able to enter upon possession of the estate 
left by Naipal Singh. Without disonssing 
tbis question: at greater length, we are 
content to say that we think the finding of 
the Court below upon the issue relating to 


“undue influence is correct. 


For the reasons given above the appeal fails. 
and is dismissed with costs. 


Appeal dismissed, ~ 
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Rindu Law — Widow, possession taken during lifetime 
of, by trespasser, whether adverse to reversioners. 
Possession taken by a trespasser during the 
lifetime ofa Hindu widow or Hindu female with a 
life-interest is not adverse as against the reversioners 
until after the death of the widow. [p. 238, col. 2.] 
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Second appeal from a decree of the 
District Judge, Aligarh, dated the 29th 


May 1916. 

Mr, Pann: Lal, for “the Appellant. 

Mr. Nihal Ohand Vaish, for the Respond- 
ents. j 

JUDGMENT.—This is a 
appeal. The facts of the case are not in 
dispute. One Tika Ram was the owner of 
the property in respect of which this suit 
‘has been: brought. He hada wife Musma- 
mat Jhuuia, two sons and two daughters. 
His two sons predeceased him and one of 
them left a widow, Musammat Ganga, Tika 
Ram died and his wife Musammat Jhunia sur- 
vived him. Shedied some 16 years before the 
present suit was brought. On her death two 
daughters Musammat Dhanno and Musammat 
Jethi were in-law entitled to take the property. 
However, Musammat Ganga took possession 
and obtained mutation of names in her 
owo favour and admittedly has been in 

. ~N . = 

possession ever since. Neither Musammat 
Dhannonor Musammat Jethi apparently oppos- 
ed her. Musammat Jethi died some eight 
years before suit leaving the three - plaint- 
iffs, her sons, Musammat Dhanno is still 
alive. On the 6th of April 1915, Musam. 
mat Ganga made a Will, bequeathing 
this property, as if if were her own, to 
the defendants Khachar Mal.and Cheda 
Lal. The plaintiffs have brought the pre- 
sent suit, They allege collusion between 
Musammat Dhauno and Musammat Ganga. 
They pointed out that Musammat. Dhanno 
had allowed Musammat Ganga to acquire 
title by prescription as against her; Musam- 
mat Dhanno. ‘They claimed that they 
were entitled to take possession on behalf 
of: Musammat Dhantio and to manage for 
her. They sought not only to recover pos- 
session of the property, but they also asked 
for a declaration which is relief A in their 
plaint. That runs as follows :—‘On est: 
ablishment of the plaintiffs’ right it may 
be declared that the name of the defend- 
ant first party -stands recorded against 
the property given below without any right, 
and that she has no adverse or proprie- 
tary right to the property aforesaid, nor 
‘has she any right to make the Will dated 
the 6th of April 1915.” The Court of 
first instance dismissed the suit., The lower 
. Appellate Court held that the plaintiffs 


defendant’s 


were entitled to a declaration that they 
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are tie owners of the property in suit as 
from the death of Musammat Dhanno and: 
that as against them, Musammat Ganga’s 
possession is not and cannot become ad- 
verse or proprietary and the Will of the 
6th of April 1915 made by her is void’ 
and unenforcible. An examination of the 
lower Appellate Court’s deoree will show: 
that this was not the declaration which’ | 
was actually granted in the decree. In 
that decree it wasdeclared that the plaint- 
iffs have been in possession of the pro- 
perty in dispute since Musammat Dhanno’s 
death (a fast that nobody has asserted at 
any time, Musammat Dhanno being still 
alive), secondly, that the possession of 
Musammat Ganga neither is nor can be 
adverse or proprietary as against the 
plaintiffs, and that the Will dated the 6th 
of April 1915 exesnted by Musammat Ganga 
is void and ineffestiial. This is followed 
by an order that Musammat Ganga should 
bear her own costs. This decree has been 
signed by the Jadge and the Pleaders for 
the parties as well as by the Munsarim of 
the Court below. It is quite clear on the 
fasts that the plaintiffs ought not in these 
circumstances to receive any declaration 
whatsoever. It is an absurdity to declare 
that the plaintiffs will be the owners of 
the property after the death of Musammat 
Dhanno. Jt is impossible to predict that 
they will. be alive at the time of her 
death, and no such declaration can or ought 
to be granted, As regards the declaration 
that Musammoat Ganga’s possession is not 
and cannot bacome adverse as against the 
plaintiffs, there is no need for ary suoh 
declaration at all. It isa question of law, 
which has been repeatedly decided, that 
possession taker, by @ trespasser during 
the lifetime of a Hindu widow or Hindu 
female with a life-interest is not adverse 
as against the reversioners until after the 
death of the widow; but the Oourts in 
this country do not grant declarations on 
points of law simply for the convenience 
of parties. Thirdly, as regards the Will 
executed by Musammat Ganga, the declaration 
in respect of it is a declaration which ought 
not to be granted. We would refer to the 
desision in the case of Umrao Kunwar v, 
Badri (1) and also to the remarks of their 


(1) 29 Ind. Cas. 302; 13 A, L. J. 55l; 87 A, 422, 
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Lordships of the Privy Counsil in the oase 
of Jaipal Kunwar v. Indur Bahadur Singh (2). 
We do not think it is necessary on this 
branch of the case to make any further 
observations. - It is obvious that the de- 
claration “which the Court below sought to 
grant, ought not to be given any more 


than the absurd declaration which was 
entered in the decree. We allow the 
appeal, set aside the, decree of the 


Conrt below and restore that of the Court 
of first instance. The appellant will have 
his costs in all Courts. 

Appeal. allowed, 


(2) 26 A. 239; 31 I. A. 67; 8 C. W.N. 465; 6 Bom., 
L. R. 496; JAM, L. J. 149; 8 Sar. P.O. J. 625; 7 
0. C. 289 (P. 0.). pi 


PATNA HIGH COURT. 
Seconp Civit Arrear No. 108 or 1917. > 
July 16, 1918. i 
Present :—Mr. Justice Roe and Mr. Justice 
Coutts. i 
BASAWAN SINGH AND OTHERS— 
APPELLANTS 
versus 
GANGAPHAL RAI—Puarntive AND JAL- 
NARAIN SINGH AND oTHERS— 
DEFENDANTS—RESPONDENTS. 

Mortgage—Sale in ewecution of mortgage decree — 
Prior and subsequent mortgagees —Auction-purchaser, 
whether bound by statement in plaint—Sale subject to 
prior lien —Purchaser, whether entitled to question lien 
Transfer of Property Act (IV of 1882), ss. 76, 101— 
Extinguishment of mortgagee rights Accounts, 

Property passing in execution of a mortgage 
decree is dependent upon the terms of the plaint. 
[p. 224, col. 2; p. 225, col. 1.] o. 

Where in a mortgage suit the plaintif prays for 
the sale of tho property subject to a prior lien, 
it is not open to the auction-purchaser in execution 

of the decree obtained in that suit to dispute the 
subsistence of the lien. [p. 225, col. 1.] 

Section 76 of the Transfer of Property Act does 
not apply to a case where the mortgage has in fact 
become oxtinct, [p. 225, col. 1.] et 

Appeal from a desision of the District 
Judge, Shahabad. EE 

Messrs. Kulwant Sahai and Rai Guru 
Saran Prasad, for the Appellants. 

Mr. Parmeshwor Dayal, for the Respond- 
enta, 
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JUDGMENT, 

Rot, J.— The facts relevant to the deoi- 
sion of this case are as follows: 

In 1€84 the plaintiffs, with other co- 
sharers who were no parties to the two 
cases before us, took a asnfruotuary mort- 
gage of 42 bighas of land for a son- 
sideration of Rs. 2,372 and between that 
date and 1891 advanced sums amounting, 
to Rs. 1,084 on simple mortgages on the 
16 annas of the village. On the 30th 
July 1897 one Jakhar Mian took a second 
mortgage upon the 16 annas of the village 
and subsequently brought a suit and made 
the present plaintiffs parties to that suit, 
on the ground that they were purchasers of a 
part of the mortgaged property, and pray- 
ing that the property might be sold sub- 
ject to the plaintiffs’ prior mortgage. The 
purchase referred to in this plaint was 
made on the Ist April 1898, and by that 
purchase the several mortgagees took each 
to themselves a definite share in the vil- 
lage on a consideration of a definite sum 
of money admitted by the mortgagor to 
be due at that date on that part of the 
property transferred to each of the plaint- 
ifs. The learned Munsif was of opinion 
that this splitting up of the mortgage, 
the conversion of bighas into annas and 


the reduction of the property, 16 annas, tothe ` 
_ property sold, approximately 6 annas resulted, 


in a transaction not covered by sestion LOL 
of the Transfer of Property Act and in 
addition relied on the oral statement made 
by the plaintiff himself to the effect that 
the. lien: on the mortgaged property was 
dastroyed by the sales. The learned 
District Judge was of opinion § that: the 
matter could not be open to question, for 
the reason that by virtue of the decree 


made in Jakhar Mian’s suit upon his 
mortgage it was res judicata that the 
plaintiffs’ lien still subsisted upon the 
property. The  auction-pufchaser at 


Jakhar Mian’s execution of his mortgage 
decree appeals against the order of the 
District Judge, on the ground, firstly, that 


the decision of the learned District Judge _ 


upon the question of res judicata was 
wrong and secondly, on the ground that 
the Munsif’s decision upon the question of 
the effect of section 101 was right. It 
is settled law ‘that property passing in 
execution of a mortgage decree is depend, 
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ent upon the terms of the plaint. In the 
plaint in the. suit of Jakbar Mian and here 
the ‘learned Munsif had made an error, it 
was clearly stated that the plaintiffs now 
before us were purchasers of a part of the 
mortgaged property. The learned Munsif 
says that the plaint in the former 
suit does not show that Jakbar Mian ‘and 
others had any knowledge of the 
plaintiffs’ purchases. The learned Munsif 
is wrong. Obviously the present plaintiffs 
would not have been described as: purchasers 
in that snit if Jakhar-Mian had not been 


fully aware of the fast that they were no ` 


longer mortgagees but had made a purchase 


of the property in extinction of the mortgages . 


themselves ; and having regard to the frame 
of the relief sought in the suit upon the 
mortgage, I am of opinion that the present, 


defendants cannot- contest the lien actually ` 


imposed upon the property in tbe plaint 
itself. Tbe plaint having asked for the 
sale of the property subject to Jakhar 
Mian’s lien, the auation-parshaser could 
not take it free of that lien. Tbe only 
question, therefore, io deside is that of the 
account to be made. There.is no definite 
ground of appeal upon the manner of 
making up the account in the desorse by 
the learned District. Judge. It was 
suggested only that credit should be given - 
to the defendant of the profits made from -the 
property sinse the éntry of the plaintiffs into 
possession. This suggestion is based on sestion 
76 of the Transfer of Property Act, This ses- 
tion is not applicable to the ciroumstances. 
The mortgage is in fact dead and from 
the date of the purchase. the plaintiffs 
were no longer mortgagees. ~The lien 
surviving under section LOL survives intact. 
The defendants were required to redeem at 
the sums actually due at the time of the 
plaintiffs’ purchase. Mr. Parmeshwar 
Dayal_has shown us an ascoant from 
whioh we are satisfied that this, liability 
had been acsurately estimated in the deeds 
of sale, aud nothing has been suggested on 
the other side tə show this acsount to 
~ be inaccurate. I’ would, therefore, dismiss 
this appeal with costs. 
Coctrts, J.—I agres. 


Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONE RS 
i COURT. 
Frast Civic Appear No. 11 or 1917. 
March 4, 1918. 
Present: —Mr. Stuart, AS J. C., and Pandit 
Kanhaiya Lu, A. J.O.. 
LAL TRIBHAWAN NATH SINGH — 
PLAINTIFF —ÅPPELLANT 
tersus A 
Tue DEPUTY COMMISSIONER, FYZ- 
ABAD, In csaxas or COURT cr WARDS, 
_ AJUDHIA ESTATE; on BEHALF oF 
Musammat JAGDAMBA DEVI 


AND OTHETS— DEFENDANTS — 
RESPONDENTS. 


Hindu law—Mitakshara—Putrika-putra son, whether 
recognised—Oudh Estates Act (I of 1869), s. 22 
(4)—Taluka, succession to—Daughter's son treated as 
son dying intestate and issweless, estate of, succession to 
—Memorandum written by witness, admissibility of — 
Evidence Act (1 of 1872), ss. 128, 124—Courts of 
Justice, whether can call for confidential State papers 
— Will, revocation of, proof af—Construction of docu. 
ment—Will, interpretation of-—Adoption, power of, 
given by Will—Adoption, validity of ~Testator, intention 
of—Imparlibility of taluka, retention of-—Oudh Estates 
Act (I of 1869), s, #2, adoption under—Hindu Law, 
rules of, whether applicable to adoption made by taluqdar 
—Price paid for adopted son, effect of ~Presents to 
natural father, whether vitiate adoption ~Ceremonies 
for adoption, when can be dispensed with—Gotra, same, 
of adoptive father ani adopted boy, effect of. 

Per Stuart, A. J. C-—Although the practice of 
begetting a putrika-putra son has falleu into disuse, 
vit is nevertheless recognised by the Mitakshara Law, 
ip 240, col. 1.) 

Where a person succeeding toa taluka under tho 
provisions of section 22, clause 4 of the Oudh Estates 
Act, dies issueless and intestate, the taluka goes to 
his heirs, and not to thoss of his maternal grand- 
father. [p. 230, cdl. 1.] 

Where a witness, on being asked if he has had an 
interview with a particular person and what the 
purport of thaf interview’ was, replies that he has 
had such an interview and had noted the purport of 
it at the time in a written memorandum, and pro- 
duces that memorandum, the memorandum is 
admissible in evidence. [p. 243, col. 1.] 

In view of the provisions of sections 123 and 124 
of the Evidence Act, no Oourt of Justice is entitled 
to call for and examine the secret archives of the 
State in order to satisfy itself of their confidential 
nature. [p. 243, col. 1.J 

A Will duly executed is not to ba treated as 
revoked, either wholly or partially, by a Will which 
is not forthcoming, unless it is proved by clear aud 
satisfactory evidence that the later Will contained 
either words of revocation, or dispositions so incon- 
sistant with the dispositions of the earlier Will 
thab the two cannot stand together, It is. not 
enough to show that the Will which is not forth- 
coming differed from the earlier Will, if it cannot ba 

shown in whatthe difference consisted. [p. 248, col, 
2; p- 249, col. 1.] 
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Where under a Will a talukdar gave to his 


second wife in supérsession “of his first wife a life 


estate in the taluka and a power to adopt a son, 
and further stipulated that the adopted son would 
after her death succeed as full proprietor in the 
manner cuntemplated by, section 24, clause &, of the 
Oudh Estates Act, and the second wife then adopted 
a son: 

dield, (1) that “clause &” in the Will was mercly a 
clerical error “for clause $”; _[p. 760, col. 2.] 

(4) that the adoption was valid, inasmuch as the 
talukdar could give to his second wife the power to 
adopt a son irrespective of the Will and as the 
intentions of the talukdar under the Will were sub- 
stantially carried out, for the estate taken by the 
adopted son retained the characteristics of a taluka. 
[p. zol, col. 2.] ai 

An adoption under the provisions of section 22 of 
the Oudh Estates Act is merely a selection which 
need not be according to the conditions and the 
restrictions found ir the personal law applicable to 
the person making the adoption. [p. 252, col. 1.] 

Under the Hindu Law an adoption is not vitiated 
by the payment of a price for an adopted son [p. 265, 
cols. 1 & 2.] 

A male Hindu under the Mitakshara Law can 
only change his gotra on adoption. [p. 235, col. 2.] 

Per Kanhaiya Lal, A. J. 0. yAccording to the 
Hindu Law, a son affiliated in the putrika-putra form 
is a valid substitute fora son. The ease with which 
a son could be obtained by adoption has had the effect 
in the course of time of rendering affiliation in the 
form of putrika-putra more or less uncommon, but it 
has by no means become obsolete and effect cannot 
legitimately be refused to an affiliation in the putrika- 
putra form if it is made. [p. 254, col. 2; p. 264, col. 1.] 


The succession to a “person, obtaining a taluka 
under the provisions of section 22, clause 4, of the 
Oudh Estates Act, and dying intestate, goes, in the 
absence of any male lineal descendant, ‘to the line of 
the person who affiliated him and treated him in all 
raspoota as a son, and not to his natural line. [p. 264, 
col. 2. 

A Will duly executed cannot be treated as revok: 
ed, either wholly or in part, by a Will which is 
not forthcoming, and the contents of which cannot 
be detinitely ascertained. It is not enough to show 
that the Will which is not forthcoming differs from 
the earlier one, if it canpot be shown in- what the 
difference consists. [p..269, col. 2.) 

The supply of clothes or ornaments to the parents 
of the boy to be adopted or the payment of money 
therefor in anticipation of the adoption cannot 
invalidate the adoption or be taken to indicate that 
it ae from sinful or improper motives. Lp. 270, 
col. 2, 

The performance of requisite ceremonies for 
adoption can be dispensed with, if ‘the adoptive father 
and the adopted boy belong #o the same gotra. [p. 
271, col. 1.) ee 

Where the junior wife, of a talukdar validly 
adopted ason in pursuance of a Will made by the 
tulukdar, under which the latter bestowed a life- 
estate upon her and gave hor the power to‘adopt a 
son and further directed that the adopted son would 
take possession of the taluka only after her death, 


under the provisions of section 22, ol 8 of th 
Qudh Estates Act: Kn NG j 


Held, that the adoption was good, as it did 
effectuate the intention of the talukdar as expressed 
in hig Will and as the taluka could not lose its 
character of impartibility in the hands of tho adopted 
son [p 272, col. 2.] 

(Case-law on all points discussed ) 4 

Appeal from the decree of the Additional 
Judge, Fyzabad, dated the 19th Ostober 1916. 

The Hon’ble Syed Wazir Hasan and Babu 
Aditua Prasad, fon the Appellant. ., 

Mr, W. Wallach, Rai Nagendra Nath Ghoshal, 
Messrs. Lel Mohan Banerji and Durga Charan 
Banerji, Babus Mahadeo Singh and Nagendro 
Nath Datt, for the Respondents. f 


, JUDGMENT, ~ 

Sreaxt, A. J. U.— This appeal relates to 
the succession to the taluka of Ajudhia. 
The nucleus of the property comprised in 
this tcluka was acquired by Raja Bakhta- 
war Singh before the annexation of Oudh. 
“He: was the eldest of five brothers named 
Bakhtawar Singh, Shiva Din Singh, Dar- 
shan Singh, Incha Ram and Debi Prasad. 
Their father Purandar Ram was not a man 
of eminence, and there was no estate in 
the family, until this acquisition was made 
‘by Bakhtawar Singh. Raja Bakhtawar 
. Singh died in 1655. He was succeeded by 
his nephew Hanuman Singh, better known 
as Man Singh, the youngest of the three 
sons of Darshan Singh, brother of Bakhta- 
war Singh. The names of the three sons 
were Ramadbin, Raghubir Dayal and Man 
Singh. The taluka was then known as the 
Mabdauna taluka. The name was sukee- 
quently changed to that of Ajudhia. The 
estate was held by Man Singh after 
annexation, and re-conferred on him in 1&58 
after confiscation : it was then considerably 
augmented. Man Singh made a Will on 
the 22nd April “1864, under the terms of 
which Le devired his estate to his wife 
Maharani Subhao Kuar with power to nomi- 
nate a successor, Man Singh was raised 
to the dignity of a Knight Commander of 
the Star of India in 1869. He died on 
the llth October 1&70, having attained the 
position of one of the most considerable 
land-holders of Oudh. His nearest relatives 
at the time of his desease were the Maha- 
rani'Subhao Kuar, a daughter Brij Raj 
Kuar, who was married to Narsingh Narain 
Singh, and Pratap Narain Singh son of 
Brij Raj Kuar, Maharani Subhao Kuar 
succeeded to the estate under the terms of 
the Will. On 16th August 1872 she executed 
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a document nominating as her suesessor 
Triloki Nath, son of Raghubir Dayal brother 
of Man Singh. On the Alst November 1872 
Pratap Narain Singh, who was then of the 
age of 17 years,. instituted a suit through 
his. mother, who described herself as his 
sister and guardian, in the Court of the 
Deputy Commissioner of Fyzabad. He 
claimed in this suit declaration of title to 
the taluka. The plaint (Exhibit 1) asserted 
that the execution of the Will of the 22nd 
April 1864 had “been obtained by undue 
pressure exercised by Government offisials, 
that'the Will in question had boen revoked 
by Sir Man Singh, and that Sir Man Singh 
had died intestate.. It continued that Pratap 
Narain Singh had bean selected in.1837 at 
the age of 12as a suseéssor by Sir Man 
Singh, that his gotra had in the same year 
been changed from that of his natural 
father to that of Sir Man Singh, that~he 
had been treated by Sir Man Singh in all 
respects as his own son, and was thus entitled 
fo succeed to the estate under the provisions of 
clause 4, section 22, Ast I of 1-69. Ib 
appears from certified copies of ‘certain 
proceedings in the Court of the Deputy 
Commissioner (Exhibits A-15 and A-16) 
and’ from the judgment itself, (Exhibit 
A-12) that in the course of ‘hearing a 
plea, which had not been’ asserted in the 
, plaint to the effect that Pratap Narain 
Singh was an adopted son of Sir Man Singh, 
was- first asserted and then abandoned. 
Reliance was placed in support of the 
plaintiff's. case on the “evidence of a Mr. 
Carnegy, who deposed to an oral ‘revocation 
of the Will by Sie Man Singh. Mr. King, 
the Daputy Commissioner, dismissed the 
suit on the 28th July 1878, -finding that 
the Will was a valid dogument and that 
Mr. Carnegy’s evidence taken with the 
other evidence was not suffisient to establish 
that revosation had taken place. He found 
that Pratap Narain Singh had been treated 
in all respects as a son by Sir Man 
Singh, Aa appeal was filed to the Court 
of Mr. Capper, Commissioner of Fyzabad. 
Mr. Capper found on the 24th Desember 
1873 (judgment Exhibit A-13) that the 
Will was a valid docament which had not 
been revoked, and that Pratap Narain Singh 
had not been treated in all respects as a 
son within the meaning of clause 4, section 


2, Act I of 1869. Pratap Narain Singh 


` 


` 


appealed to their Lordships of the Privy 
Council. They desided in 1877 [ Maharajah 
Pertab Narain Singh v. Maharanee Subhao 
Koser (1)] that Mr. Uarnegy was a reliable 
witness to the fact that Sir Man Singh 


revoked orally the Will of 1864, that such 


a .Will of a Hindu sould be revoked by 
parol,'and that the testamentary disposition 
had thus no effect. They held, that Pratap 
Narain Singh had been treated in all res- 
pests as ason by Sir Man Singh and was 
entitled to sucseed under the provisions of 
clause 4, section 22, Act I of 1869. They 
declared Pratap Narain Singh to be entitled 
to the taluka cf Ajudhia, but not to the 
personal or non-talutdard property of Sir 
Man Singh. Pratap Narain Singh obtained 
possession of the estate from the Court of 
Wards, who were in charge of it, on the 
strangth of the declaratory decree in his 
favour. In 1878 Triloki Nath petitioned ~ 
their Lordships of the Privy Couneil to 
re-hear the appeal. They dismissed his 
pstition [Pertab Narain Singh v. Subhao 
Kooer (2)] but permitted him, if he so desired, 
to apan by . suit in India the question 
whether he had been properly represented 
in the previous litigation in the Indian 
Courts. Triloki Nath then instituted fresh 
procesdings on 3rd June 1879 in the Court 
of the Additional Judge, Fyzabad, against 
Pratap Narain Singh, to have declared his 
right to the faluka in virtue of his having ” 
been appointed under a power of appoint- 
ment given by the Will of 1864. The Court 
of first instance held that Triloki Natk had 
not been made a party to the former suit 
or represented in it, and that he was not 
bound by the proseedings of 1877 in regard 
to the question of revosation of the Will of 
1864. The trial Judge found, however, that 


that Will had been revoked. Triloki Nath < 


appealed to the Judicial Commissioner. Tha 
Judicial Commissioner held that the Maha- 
raja’s estate was not so completely repre- 
sented by the widow in the former suit 
that Triloki Nath was bound by the dəsi- 
sions against her. He was of opinion that 


(1) 3 O. 626 at pp. 636, 637; 1 O. L. R. 113; 4 L A” 
228; 3 Sar. P, C. J. 740; 3 Suth. P.O. J. 458; Ratique 
& Jackson’s P. C. No. 46; 1 Ind Jur. 679; 1 Ind. Dec. 
(x. s.) 983 (P. C.) 

(2} 4 0. Meee A. 171; 8 Suth. P. C. J. 558; 3 Sar. 
P. C. J. 849: 2 Ind. Jur. 504; 1 Shome L. R. 256; 2 
Ind. Dec. (x. 8.) 117 (P G). 
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- the Maharani divested her estate by the 
execution of the instrument appointing 
Triloki Nath in- 1872, He found that 
Triloki Nath took as successor of the Maha- 
raja, not of the widow, and that his 
interests vested on the 16th August 1872, He 
found further that the Will of the Maharaja 
had not been revoked. Pratap Narain Singh 
appealed to their Lordships of the Privy 
Council, who desided in July 1884 [ Pert.b- 
narain Singh v. Trilokinath Singh (8)] that 
their previous order was binding on Triloki 
- Nath. They decreed the appeal and dis- 
missed the suit. Before their Lordships 
had decided the appeal in Triloki Nath’s 
previous suit, Triloki, Nath had filed an- 
other suit on the 15th August 1882 in the 
Court of the District Judge of Fyzabad for 
possession of the estate. The Distrist Judge 
decreed the suit on 25th September 1882, 
An appeal was filed to the Judicial Com- 
missioner on the 8th Ostober 1882. The 
latter deferred decision till receipt of the 
desision of their Lordships of the Privy 
Council in the prev:cus case. On receipt of 
that decision he allowed the appeal 
and dismissed the suit on the 26th 
November 1884, An appeal was 
filed to their Lordships of the Privy 
; Council, which was dismissed [Triloki Nath 
Singh v. Pertab Narain Singh (4)]. In 
their desision their Lordships interpreted 
their previous order of 1877 in certain 


particulars. At page 814 they say with 
regard to their previous order, Their 
Lordships, therefore, merely declared 


Pratab Narain Singh’s title to the taluks 
and whatever descended under Act I of 
1869. As to other property which was 
not included in that Act, Pratab Narain 
would not have “been the heir to the 
Maharaja during the lifetime of the widow. 
-She would have taken the widow's estate 
in all property exoept that which was 
governed by Act I of 1869.” 

“Raja Pratap Narain Singh remained in 
possession of thé taluka till his death. 
Like his predecessor, he attained a high 
‘position in Oudh. He was first created a 


(3) 11 C. 186; 11 I. A. 197; 8 Ind. Jur 697; 4 Sar, 
P. C. Pa 567; Rafique & Jackson’s P.C. No: 86; & Ind. 
Dec. (x. s.) 888 (P. C.). 

(4) 15 O. 803; 13 I. A. 113; 12 Ind. Jur. 332; 5 Sar, 


P.O, J. 219; Rafique & Jackson's P, C, No. 104; 7 Ind. . 


Dec. (nas) 1122 (P.C.), 
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Maharaje; re subsequently raised to the 
dignity of a Knight Commander of the 
Indian Empire. He died on the 9th 
November 1906. He had married Maharani 
Suraj Kumari in 1868, and is stated by 
the defendants in these proceedings to 
have married Maharani Jagdamba Devi 
in 1888, The latter was aged between 
10 and 11 on the date of her marriage. 
He had no issnoe by either wife. He 
executed a Will on the 17th July 1891, 
which was registered on the 20th July 
1891. After hig death he was succeeded 
by the junior Maharani, Jagdamba Devi, 
The estate? was taken under the manage- 
ment of the Coort of Wards. On the 
12th February 1909 Maharani Jagdamba 
Devi adopted as successor under the terms 
of the Will of 1891 Dukh Haran Nath 
Singh son of Adika Nath, a descendant 
of Inha Ram who wasa younger brother 
of Darshan Singh. 

On the llth February 1915 Tribhawan 
Nath Singh son of Kashi Nath Singh, 
son of Ramadhin the eldest brother of 
Sir Man Singh, instituted-a suit in the 
Court of the Subordinate Judge, Bara 
Banki, against Maharani Jagdamba Devi, 
Dukh Haran Nath Singh, the Deputy 
Commissioner of Fyzahad as in charge of 
the estate under the Court of Wards, and 
Maharani Suraj Kumari. It was alleged 
in the plaint that the Will of 17th July 
1891 bad been executed by. Sir Pratap 
Narain Singh under undue influence 
exercised upon him by Maharani Jagdamba 
Devi, that if had been revoked, and that 
Maharani Jagdamba Devi was. not the 
legally wedded wife of Sir Pratap Narain 
Singh. It was further alleged that that 
lady had been guilty of acts of unchastity 
both during the lifetime of Sir Pratap 
Narain Singh and after his death and 
that she was, therefere, incapable of taking 
benefit or exercising a power of adoption 
under the terms of the Will. It 
was further alleged that in no circum. 
stances was the adoption of Dukh Haran 
Nath Singh valid, as (1) it had been 
made under undue influence, as (2) 
Maharani Jagdamba Devi, having not 
been legally married to Sir Pratap Narain 
Singh and also having been unchaste - 
both during the lifetime and after the 
death of Sir Pratap Narain Singh, had 
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not the power to adopt under the pro- 
visions of the Mitakshara, as (3) Dukh 
Haran Nath Singh had been purchased 
from his natural father, as (4) Dakh 
Haran Nath Singh’s natural mother was 
of the gotra of Narsingh Narain Singh, 
as (5)~Adika Nath was an outcaste, and 
as (6) the ceremony of adoption had 
not been properly performed. It was 
further alleged that the senior Maharani 
had been guilty ` of acts of unchastity 
during the Mahareja’s lifetime. The 
conclusion drawn was that, Sit Pratab 
Narain Singh having died intestate, the 
senior Maharani being excluded from in- 
heritance . by her unchastity, and the 
junior Maharani having no title as she 
was not the legally wedded wife of the 
Maharaja, “and even if she were the legally 
_wedded wife, being exoladed from inherit- 
ance by her nicbastity, the plaintiff as 
son of Kashi Nath Singh, son of Ram- 
adhin, in absence of all heirs under 


clauses 1 to 10, was entitled to succeed as 


heir under clause 11 to -all the immove- 
_&ble and moveable properties of the estate 
and mesne profits, and in the alternative 


to a declaration that the Will and adoption ` 


were void as against him. 

The defence was a denial of practically 
every allegation in the plaint. It was set 
up that Maharani Jagdamba Devi was the 
legally married wife of Sir Pratap Narain 
Singh, that neither the senior Maharani 
nor she had ever been urichaste, that the 
Will of the 17th July 189i had been duly 

7 and validly executed by Sir Pratap Narain 
= Singh unaffected by undue influence, that 
it had never been revoked and that it 
. had remained in force at the time of his 
death. It was farther set up that it 


conferred-a legal power of adoption on- 


Maharani Jagdamba Devi, which she had 
legally exercised by making a-valid adop- 
tion of Dukh Haran Nath Singh. It was 
further set up that the claim for moye- 
able property was barred by limitation. 
Tha defendants asserted in addition that 
the plaintiff would not have title, even if 
“Sir Pratap Nardin Singh had died intestate, 
-a3 tbe succession wonld have then passed 
-to the family of Narsingh Narain Singh 
In replication, the plaintiff asserted that 
the defendants were estopped from setting 
up the last plea. tes 


- upon abstained from 
“ings. 


The suit was transferred for hearing to 
Mr Jagat Narayan, Additional Judge, 
District Fyzabad. It was decided by him 
on: the 19th October 1916. He found in 
favour of the Will and the adoption and 
against the plaintiff’s title. He found 
the allegations against the moral character 
of the two ladies to be baseless calumnies. 
He fonnd in favour of the plea that 
the claim for moveable property was barred 
by limitation. He, therefore, dismissed the 
sait The present appeal is filed against 
his decree. Practically every point taken 
in. the- trial Court is re-asserted by the 
plaintiff in his grounds of appeal. 


The appellant objected to the defendants’ 
disputing his title to succeed on a plea 
that they were estopped from so doing. 
His case on this point was as follows: 


He alleged that, direstly after the death 
of Sir Man Singh, Ramadhin had 
instructed a Pleader to -file a suit for 


possession of the estate, that Narsingh 
Narain Singh then brought Pratap Narain 
Singh to Ramadhin, that Pratap Narain 
Singh fell at the the feet of Ramadhin 
and protested that he was the putreka- 
putra son of Man Singh, and that Ram- : 
adhin rescgnizing the sacred nature of 
Pratap Narain Sivgh’s relationehip there- 
institating proceed- 
P. W. No. 101 Skeo Charan Lal was 
the only witness who deposed to the truth 
of this story. The learned trial Judge 
has discussed the value of this plea and 
the veracity of this witness at pp. 
202 to 207 of the judgment. 


Sir Man Singh died in 1870. He was 
succeeded by his widow. “Pratap Narain 
Singh did not institute a suit till the 
end of 1872, and, when he instituted it, 
he did not assert a title as putreka-puira. 
The witness Sheo Charan Lal is, as the 
learned trial Judge found, an unreliable 
witness. If it were worth the trouble, the 
reasons for rejecting this plea could be 
largely increased. I reject it. 

The appellant had first to establish his 
title to suoceed Sir Pratap Narain Singh if 
the provisions of the Will were set aside. 
Sir Pratap Narain Singh having succeeded 
Sir Man Singh ‘as his heir under the 
‘provisions of clause 4, section 22, Act I 
of 1869, the rule of sugsession is, found 


_ was not taken 
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in the same section. Clauses 1 to 10 
clearly confer no right on the appellant 
who somes, if at all, under the provisions 
of.clause 11. According to the rule ‘of the 
Mitakshara Law whish would govern the 
case in absense of - special scircnmstanced 
he cannot succeed, It is not alleged and 
cannot be suggested that Sir Pratap 
Narain Singh was the adopted son of 
Sir Man Singh, and Sir Pratap Narain 
Singh would ordinarily have been 
succeeded iu event of intestacy and failure 
of heirs under the first ten clauses by 
the agnates of the family of his father 
Narsingh Narain Singh. The appellant, 
recognizing this obstacle, endeavoured 
to establish his title by an assertion in 
the plaint that the mother of Sir Pratap 
Narain Singh was spesially appointed, 
under the practice of constituting in the 
person of a daughter’s son a putrika- putra, 


“to bear Sir Man Singh euch a son and 


that thus the heirs to Sir Pratap Narain 
Singh under clause 11 were the agnates 
of Sir Man Singh’s family. - Hé” subse- 
quently raised a plea in argument, which 
in the plaint, that Sir 
Pratap Narain Singh should be succeeded 
in event of intestasy by the agnates of 
the family of Sir Man Singh under clause 
11, owing to the osireumstange that Sir 
Pratap Narain Singh had susseeded under 
the provisions of olanse 4. 


The practice of appointing a daughter, 
so that she can bear a son, who will be 
treated as her father’s son, is recognized 
by the Mitakshara Law. The practice has 
so far fallen into disuse that only one 
instance cau ‘be found in reported cases, 
in which a davghter has been go 
appointed -under the Mitakshara Law. This 
oase will be found reported as Kumaran v. 
Narayanan (5). There such an appointment of 
a daughter in Malabar was recognized by 
the Coarts. The disuse of the practice 
has been commented on in Nursing Narain 
v. Bhuttun Loli (6), Thakoor Jeebnath Singh 
v. Court’ of Wards (7%)-and ‘Sri Raga 
Venkata Narasimha Appa Row. Bahadur v. 
Sri Rajah Suranent Venkata Purushothama 


(5) 9 M. £60; 3 Ind, Dec. (n. s.) 578, 2 

(6) W. R. (1864) Gap. 194. 

(7) 23 W. R 409; 16 B. L. R. 190; 2 T. eas 63; 3 Sar 
P. ©. 1, 480(P. 0.) 


A 


“marriage with an express 


Jaganadha Gopala Row Bahadur (8). Tt has 
not, however, been laid down by their 
Lordships of the Privy Counoil 
daughter cannot be so appointed “and the 
law on the point never having been 
abrogated we should~be bound to apply it, 
if it were established that the mother of 


Sir Pratap Narain Singh had been 80 
appointed by Sir Man Singh. f 
The law is contained in a passage in 


the Mitakshara which is quoted in various ©. 


text books— 

“The son of an appointed daughter is 
equal to him; that is, equal to the legitimate 
son. The term signifies son of a daughter. 
Accordingly he is equal to the legitimate 
son; as described by _Vasishtha: ‘This 
damsel, who has~no brother, 1 will give 
unto thee, decked with ornaments: theson, 
who may be born of her,, shall be my son.’ 


` Or that term may signify a daughter be- 


coming by special appointment a son. 
Still she is only similar to 93 legitimate 
son, for she derives more from the mother 
than from the father. Accordingly she is 
mentioned by Vasishtha as a son, but as 
third’ in rank: ‘The appointed daughter is 
considered fo be the third description of 
sons,’”” 


_Commentary of Hemadri “The putrika- 


putra is of four descriptions: The first 
is the daughter appointed to be a son. She is 
so by a stipulation to that effect. The 


next is her son.. He obtains of course the 
name of son of an appointed daughter,’ 


withont any compact. This disti instion, 
however, ocours; he is not in place of w 
son, but in place of a son’s son, “and is a 


daughter’s son. Acsordingly hei is desoribed 
as a daughter’s son in the text of Sankha 
and Likhita: ‘An appointed daughter is like 
unto a son; as Prachetasa has declared: her . 
offspring is termed son of an appointed daughter, 
he offers funeral oblations:tothe maternal 
grandfathers and to the paternal grandsires, 
There is no différence between a son’s son: 
and a daughter’s son, in Tespeot of benefits 
conferred.’ The third description of son 
of an appointed daughter, is the child 
born of a daughter, who was given in 
stipulation in 
this form; ‘The child who shall be born 
of her, shall be mine for the purposg of 


(8) 81 M. 810; 4M, L. T. 9; 18 M, L, J, 420. 
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performing my obsequies.’ He appertains 
to his maternal grandfather as an adopted 


- son, The fourth is a child born of a 


7 tention, although he 


daughter who wag given in marriage with 
a stipulation in this form: ‘The child, who 
shall be born of her, ‘shall perform the 
obsequies “of both.’ He belongs, as a son, 
-both to his natural grandfather and to hia 
maternal grandfather. But, in the sase 
-where she was in thought selected for an 
appointed daughter, she is so without a 


‘compact, and merely by an act of the mind”’— | 


-Ghose’s Principles of Hindu Law, -Com- 
mentaries, Volume If, first editidn, pages 
130 and 131. j 

The law presents no diffisulties. The 

- appellant seems to assert that Sir Pratap 
Narain Singh was of the third cr fourth de- 
scription “of sons.. That is his main con- 

ig ready to accept 
‘any view of the law that could suit his 
case. - The- last sentence of the commentary 
of Hemadri can obyiously only be.applied 
in case where there is distinot evidence of the 
aob of mind of-the father. 

The position ‚òf the appellant with 
regard to this plea is as follows:—In his 
written statements of claim made to the 
Deputy Commissioners of ,Fyzabad and 
Gonda [Exhibit A-129 and Exhibit A- 
129 (a)]he did not assert that Musammat 
Brij Ruj Kuar had been appointed to 
bearxa putrika-putra son to her “father. 
In his evidence he made a disingenuous 

- attempt (which the learned trial Jadge 
has found’ to ba false) to explain this 
omission. In his plaint he asserted that 
Musammat Brij Raj Kuar had been 
married under the putri-karan form and 
that for this reason -Sir Pratap Narain 
Singh was born a putrika-putra and had, 
therefore, been treated as a son. In the 
evidence he carried the matter farther. He 
endeavoured to prove an appointment before 
marriage as wellas marriage inthe form, 
and relied on -farther evidence of conduct 
from ‘which he endeavoured to establish a 
‘presumption that such an appointment 
must have taken place. He „has called 
evidence to prove an allegation ‘that Sir 

. Man Singh in the year 1851, after obtain- 
ing the permission of Bikhtawar Singh, 
decided- tə appoint his daughter t3 ,bear 
him a! putrika-putra son, that he sought 
@ husband who would agregto marry her 


~ 


Ae 


wN 


in the putri-karan form, that Narsingh 
Narain Singh agreed and married her in 
this form, and that when she bore Sir 
Pratap Narain Singh, the latter was consider- 
ed from his birth to be the putrika-putra son 
of Man Singh. 
In 1851 Man Singh was a man-of 31 
years of age. He had married twice. His 
first wife had borne him Brij Raj Kuar 
‘in 1889 or 1840. That wife had died. 
His second wife had borne him a daughter 
in 1851, That daughter bad died. Man 
Singh was in the prime of life. His 
second wife had shown her capacity to 
bear children. He would ordinarily have 
had every hope of begetting male offspring. 
What reason then could be have had 
to be the only person in Ondh known to 
history who employed a practise by which 
he set aside his daughter to bear him a 
male heir P The answer is gupplied by 
“P. W, No. 77 Bandhan. This witness-has 

deposed that, after the death of his second 

daughter, Man Singh went to Bakhtawar 

Singh and stated that he had expected a son 

to sontinue his line, that no son had been 


born to him, that his daughter was dead . 


and that he was helpless, that Bakhtawar 
Singh then sonsulted pandits who examin- 
ed Man Singh’s horossope ard deslared 
that he would never beget a son, that 
Man Singh then songht Bakhtawar Singh’s 
permission to marry Brij Raj Kuar 
the pufri-karan ceremony, and that Bakhtawar 
Singh agreed. P. W. No. 11 Ganesh, P.W. 
No. 72 Ram Sarup, P W. No. ¢8 Bindeshari, 
P. W. No, 95 Brij Lal and P. W. No. 98 
Mahipat Singh gave direst evidenge upon Lhe 
point. Ganesh declared that his father 
was one of the emissaries sent by Man 
Singh to procare a bridegroom. Ram 
Sarup said that he was a member of the 
wedding party and was told by his father 
that the ceremony was in the putri-koran 
form, though he did not himself witness 
the ceremony. Bindeshari swore that Nar- 
singh Narain Singh agreed in his pre- 
sence that his first born son should be 
putrika-putra of Man Singh. Brij Lal gave 
evidence similar to that of Ram Sarup. 
Mahipat Singh deposed that he saw the 
marriage celebrated in the puwtri-karan form, 
The learned trial Judge disbelieved all these 
witnesses. He has given his reasons for 
so doing at length, except in the case of 
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Ram Sarup and Mahipat singh. We are 
informed by the Counsel for the respond- 
ents thatthe réason why the trial Judge 
did not discuss the evidence of Mahipat 
Singh was because the plaintiff’s Counsel 
in the lower Court laid no stress upon 
the evidence of that witness. We have, 
however, been asked by the Counsel in 
‘appeal to arrive at a finding as to the 
value of this witness also, 
proceed to do so in due course. 

The reasons of the learnei trial Judge 


for disbelieving these, witnesses are in 
some instances more weighty than in 
others. More important than his reason- 


ing is the fact that he disbelieved them. 
The reasons may be varied or supplement- 
ed. Bandhan appears'an absolute impostor. 
He has asserted that he was the intimate 
and favourite of Raja Bakhtawar Singh, one 


of the most influential noblemen of the_ 


King’s Court. Thence, according to his 
own account, he has sunk to the position 
of a drug-sodden beggar. I disbelieve the 
account of his past. His story, that Man 
Singh abandoned all hopes of male pos- 
~ terity, because certain pandits pronounced 
against them after consulting his horoscope, 
is patently ridiculous, I am not satisfied 
that a man in the subordinate position 
_ held by the father of Ganesh would have 
been employed to seek a suitable bride- 
groom for the daughter of Man Singh. Ram 
Sarup appears an absolutely unreliable 
_ witness, His account as to how he came 
to give evidense is clearly untruthful. E 
need add nothing to the criticisms of the 
trial Judge on the evidence of Bindeshari 
and Brij Lal. I have examined the 
evidence of Mahipat Singh and find it 
\ equally valueless, 

The learned Counsel for the appellant 
relies in addition on the evidence of P. 
W. No. 18 Someshar Dat which was 
rightly conceded in the lower Court to be 
worthless, and of the evidence of P. W. 
No. 33 Thakur Prasad, P. W. No. 4 Kewal 
Misir, P.W. No. 5 Rim Sabad, P. W. No. 


146 Patandin, P. W. No. 152 Hardat, P. W. - 


No 130 Ram Narain, P. W. No. 142 Baidia 
Nath Singh, P. W. No. 122 Tribhawan Nath 
Singh plaintiff, and P. W. No. 86 Sant Bakhsh 
Singh. The evidence of`these nine witnesses 
is to the effect that they had heard from 
. relations or others that Pratap Narain Singh 


-ever told anything on the 


and I shall 


-deslared him to be his 


wasthe putrika-putrı son of Man Singh. It 
ig unnecessary to discuss what “the value 
of this evidence would be if those witnesses 
had received such information, as I am 
nót satisfied that any one of them was 
subject. The 
learned Counsel also refers to the evidence 
of P. W. No. 2 Rudra Nath Singh which adds 
nothing to the gase, and lays efress on the 
evidence. of P. W. No. 6 Hakimuddin, This 
witness deposed that he saw Man Singh 
shortly before his death, and that the 
latter declared in his presence that Pratap 
Narain Singh was his putrika-putra. This‘ 

witness has given evidence as to other ` 
points in support of the plaintiff’s case. 

His-evidence has been rightly disbelieved . 
by the trial Judge. . The ab:va evidence 

was foand to be unreliable by the, trial 

Judge. I find the whole of it to be 

false. 

.Man Singh treated Pratap Narain Singh 
in all’ reapests’ as his own son. To use the 
words of their Lordships in Maharajah Pertab 
Narain Singh v. Maharanee Subhao Kover 
(1), he “so exceptionally, treated the son 
of a daughter as to give him in the family 
the place, consequence, and pre eminence 
which wonld naturally belong to a son if 
one existed, and. would not ordinarily be 
conceded to a daughter’s son, and has thos 
indicated an intention that the person so 
treated shall be his successor” (page 632). 
He. brought him up in his own house. 
In 1067 when Pratap Narain Singh was 
invested with the Brahmanical ‘thread at 
the ceremony of janeo,Man Singh “took 
that part in the ceremony which, in the 
ordinary course of things, would be assumed 
bs the boy’s natural father” (pages 633-634). - 
It is to be noted, however, that a3cording 


(to the opinion of their Lordships nothing 


thén was done which operated “either in 
law oc iti fact as a transfer of the toy 
from his own into the Meharaja’s gotra” 
(page 634). At the time of the marriage of 
Pratab Narain Singh in 1868, Man Singh 
snecessor. There ` 
wai also evidence that, when the provisions 
of Act I of 1869 were urder considera’ ion, 
Man Singh suggested and obtained the 
insertion of clanse 4 into section 22. But 


-in the Will which he made in 1864 and 


subsequently revoked, ha did not nominate 
Pratap Narain Singh as his suecesgor and 
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left the selestion to the choice‘of his wife.: 


There is nothing in the evidence in this 
sase which -would justify an addition to 
their Lordships’ conclusion that “however 
„uncertain it may be when the notion of 
making the Dadwa Sahib his successor 
was first conceived, or when that notion 
first became a fixed intention, it is establish- 
ed that- the Maharaja had that intention as 
early as the date of Dadwa Sahib’s 
marriage; that, with that intention, he 
sontinually treated his grandson in fact as 
the son of the house would be treated, 
aud not asa mere grandson by a daughter 
and that, in order to effectuate his inten- 
tion by operation of law, rather than by Will, 
he caused the clanse in question to be inserted 
in the Statute” (page 637). 

The question as to whether Pratap Narain 
Singh was or was not the putrika putra 
‘of Man Singh was not before their Lord- 
ships. But this oirocumstance in no way 
invalidates the finding. The cirenmstance 
that Man Singh in 1£64 had not declared 
Pratap Narain Singh to be his successor, 
that in the letters to Ramdhan father of 
Maharani Suraj Kumari at the time of her 
wedding in 1868, whilé declaring Pratap 


Narain Singh to be his heir and successor, , 


he nowhere suggests that -he was his 
putrika putra, and that he went out of his 
way to arrange for the insertion of a clause 
in section 22 to ensure the succession of 
Pratap Narain Singh (surely an act showing 
most excessive caution if the boy were 
his son purtrika-putra), would go far to 
meet evidence that Brij Raj ‘Kuar had 
_ been appyvinted to.bear Man Singh æ son 
in this form. It is to be noted that, had 
Pratap Narain Singh beena putrika putra, 
“4there would have been no force in the 
suggestion made by their Lordships at 
page 633 that Man Singh in 1864 was 
“reluctant to depart from the family custom 
and, offend his relations by allowing the 
estate to pass out of his own gatra,” because 
had Pratap Narain Singh baen putrika-putra 
he would have been Man Singh’s heir to 
the knowledge of his relations and in Man 
Singh’s gotra. The value of the evidence 
to thecontrary is, however, immaterial in 
view of my finding that the evidence to 
prov Man Singh’s apoviatmant of his 
daughter i3 false. a ` 


The leşzgə} trial: Jalilga has discussed 


at considerable length the evidence of 
6 nduet of Pratap Narain Singh and other 
mombars of the family to indicate his or 
their belief on the point. J consider this 
portion of the evidence barely material, as 
we are concerned with what Man Singh 
did, and not with what any one else thought. 
The appellant has, however, failed to advance 
his position here. Inthe proceedings which 
culminated in the desision in Maharajah 
Pertab Narain Singh v. Maharanze Subhao 
Koser (1), it was not asserted that Pratap 
Narain Singh was the purtika-putrs of Man 
Singh, The case set up in his favour was 
that he had been treated in every respect 
as a son. Mr. King stated in his judg: 
ment (Exhibit A-12), “I must remark that 
the plaintiff's case underwent a not un- 
important amount of modification during the 
trial, and it appeared io me that the exact 
position of the plaintiff was not entirely 
appreciated ny his legal advisers, until a 
good deal of the evidence and counter. 
evidence had been delivered. ‘The plaintiff 
at first alleged ‘adoption’ in the common 
sense of the word, ze. that he had been 
adopted by the Maharaja as a son. This 
is not distinctly stated in the notes of 
the plaint taken by the Court, but ib 
was clear from the tenor of the examina- 
tion of their witnesses by plaintiff's Counsel. 
Daring the trial, the ‘plaintiff repudiated 
the adoption in the sensa in which this 
word is commonly used by Hindus in reference 
to a son.’ 

The respondents had asserted that Pratap 
Narain Singh’s legal advisers had never 
imagined the possibility of raising the plea 
that he was a putrika-putra. The appellant 
controverted that argument in the following 
manner. A certain Mr. Harrington, who 
had been Superintendent of tt e Enoumbered 
Estates in Fyzıbad from May 1872 to the 
middle of August 1875, bad in 1872 prepared 
a statement of the case relating to the 
Ajudhia succession for the opinion of the 
Advocats-Ganeral. At some date prior to 
the 15th Ostober 1872 Narsingh Narain 
Singh handed to Mr. Harrington a state. 
ment of the case set up by him in favour 
of his son, Pratap Narain Singh’s claims, 
Exhibit 19 is put forward as an English 
translation of the statement of claim pre- 
pared by Narsingh Narain Singh prior to 


‘the institution of the suit of 21st November 
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4872. The appellant endeavoured to pub ` 
this and another document in evidence, 
The trial Judge refused to receive them in 
evidence. , The appellant has produced Ex- 
hibit 19 in this Court but has not pro- 
duced Mr. Uarrington’s deposition. I con- 
sider that Exhibit 19 can be received in 
evidence. The case so stated to Mr. 
Harrington is clearly contained in Exhibit 
19, The form in which it is produced is 
the ordinary form in which papers are 
printed for submission to the Privy Council, 
and Exhibit 19 is clearly~a translation of 
these instructions , which came on the record 
of the 1872 case and was subsequently 
translated for submission to the Privy 
Council. The actual Exhibit 19 is evidently 
one of the copies taken at the time. The 
matter is mors than thirty years old. Those 
‘Instructions contain at paragraph 7 the 
following plea: — - | 
“The Maharaja and: the Maharani have 

both married -the Dadwa’s mother by 
(the condition, eto., at the 


age 71.’ A h 
“The Maharaja and the Maharani 
brought up the Dadwa from ‘his ~ 


son and invested 


infancy as their own ye | 
thread janeo: 


him with the Brahmanical 


in Baisakh 1274 Fasli. The Maharaja 
and the Maharani made the Dadwa’s 
‘juggo pawit’, ~ eto. (the 


céremony i 
which the Brahmanical thread is given) 
and called him of the Girg gotra as 
himself and allowed him (Dadwa) to 
worship their \(the Maharaja and the 
Maharani’s) gods, aud the Maharaja 
pronounced the gayatri munter over him 
(Dadwa) which is the duty of a father, All 
. the other ceremonies usually bestéwed by 
a father were also performed by the 
Maharaja in the capacity of a father. 


“Phe witnesses to the above facta are 
` Pandit Matr Dut, Pandit Ganga Dhar 
Shastri, and Pandit Dwarka Dat, ete, who 
have . caused all these ceremonies to 
be performed; many- of the Talukdars and 


‘the plea that 


the offisials are wall acquainted with all 
the ceremonies. 

“Brom the time upto the present the 
Dadwa’s shankalapy had bsen made by ‘Girg 
gotra.” 

This is- sufficient to prove that Narsingh 
Narain Singh stated to Mr. Harrington 
Pratap Narain Singh was 
the putrika-putra of Man Singh, Bat this 
fast, so far from assisting the appellant, tells 
against him. Taken with the remaining 
evidence, it establishes that the plea was 
suggested, and abandoned. We are now 
asked to find that Man Singh formed a- 
deliberate intention to appoint his daughter 


Brij Raj Kuar to bear him a son, 
that this intention was approved by 
Bakhtawar Singh, that a husband was 


sought and, obtained who agreed fo a 
marriage on this condition, that the pair 
were married in the puiri-karan form, 
and that Pratap Narain Singh was born 
to them as the putrika-putra of Man Singh. 
Witnesses who have given evidence in 
these , proceedings. were then in existence: 
They now depose in unmistakable terms 
to the allegations set forth abova. If the 
theory of the appellant be accapted, Narsingh 
Narain Singh and Brij Raj Kuar were neces- 
sarily aware of the sonditions of their own 
marriage. They were instructing Pratap 
Narain Singh’s legal advisers. Yet the 
plea was abandoned, while a plea of adoption 
was setup, which had to be abandoned 
afterwards. It cannoty be suggested that 
this plea, if set up and proved, would. 
have4been ‘other than the best plea that 
would have been taken. Not only was 
the position of Pratap Narain Singh asa 
putrika-putra stronger than hia position. 
under a clause with regard to the interpreta-". 
tion of which considerable doubt prevailed 
in Oudh, but as a putrika-putra het would 
have obtained the whole of the non- 
talukdart property valued at Rs. 7,00,000 
(Exhibit 1) which he failed to obtain under 
their Lordships’: decree. The: abstention to 
take, or rather the abandonment of this 
plea in limine, is an eloquant commentary on 
the, theory that Pratap Narain Singh’s 
parents believed him to be a putrika putra, 
and further furnishes an additional reason, 
if one be required, for distrust of tha 
witnesses called on the point in this case. 
In‘support of the thsory the appellant’s 
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‘Counsel has urged the fact that inthe 
‘plaint Musammat-Brij Raj Kuar the mother 
- of Pratap Narain Singh described herself as 
his sister. This peculiar description does 
noft imply an assertion that Pratap Narain 
Singh was putrika putra of Man Singh. 
their Lordships observed at page 631, the 
term was probably used to lend colour. to 
the plea negatived in their judgment that 
treatment in all ‘respects as a son by a. 
Hindu was tantamount to an adoption in 
the. Hindu Law. 

The next piece of evidence relied on by 
the appellant was a portionof the statement 
“of Pratap Narain Singh.on the 5th January 
1881 in the proceedings in the case instituted 
in 1879._ The passages in qnestién are as 
follows (Exhibit 34):— 

“I belong to. the Girg gotra, my “Father 
helongs to the Bharadwaj gotra. When I 
„married I belonged to the Girg gotra. When 
I was married I was not the son of Babu 
Narsingh Narain, bat I was the son of 
Maharaja Man Singh. Darogha Ramdhan 
was to the best of my “belicf a son óf 
Maharaja Man Singh’s mother’s‘sister...1 am 
the only.son of my father. I was accounted 
as belonging tọ the Bharadwaj gotra till the 
time of my Investiture with the Brahmanical 
thread..,..@Q. Are you adopted son of the 
-Maharaja or tre ycu bis davghter’s son? A. 
Ido not know7if-I am an adopted son or 
only the davghter’s son. That isa matter 
to be decided according to the Shastras. 
1 do not know- if the Maharaja really 
adopted me cr not, the pandits have fto 
_ dcoide that. I know my gotra was changed 
at the time of ny investiture with the 
Brahmanical thread...Q. After cetemonies of 
janeo did you understand -Bachi Saheba 
(the wife of your father Babu Narsingh 
Narain) as your mother? A. Even before 
the ceremonies of investiture I looked on 
her as a sister. I considered her as such 
since I oan remember, I did not consider 
Babu Narsingh Narain ` as a father. I 
‘sonsidered him as a stranger, although a 
relative, just as other relatives.” 

This statement, which is supported by 
the second paragraph in Pratap Narain 
Singh’s original plaint of 1672 (Exhibit 
i), so far from supporting the~ appellant’s 
plea, is against ` it. If Pratap Narain 
Singh were, a putrika putra of Man Singh, 
he | would haye becu born ia the gotra of 


? 


AS 4 


Man Singh and not, as he asserts, in the 
gotra of hia father. 

The mass of evidence as to the gotra 
of Pratap Narain Singh carries the point 
vo further than this—Sir Pratap Narain 
Singh, after his claim to the estate had 
been recognized, undoubtedly described him- 
self and considered himself to belong to 
the Girg gotra, ze, the gotra of Man 
Singh, and not to the Bharadwaj “gotra 
which was the gotra of his own father, 
Narsingh Narain Singh. It is not alleged 
that he out himself adrift from relationship 
to his own father. He is admitted by the 
witnesses of the plaintiff to have made 
offerings to Narsingh Narain Singh and 
to have recited his Bharadwaj gotra (see 
evidence of P. W. No, 53 Thakur Prasad at 
o. p. 536). But ordinarily be retained 
the position, which he asserted in his 
deposition of the 5th January 1881, namely, 
that he had shanged his gotra at the 

-agë of twelve when he was invested with 

the sacred thread. In addition he wor- 
shipped the family. gods of Man Singh. 
He usually went into mourning when 
members of Man Singh’s family died, 
and ‘observed ashouch by abstaining from 
eating meat, acts of worship, and shaving 
on such occasions. 

From these circumstances it cannot be 
deduced that Pratap Narain Singh changed 
his gotra. A male Hindu under the 
Mitakshara Law oan only change his gotra 
on adaption, and it cannot be, and is not, 
alleged that Pratap Narain Singh was 
adopted by Man Singh. Pratap Narain 
Singh was born in the’ Bharadwaj gotra 
and, never having been adopted, remained 
in the Bharadwaj gotra, and the fact that 
be lived and died in the Bharadwaj gotra 
would not be affected by his honest belief 
and the- honest belief of all the members 
“ef Man Singh’s family that he had changed 
his gotra. Acting under the erroneous 
though honest belief that he had changed 
his gotra (he had oslearly no authority 
to decide points of Hindu Law as will be 
, Seen from his deposition) he naturally 
‘worshipped Man Singh’s family gods, 
‘observed ashouch on the deaths of mem- 
bers of Man Singh’s family and perform- 
ed other acts which would ordinarily 
be performed -by members of the Girg 
gotra and not of the Bharadwaj gotra, 
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A simple explanation ean bə given of 
the desire of Pratap. Narain Singh to he 
considered of the gotra of Man Singh. 


His father’s family, though respectable, was > 


obscure. The family of Man Singh, while 
of humble origin and of ‘resent eleva- 
tion, had become illustrious. Man Singh 
was eventually the ‘most influential noble- 
‘man in Oadh. Pratap Narain Singh after 
a hard struggle, had succeeded in basom- 
ing recognized as his grandfather’s sucsessor. 
It was not surprisi ig in the cireumstances: 
taat he should seek to identify” himself 
in every particular with the maternal 
grandfather who had treated him as a 
son and to whom he owed his estate, 
position, and fame: and, ones he had 
reached the elevation ef a premier noble 
in Ondb, it was unlikely that- any of 
Man Singh’s family would ah his 
claims, 


Before Man Singh’s death there had been | 
‘peculiar differentiations in the treatment of 
Pratap Narain’ Singh. Man Singh had on 
the ogcasion of Pratap Narain Singh’s first 
marriage performed the functions usually 
performed by the natural father of the 
boy. This point was noted by their Lord. 
ships and is deposed to by D. W. Tejmani- 
examined on commission (a. p. 6) and 
D. W. Musammat Lekhraj Kuar examin- 
ed .on commission (o. p. 8). The latter 
lady has further deposed that at that 
marriage Maharani Subhao Kuar took the 
‘place of the bridegroom’s mother and 
Musammat Brij Kuar took the ‘place of 
the bridegroom’s sister. But this leaves 
the matter as -it was when if came before 
their Lordships in 1877. Their conclusion 
is not advanced by the fact that to make 
. the ‘treatment more marked the wife of 
Man Singh took the plaoe of the .boy’s real 
mother, and their daughter, although the boy’s 
real mother, toox the place of his sisfer. 


The Isw upon this point bas been 
taken by me direst from the Mitakshara, 
“It ig substantially the law upon „Which the 
appellant’s learned Counsel relies? Applying 
the law to the findings of fact at which 
I arrive I decide, agreeing with the learned” 
trial Judge, that the plaintiff-appellant has 
_, sompletely failed to prove that Pratap 
Narain Singh was tke putrika-putra son 
of Man Singh, 


The second plea advanced on behalf of 
the appellant’s title will not be found 
either in the notice of the suit orin the 
plaint. It was, however, advancad in the 
arguments bafore the issue3 were framed, 
as ib is found in the sixth issue, and, was 
according to the judgment strennously 
argued at the trial. It is to the following 
effect: — 

_ As Pratap Narain Singh succeeded under 
the provisions of slause 4, section 22, Act I 
cf 1863, as a daughter’s son treated in 
all respects as the son of. Man Singh, it 
is argued that on the principle on which 
sestion 22 is based the estate should not pass 
out of possession of Man Singh's family in any 
sircumstancss. The view suggested is that 
such a son is in every respect a son of the 
daughter’s father. In Maharajah Pertab 
Narain Singh v. Maharanee Subhao Kooer (1) 
their Lordships considered in detail 
meaning of the words “treated in all re- 
spects as his own son” as they oasur in 
clause 4, and explained in the first in- 
stanaca what they did not mean. Their 
judgment states that “the clause must be 
construed irrespectively of the spiritual 
and legab consequences of an adoption , 
under the Hindu Law,..Nor do thay suppose 
that, in passing tha clause in question, the 
Legislature intended to point to the practice 
(almost, if not wholly, obsolete) of sonstitut- 
ing in the person of a daughter’sson a ‘patrica- 
putra, or aon ‘of an appointed ‘daughter. 
Such an act; ifitcan now be done, would 
be strong evidence cf an, intention to 
bring the grandson within the fourth 
clause, but is not, therefore, essential . in 
order to do so” (page 631). They were 
clear in affirming that the effact of the 
clause did not change the status of the 
person treated asa son. It would nct aubject 
“the grandson to prohibitions as to marriage 
which would. not otherwise attach to 
him” . (page 631). To fulfil-the conditions 
of the section, ‘their Lordships are of opinion 
that wherever it is shown by suffi’sient 
evidence that a talukiar not having male 
issaa has so exceptionally treated the son 
cf a daughter as to give him in the family 
the place, conssquense. and pre-eminence, 
which would naturally belong to a son if 
one existed, and would not ordinarily be 
concede] to a . daughter's 809, and has 
thus injisated an intention that the 
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person so treated shall be 
such person will be brought within the 
enactment in question” (page 632). Can tha 
fact that a person treated in such a manner 
has succeeded to a taluka operate to exclude 
his ~ heirs poder personal law from 
succession to the” taluka in event of his 
intestacy and the failare of heirs under 
clauses 1 to 10? For this proposition I can find 
no support in the words of the section. 
Should such a person die intestate, his 
succession as heir of a talu dar is governed by 
the provisions of section 22. The saacession 
would go in the firstinstance to one of his 
sons or one of their descendants under the 
provisions of clauses 1 to 3, then toa 
Gaughter’s son treated as a son in all 
respects, then toan adopted son, then to 
a trother, then to an elder widow for life 
with remainder to a son adopted by such 
widow with permission, then to a junior 
widow for life with remainder to a son 
adopted by such widow with permission, and 
then to one of male lineal descendants 
not being najib ul tarfain: This concludes 
the first ten clauses. They present no 
difficulty. Then the succession opens to 


“such persons as would have been entitled - 


to sueceed to the estate under the ordinary 
law to which persos of the ore and 
tribe.of such.. ... beir..... A a KA 
are subjest.” 

How van it be said that the agnates of 
the daughter’s father are persons “entitled 
to succeed to the estate under the ordinary 
law to which persons of the religion 
tribe” of the daughter’s son are subject; 
in a oase such as this where the ordinay 
law is the Mitakshara Law? 


sanane ses 


The peculiar statutory provision contained | 


in olause 4—a provision which their Lordships 
found in Maharajah Pertab Narain Singh v. 
Maharanee Subhao Kooer (1) was inserted in the 
Act by Man Singh to suit the identical case of 
Pratap Narain Singh and which they found 
would never have been enasted had Pratap 
Narain Singh not existed —must be interpreted 
exactly as it stands. In no circumstances 
should abstruse meanings be read into it. As 
their Lordships observe, “the clause is perhaps 
not very clearly or happily expressed ” and 
in its words cannot ba found designs to 
arrange for a succession of persons other 
than the lineal descendants of the daugh- 
tar's “son so treated. The argument, that 


` 


his successor,- 


and, 


it is contrary to reason to suppose that the 
originators of the clause intended invariably 
to divert the property frem the stock of the 
daughter’s father, ignores the cireumstance 
that on the same argument it would be 
equally contrary to reason to suppese that 
the originators of the clause intended to 
make such a diversion in favour of male 
descendants of sueh daughter's son. Yet . 
this latter provision is exactly what the 
clause enacts. A Hinda who chose to treat 


“his daughter’s san in the manner described 


by their Lordships diverted the property 
from his own adopted son (if any), from his 
brothers and nephews, removed it from his 
own gotra and transferred it to another gotra 
and another clan as long as such daughter’s 
son’s descendants existed. Thus a Bais 
taluka would fall into Amethia hands and 
vice versa. As their Lordships point out, a 
departure would be made from family 
custom and relations would be offended 
[Maharajah Pertab Narain Singh v. Maharanee 
Subhao Kooer (1)]. ‘This is the rule to which 
the framers of the clause deliberately agreed, 
and in face of-that anomalous state which 
might continue for ever, there is little force 
in the argument that the olause must be 
interpreted to prevent the continuance of an 
anomalous state ‘whish must continne for 
-ever. Much stress has been laid in the 
appellant’s argument on the cireumstance 
that in the 5th clause the words are “in 
default of such son or descendants.” The 
inference that the learned .Counsel draws 
therefrom is that fromthe use of the word 
“son” itshonld-be held that the daughter’s 
son is equivalent in all respests to the 
daughter’s fatifer’sson. The learned Counsel 
would have us read into clause 4, in view 
of the existence of these words in alause 
5, some such words as “ who shall thereby 
be given in all respests the position of his 
own son” after the words “ his own son,” 
But there is nothing to support this view. | 
The words in clause 4 aw “ treated in all 
respects as his own son” and the meaning 
of those words bas been settled once for all in 
Maharoiah Pertab Narain Singh y. Maharanee 
Subhao Kooer (1), and ‘the words “in default 
of such son” in clause 5 mean nothing more 
than “in default ‘of such daughter’s son.” 

It is true that in clause 6 the words 
“in default of such adepted son” 


instead of “in déSaxts of such son.” But 


are used _ 


238 


INDIAN CASES. 


[1918 


LAL TRIBHAWAN NATH SINGH V. DEPUTY COMMISSIONER, FYYABAD,” 


variety in the use-of the same terms is not 
unknown „in section 22. To show this itis 
only necessary to- refer to clause 7, where 
the case of a single widow is first consi- 
dered and then the case of the widow of 
first marriage is contemplated. In clause 
8 the distinction is omitted, In clause 9 it 
is re-introduced, 


As was laid down in Debi Bakhsh Singh 
v. Chandrabhan Singh (9), a apecial rule of 
succession is laid down in the first ten 
clauses of section 22, and by olause 11 the 
. parties are relegated to the situation in 


which they would have been found. apart. 
There that situation was . 


from the Statute. 
found in the sanad. Here itis not so. The 
situation is found in the Mitakshara Law, 
and the appellant would bave us legislate, 
rather than interpret, by adding words to 
the Statute which do not exist there, in 
order to correct a suggested anomaly in no 
way more at variance with what he con- 
siders the right rule than the anomaly which 
admittedly exists, and then utilize the ad- 
‘dition, made by our legislative action, to 
abrogate the Mitakshara rule of succession 
whish binds the members of Man Singh and 
„Narsingh Narain Singh’s family.’ I find 
against this plea. ’ 


I, therefore, decide that the appellant has 
in no aircumstances title to succeed to 
Sir Pratap Narain Singh’s estate, and might 
conclude my decision there as he has no right 
to question- the validity of the Will or 
the adoption. I proceed, however, to the 
determination of other points, as my learned 
colleague and Ido not interpret ihe law as 
to the appellant’s title in exactly the same 
way. 

The case of the appellant as presented 
in the lower Court with regard to the Will of 
1891 was s 

1 that the Will was not exscuted, 

2 thatthe execation of the Will was pro- 
sured by undue influence, 

3 that the Will was revoked, 

(a) by oxesution of two deeds of the 
23rd Dasember 1895, and the 12th July ` 
1898, 

(b) by the Maharaja’s conduct, 


(9) 7 Ind. Cas. 724; 32 A. 599 at p. 610; 20 M. L. J. 
917;14 O. W. N. 1010; (1910) M. W. N. 693; 12 0. L. 
J. 303; 8 M. L. T. 273; 7 A. L.J. 1122; 12 Bom. L. R. 
1015; 13 O. C. 316; 87 I. A. 168 (P. C.). 


Ce) by execution of another Will shortly , 
before the Maharaja’s death, ` 

4 that Maharani Jagdanibé Devi had 
no rights under the Will because she was 
not the legally married wife of Sir Pratab 
Narain Singh, 

5 that if she were the “legally married 
wife of Sir Pratab Narain Singh she had 
forfeited all her rights under the Will owing 
to misconduct prior to her husband’s 
death, 

6 that the terms of the Will conferted 
no right of devise to Dukh Haran Nath 
Singh, 

' The case of the appellant as presented 
in the lower Court with regard to the adop- 
tion was 

1 that the adoption was invalid, having 
been procured owing to compulsion and un- 
due irfinense, : 

2 that Maharani Jagdamba Davi not ' 
being 2 legally married wife could not make a 
valid adoption, 

3 that Maharani Jagdamba Devi, even if 
a legally married wife, had by her unchastity 
both before and after marriage rendered 
herself ‘incapable of making a valid adop- 
tion 

4 that Dukh Haran Nath Singh 
was purchased from his natural father 
and that his adoption was, therefore, in- 
valid, 

5 thatthe adoption was invalid becatse 
Dukh Haran Nath Singh and his natural 
father were both out of caste at the time of 
the adoption, 

6 that Dukh Haran Nath Singh’s 
natural mother was of the Bharadwaj gotra, 
that she had entered the Girg gotra at 
the time of her marriage and that, there- 
fore, the adoption was invalid whe- 
ther Pratap Narain Singh belonged to 
‘the Girg gotra or the Bharadwaj gotra, . 

7 tbat the legal forms of the adoption not 

having been followed the adoption was 
invalid, 
_ 8 that on the interpretation of the terms 
of the Will Maharani Jagdamba Devi had 
no power to adopt Dukh Haran Nath 
Singh. 

If the appellant had been able to susoeed. 
in setting aside the Will and the adoption 
and destroying the claims of Maharani 
Jagdamba Devi, he conld not succeed under 
the provisions of, blause 7, section 22. 


. Maharani 
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during the lifetime of 
Suraj Kumari. To meet this 
difficulty he set up a plea that that lady 
had forfeited | all her rights on account of 
her having ‘acted against the duties of a 
wife”, 

I ‘take ties pleas in order. The execu- 
tion of the Will was not denied in the 
plaint but was~denied before the learned 
trial Judge in argument. In the argument 
before us the execution was mot denied 
and I do not understand the appellant to 
suggest now that the Will was not execut- 


Act I of 1869, 


“ed. But it is advisable to havea finding 


e 


‘14th July 1891, 


on -the point, 
validly executed. I am in accord with the 
decision of the learned trial Judge at 
0. pp., 400 to 404 of the judgment upon this 


point, 
_ The appellant in his notices of elaim 
(Exhibit A-129 and Exhibit A-129 (a)] 


“despatched on the 13th October 1914 and 
the 17th November 1914 asserted that 
Maharani Jagdamba Devi had prior to July 
1891 an, adulterous intrigue with Adika 
Nath, a descendant of Incha Ram. This 
Adika Nath is the father of Dukh Haran 
\Nath Singh, the boy, subsequently adopted. 
The appellant next asserted that the 
Maharaja had executed & Will on the 
by which he gave 
Maharani Jagdamba Devi the power to 
adopt an heir from the family of Dar- 
shan Singh, that Adika Nath, discovering 
this fact and wishing to divert succession 
ta one of his own descendants, exercised 
undue inflnenca..n the Maharaja, and that 
the Maharaja as a result of this influence 
executed the Will of 17th July, which was‘ 
prepared by Adika Nath. According to this 
allegation Maharani Jagdamba Devi was 
given hs a result of the aforesaid undue 
influence authority to adopt a boy from 
Adika Nath’s own family and exersised 
that authority by adopting Dukh Haran 
Nath Singh. 

The suggestion approached the ludicrous, 
In July 1891 Adika Nath was 13 or 14 
years af age. Maharani Jagdamba Devi 
was 13 years of age. The Maharaja was 
36 years of age. Duka Haran Nath Singh 
(the boy subsequently adopted) was not born 
till 1904-1905. The story was that a boy, 
the son of a poor distant relative, had been 


-garrying on a prococious intrigue with the girl- 


I find that the Will was, 


wife of tbe head of the family, who was one 
of the greatest noblemen in Ondh, that this 
youth, coming to hear that that nobleman 
had wade a Will, under the provisions 
of which this wife might adopta boy from 
one branch of the family under certain condi- 

tions, formed an idea of using undue influence 
to cause that nobleman to cancel that Will 
and make another Will, which would permit 
the lady to adopt a possible son of the intri- 
guer—a son who on the story was not,born 
till 13 years afterwards. The story continu- 
ed that he worked this nobleman, who was 
a grown man of mature intelleot, round to 
his purpose in three days, and during this 
period drafted a Will: to secure his objects 
and compelled his dupe to sign it. 

In the plaint which waa filed on the Lith 
February~ 1915 a completely different story 
was told. ltis there-asserted that a Will 
was executed on the, l4th July 1891 by the 
Maharaja, which gave Maharani Jagdamba 
Devi maintenance for life and power to adapt 
a successor from the Darshan Singh branch 
and that Maharani Jagdamba Devi (not a 
word is said about Adika Nath) by refusing~ 
food and threatening to commit suicide 
induced the Maharaja to alter his disposi- 
tions. The appellant’s attempt to reconcile 
these inconsistencies is the subject of the 
finding of the learned trial Judge at o. pp. 
T03 to 121 of the judgment. Lagree with 
that finding. f : 

We have first an assertion thata Will 
was executed on the 14th July 1891. As 
the appellant contended that this Will was 
revoked, he introduced the allegation appar- 
ently ‘to add colour to the plea of undue 
influence, the suggestion being that the Will 
of the 14th July would not have been re- 
voked, unless undue inflaence had been used. 
The plea will be examined. The evidence 
to prove the execution of a Willon the 14th ' 
July is as follows. P. W. No.6 Hakimuddin 
deposed that he drafted this Will and that 
it was signed in his presence by the Maha- 
raja and two attesting witnesses. P. W, No, 17 
Suraj Bakhsh supported this story. The 
Maharaja subsequently executed two deeds 
of endowment of property for religious and 
charitable“ purposes (Hxhibit 2, dated the 
23rd December 1895, and Hxhibit 3, dated 
the 12th July 1898). In both these deeds 
he referred to his Will ofthe 14th July 
1891, I have already discussed the eyi- 
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dence given by Hakimuddin on the plea that 
Pratap Narain Singh was the putrika-putra 
of Sir Man Singh. 1 have found his evi- 


dence . unreliable on that point. It is equal- 
ly unreliable on this point. Suraj Bakhsh 
is also. an unreliable witness. I add noth- 


ing to the comments of the learned trial 
Judge on their evidence at o. pp. 386 to 
397 of the judgment. The reference in 
Exhibit 2 and Exhibit 3 toa Will of the 
14th July 1891 is thus the remaining evi- 
dence as to the existence of such a Will, 
That evidence is obviously insufficient to 
prove that such a Will existed, in view.of the 
circumstance that there exists a genuine re- 
gistered Will which was signed on the 17th 
July 1891 and registered on the 20th. If there 
had been a Will ofthe 14th July 1891 it 
stood revoked by the latter Will, and Pratap 
Narain Singh would not have referred 
to the terms of a revoked Will in Exhibit 
2and Exhibit 3. There is nothing in the 
terms of Exhibit 2 and Exhibit 3 really 
inconsistent with the terms of the Will of 
the 17th July 1891. I, therefore, concur with 
the finding of the learned trial Judge that 
the references in Exhibit 2 and Exhibis 3 
were meant to be to the Will of the 17th 
July 1891 and that the 14th was inserted by 
a clerical error. 

The finding is thus, that there was 
only one Will executed et that period, 
namely, the Will of the 17th July 1891. 
The evidence to show that its exes- 
tion was obtained by exercise of undue 
influencs is that of Hakimaddin alone. It 
is unnecessary to discuss whether his 
evidence, if believed, would establish that 
the execution of the Will had been obtain- 
ed by undue influence, as 1 do not believe 
his evidence. I, therefore, find that the 
execution of the Will of the 17th. July 
1891 wae not- obtained by the exercise of 
undue influence, - 

J now come to the plea of revocation. 

The Will could only be revoked under 


the provisions of section 57, Ast X 
of 1865, read with section 19, Act I of 
1869. 


The first point urged is that the action 
of the Maharaja in executing the two 
deeds Hxhibit 2 and Exhibit 3 shows 
that he revoked: the Will. Under the 
terms of the Will the testator had declared 
that he was dedicating property yielding 


4 


an, annual profit of Rs, 12,000 for re- 
ligious and charitable purposes, whereas by 
Exhibit 2 and Exhibit 3 he dedicated 
property of an annual profit of abont 
Rs. 18,000 for these purposes. There is 
no real inconsistency in this. He intended 
in 1891 to dedicate property for religions 
and charitable purposes. Later he oon- 
sidered it desirable td dedicate property of = 
a greater value. In no cireumstances could 
his later acts amount to a revocation of- 
his Will, “An even weaker plea is raised 
in the plaint. The Maharaja got the 
sons of his old opponent Triloki Nath ~~ 
admitted into the Colvin Talukdars School 
and paid the expenses of their education. 
lt was asserted that this act amounted 
to a revocation of the Will. The pleas 
in support of revocation up to this point 
are untenable to a degree, 

The next plea taken was that Sir, 
Pratap Narain Singh revoked his Will of 
the 17th July 1891 shortly before his 
death by executing a subsequent teata- 
mentary instrument which has not been . 
produced, 

The appreciation of the value of this 
plea will be assisted by a statement 
with dates (when available) of certain facts 
which are established by the evidence on 
the record. i f 

In the year 1906 Mr. R. E. Hamblin, 
who is proved now to be" dead, was Com- 
missioner of the Fyzabad Division. Mr. 
F. J. Pert was Deputy Commissioner. Mr. 
Pert went on six months’ leave-in April 
of that year. Mr. L. ©. Porter officiated 
as Deputy Commissioner during his ab- 
sence. The headquarters of the Com- 
missioner and the Deputy Commissioner 
are in Fyzabad, within a few miles of 
Ajudhia. Sir Pratap Narain Singh was 
in financial difficulties, and was negotiating 
for a Government loan. He was discussing 
the question with the Commissioner who 
proposed in the alternative the’ placing of 
the estate under Court of Wards’ manage- 
ment—the course which was adopted after the 
Maharaja’s death. The ‘Commissioner saw 
the Maharaja from time to time on this 
matter, and had also to see him in con- 
nestion with the bestowal of the title of 
Mahamahopadhya which had been recently 
conferred by the Government on Sir 
Pratap Narain Singh. The Maharaja toe. 


` 
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wards the end of the year found himself 
in failing health. His “illness. took a turn 
for the worse, and he died at the end of 
the year. 
municated with Mr. Butler, Dəpaty Com- 
missioner of Lucknow (who is now Sir 
Harcourt Butler), subsequently Lieutenant- 
Governor of Barma. Sir Harcourt Batler 
was an intimate friend of the Maharaja. 
He visited- the Maharaja at Ajudhia on 
the lith October 1906. The Maharaja’s 
health was then in a precarious condition 
and he had made arrangements for medical 
attendance by a leading Bengali practitioner 
of the Ayurvedic School. This gentleman, 
Kaviraj Dwarka Nath Sen, arrived in 
Ajudhia on the 16th Ostober. At some 
date between the 20th and 26th October 
the Maharaja received a visit from Sir 
Muhammad Khan, the 
Raja of Mahmudabad. On the 29th Osto- 
ber Mr. Pert resumed charga of his duties 
on return from leave. Shortly afterwards 
the Maharaja received a visit from Thakur 
Harihar Bakbsh Singh,.-¢ :lukdar of Saraura. 
On 4th November Mr. Hamblin wrote 
to the Maharaja (Exhibit 79), in reply 
to a letter not produced, stating the 
information he would require before he 
sould present proposals to Government for 
the improving of the financial condition of the 
estate. Onthe 6th November the Maharaja 
wrote to Mr. Hamblin (Exhibit A-351) asking 
for information as to the distinstive dress 


‘of holders of the title of ‘Mahamahopadhyaya, 


as he wished to obtain it to wear at a 
Durbar to be held in the following January. 
He was evidently rot dangerously ill to 
his knowledge when he wrote that letter 
On the 8th November Mr. Pert wrote 
to Mr. Hamblin (Exkibit A.35%) that 
the Maharaja was seriously ill and asked 


what he was to do if the Maharaja died? 


Mr. Hamblin wrote to the Secretary 
of the Board of Revenue (Exhibit A-390) 


conveying this information of Mr. Pert 
and adding other remarks, On the 9th 
November the Maharaja died. Mr. Hamb- 


lin communicated the fact to thè Secre- 
tary of the Board of Revenue by telegram 
(Exhibit A-395), He wrote subsequently 
to the Secretary of the Board of- Reve- 
nue letters dated the 10th November, the 
13th November, the 13th November and 
the 15th November (Exhibits A-391, A- 


16 


In Ostober the Maharaja com- . 


œ practitioner, 


£ 


392, A-393 and A-394) the contents of 
which will be discussed later. 


To prove the plea of spesific revocation 


“the appellant called P. W. No. 135 Hakim 


This man is a petty medical 
who asserts that he was first 
in the employment of the Maharaja and 
latterly pensioned ty him. His story 
is that be had attended the Maharaja in 
a medical capacity for four or five months 
up to the date of his death. He deposed 
that some 23 ‘to 3 months before his death 
3. e„ in August 1906, he found a paper 
lying on the Maharaja’s bed, I proceed 
to give his evidence in his own words 
—o. pp. 1351 to 1393. 


“T guessed it might be a Will. I began 
reading: it attentively. The Maharaja 
asked me what I was reading. I told him 
that the paper was in very neat writing 
and so I started reading it. “He told me 
to read it first myself and then to read it 
out to him. I did so. I read it ont to 
him. He asked the Bengali Vaid also to 
listen to it. I told him, be had already 
made a Will and what sort cf Will this 

as. ‘He replied if was the cancellation 
of .the former Will. I enquired from him 
the reason of-the cancellation. He explain- 
ed that the acts for which,;he had depriy- 
ed the senior Rani of the estate were csom- 
mitted by the junior Rani also. He then 
signed the neatly written paper himself 


Ismail Khan. 


and requested me and the Vaid to sign 
the same 2s witnesses. We both signed 
it. This was 23 or 3 months before 


the death of the Maharaja approximately. It 
is an old affair. The Maharaja died on 
the 25th day of the Vaid’s treatment but 
he had arrived at the Maharaja’s some 
months before his death.” 


Later on he stated what the contents 
of this alleged Will were. “Q. Did the 
Maharaja say anything else after you had 
attested the Will? A..I do not recollect. 
1 do not recollect the full contents. I 
remember something of it. Probably it pro- 
vided for a maintenance of Rs. 600 to 
the senior Rani and monthly maintenance 
between Rs. 500 and 600 to the junior 
Maharani and Rs. 100 a month to the 
Mahabrahmin who was in the keeping of 
the Maharaja. I do not remember sny- 
thing else, It perhaps also provided that 


` 
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during his lifetime he was at liberty to 
adopt anybody he pleased but in case of 
his death a successor be appointed fo him 
out of the senior line of Raja Darshan 


Singh’s descendants,” — pp. 1393 to 
1394. ‘ 
This witness’s story is this, that in 


August 19C6 the Raja had had a Will 
drafted by which hə revoked all former 
Wills, Under the terms of this latter Will 
he assigned maintenance to his widows and 
bequeathed hia estate to a ‘suesessor to be 
appointed aut of the senior line of Dar- 
shan Singh’s descendants (that is to say, 
to the appellant or one of his sons who 
are the sole representatives of that senior 
line), that he signed this Will in the pre- 
sence of Kaviraj Dwarka Nath Sen and 
the witness, and that the two latter signed 
as attesting witnesses, Passing over .the 
minor improbabilities that such a small 
dependent as Hakim Ismail Khan would 
bave the impertinence to take up a private 
paper of Sir Pratap Narain Singh and 
read it in front of him, and that the 
Maharaja would condone such impertinence, 
the first fact that gives the lie “to 
this story is that Kaviraj. Dwarka Nath 
Sen did not reach Ajudhia till the 16th 
The gentleman is now dead. The 
date of his arrival is ~ proved beyond 
doubt partly by the evidence of his son 
D. W. No. 77, Kaviraj Jogendra Nath Sen, 
a respectable Ayurvedic practitioner, 
wha has deposed to the best of his know- 
ledge that his father left Calcutta for 
Ajudhia about the middle of October, and 
by the statement of Nirodh Chandra 
Ghoshal P. W. No, 56 (a witness whose main 
evidence is absolutely discredited, but whose 
admission here is important againet~ the 
appellant) ‘that he was sent to fetch the 
Kaviraj in Ostober, but mainly by a letter 
from the Keviraj (Exhibit A-359) request- 
ing payment of his bill for attendance. 
The charge which he made was accepted 
and paid. The daily fee was Rs. 500. 
The fact that. he received fees of this 
amount completely disposes of the sugges. 
‘tion made by Hakim Ismail Khan that 
the Kaviraj would have been content to 
remain in Ajadhia for two months or more 
attendance 
and receiving 


on the Maharaja, doing 


nothing, 


`‘ 


Zz 


lt is superfluous to consider the other 
reasons why. Hakim Ismail; Kban’s evidence 
should be disbelieved, but it’ is advisable 
to do so as in appeal great stress has . 
been laid on this man’s evidence on be- 
half of the appellant. Sir Harcourt Butler 
was examined by commission on ‘interro- 
gatories. He was asked six questions— 

“l, Was Your Honour acquainted with 
the late Maharaja Sir Pratap Narain Singh 
of Ajudhia P 

“2, If so, on what terms 
Honour and he? ` 

“3, Has Your Honour ever 
him P am 

“4a: Jf the answer to question 3 is in 
the affirmative, please state when - Your 
Honour visited him last and kindly state 
fully all that passed between Your Honour 
apd him at the last interview ? 

“5. On or about the date of the inter- 
view did Your Honour make a memorandum 
of the same ? 

“6. If so and if it is in Your Honour’s * 
possession, kindly produee it.” 

He replied to these questions together 
(o. p. 3352)—"I am the Lieutenant-Gover- ° 
nor of Burma, I used to be a “member 
of the United Provinses Civil Service. I 
was acquainted with ihe late Maharaja Sir 
Pratap Narain Singh of Ajudhia. We were 
on very friendly terms. | visited the Maba- 
raja Saheb on 14th October. 1605: for 
the last time. I understood he died shortly 
afterwards. On my return to Lucknow the’ 
same day I made a record of the inter- 
view which I produce. I wish it to be sent. 
Tt need not be returned. I found it amongst 
my private papers.” 

He put in at the same time the record 
Exhibit A, whioh is as follows :—~ “I visited 
the Maharaja of Ajudhia to-day. At the 
end of the interview he informed me that, 
he had made a Will in favour of the sesond 
Maharani which was registered with Colonel 
Currie, and he vémmitted the Maharani to 
my care. The Maharani was behind the 
parda and I asked no question as to the 
terms of the Will, whether it gave her 
power to adopt or not (I mention this as 
Mr. L. C. Porter, Deputy Commissioner 
of Fyzabad, on whom I called afterwards, 
asked me if I knew whether the Maha, 
rani had been given power to adopt). The 
Maharaja laid the Maharani’s -hand in mine 


were Your 


visited 
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and 1 told her that I would be a true friend to 
her as I was to her husband. The Maharaja 
was in perfect possession of his faculties 
and we discussed some public affairs; he 
said he hoped to be well in Decamber 
and to take up and push on the High 
Court question, He could walk and gave 
me pan’ and scent and garlanded me before 
my departure.” m < 

The evidenca of Sir Harcourt Batler is 
very valuable. In this Court the learned 
Counsel for the appellant confined himself 
to sontesting that Exhibit A was inadmis- 
sible in evidetice, That contention cannot 
be supported. The witness was asked in 
effect--Did you have an interview with 
the late Maharaja and what was the pur- 
port of that interview ? He replied that 
he had had such an intérview, that he 
‘noted the purport of if at the time ina 
written memorandum and he prodused the 
memorandum. He could have read out 
the contents of the memorandum, to refrash 
his memory. This evidence is admissible. 

D. W. No. 66 the Raja of Mahmudabad gave 
the following evidence as to his interview with 
the Maharaja—thatthe Maharajaasked other 
persons who were present to go away and that 


>the witness had some conversation with him in 


privaté, when they had gone; the Maharaja 
told the witness that he did not hopeto survive 
the disease he was suffering from and that 
he wanted tomakea testamentary bequest; 
the Maharaja then told him that, according to 
the terms of a draft which he had shown to-the 
Raja at Lucknow about a yearor a year and 
a half bafore, he had made a Will in favour 
of Maharani Jagdamba Davi, the first proviso 
of which was that the Raja of Mahmud- 
abad should always assist the Maharani in 
every way, the second proviso of which was 
that the management of the estate should 
be undertaken by a Haropean manager under 
the supervision of the Local Government, 
the control of fhe Court of Wards being 
avoided if possible, and the third proviso 
of which was that the Maharani should not 
be permitted to adopt a son from the family 
of Triloki Nath. I have given the parport 
of this witness’s evidence, as the Commission- 
er's translation of the vernacular is both 
ungrammatical and inaccurate, 

The next witness is D. W. No. 54 Thakur 
‘Harihar Bakhsh Singh. His account of his 
last interview with the Maharaja contains 


the following statments—He also stated 
that in case he died I should respect the 
junior Maharani as much as I respected 
him, and that I should help/her as he bad 
executed and registered a Will in her favour 
in which he had given her full powers after 
him.” (0, p. 2807.) 


I shall revert later to the value of the 
evidence of the Raja of Mahmudabad as 
proving revosation, apart from the revocation 
alleged ‘by Hakim Ismail Khan. At this 
point it is sufficient to state that Hakim 
Ismail Khan deposed to the execution of a 
document in August 1906 by which the 
bequest to Maharani Jagdamba Devi made 
in 1891 was cancelled and she was given 
a bare right of maintenance and that three 
gentelmen of high position have deposed that 
they were told independently by the Maha- 
raja on dates subsequent to August 1906 
that he had mads a Will devising his estate 
to Maharani Jagdamba Devi. The manner in 
whioh Hakim Ismail Khan came to give his 
evidence was as follows. Hesaid that between 
10.30: and 11 A. m. on a day between 
the 11th and 16th February 1916 he met the 
appellant in Ajudhia on the road and that he - 
asked the appellant i£ the Will which he 
had seen had been registered and acted upon, 
They had no previous conversation on the 
point, and according to the witness he put 
the remark out of mere curiosity, The ap- 
pellant said that it was not registered but 
did not give any definite reply. They were 
both in a hurry, and they passed on. About 
that hour on the Lith, 12th, 14th, 15th, 16th, 
17th; and 16th February the appellant was 
giving evidencein Fyzabad afew miles away, 
On the 13th February which was a Sunday, 
Hakim Ismail Khan on his own showing 
was at Partabgarh. On the 20th February 
which was also a Sunday he was on his own 
showing in Allahabad. He gave bis evidence 
on ‘the 2ist of February The appellant, 

“when under cross-examination on the 17th 
February, was asked what his case was as 
to the revocation of the Will, and he made 
no reference to the fact that he proposed to 
produce Hakim Ismail Khan and made no 
assertion as to a specific revocation, 


I find Hakim Ismail Khan’s evidense 
utterly unreliable. His statement is a shame- 
less fabrication This was the view taken by 
the learned trial Judge. 
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The next witness on whom the appellant 
relies is P. W. No. 56 Nirodh Chandra Ghoshal. 
This witness is now in the employment of 
a printing press at Allahabad on.a small 
salary. He says that he was onge a wealthy 
man, but has now admittedly no pri- 
vate means He has been on his’ own show- 
ing a participant in champertous litigation 
and has speculated cr the result of siyil suits. 
For ‘some years he was in the confidence 
of Sir Pratap Narain Singh. He was em. 


` ployed by the Ajudhia Estate before the 


latter’s death and assisted in administra- 
tive and secretarial work. He was in Aju- 
dhia atthe time of the Maharaja’s death, 
and he remained there for some time after- 
wards in the employment of the Court of 
Wards. His story is that on the 26th 
QOstober 1906 he made a draft of a letter 
for Sir Pratap Narain Singh, that he faired 
ont the draft, and that Sir Pratap Narain 


- Singh signed the fair copy which was then 


sent to Mr. Hamblin. by mounted mes- 
senger. He produced what he asserted was 
the draft which he said he found in October 
1915 amongst his private papers. The learned 
trial Judge refused to admit, this draft in evi- 
dence, holding that it was a fabrication. 
It is raised in appeal that this is a genuine 
draft. -I proseed to consider its contents. 
Tt was filed as Exhibit 76. It isa penoil. 
draft written on the back of an old used en- 
velope. ft is as follows:— 

“26th October 1906, 
“My dear Mr. Hamblin, 

“Just a line to repeat, as I told you the 
other day, that none of my former Wills 
stands, all three having been candelled. 
My last Will I spoke to you about, bas 
now been executed, and [ hope to beable 
to meet you shortly in connection there- 
with. In oase I am unable to stir about, 
I must, of course, ask you to take the trouble 
to come over. 

“I am much as usual, though my Calcutta 
physician bas great hopes of my ultimate 


“recovery. : 
“Yours faithfully, 
Maharaja, 
“R. E, Hamblin, Esq. 
“Commissioner, 
“Wyzabad.” 


The object of proving this alleged letter 


from Sir Pratap Narain Singh was appa- 


rently to corroborate the evidence of Hakim 


Ismail Khan- as to the execution of the 
alleged Will of August 1906. The letter 
as it stands conld not operate as revocation 
under the provisions of section 57, Act X 
of 1855, and as the evidence of Hakim Ismail 
Kban has been rejected ou its merits as 
absolutely false, it is really immaterial to 
decide whether the alleged draft is genuine 
or not. Bat as the appellant’s learned 
Counsel has argued at great length in 
support of the genuineness of thedraft, I 
shall decide the point, 

The circumstances attending the alleged 
writing, preservatioh, and. production: of 
this draft are sufficient in themselves to 
justify the finding of the learned trial 
Judge that the draft -has been fabricated 
for the purposes of this case. The wit- 
ness is a man possessed of some educa- 
tion,. He has ‘sonsiderable knowledge of 
affairs. He asserted that he was not 
au ordinary servant of the estate and 
alleged that he was in the confidence of 
the Maharaja. If such were the case, he. 
was in a position to realise both before 
and -after the Maharaja’s death the conse- 
quence of the revocation of the Will of 
the 17th July 1891. Once the Maharaja 
was dead the position would have been 
very clear to the witness, If the oan- 
Gellation stood alone, the estate passed un- 
der the provisions of clause 7, section 22, 
Act I of 1869, to Maharani Suraj Kumari 
for life. If the “last Will’ to which re- 
ference is made inthe draft, were a valid 
and enforceable testamentary disposition, the 
estate passed under its terms—terms of 
which the witness was admittedly ignorant. 
It was his obvious duty in his position 
to inform the Manager of the Court of 
Wards, into whose service he passed on 
the Maharaja’s death, of the fasts, On his 
own showing he informed no one and did 
nothing, and watched silently the succession 
of Maharani Jagdamba Devi. He has given 
as the reason of his inaction that. grief 
for the death of the Maharaja drove all 
recollection from his memory. He supple- 
mented this lame explanation while 
under re-exmination by an equally lame ex- 

planation to the following effect:— 

“The Maharaja was very particular that 
the matter of the revocation of the Will 


should not leak out and the Commissioner ~ 


knew all about it, hud so I did not see 
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any necessity for disclosing it to anybody. 
I also did not disclose it after his death, 
as the Will which he had executed was 
a waste paper not being signed by Mr. 
Hamblin, nor even registered.” (o. p. 634.) 

I next take his explanation as to how 
he came to discover the draft. The wit- 
ness stated that his mind remained a blank 
as to the existence of this letter from 
November 1903 to September or Ostobor. 
1914, that is to say, for eight~years, The 
appellant called on him in September or 
October 1914 and asked him whether the 
Maharaja had ever written to any person 
in authority about the revocation of his 
Will. A glimmer of recollection then came 
to the witness, and he said that there 
might be such a letter, He commenc- 
ed looking among his papers a year 
afterwards in October 19:5 and eventually 
fonnd the draft. When the appellant called 
on him again in October 1915, he told 
him the purport of the draft but refused 
to give it to him. He prodused it in 
Court on the 17th December 1915, 

On the above facts I find the witness's 
-story absolutely unworthy of belief; but 
more has to come. Tt is the appellant's 
ease that Mr. Hamblin received the letter, 
as he would ordinarily have received a 


letter sent by messenger. “On the 4th 
Novembar 1906 Mr. Hamblin wrote to 
the Maharaja (Exhibit 79) a letter in 


*whish hoe referred to a previous meeting 
and -discussed in detail the eonditions 
precedent to Government action for the 
relief cf the finanaia! condition of the estate. 


"He made no reference to a revosation of- 


a Will nor to the execution of a new Will, 
On 6th November 1906 the Maharaja wrote 
to Mr. Hamblin the following short letter 
(Exhiblit A-351):— 

“My dear Mr. Hamblin, 

“F am told Government bestows certain 
special dress as well as distinctive, medals 
on the resipients of the title of Mehatmaho. 

padbya. 

“T shall ba highly obliged if you will 
kindly sake enquiries and obtain the same 
for me. I should like to hava the dress and 
medals before the Darbar at Agra in January 
next, if possible, h 

“Yours sindo; l 

“Pratap Narain Singh, Mahamahopadhya, 

“Maharaja of Ajudhia,” 


„of the junior Maharani. 


Mr. Hamblin made the following endorse» 
ment on the letter: — 

“Ask Government in sequence to the letter 
abont my conferring, title. zA 


“RE H.” 

“6—11—06” 
There is no reference to Mr. Hamblin 
failing to acknowledge or reply to the 


letter of the 26th October. The witness 
alleged that. Mr. Hamblin called on the 
Maharaja on the 6th or 7th November bat 
that the Maharaja was too ill to reseive him. 
On the 8th November Mr. Pert wrote to 


Mr. Hamblin Exhibit A-358. It is as 
follows: — 

“My dear Hamblin, 

“Oa my raturn from leave | find that 


the Maharaja of Ajudhia bas been seriously 
ill and at the present moment is far from‘ 
well, Heis not being attended by Colonel 
Pratt, a3 I canuot say definitely what is 
the. mattar with him. In the event, however, 
of a fatal- termination to his illness I should 
be much obliged if you would give me 
irstrustions as to what steps, if any, I 
should take ; as far as J -know, the 
Maharaja has left a Will in favour of 
his young Maharani. She is hardly likely 
to be capable of managing this large and 
seriously indebted estate and I think we 
should be prepared beforehand. I see thera 
has been some talk of a loan of 60 lakhs 
to the Maharaja, but I have no correspondence 
left ma by Porter beyond his letter of 
the 15th Angnst forwarding the Maharaja’s 
memnrial, 
“Yours sincerely, 
= “P, J. Pert. 
“Sth Novermber 1906", 

Mr. Hamblin wrote on tho same Cate 
Exhibit A-390 to the Seoretary of the 
Board of Revenue. He quoted Mr. Ports 
letter and continued:— 

“Pert had spoken tome and I had said 
we should take under. the Court of Wards, 
bat later the matter seamed so big that E 
thought he should write so that L might 
get the Board’s instructions, I also am told 
the Maharaja hes made a Will in favour 
The difficulty in 
taking over on his death would be as to 
whether the estate was not hopelessly involv- 
ed, but if the Byard agrees I could now have 
inquiries made as to the income and debts 
from Deputy Commissioner, The necessity 


TAH 


246 


INDIAN OASES. 


{1918 


LAL TRIBHAWAN NATH SINGH V. DEPUTY COMMIS?IONER, FYZABAD. s f 


for this may not arise but you know the 
dilatoriness of men in the Maharaja’s 
position. He has applied to the Govern- 
| ment about the rents of his taluga being 
undtly low, and as to a.loan of 60 lakhs 
being advanced him by Government to pay 


off his debts and replace them by a loan at a’ 


lower rate of interest, he proposed this 
loan should be a mortgage. The Govern- 
ment refused the former, and as regards 
the latter said that Court of. Wards’ 
management is necessary, this was on the 
‘6th September but the Maharaja has not 
‘yet applied. I have seen bim and he has 
told me he wishes to make conditions 
with Government before he agrees to ac- 
cépt Court of Wards’ management. T have 
said he should let .me,have the list of 
‘his conditions:and then I would ask the 
Board; I haye said that when he lets 
me have the details of his position 1 will 
phave them tested D. O. by Deputy Com- 
~ missioner, he does nct want the fact of 
his Court of Wards negotiations till orders 
can issue. When he lets me have the 
conditions and his statements of accounts 
I will forward the former to yon and 
ask D. ©. to verify the latter so as to 
save time. 
“His Honour has been told by me of 
the state of the Maharaja’ s health, 
“Yours sincerely, 


f “R. B. Hamblin.” 
From this letter it would appear that 
Mr. Hamblin had not called on the 


Maharaja on the 6th or 7th November, 
though he had seen him on an earlier 
date as the contents of Exhibit 79 dis. 
close. The Maharaja died next , day. On 
the 10th November“ 1906 Mr. 
wrote to the Secretary of the Board of 
Revenue (Exhibit A-391): He there 
said: “It. will be ascertained as soon as 
possible who is the heir under the Will; 
it is at present believed the junior 
Maharani will succeed and that she has 
been given power to adopt.” On the 13th 
November he wrote to the Secretary again 
in Exbibit A-392 giving an abstract of the 
terms of the Will of the 17th July 1891, 
and on the same date wrote a second 
letter Exhibit A-393 containing informa- 
tion as to the wishes of Maharani Jagdamba 
Devi and giving the date of the Will (he 
made a mistake in the date,for he gives 


4 


Hamblin’ 


, Maharani. 


it as the 16th July 1891). On 15th 
November he wrote to the Secretary of 
the Board -of » Revenue (Exhibit A-394), 
requesting orders as to the future manage- 
ment ‘of the estate on the understanding 
that Maharani Jagdamba Devi was entitled 
to possession for life. 

These letters show the late Mr. Hamblin 
to have been a careful and competent 
officer, whose desire was to have the 
management of the estate placed on a 
satisfactory basis and to carry out the 
wishes of the Maharaja. D, W. No. 31 Mr. 
Hailey, the Seoretary of the Board of 
Revenue to whom the above letters were 
addressed, and D. W. No. 60 Mr. Pert have 
given evidence which shows Mr. Hamblin 
in the same light. What then was the 
situation if the witness Nirodh Ohandra 
Ghoshal is believed and the appsilant’s 
suggestion be accepted that Mr. Hamblin had 
received the letter of the 26th October or had 
been previously informed by the Maharaja of 
his revocation of his Will? Mr., Hamblin, 
having reason to believe that the Maharaja 
had ‘revoked all his Wills and executed a 
new Wil], made no attempt to ascertain 
the facts in the Maharaja’s lifetime and’ 
after the Maharaja’s death refrained from 
disclosing his information to his ‘superior, 
officers with the result that the estate 
passed under the Will of 17th July 1891, 
which he had reason to believe was re- 
voked, to Maharani Jagdamba Devi. If 
all Wills stood revoked by a valid testa- 
mentary disposition, Mr. Hamblin had to 
ascertain the terms of tbat deposition. 
According to the witness Mr. Hamblin 
did not do so and concealed his know- 
ledge on the point. If the Wills stood 
revoked without a valid testamentary | dis- 
position, the estate passed to `the senior 
On this hypothesis Mr. Hamblin 
would have been’ party to a fraud. One 
of two conclusions must, be drawn. If the 
witness’ be believed, Mr. Hamblin was 
guilty of most improper conduct. The other 
conclusion is that the witness is not 
telling the truth, The latter conclusion 
is the: conclusion of the learned trial 
Judge. It is also my conclusion. 

I shall here decide an objection of the 
appellant embodied in the third ground 
of appeal. The appellant had applied on 
the 19th and 27th July 1915 in two 
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applications, Exhibits 74 and 75, direct 
to the Commissioner of Fyzabad and not 
through the Court, asking permission ‘to 
search the Commissioner’s office for dosu- 
ments which might be favourable to` his 
sase. The Commissioner passed certain 
orders on those applications, On the 8th 
December 1915 the appellant applied to 
the Coùrt for the produstion of 13 docu- 
ments from the office of the Commissioner 
f . Fyzabad, The learned trial Judge 
refused to send for one document. 
The ~ appellant withdrew his: appli- 
cation for the production of another, 
The Court eventually dirested the pro. 
duction: of 11 documents. The first two 
documents summoned -.were the original 
applications Exhibits 74 and 75, which 
the appellant asked should be returned to him 
with all the proceedings therewith. The 
fourth document summoned was the original 
of the alleged letter of the 26th Ostober 
1906. The Commissioner sent the first 
two documents with portions of the margin 
ont off. He explained that after he had 
received the documents he had written 
notes of a confidential character ou the 
margins and that as he refused to let 
those notes be seen, he had out the margins 
off -before despatching the documents. He 
replied ‘that there was no letter despatsh- 
ed by Maharaja Pratap Narain Singh to 
the Commissioner of Fyzabad declaring his 
intention to cancel or cancelling “the Will 
of the 17th July 1891, - The learned trial 
Judge, was. then asked by the appellant 
to compel the Commissioner to produce 
the marginal notes which were stated’ to 
The Judge by an order 
of the 20th December 1915 refused to 
take such action. The appellant then 
attempted in his evidende on the llth. 
February 1915 to prove what he stated 


were the marginal endorsements by oral 
evidence—o. p. 1231. He was not 
permitted to do this. On the 16th 
February 1916 (0. pp, 1305 to 1309) 


the trial Judge was asked to revise his order 
of the 20th December 1915. He refused to 


do so, | 
The position of the appellant on this 
point is as followsa:—He sent two 


applications to the Commissioner, not through- 
the Court, asking permission to search the 
Gommiggianer’s officg şt his will, tq saa 


if he could find anything to help his oase. 
The request showed the same assurance 
which has distinguished the ‘condust of the 
case throughout. The Commissioner, instead 
of replying, as he well might have replied, 
by a short negative, permitted the appel- 
lant to examine three files, On the appli- 
cations he made oertain endorsements 
whioh he says were confidential. The 
appellant has deposed (o. p, 128)) 
that he read those endorsements. No 
explanation has been vouchsafed, as to 
how he obtained possession of them. He 
clearly could not have done so by legitimate 
means. While making an intense griev- 
ance of the matter, he has refused to file 
an affidavit as to the purpose for which he 
requires to prove the endorsements, or as 
to their contents In this Court, ws gave 
him the opportunity to file auch an affidavit. 
His learned Counsel were equally reticent. 
One suggested that the endorsements might 
contain a referense to the alleged letter 
of the 26th October 1906. Another sug- 
gested that they might contain a reference . 
to an alleged file as to an inquiry into 
the pregnancy of Maharani Jagdamba 
Devi after the death of Sir Pratap Narain 
Singh. As the Commissioner had denied 
that either such a letter or such a file 
was in his possession these allegations, if 
they mean anything,—allegations that are 
unsupported by affidavit or any evidence— 
were that the Commissioner was not 
telling the truth. The case is very clear, 
Certain documents were called from a 
certain officer. He says that no such 
dosuments are in his possession. He is 
asked to produce certain private notes 
of his own. He refuses saying that they 
are confidential. His refusal settles the 
matter. The provisions of sections 123 
and 194, Act I of 1872, are clear—'No 
one shall be permitted to give any evi- 
dence derived from unpublished offisial 
records relating to any affairs of State, 
except with tbe permission of tha 
officer at the head of the department 
concerned, who shall giva or withhold 
such permission as he thinks fib. 
No public officer shall be compelled 
to disclose communications made to him in 
offisial confidence, when he considera that 
the public interests would suffer by the 
disclosure,” G 
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_ The words in these sections can only be 
interpreted to show that the officar’s ra. 
fusal to disclose is final. It was not the 
intention of the Legislature that a Court 
of Justice (from that of a third class 
Magistrate upwards, for all would bə alike) 
should be entitled to call for and examine the 
secret archives of the State in order to 
aatisfy itself of their confidential nature, 
This proposition has been laid down clearly 
in Nagaraja Pilla? v. Secretary of State 
(10) and Jehangir v, Secretary of State (11). 


As a result I find Exhibit 76 to ba a 
fabricated dosument and the evidence of 
Nirodh Chandra Ghoshal completely false. 
This was the view taken by the learned 
trial Judge. 

The next witness on whom the appellant 
relied is P. W. No. 159 Baba Mohini Mohan 
Chatterji. In Ostober 1905 he was Assist- 
ant Sargaon at the District Hospital, Fyzabad. 
He deposed that he saw Sir Pratap 
Narain Singh between the 20th aud 27th 
Ostober 1906. He was not treating him as 
a physician, His -allegation is that he saw 
him as a friend. Thisis his deposition on 
the point: — The. Maharaja was suffering 
from dropsy and . was rather anxious about 
hia health, and asked me to state frankly 
what I thought about his illness as some 
of his doctors said one thing and some 
other, I asked him why he was so anxious 
about it and tried to comfort him. He 
said he had soma very important business 
to finish. I said what. He said conserning 
the Will, said every one knows that you 
have madea Will in favour of thé junior 
Mabhranir He hesitated and seemed as if he 
did not like thequestion. Butafter a short 
time he said that she is not worthy of it 
or does not deserve it. i changed the 
topic immediately and assured him that he 
would recover ” (o. p 3540). 16 is dificult 
to sea why ‘this evidence was introduced. 
So. far from supporting Hakim Ismail Khan 
it contradicts him. Jt would show that the 
Will had not ‘been revoked bafore the 20th 
October. The evidence established no revo- 
cation in law. The learned trial Judge has 
dismissed this witness’s evidence contemp- 


(10) 26 Ind. Cas, 773; 39 M. 304, 
(11,6 Lom lL, R, 131 atp. 160, 


` 


tuously, hut not too contemptuously (o. p. 
873). 
liable. 


The last -argument on behalf of the aps 
pellant on the point of revocation is that the 
evidence of the Raja of Mahmudabad estab- 
lished _revocation of the Will of 17th July 
1891. This gentleman’s evidence on the 
point has already been noted. It does not 
establish revocation. At the best it would 
be secondary evidence of the contents 
of the aNeged revoking Will, and it is not 
sbown that secondary evidence is admissible. 
But taking the matter on a broader reason- 
ing and examining the value of the witness’g 
evidence, it is to this effect, He says that 
Sir Pratap Narain Singh had told him that 
be had made a fresh Will. Sir Pratap 
Narain Singh may- have meant no more 
than that he had prepared a draft which 
met with his approval. 
from this evidence that Sir Pratap Narain 


I find the witness absolutely unre.. 


Tt cannot be taken’ 


Singh said that he had executed a Will | 


which he had signed in the presence of two 
attesting witnesses as required by law, 
In any cireumstances such evidence would 
not be sufficient to establish the revocation 
of the former Will. According to the witness 
the Maharaja had stated that he had made 
his fresh Will in favonr of Maharani Jag- 
damba Devi, subject to conditions slightly 
different from those prevailing in the Will 
of the 17th July 1891. Their Lordships 
of the Privy Council laid down in Sahib 
Mirza v. Umda Khanam (12): “It is well 
settled that a Will doly executed is not to 
be treated as revoked, either wholly or 
partially, by a Will which is not forthcom- 
ing, unless it is proved by clear and satis» 
factory evidence that the later Will son- 
tained either words of revocation, or dis- 
position so inconsistent with the dispositions 
of the earlier Will that the two cannot 
stand together. It is not enough ‘to show 
that the Will whish is not forthcoming 
differad from the earlier Will, if it cannot 
be shown in, what the difference consisted. 
It is also settled thatthe burden of proof 
lies upon the person who challenges the 
Will that is in existence. These propositions 
have been established in this country, both 


N 


(12) 19 C, 444; 19 I. A. 88; 6 Sar. P. C. J. 180; . 


Rafique & Jackson’s P. C, No. 126; 9 Ind. Dec. (N. 3.) 
740 (P. C.), 4 


_ 


N 
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in this tribunal and in the House of 
Lords..... NA dag hah and as they are founded 
on reason and good sense they must be 
of general application.” I, 
therefore, ‘find that the Will of the 17th 
Jnly 1891 was duly executed, was not exe- 
cuted under undue influence, and that if 
was never revoked, St 


It remains to -consider the appellant’s’ 


last plea on the point of the Will, to tbe 
effect that as it stands ib is unenforceable 
or at the best devises nothing more than 
a Jife-estate to Maharani Jagdamba-. Devi 
and maintenance to Maharani Suraj Kumari 
and that the succession to the remainder 
devolves as in intestacy. 

The Will (Exhibit A 315) is not a per. 
fectly worded document. 

Paragraph 1 revokes all previoas Wills. 

Paragraph 2 recites the fact that the 
testator has two married wives, Maharani 
Jagdamba Devi, being the second married 
wife. Here the appellant makes his first criti- 
oiam. His argument is that if he succeeds in 
showing, that Maharani Jagdamba_ Devi 
was not the legally married wife of Sir 
Pratap Narain Singh all bequests -to her 
are void. As I shall subsequently show, 
Jagdamba Devi 
is absolutely established, but the point is 
bad in any circumstances, for on the 
appellant’s own case, if Maharani Jagdamba 
Devi were not a legally married wife of 
the festator, the fact was known to the 
testator, and the bequest was then to her 
in her individual capacity and not in the 
capacity of wife under the Mitakshara Law. 


‘The 3rd paragraph laid_down that if 
he had any male issue from his second 
wife the said issoe “and their descendants 
should inherit. The portion of the para- 
graph relating to subsequent succession is 
unenforceable. 

The 4th paragraph laid down that in 
case there was no such issue and his 
second wife bora .a daughter,‘the descend- 
ants of the second wife’s daughter should 
succeed one after another, Here again the 
attempt to lay down a rule as to succes- 
sion is unenforceable. These facts in no 


way invalidate the value of the Will, for the 


contingencies have not arisen. 
The 5th paragraph devised, in absence 
of issue from his seeond wife or male 


issue from a daughter of the second wife, 
a life-estate to Maharani Jagdamba Davi 
without power of alienation. This devise, 
as I read it, was not conditional on her 
good econdact. Bat the point is unim- 
portant as the accnsations of unchastity 
against her are found by me, as I will 
aubseqnently show,.to be absolutely unfound. 
ed. z 


The 6th paragraph refers to the contin- 
gency of a daughter being born to his second 
wife. 


The 7th paragraph is the important 
paragraph, lt may be rendered into 
English as follows :—'"In event of failure 
of issue from my second wife and of heirs 
mentioned in paragraphs 3,4, 5 and 6, and 
in event of my nót™ having formally 
adopted a boy by registered instrument 
during my lifetime, my second wife is 
authoriséd to adopt a boy from my pater- 
nal or maternal family. Any such adopted 
son shall after her death succeed as full 
proprietor to my moveable and immoveable 
property in the manner contemplated by 


clause 8, section 22, Act I of 1869, but 
shall wot be entitled to possession until . 
after my second wife’s death. She shall 


not have power to deliver him possession 
of the said property- during her lifetime.” 
The contenta of the remaining paragraphs 
are immaterial, 


Paragraph 7 is undoubtedly badly word- 
ed, The contingency ofthe failure of an 
heir under paragraph 5 ig clearly not 
contemplated, for it is the - heir under 
paragraph 5 who is to exercise the power 
of adoption. The reference to clanse 8, 
section 22, Ant L of 1869, cannot be read 
as it stands, for the. power to adopt under 
clause 8, section 22, is given to the elder 
wife only. It is under clause 9, section 
22, that the power to adopt is given toa 
junior wife. Further the succession of an 
adopted son under c-section 22 is intestate 
succession, whereas the suscession of the 
adopted son here is by testamentary dispo- 
sition. 

A Court should be “guided in interpret. 
ing a Will by certain well-known rules 
which were summarized in 1913 by their 
Lordships of the Privy Counoil 
Venkata Narcsimha Appa Row y, 


in 
Par» 


“and many other things which 


_. suscegsion of property in 
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thasarathy Appa Row (13). “In all cases 
the primary duty of a Court is to ascertain 


from the language of .the testator what 


were his intentions, z.e., to construe the Will. 
It is true that in so doing they are 
entitled and bound to bear in mind other 
matters than merely the words used. They 
must consider the surrounding  circum- 
stances, the position of the testator, his 
family relationships, the probability that 
he would use words in a particular sense, 
are often 


summed up in the somewhat picturesque 


figure: ‘The Court is entitled to put itself 
into the testator’s armchair.’ Among such 
surrounding fcircumstances which the 
Court is bound to consider none 


would be more important than race and 
religious opinions, and the Court is bound 
to regard as presumably- (and in many 
eases certainly) present to the mind of 
the -testator influences and aims” arising 
therefrom. But all this is solely as an aid to 
arriving at a rightconstrucion of the Will, and 
to ascertain the meaning of its language when 
used by that particular testator in that dosu- 
ment. So soon as the construction is settled, 
the duty of the Court is to carry out the 
intentions as expressed, arid none other. 


' The QOourt is in no case justified in adding 


to testamentary dispositions. If they trans- 
gross any legal restrictions, they must be 
disregarded. If they leave any eventuality 
unprovided for,-the’ estate must, in case 
that eventuality arises, be dealt with 
according to the law which provides for 
the absence of 
testamentary directions applying thereto, 
But the Court never adds to a Will any- 
thing which needs to be done by testa- 
mentary disposition. In all cases it must 
loyally carry out the Will ss properly 
construed, and this duty is universal, and 
is true | alike of Wills of every nationality 
and ,evéry religion or rank of: life.” 

The contention of the appellant resolves 
itself into this:—He urges that tke Will 
gives Maharani Jagdamba Devi only the 
power to adopt a boy who would succeed 
as a son adopted under clause 8, seation 
22, Act I of 1869, and that in eveht of 


such succession not being open to such boy 
(18) 23 Ind. Cas. 166; 37 M. 199 at p. 221; ©1914) 
M, W. N. 299; 12 A. L, J. 315; 18 O. W. N. 554; 26 M. 
L. J.-411; 15 M. D. T. 285; 16 Bom. L. R. 328, 41 I. 
A- Öl; 19 O, I. J. 898 (P.C): . 


the power of adoption cannot be exercised. 
He thus derivas his conclusion that the 
Will confers at the best only a life-estate 
on the junior widow’ and maintenance to 
the senior. He argues that authority to 
adopt under clause 8 cannot be treated as 
authority to adopt under clanse 9. He 
suggests that under section 15 of Act I of 
1869 (which on the argamant that he had 
a vested interest in 1906 is not affected by 
the Amending Act) succession to an adopted 
sən succeeding under the Will would be as 
though he had bonght the property and 
that the estate would cease to be impartible 
and would cease to bear the characteristics of 
a taluka. From this he argues that as it 
cannot be held to be the intention of the 
testator to take away the characteristics of ` 
impartibility from the estate, adoption cannot 
be permitted. ‘ 

The introduction of the figure 8 may be 
more than a clerical error. It is possible, 


that the person responsible for the drafting ~N 


(who on the face of it was not a trained 
conveyancer) argued that inasmuch as the 
claims of Maharani Suraj Kumari had been 
superseded by those of Maharani Jagdamba 
Devi, the latter would take the position of 
senior widow, and that the“ provisions of - 
clause § would operate in her favour, 
should the testator die intestate after 
giving her authority to adopt. Be that as 
it may, the Maharaja had the power to 
give Maharani Jagdamba Devi authority 
‘to adopt under the provisions of clause Y 
while refusing to give Maharani Suraj 
Kumzeri authority to adopt under the pro- 
visions of clause 8, Thatis how I inter: 


-pret the words. of clause 9 after considera- 


tion. They justify that conclusion, and any 
other interpretation would be repugnant, 
involving, as it would, the deprivation of 
a Hindu of his right to authorise his 
junior wife to make an adoption, while 
refusing such authority: to his elder wife. 
The Maharaja had thus the power to 
give Maharani Jagdamba Devi such authority. 
He gave her that authority, but by error 
(clerical or other) referred to clause 8 instead 
of clause 9. Can that error invalidate the 
authority? I do not consider that. it can 
possibly do so. -To continue the remarks of 
their Lordships of the Privy Council in the 
decision previously quoted—pages 222, 223*, 


*Pages of 87 M.—Hd. a 





: t 


ri 


Vol. XLVIt] e 


INDIAN CASES. 


251 


LAL TRIBHAWAN NATH SINGH Y, DEPUTY COMMISSIONER, FYZABAD.’ 


—“That native testators should be 
ignorant of the legal phrases proper to express 
their intentions, or of the legal steps 
necessary to carry them into’ effect, is 
one of the most important of the ‘surround- 
ing circumstances’ which the Court must 
bear in mind, and if is justified in 
refusing to allow defects in expression in 
these matters to prevent the carrying ont 
of the testator’s trua intentions, But those 
intentions must be ascertained by- the 
. proper construction of the words he uses, 
and once ascertained they must not be 
departed from.” ~ . 
This conclusion disposes of the last objea- 


tion. The words authorising Maharani 
sJagdamba Devi to adopt can be taken 
out of the Will. So taken out they 


constitute a power to adopt in event of 
intestasy. Authority for that proposition 
will be found in Indar Kunwar v. Jatpai 
Kunwar (14) and Bhaiya Rabidat Singh v 
Indar Kunwar (15), a sequel to the former 
case. There the senior Maharani of, Sir 
Digbijai Singh, K, ©. I. E., Maharaja of 
Balrampur, succeeded on his death to a life- 
estate under the provisions of an unregistered 
Will. She would have succeeded in event of 
intestacy under the provisions of clause 7, 
section 22, Act I of 1869, to a similar life- 
estato. She made an adoption. At I, 1. R. 
16 Cal, 562,piheir Lordships say: "In the next 
place, it was contended that the adoption 
was invalid, and the bequest to the adopted son 
of no effect, so far at any rate as regards 
the Talukdari property, because the adopted 
son .was not aperson who could take the 
Talnkdari property under an unregistered 
Will. It is obvious that this objection 
assuming it to be well-founded, would not 
better the position of the appellant if the 
senior widow had authority in writing to 
make the adoption, and did in fact make 
the adoption in the manner prescribed 
by the. Aot of" 1868,. The adopted son 
would not take until the widow’s death, but 
atill he would take to the exclusion of the 
appellant,» Their Lordships, however, are 
of opinion tbat the, objection is not well 


_ (14) 16 0. 725; 15 I. A. 127; 12 Ind. Jur. 877; 6 
Sar. P. O. J. 150; Rafique & Jackson’s P. O., No. 102; 
7 Ind. Deo, (N. 8.) 1067 (P. 0.); 

« (15) 16 0, 556; 16 I. A. 53; 13 Ind, Jur. 98; 6 Sar, 
P. 0. J. 505; Rafique &Jackson’s P, 0. No. 110;8 Ind. 
Dec. (N. s.) 367 (P. C.), 


founded. In order to make the objection 
good, the appellant has to establish the 
proposition that the adopted son is pot 
within the exception contained in  seation 
13, sub-section 1, of the Act, that he is 
not a person who, under the provisions of 
the Act or under the ordinary law to which 
perscns of the testator’s tribe and religion 
are subject, would have succeeded to the 
Talukdari estate or to an interest therein if 
the Maharaja ‘had died intestate’. Tha 
appellant endeavoured to support that pro- 
position by arguing that if the Maharaja 
had left*no Will, there would have been 
no anthority to adopt in existence. And 
then, in regard fo succession to the 
estate, Udit Narain Singh would have 
ranked as the son of Guman Singh. But 
the word ‘intestate’ in sub-section 1 evidently 
means intestate as to his estate, that is, his 
estate, as that- expression is defined by the 
Act, the Taluk or immoveable property to 
which alone the Act is declared to extend, 
This is plain on consideration of section 13 
taken by itself, but it is made still plainer, 
if possible, by referenced’ to section 22, 
which is closely connected with section 13, 
and which expresses what otherwise would 
necessarily be implied, and qualifies the 
word intestate’ by the addition of the words 
“as to his estate.’ ” 

Such being the case, such an adopted 
son would be a person who would have 
succeeded according to the provisions of this 
Act to the estafe....... if the,,,.,.......,, 
testator had died without having made the 
transfer and intestate’-—s ection 14, Aot I 
of 1869, The rule of succession laid down in 
Act I of 1469 would apply in this case and the 
property taken by him retains the charactris. 
tios of a taluka. 

The appellant. cannot succeed on any 
view of the oase. If the devise to an 
adopted son is a good devise the adopted 
son succeeds under that devise. If it ig 
a bad devise the adopted - son succeeds 
under clause 9, aeotion 22, Act Iof 1869 
Thus effect is given to the desire of Sir 
Pratap- Narain Singh, which is disclosed 
by the contents of the Will read as a 
whole, to retain the property as a Taluka 
in the hands of the adopted sop. The 
whole of the controversy has actually 
turned on the use of the figure 8 instead of 
the figure 9 in paragraph 7 i : 
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I, therefore, decide that under the terms of attacked. it on those and additional grounds, 


the Will, Maharani Jagdamba Devi succeeded 
to a life-estate with full power to adopt 

“a boy to succeed to the remainder from the 
paternal or maternal families of her deceased 
husband. 

I now come to the validity of the adop- 
tion. The adoption may be viewed in 
two aspects, either as an adoption under 
the terms of the Will, or as an adoption 
under the provisions of clause 9, section 
22, Act I of 1869. On my findings it is 
an adoption under the Will, but I am ready 
to consider its validity on either hypothe- 
sis. I go further and shall consider its 
validity under the provisions of the Mitak- 
shara Law, although I am of opinion that 
an adoption under the provisions of 
clause 9 is merely a selection which need 
not be according to the conditions and the 
restrictions found in the Mitakshara Law. 
This appears a necessary consequence of 
the fact that Muhammadans and persons 
of other religions can equally with Hindus 
adopt legally under the provisions of Act 
1 of 1869. But on my deoision it is not 
necessary to relax any restriction. The 
conditions imposed by the Mitak.hara and 
those imposed under clause 9 have all 
been complied with by the sot of adoption 
made. 

Dukh Haran Nath Singh son of Adika 
Nath, a lineal descendant of Incha Ram 
brother .of’ Darshan Singh, was adopted in 
Febrnary 1909 by Maharani Jagdamba 
Devi with all the rites presoribed by the 
Mitakshara Law. The ceremony was formal 
and public, attended by a large number 
of people inaluding gentlemen of the highest 
position. A mass of evidence has been 
given to prove the above facts. A deed 
pf adoption, Exhibit A-319, was executed 
on the 12th February 1909 by Mabarani 
Jagdamba Devi. This deed was signed by 
her in the presence of attesting witnesses 
and registered on the 12th February 1909. 

Neither in the notices nor in the plaint 
was it suggested that the adoption was had, 
on an allegation that the deed of adoption 
was not “executed and attested in a manner 
required in case of a Will and registered”, 
as stated in clanses 8 and 9, section 22, 
Act I of 1869, read with section 19 of 
the same Act, The notises attacked the 
adoption on certain grounds, The plaint 


This particular ground was never mention- 
ed. The point was not taken in argument 
in the lower Court and is not stated in 
the. grounds of appeal. In this Court, 
however, the appellant, relying on the words 
“if made” in paragraph 18 of the plaint, 
challenged the adoption at the ontset, on the 
ground that there was no evidence that the 
deed was signed by Maharani Jagdamba 
Devi in the presence of two attesting 
witnesses. Itis sufficient to refer to the evi- . 


. dence of Indra Dawan Singh (o. p. 2141), one 


of the attesting witnesses. This is to the 
affect that Maharani Jagdamba Devi signed 
the deed in his presence and that after- 
wards he signed it. There was also other? 
evidence of due execution. I find the evi- 
dence of execntion reliable and decide that 
the deed was duly executed. : 

The second plea taken was that the adop- 
tion was invalid having been procured by 
undue izfluence. The learned trial Judge 
has treatedthis point ato. pp. 459 to 478 
of his judgment. I have little to add to 
his remarks, It appears that Sir John 
Hewett, who- was then Lientenant.Governcr 
of the Province, addressed Maharani Jagdam- 
ba Devi in a letter of the 18th July 1908 
(Exhibit 276), in which he pointed out the 
advisability of her proceeding to make an 
adoption as provided for in the Will.” On 
the 28rd Jnly 1908 she received a deputa- 
tion of seven gentlemen amongst ‘whom 
were come of the leading Talukdars of Oudh. 
They had been sent to her by Sir Jobn 
Hewett to advise her to the . same effect. 
On the 7th August 1908 she wrote a letter 
to Mr. Butler (as he then was)—Exhibit 
£66. It is clear from this evidence, which 
ig all. the evidence upon which the appellant 
relies to “support this plea, that, while she 
was advised to adopt a boy, no one attempt- 
ed to compel her to do so, and that no 
one exercised any improper influence upon 


“her, The choice of the boy to be adopted 


was left absolutely. to her. She adopted 
the boy whom she wished to ‘adopt. I 
agree entirely with the conolnsion of the 
learned trial Judge upon the point and find 
that no undue influence or compulsion was 
exercised on Maharani Jagdamba Devi in 
the matter. 

The next plea raised is that Meharani 
Jagdamba Devi was not the legally wedded 
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wife of Sir Pratap Narain Singh and thus 
. could not make a valid adoption. 1 propose 
to consider this plea only or one point. 
Was she the legally wedded wife of Sir 
Pratap Narain Singh? In the notices no 
suggestion was: made that the lady was not 
the legally wedded wife of the Maharaja. 

In the plaint, paragraph ¥, it was as- 
‘serted that she was not a married wife 
and did not belong to the biradari of Sir 
Pratap Narain Singh. But it was not assert 
ed that she was not a Brahmin and it was 
admitted that she came from Bhagalpur. The 
denial of marriage was apparently then based 
upon a suggestion that the ceremony was 
void, because ib was performed while the 
Maharaja was alleged to have been in mourn- 
ing. On the 18th August 1915 before 
settlement of. issues Mr. Mitter stated on 


behalf of the appellant that the oaste of- 


Maharani Jagdamba Devi was not known 
but that she was of some low caste. 
issue framed on the point is— Was de- 
fendant No. 1 legally married to and 
could be and -was a wife of Maharaja 
Sir Pratap Narain Singh P” 

vIn June 1916 at the end of the case 
the plaintiff examined on tommission in 
Mautira five witnesses, who deposed that 
Maharani Jagdamba Devi was a Vaishya 
girl called Jhanjhan, who had been 
kidnapped from her father’s house in 
Muttra in 1684 or 1£85 (Maharani Jag- 
damba Devi was then 7 or 8 years old) 
on behalf of Sir Pratap Narain Singh 
to be entertained by him as a mistress, 
Such evidence of these witnesses as is re- 
levant is a mass of impudent perjuries. 
In this Court the appellant ‘has placed no 
dependence upon the evidence of these 
witnesses, but he challenged the evidence 
produced to prove the Maharani's marriage 
and repeated his plea that she was not 
the wife of the Maharaja. The learned 
trial Judge has treated the question at 
length at o. pp. 207 to 292 of his jadg- 
ment, It will serve no useful purpose for 
me to gə over the same ground as I 
agree with his conclusions, It is sufficient 
to note my findings, 
lows :— 

The evidence to the effect that Maharani 
Jagdamba Devi was the legitimate daughter 


of Righunath Misra, a respectable Brahman. 


gantleman of Bhagalpur whose social stand- 


Pratap Narain Singh, is 


_ before us. 


The . 


in terms of the sincerest 


They are as fol. | 


ing was at least as high as that of 
Purandar Ram, father of Darshan Singh, 
and whose respectability and position were 
considerably higher than those of the 
appellant and many of the other living 
members of Darshan Singh’s and Incha 
Ram’s families, and that she was married 
by the rites of the Mitakshara to Sir 
reliable, The 
evidence to the contrary is unreliable, 
The point that Sir Pratap Narain Singh 
was under a disability at the time of his 
marriage owing to impurity due to the 
death of the widow of Raja Darghan 
Singh is treated by the learned trial 
Judge at o. pp. 477 to 480 of the judg- 
ment. It bas been given up in argument 
I find that Sir Pratap Narain 
Singh was under {no disability at the 
time that he contracted his marriage. 

I, therefore, find that Maharani Jagdambs 
Devi was-the legally married wife of Sir 
Pratap Narain Singh and that she was 
ahl-t-biradart, Pn 

The 4th plea is that Maharani Jagdamba 
Devi forfeited all rights owing to her 
unchastity before and after the death of 
Sir Pratap Narain Singh. Ib is only 
necessary for my purposes to arrive at 
a finding on the paint of unchastity. 

With regard to the allegations of un- 
chastity during her husband’s lifetime, we 
have not only the evidence to which I 
have previously referred of Sir Harcourt 
Butler, the Raja of Mahmudabad, and 
Thakur Harihar. Bakhsh Singh, but also 
the evidence of D. W. No. 78, Sir Prodyot 
Kumar Tagore. This evidence shows that 
up to the ‘time of his death the late 
Maharaja Sir Pratap Narain Singh referred 
to Maharani Jagdamba Devi in the pre- 
sence of gentlemen of absolute credibility 
love and trust. 
In view of this evidence it is astonishing 
to find that Mr. Mitter persisted in the 
Court of the trial Judge in arguing 
strenuously in favour of the credibility of 
the witnesses who supported the follow- 
ing story. This story was that Maharani 
Jagdamba Devi, commencing at the age of 
12 or 13, carried on during her busband’s 
life with his knowledge a series of 
adulterous intrigues with seven different 
men. She is sharged with adultery with 
Adika Nath, Lakhpat Rai, .Rai Ragho 


~ 
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Prasad, Mahadeo, Kuni Lal, Narsingh 
Nath, and Gajadhar Nath. Witnesses were 
called who deposed that the Maharaja 
discovering the facts thrashed Adika Nath, 
Lakhpat Rai, Mahadeo, and Narsingh 
Nath, and killed Rai Ragho Prasad, 
thrashing the Maharani on every occasion. 
Witnesses deposed“ that the Maharaja was 
aware of his wife’s adultery with the 
two remaining men. The witnesses who 
supported these allegations were the scum 
cf the bazar, dismissed servants, or partisans 
of the appellant. I need not discuss their 
evidence. The learned trial Judge has 
discussed it sufficiently at o. pp. 297 to 
3831 of the judgment. He has not touched 
therein on the allegations of misconduct with 
Narsingh Nath and Gajadhar Nath, as I 
understand, Mr. Mitter withdrew the allega- 
tions against these persons during his argu- 
ment. ln this Court the Counsel, being 
better advised than Mr. Mitter, withdrew 
all allegations of misconduct in the Maha- 
raja’s lifetime. The witnesses who deposed 
in favour of these allegations are, of 
course, absolutely unworthy of belief. 

The appellant, however, maintained the 
allegation that Maharani Jagdamba Devi 
was unchaste with a certain Jagannath 
Das, otherwise known as Ratnakar, after 
her husband’s death. - This man was the 
Maharaja’s private secretary and continued 
to perform the same-duties for the Maharani 
after her husband’s death. . 

The evidence in support of this sbharge 
is that of P. W. No. 13. Ram Harakh, P. 
W. No. 161 Baijnath inbe, P. W. No. 159 
Dr. Mohini Mohan Chatterji, P. W. No. 131 
Musammat Brijraji, P. W. No. 141 Patandin, 
P. W. No. 142 Baidia Nath, P. W. No. 134 
Musammat Bhuri, P.W. No. 24 Nagmani, P. W. 
No. 113 Mysammat Mohan Dei, P. W. 144 
Kamta Dat, P. W. No, 118 Gudar, P. W. 


No. 2 Rudra Nath, and P. W. No. 29° 


Amiruddin. . 

Ram Harakh, the first of these witnesses, 
ts a member of the family of the Incha 
used to be employed 
in a subordinate capacity in the estate 
but was dismissed for dishonesty. He has 
been criminally convicted of cheating, and 
has been declared insolvent. He produced 
two documents which he alleged he obtain- 
ed olandestinely from. a servant of the 
Maharani. These he alleges | Support the 


- witness is not télling the truth. 


“Mohan Dei, 


story that he tells, to the effect that 
Jagannath Das was the Maharani’s lover. 
He says that he surprised them together. 
The learned trial Judge finds at o. 
pp. 332 to 3841 of the judgment that the 
I agree with 
the learned trial Judge. I find that it is not 
proved thatthe documents in question (Exbi- 
bits 61 and 62) were written by Maharani 
Jagdamba Devi. 

Baijnath Dube deposed that in’ 1915 
(six years after the adoption) he saw’ the 
Maharani and Jagannath Das travelling 
from Kathgudam to Naini Tal in the same 
tonga. Even if this were true it would 
not help to prove unchastity before 1909, 
and the incident in itself would prove 
nothing. Indian ladies travel by tonga with- 
out loss of self-respest or propriety. The 
driver must, necessarily be in the tonga 
also. If a malo attendant sits with the 
driver and a parda be placed between the 
driver aud the lady with another fparda 
over the lady no breach of propriety 
arises. There is nothing, however, to show 
that Baijnath Dabe can be trusted. The 
learned trial Judge finds his evidence unreli- 
able onthe point—o. pp. 363 to 865 of the ` 
judgment. Iagree. 

I have already noted the value of the 
evidence of Dr. Mohini Mohan Chatterji 
in connection with another incident. His 
evidence on the point under sonsideration is 
in my opinion absolutely falae. He deposed 
that he attended the lady medically in the rains 
of 1907 and that he remained on one side of 
the parda while she remained on the other. 
He deposed that Jagannath Das went 
behind the parda with the Maharani and 
that he beard them laughing and talking 
in a familiar and improper manner. The 
witness showed his bias by a suggestion 
(most improper in a medical man) as to 
the cause of an alleged illness of Maharani 
Jagdamba Devi. I consider him quite un- 
worthy of credit. 

I have nothing to add to the remarks 
of the learned trial Judge on the evidence 
of Musammat Brijraji,, Patandin, Baidia 
Nath, Musamwat Bhuri, Nagmani, Musammat 
Kamta Dat, and Gudar, at 
o. pp. 34l to 362 of the judg- 
ment. The above witnesses are so palpably 
false that further comment is nnnesessary. 
P.“W. Rudra Nath is a member of the 
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aghubir Dayal branch. He deposed that 
Maharani Jagdamba Devi had been put out 
of caste, This statement is disproved by 
a mass of other evidence and isabsolutely 
untrue. P, W. No. 29 Amirnddin is a retired 
Sub Inspector. He deposed that a certain 
Preonath, now Police Inspector, was ordered 
to make an inquiry into the chastity of 
Maharani «Jagdamba Devi. If this were 
true the fast would prove nothing. Inspector 
Preonath, D, W. No. -6, has, however, 
denied that he was ever ordered to make 


such inquiry, I believe Inspector Preo- 
nath and disbelieve’ Amiruddin on the 
point, a 
The appellant further laid stress 


on ‘immaterial faots such as removal of 
certain old servants on the death of 
Pratap Narain Singh and their re-plasement 
by others, which he contended showed an 
immoral disposition on the part of Maharani 
Jagdamba Devi, $ 

This closes the evidence on the point, 
Only one conclusion is possible upon it, and 
that is the conclusion at which the learned 
trial Jadge arrived, to the effect that the 
_Gharge of unchastitly against Maharani 
-Jagdamba Devi after her husband’s death 
is not established. I agree with that 
conclusion. J ‘consider it necessary to add 
some comments on the manner in -which 
Maharani Jagdaniba Devihas been treated 
in-this case. Upon the evidence the only 
findings at which a Court oan arrive are 
that Maharani Jagdamaba Devi is a 
Brahman lady of good.family who was 
married to a nobleman of Oudh and lived 
with him honourably as his wife for some 
seventeen years. After his death she has 
conducted her life and her sffairs ` with 
all regularity and decorum. o It is a scandal 
~ that she should have been exposed to the 
wanton and unfounded charges which have 
been levelled against her in this oase. She 
has been stigmatised as a kept woman and 
accused of shameless depravity both ‘before 
and after Sir Pratap Narain Singh’s death, 
and these charges have been based on 
“palpably fabricated evidence. 

The appellant set up the plea that Dukh 
Haran Nath Singh was purchased from 
his natural father Adika Nath. He argued 


adoption is vitiated by the payment of a price 
for an adopted son, thers is no evidence that 
a price was paid. The decision in Eshan 
Kishore Acharjea Chowdhry v. Hurish Ohunder 
Chowdhry (16) is relied_on by the ap- 
pellant, as showing that the adoption of a 
-Bon after payment of price is not recognized 
in the present day. An opinion to that 
effect was given by the Judges who decided 
that case. But the point was only 
incidentally before them and the opinion 
was based on no authority, The view of 
the law which I accept is stated in a 
comparatively recent decision of the Madras 
High Court in Murugappa Ohetti v. Nagappa 
Ohetti (17). It is as follows: ~The receipt 
of money by the natural father in” 
consideration of giving his son and the 
payment of such by the adoptive father, 
though illegal and opposed to publio 
policy, do not make the adoption invalid, 
as the gift and acceptance of the boy 
is a distinct transastion clearly separable 
from the illegal agreement and payment,” 
Thus even if the appellant had proved 
that a price had been paid he would not 
have succeeded on the point. He has, 
‘however, completely failed to prove the 
allegation. It is in evidence that when 
the ceremony of adoption was performed, 
clothes and jewels were purchased by the 
estate for presentation not only to Adika 
Nath but also to other members of the 
family, and that the unexpended balance of - 
the grant devoted to this purpose was 
subsequently presented to Adika Nath, 
But this evidence does not show that 
Adika Nath sold his son or accepted a 
price in consideration of giving his son in 
adoption. My finding is, therefore, that 
Dukh Haran Nath Singh wes not purchased. 
from his natural father. 


The next plea was that Adika Nath was. 
ont of caste at the time of the adoption, 
that this faot placed Dukh Haran Nath 
Singh out of caste, and that the adoption 
was invalid, The learned trial Judge has 
discussed the evidence and stated his 
finding on this point at o. pp. 299 to 319 
of the judgment. I agree with his view 
of the evidence and findings, and decide 


that the adoption was invalid for this reason. ` 


Apart from the fact that there'is no authority 
in Hindu Law for the proposition that an 


(16) 21 W. R. 381; 18 B. L. R. Ap. 429 * 
(17) 29 M. 161; 16 M. L, J. 22, 


\ 
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. the adopted boy. 


- in the same 
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that Adika Nath was never put out of 


_ caste. 


The next plea was that the adoption 
could not be legal, because under the 


Mitakshara Law the male for whom the son, 


was adopted (here Sir “Pratap Narain. 
Singh) must have been in a legal position 
to. have married the natural mother of 
On the view of the 
evidence which I take, Adika Nath the 
natural father of the adopted boy belonged 
to the Qirg gotra. Musammat Chandra 
Kali, the boy’s natural mother, originally 
belonged to the Mabris gotra and passed 
into the Gireg gotta on her marriage, and 
Sir Pratap Narain Singh belonged to the 
Bharadwaj golra. Bat there would have 
been nothing in the point, even had Sir Pratap 
Narain Singh and Musammat Chandra Kali 
belonged to the same gotra as a marriage 
gotra is not illegal amongst 
Sakaldipi Brahmans, I decide against this 
lea. 

j The plea that the legal forms of adoption 
not having been followed the adoption was 
nesassarily invalid, was abandoned in this 
Court. On the evidence the legal forms 
of adoption were clearly followed. 

As I have desided on the questicn of 
the’ interpretation of the Will, Maharani 
Jagdamba Devi had legal authority under 
the terms of the Will -to perform the 
adoption which she actually performed. 

The suggestion that Maharani Suraj 
Kumari had forfeited her rights under 
the Will or intestate succession owing to 
misconduct was abandoned in this Court. 
The evidence to the effect that the un- 
fortunate estrangement between this lady 
and her husband was due to her miscon.- 
duct is discussed at o. pp. 483 to 495 of 
the judgment. I agree with the conclusions 
of the learned trial Judge on the point. 
Maharani Suraj Kumari was married nearly 
fifty years ago and is now an old lady. 


She and Maharani Jagdamba Devi are 
entitled to the fullest sympathy as the 
victims of unprovoked and absolutely 


eunfounded charges. 

The question of limitation can hardly 
arise on the previous findings. The learned 
Judge’s decision on the point is correct. 

There remains the question of costs. 


Separate Counsel appeared for Maharani - 


Suraj Kumari, Maharani Jagdamba Devi 


‘sented by the 


, throughout these lengthy proceedings. 


and for the adopted boy, who was repre- 
Deputy Commissioner of 8 
Fyzabad. The learned trial Judge allowed 
costs in/ respect of Counsel’s fees to each 
separately, This was quite correst on 
principle, as each had a separate interest. 
in~the proceedings But the learned trial 
Judge overlooked’ the provisions of para- 
graph 272 of the Oudh Civil Digest. Under 
the provisions of this paragraph no: fee to 
any legal practitioner not appearing for the 
Crown or Government or the Court of 
Wards or a loeal authority as a party 
shall be allowed on taxation between party 
and party or shall beincluded in any decree 
or order except in the case of an order 
under paragraph 66, unless in suita and’ 
other original proceedings before the som- 
mencement of the arguments............there 
shall have beén filed in Courta certificate 
signed by the legal practitioner sertifying 
the amount of the fee or fees actually 
paid to him for his own exslusive use 
and benefit by or on behalf of his client. . 
Neither the Counsel for Maharani Suraj 

Kumari nor Maharani Jagdamba Devi filed 
certificates until after arguments in the 
lower Court had commenced. These parties 
were appearing ás independent parties. The 
minor was represented by the Court of Wards. 
The rule isin my opinion needlessly inelastio, 
but it must be applied as it stands. As, how- 
ever, the appellant omitted to make Mabarani 
Suraj Kumari a respondent in this suit, 
this technical plea against her fails on a 
technical ground. The order as to costs 
must, however, be modified by deleting the 
amount of Rs. 3,000 payable by the ap- 
pellant in respect of the ,Counsel’s fee of 
Maharani Suraj Kumari. 


{ wish to put on record my appreciaticn” ` 


of the care and ability which distinguished 
the work of the learned trial Judge 
Most 
of the evidence adduced by the appellant 
was false. Much was irrelevant. The con- 
dust of the plaintiff's case in the lower 
Court was not to the credit of those res- 
ponsible for it, and the patience of the 
learned Judge was tried to the utmost, 
He has in addition written an excellent 


~ and well reasoned judgment. It has baen 
suggested in appeal that the criticisms 
which he haa made on some of the 


witnesses are unnecessarily severe. This 
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suggestion is not established. The learned 
trial Judge has on the contrary. been 
moderate in his strictures, 


I now deside formally on the grounds 
. of appeal. 2 
1. The first ground is general. The 


appeal failsas a whole. 

2. The second ground is partly general. 
No argument was directed in this Court 
to admission of inadmissible evidence on the 
side of the defendants. Ia so far as the 
argument was directed in this 
refusal to admit evidence on the side of 
- the plaintiff desision will be found on other 
grounds. 

3. The learned trial Jadge rightly 
refused to issue process for the production 
of the marginal notes on Exhibits 74 and 
75, and to allow secondary evidence as to 
their contents 

4. The learned trial Judge 
decided the question of limitation. 

5. The plaintiff is the nearest male 
agnate to the late Sir. Man Singh. Bat 
the point is immaterial. 

6. Sir Pratap Narain Singh was not the 
putrika putra of Sir Man Singh. 

7. The practice cf appointing a daughter's 
son to beara son toa Hindu is permitted by 
the Mitakshara and is enforceable. 

8. The evidence contained in the pre- 
vious - litigations concerning the Raj and 
in the admissions, statements, and conduct of 
Sir Pratap Narain Singh and his parents bas 
been correctly appreciated by the learned trial 
Judge, 

9. The evidence as to the statement of 
Narsingh Narain Singh before Mr. Harrington 
has now been admitted, 

10. Sir Pratap Narain Singh remained 
in the Bharadwaj gotra all his life. 

11. The terms of the Will of Sir Man 
Singh have been considered by the learned 
trial Judge. 5 

12. Tbe treatment of Pratap Narain 
Singh by Sir Man Singh does not establish 
that the former was a putrika-putru of the 
latter. 
` 13. The ground is irrelevant and was 
not pressed in argument. The property 
was acquired by Bakhtawar Singh who 
devised it to Man Singh. There was no 
joint acquisition. 

14. The learned trial Judge did not 
arrive at an incorrest decision on the 


Wo 


Dan tan 


rightly 


Court to 


inferences to be deduced from the use of 


the word “sister” in the plaint in ques- 
tion. 
15. The plea is immaterial.. The ques- 


tion hag been decided by me irrespestive 
of the evidence afforded by the defendants’ 
dosuments in question, 

16. The. explanation given by the appel- 
lant on this pointis false. 

17. The evidence as to the performance 
of the ceremony of putri-karan is false. The 
evidence taken as a whole does not establish 
that any such ceremony was performed. 

18. Das weight bas been attached to 
the couduct of members of Sir Man Singh’s 
family and other persons and.to their treat- 
ment of Sir Pratap Narain Singh. 

19. I have desided this point against the 
appellant. 

20. This plea is now immaterial, 
desision has proceeded on this point. 

21. The defendants are not estopped 
from pleading that Sir Pratap Narain 
Singh belonged to the Bharadwaj gotra. 

22. The evidence estiblishes that Maba- 
rani Jagdamba Devi was the legally 
married a@hl-z biadart wife of Sir Pratap 
Narain Singh. The point as to invalidity 
owing to the alleged impurity of Pratap 
Narain Singh atthe time of marriage was 
dropped in argument. 

23. The gotra of Sir Pratap Narain Singh 
has been desided by the learned trial Judge 
and by me. 

24. The appellant has not proved any 
act of unchastity on the part of Maharani 
Suraj Kumari or Maharani Jagdamba Devi. 
Exhibits 61 and 62 are not proved to have 
been written by Maharani Jagdamba Devi 
and dre on the faces of them forgeries, 

25. This plea was not argued. The 
evidence in question was admissible. 

26. Ram Harakh and Dr, Mohini Mohan 
Chatterji are unreliable witnesses, 

27, Itis not proved that the Will of the 
17th July 1891 was revoked, 

28. Tt is not proved that a Will was 
executed on the I4th July 1891. It is not 
proved that the execution of the Will of the 
17th July 1891 was obtained by undue 
inflaence, 

29. The adoption of Dokh Haran Nath 
Singh is valid in law. 

80. This plea was 
this Cour 


Ny 


abandoned before 
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3.. As it is not proved that Maharani 
Jagdamba Devi was unchaste, the plea is 
bad. ~ 

$2. It is not proved that Dukh Haran 
Nath Singh was purchased from Adika 
Nath. The pleais bad in any case. 

33. As neither Maharani Jagdamba Devi 
nor Dukh Haran Nath Singh were out of 
caste, the plea is bad, 

34, This plea hes been decided under 
grounds Nos 27 and 28. 4 

35.: I decide against the appellant on 
this point. $ 

36. The adoption of Dukh Haran Nath 
Singh was not caused by undue influence 
exercised on Maharani Jagdamba Devi. 


37. I decide against the appellant on 
this point. ` 
38 and 39. The points are immaterial 


on my finding that the appellant had no 
title to sue. í 

40. The statement in question is proved. 
My decision has not procseded on it, 

41. The general conclusions of the 
learned trial Judge as to the falsity of the 
evidence and the fabrication of documents 
are correct, 

42, This point was abandoned in argu- 
ment. 

43: The amount of sosts must be 
reduced by Rs, 3,800, thé amount awarded 
as Counsel’s fee to Maharani Saraj Kumari. 

I have discussed the pleas raised in 
grounds Nos, 3, 4, 6, €, 10, 11, 12, 14,16, 
17, 18, 19, 21, 22, 23, 24, 26, 27, 28, 
29, 31, 32, 33, 35, 36, 37, 38, 39, and 
43, at length in the body of my judgment. 

E would, therefore, dismiss this appeal 
and direct that the appellant pay his own 
costa of the appeal and those of the 
respondents. Í uphold the desision of the 
learned trial Judge on all points in issue, 
but direst that the order for costs be 
modified by reduction cf Rs. 3,000, the 
amount awarded as Counselľs fee to 
Maharani Suraj Kumari. 

Kangatya Liat, A. J. O,—The dispute in 
this case relates to what is known as the 
Ajodhia estate, belonging to the late 
Maharaja Sir Pratap Narain Singh. The 
estate was founded by Raja Bakhtawar 
Singh and was bequeathed by him to his 
nephew and adopted son’ Maharaja Man 
Singh. . Maharaja Man Singh was also 
given certain villages by the; British 


Government for services rendered by him 
during the Mutiny of 1857. In 1859 a 
sanad in the ordinary form was granted 
to him in respect of Mahdanuna, Bahrauli, 
Ahiar and Tulshipur properties, and later 
on a primogeniture’ sanad was granted to 
him in respect of the Bishambharpur 
property, now forming part of the Ajudhia 
estate. His name was entered at No, 
219 in List I, No. 54 in List IL and 
No. 36 in List V, appended to Act I of 
1869, Maharaja Man Singh died on the 
llth Ostober 1870, leaving a widow, 
Maharani Subhao Kuar, a deughter by a 
predeceased wife Musammat Brijraj Kuar, 
better known as Bachchi Sahiba, and a 
grandson by that daughter named Maha- 
raja Pratap Narain Singh altas Dadua 
Sahib. After the death of Maharaja Man 
Singh, Maharani Subhao Kuar nominated 
Triloki Nath, a nephew of the Maharaja, 
as his suecesscr to the estate after her 
death. Maharaja Pratap Narain Singh 
contested the right of Maharani Subhao 
Kuar and her nominee to succeed to the 
estate, on the ground that he was adopted 
by Maharaja Man Singh and was bronght 


up and treated in all respects as a son 
within the meaning of section 22, olanse 
4, of Aot I ‘of 1869. The plea as to 


adoption was subsequently given up, and 
he eventually succeedéd in establishing his 
title -to the estate under section 22, 
clause 4 of Act I of 169, and got a 
desree from the Privy Council on the 19th 
July 1877. 

Maharaja Sir Pratap Narain Singh 
died on the 9th November 1906 without issue, 
He left, according to the defendants, two 
widows Maharani Suraj Kumari, known as 
tha senior Maharani, and Maharani Jagdamba 
Devi, known as the junior Maharani. The 
marriage of the latter with the Maharaja 
is denied by the plaintiff. On the l17th 
July 1891 he had exeouted and registered 
a Will, by which he had disinherited the 
senior Maharani, giving her only a main- 
tenance allowance of Rs. 600 per mensem, 
and bequeathed a life-interest in his estate 
to the junior Maharani, giving her also 
a power to adopt a boy from his paternal 
or maternal family. The Will further 
provided that the boy, so adopted by her, 
was to be the, suesessor and absolute 
owner of the estate after her death, as 
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contemplated by olause 8 of section 22 
of Act I of 1869, On the 12th February 
1909 Raja Jagdambik ca Pratap Narain 
Singh was, it is stated, adopted by the 
junior Maharani. 

The plaintiff asserts that the Will of 
the 17th July 1891 was revoked by 
Maharaja Sir Pratap Narain Singh in his 
lifetime and that in consequence of that 
revocation and for other reasons the said 
adoption, if made, was invalid. He further 
asserts that both the senior and junior 
Maharanis forefeited any rights they had 
in the estate by unchastity, existing from 
the lifetime of the Maharaja, and that 
on his death the estate devolved, according 
to the family custom of primogeniture as 
also according to the sanad and law, on 
his father Lal Kashi Nath Singh, who 
represented the senior little among the 
agnates of Maharaja Man Singh. Lal Kashi 
Nath Singh died before the institution of 
the suit, leaving the plaintiff his sole 
heir. 
divert: the estate from the real or natural 
agnates of Maharaja Sir Pratap Narain 
Singh is that the Maharaja was the 
putrika-putra of Maharaja Man Singh and 
was brought up in all respects as his 
own son. 

The defendants denied the allegations 
of unchastity made in the plaint and the 
right of the plaictiff to claim the estate. 
They ocontroverted the suggestion that 
Maharaja Sir Pratap Narain Singh had 
revoked his Will of the 17th July 1891 
or that he was the putrika putra of Maha- 
raja Man Singh, and asserted that the 
junior Maharani was the lawfully married 
wife of Maharaja Sir Pratap Narain Singh 
and that the adoption made by her was 
in every respect valid in law. 

The learned Additional Judge found on 
almost every point against the plaintiff. 
Ho held that Maharaja Sir Pratap Narain 
Singh was not the putrika-putra of Maha- 
raja Man Singh, that the plaintiff had 
no right of suit, that thejunior Maharani 
was lawfully married to the Maharaja 
and that the Will execated-by the Maha- 
raja in her favour was never revoked. 
He repelled the various contentions urged 
against the validity of the adoption. 

The first question raised for considera- 
tion in this appeal is, whether Maharaja 


~~ 


The ground on which he seeks to- 


“she becomes their son; 


Sir Pratap Narain Singh was the putrika- 
putra of Maharaja Man Singh and if not, 
whether the plaintiff has otherwise any 
right to sue. According to the Hindu 
Law a son affiliated in the putrika-putra 
form is a valid substitute for a son. 
This may be done by the special appoint- 
ment of adaughter to be a son, as if she 
were a son, or by a spesial arrangement 
by the father of the girl with her pros- 
pective husband that the son who may 
be born of her shall be his son. Manu 
says (IX, 127) that he who has no son may 
make his daughter an appointed daughter by 


saying “the son born of her shall perform 
my funeral rites.” The son of an 
appointed daughter, according to, him 


(Manu, IX, 133), takes the whole estate 
of his ‘maternal grandfather, as if he 
were his son’s son, for “Yak waon. a. Sans 
son and the ‘son of an (appointed) 
daughter there is no difference either with 
respect to werldly matters or sacred duties; 
inasmuch as their father and mother (res- 
pestively) sprang from the body of the same 
(man).” Vashishtha says (XVII, 16, 17): “It 
is declared in the Veda, ‘A maiden who 
has no brothers comes back to the male 
ancestora (of her own family); returning, 
with reference to 
this the verse is, ‘I shall give thee a 
brotherless damsel decked with ornaments; 
the son whom she may bear shall be 
my son,’” Baudhayana (iI, 2, 3, 15) 
similarly says: “(The male child) born of 
a daughter after an agreement had been 
made isa putrika putra; otherwise he is a 
daughter’s son.” Gautama (XXVIII, 18) 
also declares: “A father who has no (male) 
issue may appoint his daughter, present- 
ing barnt offerings to fire and the lord 
of creatares, and addressing (the bride- 
groom): ‘For me be (thy male) offspring. ” 
He then proceeds to say (XXVIII, 19): 
“Some declare that a daughter becomes 
an appointed daughter solely by the 
intention (of the father).” Both Vrihas- 
pati (XXV, 38) and Vishnu (XV, 6) seem 
to consider that a daughter can be appoint- 
ed to bear a son to her father even 
otherwise than by an express deslara- 
tion. Yagnyavalkya (II, 128) declares the 
son of a putrika-putra (appointed daughter) 
to be equal to a son, and commenting on 
that test, the author of the Mitakshara 
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observes: “The son of an appointed daughter 


(putrika-putra) js equal to him; that 
is, equal to the legitimate son. The term 
signifies son of a daughter. Accordingly 


he is equal to the legitimate son; as des- 
sribed by Vasishtha; “This damsel, who 
has no brother, I will give unto thee, 
decked with ornaments; the son who may 
be born of. her shall be my son.’ Or that 
term may signify a daughter becoming by 
_ special appointment a son. Still she is 
only similar to a legitimate son; for she 
derives more from the mother than from 
the father, Accordingly she is mentioned 
by Vasishtha as a son, but as third in 
- rank; ‘The appointed daughter is consider- 
-ed to be the third description of sons.’ ’— 
(Mitakshara, Chapter I, section XI, Para, 
_ 8). Hemadri enlarges on the same subject, 
his views as summarized by Colebrooke 
being: “The putrika-putra is of four desorip- 
tions. The first is the daughter appointed 
to be a son. She is so by a stipulation 
to that effect. The next is herson, He 


. é 
obtains of course the name of son of an. 


appointed daughter,’ without any compact. 
This distinstion, however, ocaurs: he is 
not in place of a son, but in place of a 
son’s son, and is a daughter’s son. Aco- 
cordingly he is described. as a daughter's 
son in the text of Sankha and Likhita: 
‘An appointed daughter is like unto a 
son; as Prachetasa has declared: her off- 
spring is termed son of an appointed daughter: 
he offers funeral oblations to the 
maternal grandfathers and: to the paternal 
grandsires, There is no difference between 
a son’s son and a daughter’s son, in respect 
of benefits conferred?’ The third deseription 
of son of an appointed daughter is the child 
born of a daughter, who was given in 
marriage with an express stipulation in this 
form: ‘The child, who shall be born 
of her, shall be mine for the purpose of 
performing my obsequies.’ He sappertains 
to his maternal grandfather as an adopted 
son, The fourth is a child born of a 
daughter who was given in marriage witha 
stipulation in this form: ‘The child, who shall 
be born of her, shall perform the obsequies 
of both. He belongs, as a son, both to 
his’ natural grandfather and to his maternal 
grandfather. But, in the case where she 
was in thought selected for an appointed 
daughter, she is go without a compact, 


and merely by an act of. the mind.” (Ghose’s 
Hindu Law, Volume II, page 131.) “The 
appointment of a daughter,” observe West 
and Buhler, “appears to haye been conceived 
in two ways.’ According to the one, the 
appointed daughter herself took the placa 
of a son, and then her son naturally 
succeeded her by representation. She was 
given for inheritance the place of amale, ` 
a place as a sonrce of further succession, 
such as the Vyavahara Mayukha assigns 
her in the devolution of property not 
included. amongst the special varieties of 
Stridhana. According to the other conception 
she was merely the instrument by which 
an heir to her father could be produced 
in the person of her son,” (West and 
Bubler’s Hindu Law, 38rd Edition, Volume II, 
page 888.) ; 

It is not alleged or shown in this case 
that Musammat Brijraj Kuar was appointed 
to be ason, so that she might be treated 
as a son and her son treated as a son’s 
son within the meaning of the first two 
‘descriptions. What is asserted is, that there 
Was an express stipulation at the time 
of her marriage with Narsingh Narain 
Singh that a son born of her shall belong 
to her father, as if he were his own son. 
The evidence on this point consists of 
the statements of a few witnesses who 
profess to have been present at the time 
of the marriage of Musammat  Brijraj 
Kuar with Narsingh Narain Singh or at 
the time when the marriage was negotiated 
by Maharaja Man Singh with Narsingh 
Narain Singh and his father, The learned 
Additional Judge has disbelieved the evidence 
adduced on the point and has given 
satisfactory reasons for discrediting it, 
Genesh (P. W. No. 11), the first witness on 
this point, describes himself as 87 years 
old and asserts that he and his father 
were in the service of Maharaja Man 
Singb, who deputed his father and two 
others to search a good bridegroom for 
Musammat Brijraj Kuar who might be. 
willing to stay atthe house of the Maharaja 
after his marriage and to agree that the 
first son born of such marriage would be 
the son of the Maharaja, He goes on to 
say that his father and the other two 
persons brought Narsingh Narain Singh 
and bis father and the latter acce pted the 
terms of the Maharaja in his resence 
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According to his own statement he entered 
the service of Maharaja Man Singh at the 
age of 12 or 13 years after the death of 
his uncle Beni Singh, which occurred 60 
years ago. If that statement be accepted, 
his age at the time of the marriage of 
Musammat Brijraj Kuar which took place 
in 1851 could not be more than 7 or 8 
years, He asserts that Raja Bakhtawar 
Singh ‘was dead when the marriage of 
Musammat Brijraj Knar was settled, but 
he is contradicted on that point by Bandhan 
(P. W. No. 77), another ¿witness of the 
plaintiff. He was dismissed by the Court 
of Wards a month or two after the death 
of Maharaja Man Singh, and both from 
his position as. the Jamadar of the door- 
keepers and his age at the time of the 
marriage- of Musammat Brijraj Kuar, the 
story of his having been present at the time 
of the alleged conversation orof his having 
remembered it is extremely improbable. 
Bindeshari (P. W. No. 88) states that he 
was present at the time of the marriage of 
Musammat Brijraj Kuar and that Maharaja 
Man Singh had made an understanding 
with Narsingh Narain Singh and his father 
that the first born son of the lady would 
be the soñ of the Maharaja. He has made 
misstatements; however, about various son- 
temporary events. He says that the mother 
of Musimmat Brijraj Kuar was alive at 
the time of her marriage, though it isan 
admitted fast that she had died in 1844, 
He asserts that his unole, Rameshurdat, 
was the priest of Maharaja Man Sigh 
and hid offisiated atthe marriage, but he 
admits that Rameshurdat died 18 or 19 
years ago and was 30, 35 or 40 years old 
atthe time of his. death, showing thereby 
that he could not have been alive in 1851. 
It is admitted by the witness for the 
plaintiff that a daughter was born to 
Maharaja Man Singh in the very year in 
whioh Musammat Brijraj Kuar was married. 
His wife Maharani Subhao Kuar was then 
19 years old and the age of Maharaja Man Singh 


was 31 years. It is hardly likely that at that - 


age either Maharaja Man Singh or his 
wife could have so much despaired of 
having a male issue as to enter into a 
spesial arrangement with Narsingh Narain 
Singh and his father at the time of the 
marriage of Musammaét Brijraj Kuar to 
take her first born gon from them, The ex- 


‘this story. He is 


planation given by Bandhan, P. W. No.77, 
for that arrangement is that after the. 
death of the daughter born of Maharani 
Subhao Kuar, Maharaja Man Singh told 
his uncle Bakhtawar Singh that he had 
expected a son to continue his line but 
was disappointed. He asked him as to 
the course he should adopt, and it is 
suggested that Raja Bakhtawar Singh sent 
for the horoscope of Maharaja Man Singh 
and consulted several astrologers, wha 
declared that Maharaja Man Singh would 
have no son, that Maharaja Man Singh then 
asked his permission to celebrate the mar- 
riage of Musammat Brijraj Kuar and to 
take the son born of her as hia son and 
that Roja Bakhtawar Singh consented -te- 
the arrangement. Bandhan is the only 
witness who has been produced to support 
a professional beggar, 
addisted to ginja and bhang and other 
intoxicating drag, and his statement is not 
entitled to any weight. 

Brij Lal (P. W. No. 95) has come for- 
ward to state that he was present ab the 
marriage of Musamaat Brijraj Kaur, and 
that at the time of panigrahan or the gift 
of the daughter the sankalp was made in the 
putrika-putra form. He, however, admits 
that he was not at the place where the 
marriage ceremony was celebrated, and 
that the bedi or the sacred fire, before 
which Hindu marriages are consecrated, 
was inside the parda, while he was outside 
it. {lis statement that he was 32 or 33 
years old when the marriage took place 
is contradicted by his subsequent assertion 


‘that he was 20 or 25-years old at the 


time of the marriage of Dadua Saheb, 
which took place in 1868. The manner in 
which he came forward to give evidence 
is also significant, for he states that about 
a month prior to his giving evidence, the 
plaintiff had met him and told him he 
should come when he was called, though 
he profeases to have had no conversation with 
the plaintiff as to what he knew. 

Mahipat Singh (P. W. No. 98) similarly 
states that he was present at the time of 
the- marriage of Musammat Brijraj Kuar and 
that he learnt from the priests officiating 
at the sereminy that Maharaja Man Singh 
had made a sankalp at the time of tha 
marriage that the son born of her would 
be his'son and would come into his got 
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One of the three priests, from whom he 
heard, is stated to have died, but it does 
not appear whether the other two are 
dead or alive. There was no occasion for 
the priests to have given the above informa- 
tion to Mahipat Singh who was then 8 
sepoy in the service of Maharaja Mant 
Singh, aged 18 years. He mentions a conversa- 
< tion between Lachhman Pandit and Bhawani 
Singh, but Lashhman Pandit is not desorib- 
ed by Brij Lal (P. W. No. 95) as one of 
the -priests who officiated at the marriage of 
Musammat Brijraj Kuar. 

The other evidence adduced in the case 
consists of the statements, said to have 
been made to the witnesses either by Maharaja 
or by their 
relations, who are described as dead. The 
learned Additional Judge has discussed 
their evidence in detail and without repeat- 
ing what he has, said, it might safely be 
asserted that much of it is concocted and such 
of it as relates to the statements alleged to 
have been made by persons deceased is not 
entitled to any weight. 

On behalf of the plaintiff reliance is 
next placed on the plaint in the previous 
suit (Exhibit 1) filed by Maharaja Sir 
Pratap Narain Singh, in which Musammat 
Brijraj Kuar, acting as the guardian of 
the Maharaja, had’ described herself as the 
sister of the Maharaja instead of his’mother. 
In the instructions given by Narsingh 
Narain Singh to Mr. Harrington, the officer 
in charge of the Court of Wards (Exhihit 
19), it was Imentioned by the former that 
Maharaja Sir Pratap Narain Singh was the 
putrtka-putra of Maharaja Man Singh, but 
that statement was made after a contest 
had arisen in regard to the estate of 
Maharaja Man Singh and, even if admitted 
in evidence, is not entitled to any greater 
weight than as a statement of an interested 
party. The statement made by Maharaja 
Sir Pratap Narain Singh in one of the 
previous suits on the bth January 1881 


(Exhibit 34) is open to a similar objection. ` 


In that statement he asserted that he 
belonged to the Girg gotra at the time of his 
marriage and that he was married as the 
son of Maharaja Man Singh, but he admitted 
that he was not in a position to know 
whether he was his adopted son or only 
his daughter’s son. In the first suit brought 
on the 21st November 1872, the estate 


was claimed by Maharaja Sir Pratap Narain 
Singh against Maharani Subhao Kuar and 
her nominee, Triloki Nath Singh, who 
were in possession. In the second sait 
which was filed on the 3rd June 1879, the 
estate was claimed by Triloki Nath Singh 
under the Will of Maharaja Man Singh 
and wasanominee of his widow. In the 
third suit which was filed on the 15th August 
1882 a similar title was set up. The estate 
has thus been under litigation since 1872, 
and any statements made during tke pendensy 
of those suits -or in gonnection with them 
or by way of a preparation for launching 
them cannot, therefore, be considered to be of 
any value. `~ 

-It is next contended on behalf of the 
plaintiff that even if there was no evidence. 
to provea marriage in the putrika-putra 
form, a presumption should be made in favour 
of such a marriage from the conduct of 
Maharaja Man Singh and that of Maharaja 
Sir Pratap Narain Singh and the treatment 
meted out by the former to the. latter. 
There is a considerable amount of evidence 
showing that Musammaé Brijraj Kuar and 
Maharaja Sir Pratap Narain Singh lived 
with Maharaja Man Singh, that Maharaja 
Sir Pratap Narain Singh was born in his 
house and was brought up by him from 
his infancy and that the ceremony of 
investing him with the sacred cord and 
bis marriage were performed by Maharaja 
Man Singh, as if he had been his own 
son. There is also considerable evidence 
to show that Maharaja Sir Paratap Narain 
Singh treated himself as belonging to the 
Girg gotra, that is, to the gotra of Maharaja 
Man Singh, that he worshipped the family 
gods of the .Maharaja and observed mourn- 
ing and impurity on the occasion of the 
death of the Maharaja’s paternal kinsmen 
and acted and behaved throughout as if be 
was the son of Maharaja Man Singh. 
Maharaja Man Singh in turn treated him 
as such and got clause 4 inserted in section 
22 of Act I of 1879 when it was on the 
legislative anvil, giving to the son of a 
daughter “treated in all respects as a son” 
a statutory position much higher than that 
of an ordinary son of a daughter, 

In Maharajah Pertab Narain Singh v. 
Maharanee Subhao Kooer (1) their Lordships 
of the Privy Council said: “So matters 
stood when the Maharaja, as one of the 
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leading members of the British Indian As- 
_ sociation of Talukdars, went down to Calcutta 
in order to take part in the discussions and 
negotiations which resulted in the passing ‘of 
Aot I of 1869. This must have been in the latter 
half of 1865. Imtiaz Ali, the Vakil concerned 
in the drafting and preparation of this Act on 
the part. of the Talukdars, has sworn that 
clause 4 of the 22nd section originated with 
the Maharaja; that it was opposed by some of 
the Talukdars, but finally appoved of by the 
Selest Committee of the Governor-General’s 
Legislative Council onthe Bill, and passed 
into law. He also ‘says that he was told 
by the Maharaja that his objest in pressing 
-this clause was to provide for the Dadwa 
Sahib.”. They then went on torefer to the 
contradictory evidence adduced on the point 
on behalf of the other defendants and observ- 
ed: “The scale, however, is conclusively 
turned in favour of the testimony of Imtiaz 
Ali on this point by the evidence of Mr. 
-Carnegy. Mr. Carnegy, whatever may be 
the effest of his evidence upon the questions 
of revocation, which will. be hereafter son- 


_ sidered, cannot, their Lordships think, be 


- 


disbelieved as to the fact that a conversa- 
tion did take place between him and the 
Maharaja in January 1870, and that in the 
course of that conversation the Maharaja did 
make a statement to the effeat that he had 
had aclause inserted in Act I of 1869 to 
suit the identical dase of the Dadwa. That 
statement is very material, inasmuch -as it 
shows that the Maharaja sonsidered that he 
had treated his grandson in all respects as 
ason. The Deputy Commissioner (Mr. King), 
speaking “possibly in some mdasure from 
personal knowledge, says: —It is not saying 
too much, the Court balievas, to say that 
if the plaintiff had not existed, the clause 
as it stands would-never have been enasted.’ 
Their Lordships, weighing the evidence in 
the cause, and proceeding on that along, 
would come to the same gonolusion, It 
appears, then, to their Lordships that, how- 
ever uncertain it may be when the notion 
of making the Dadwa Sahib his successor 
was first conceived, or when that notion 
first became a fixed intention, it is established 
that the Maharaja had that intention as 
early as the date of- the Dadwa Sahib’s 
marriage; that, with that intention, he con- 
tinnally treated his grandson in fast as 
the son of the house would be treated, and 


4 


notas a mere grandson by a daughter; and 
that; in order to effectuate his antention 
by’ operation of law, rather than by Will, 
he caused the clause ix question to be insert- 
ed in the Statute.” 

` The question then arises whether from the 
state of his mind, as indicated by his con. 
duct, and the subsequent treatment, accord- 
ed by him, an inference can be drawn that 
he intended that the son of Musammat 
Brijraj Kuar was to be his putrika putra 


“in oase no male issue was to be born to kim 


by his wedded wife. There are indications, 
afforded by the Vedas, that in the earliest 
times a putrika-putra was constituted by 
the daughter being merely accorded the 
position of asonin the family, for a “bro- 
therless female” was described as coming 
back toher father’s family (Ghose’s Hindu 
Law, 8rd Edition, Volume I, pages 105 and 
107). Mann says: “Through that son whom (a 
daughter), either not appointed or appointed, 
may bear to (a husband) of equal (caste), his 
maternal grandfather (has) a son’s son; he 
shdll present the funeral cake and take 
the estate.’ (Sacred Books of the Hast, 
Volume 25, page 354.) Gautama similarly 
says: “Some declare that (a daughter becomes} 
an appointed daughter solely by the inten- 
tion\(of the fathér).” (Ibid., Volume II, page 
301.) So also Vishnu: “A damsel who 
has no brother is also (in every case con- 
sidered) an appointed daughter, though 
she has not been given away according to 
the rule of an appointed daughter.” (Ibid,, 
Volume VII, page 62.) Other writers, 
however, took up a more stringent position 
as tothe method in which a puétrika putra 
was to be constituted. Vrihaspati gives cur- 
rency to both the views prevalent in his 
time and says: “Gautama has declared that 
a daughter is appointed after performing a 
gacrificeto Agni and Prajapati,others have said 
that she isan appointed daughter (puérika) 
who was merely supposed to be one by a man 
having no male issue.” (Ibid. Volume 
XXXIII, page 376). The author of the Vira- 
mitrodaya observes: “Phat a son bora ,of a 
daughter who is given in marriage without 
such express declaration may be the putrika- 
putra is determined in the following passage 
of the Mitakshara in the book of Schara:—- 
The epithet ‘having brother’ has been used 
to prevent the apprehension of the bride s 
appointment; by this it appears that a daugh- 
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ter may be appointed, though not declared 
to be so.” (Sarkar’s Viramitrodaya, page 
103.) A mental deslartion has thus been 
accepted by many writers as ono of tho 
recognised methods of appointing a daughter 
and of constituting her son a putrika putra. 
The ease with which a son conld be obtained 
by adoption has bad the effect in course of 
time of rendering affiliation in the form of 
putrika-pufra more or less uncommon, but 
it has by no means become obsolete, for the 
Mitakshara gives the pufrika-putra the 
second or predominant position after the 
legitimate son and treats him in every 
respect as his substitute. In fact the 
institution of an illatom son-in-law in vogue 
in Malabar [Kumaran v. Narayanan (5)] or 
khanadamad recognised in the Punjab are 
but relics of the same [Roy’s Customary 
Law, page 508, and Fateh Ali v. Muhammad 
Hayat (18)], and effect cannot legitimately 
be refused to an affiliation in the puirtka-putra 
form, if it is made. (Ghose’s Hindu Law, 
Volume I, 3rd Edition, page 738; Sastri’s 
Hindu Law, 4th Edition, page 129; 
Sarvadhikari’s Hindu Law, page 252, and 
Sarkar’s Law of Adoption, 2nd Edition, 
pages 132 and 166 A). How fer a mental 
declaration, not published or made known 
to others and not asscompanied by conduct 
of an unequivocal charaster, can be enforced 
against the hosband of the daughter after 
her marriage may well be doubted; but in 
the case of Maharaja Sir Pratap Narain 
Singh, no such difficulty arises, because 
after the death of Maharaja Man’ Singh, 
his father practically set up a claim on 
the strength of an affiliation in some such 
form, In any event, the insertion at the 
instance of Maharaja Man Singh of a 
clause in section 22 of Act I of 1869 to 
give statutory recognition to an affiliation 
by treatment is not without its signifi- 
cance, 

Whatever the actual position of Maharaja 
Sir Pratap Narain Singh may have been 
under the Hind: Law, the statutory .recogni- 
tion extended by section 22, clause 4, of 
Act Iof 1€69 placed him in any case, for 
purposes of succession to Maharaja Man 
“Singh and for constituting a stock of 
descent to his line, in the position of a son 
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next only toa legitimate son. As the son 
of a daughter, his position bnt for clause 
4 of section 22 would have been relegated 
to clause 11 of that section; and it would 
hardly be consistent to accede to him the 


` position of a son inferior only to a legitimate 


son for the purpose of obtaining succes- 
sion and to assign to him the position 
of the son cf a daughter for the pur- 
poge of giving succession to the line 
in which he was affiliated. If the object of 
tha affiliation was to bring him into the 
stock for the purpose of succession, as if 
he were “in every respect” a gon, that 
object would be defeated by assigning to 
him the position of ason of a daughter within 
the meaning of clause 11 of section 22 
and thus diverting the succession from 
the affiliator’s line. The son of a daughter 
treated by a Talukdar or grantee or his heir 
or legatee in all respects as his own son is 
desoribed in clause 5 of section 22 as the 
“son” of such Talukdar, and not as his 
daughter’ a son; and if he is to be regarded as 
a “son” of the Talukdar, the diversion of the 
succession on his death, if he died without 
issue, from the paternal line of saeh 
Talnkdar to the paternal line of the natural 
father of such son sould hardly have been 
intended. He cannot be treated as a son 
for the purpose of clauses 4 and 5 of sestion 
22 and the son ofa daughter for the purpose 
of clause 11. The succession to such a son 
in the absence of“ any lineal descendant 
should, therefore, go to the line of the 
person who affiliated him and treated him 
in all respects as a gon, ‘and not to his 
natural line. Sneha son is a creature of 
the Statute, and the position whish.the . 
Statate assigns to him will regulate the. 

succession after him. The plaintiff repre- 
sents the senior branch of the family, to 
which Maharaja Man Singh belonged, and 
as such he would be entitled to succeed 
to the estate left by Maharaji Sir Pratap 
Narain- Singh, if the latter be supposed to 
have died intestate.’ 

. The Will executed by Maharaja Sir P:a- 
tap Nariin singh and the adoption made 
by his junior widow in pursuance of the 
Will are, however, insuperable obstasles in 
the plaintiff's way. The Will was executed 
on the 17th July 1£91 and registered on 
the 20th July 1891. The plaintiff does not 
any longer dispute the genuineness of that 
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Will, He asserts tbat it was obtained by 
the junior Maharani by means of undue 
influence and that it was subsequently. 
revoked by the Maharaja himself. The 
story of undue influence, said to have been 
exerted by the junior Maharani, is not 
borne out by avy reliable evidence. The 
suggestion is that on hearing that the 
Mahurxja intended to execute a Will by 
which the Maharanis were to get a fixed 
maintenanze allowance, the junior Maharani 
stopped taking food until a Will was exe- 
ented. by the Maharaja conformable to her 
wishes. Hakimuddin (P. W. No. 6) states 
that he was in the service of the Maha- 
raja from 1879 to 1885 or 1886, that 
thereafter he did other odd works for the 
Maharaja at different times at Barabanki, 
Ajudhia and Gonda, that in July 1891 the 
Maharaja got him to write out a Will ror 
him and signed it, ind that on the next 
dey he fonnd the Maharaja uneasy and 
learnt from -him thatthe junior Maharani 
had given up food and drink since the 
preceding night, saying that she would 
not live and give up her life, if he did 
not leave the estate to ber. Hakimnddin 
then goes on to say that the Maharaja 
asked him and two other gentlemen stated 
to he dead and decided in consultation with 
them to execute another Will to pnt an end 
to the unpleasantness. The Maharaja had 
previously executed a Will on the 8th 
August 18/7 (Exhibit 19), whioh was duly 
registered, and it is unlikely that he would 
have executed another Will in revocation of 
the same withont getting it registered. 
Hakimuddin admits that he was heavily 
indebted to the Maharaja, a decree for 
arrears of rent having been obtained against 
him towards the end of 1684, which was 
several times executed, and in satisfaction 
thereof his property had been sold by auc- 
tion. He-was declared an insolvent in 1296 
or 1897, The junior Maharani had also 
obtained a deoree for arrears of rent against 
him since the death of the Maharaja. A 
notice of ejectment was issued against him 
in the year 1819 Fasli. He has about 302 
~bighas of lard in his cultivation. He was 
not a likely person whose services could 
have been requisitioned by the Maharaja to 
have a Will faired ont by him or whom he 
would have consulted as to the measures 
to be adopted to appease the wrath of the 
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junior Maharani. The Will of the 17th July 
1891 makes no reference to any svch prior 
Will, and the story of an uoregistered Will 
having been executed on the 14th July 1891 
appears to be anentire myth. Suraj Bakhsh 
(P. W. No. 17) supports Hakimuddin as toa 
Will having been read out by the latter to the 
Maharaje, who signed it; but he is a man 
who has been out of employ for some time, 
having been indebted to the extent of about 
Rs. 3,000 from 14 or 15 years and ad- 
jadicated insolvent in consequence, He 
professes that he was in the private service 
of the Mataraja in 1889, but he admits that 
his pay will not be found entered in the 
estate accounts. - 

There is, moreover, evidence to show that 
the Maharaja got a Will drafted in con- 
sultation with the late Mr. Conlan, Barrister» 
at-Law of Allahabad, and sent a copy of 
that draft to-the Local Government either 
for information or for approval. On the 
2nd Ostober 1890 Sir John Woodburn, the 
then Chief Secretary to the Local Govern- 
ment, returned ‘the draft, saying that the 
Lieutenant. Governor had read it and that 
the Maharaja bad done well to take the 
advice of a practised lawyer like Mr, 
Conlan (Exhibit A-20). The draft which 
accompanied that Will has also been pro- 
duced and, except in regard to disiaheri- 
sion of the senior Maharani and the selection 
of a boy for adoption either from the paternal” 
or maternal -family, is very much similar 
to the Will exeauted by the Maharaja on the 
17th July 1891 to which reference has 
already been made (Exhibit A 318), Is it likely 
that having consulted Mr. Conlan and having 
obtained the ‘approval of the Local Govern- 
ment to the draft prepared by him, the 
Maharaja would seek the counsel or assist- 
ance of a_ person of the character and 
position of Hakimnddin and get a Will 
executed only to be revoked by a Will execut- 
ed and registered more or less in go- 
cordance with the draft, which had been sent 
to the Local Government several months 
earlier? 

In the declaration of trust execut- 
ed by the Maharaja on the 23rd December 
1895 (Exhibit 2) and another exeonted 
by him on the 12th July 1898 (Hxhibit 
3) a reference is made to a Will of the 
14th July 1891. An improper advantage 
has evidently been taken of the mistaken 
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date there referred to,to bolster up’a Will 
of that date. Inthe declarations of trust 
aforesaid, the Maharaja stated that he had 
previously expressed a desire by a Will for the 
dedication of some property to religious pur- 
~ poses but the alleged Will of the 14th July 
1891, a summary of which has been given 
by Hakimnddin (P. W. No. 6), contained, 
so far as the version of Hakimuddin went, 
no reference to any such declaration of in- 
tention; whereas the Will of the 17th July 
1691, which had been faired ont a day 
earlier and bore the 16th July 1891 asthe 
date of its execution, and the draft sent 
to the Local Government prior to the 2nd 
October 1890, contain paragraphs, bearing 
out such an intention, and expressing a 
desire to carry if out thereafter. The re- 
ference to the Will of the 14th July 1891 
in the place of that of the 17th July 1891 
in the declarations of trust aforasaid was 
obviously due to some olerical mistake or 
‘to a mistake of memory, and it does not in 
any way support the theory which the plaint- 
iff has set up. 

The alleged revocation of the’ Will of the 
17th July 1891 bya letter, said to have 
been written to the Commissioner of the 
Fyzabad Division on the 26th Ostober 1906, 
is also not borne ont by any reliable evi- 
dence, The first witness adduced on the 
point is Hakim Ismail Khan (P. W. No. 
136), who claims to have been in the service 
of the Maharaja up to four or five years prior 
to his death. He asserts that about two 
months and a half or three months prior 
to the death of the Maharaja, he happen. 
ed to visit him and founda paper lying 
neatly written, which he guessed might be 
his Will. He had, according to his own 
statement, the imprndence“to start reading 
it attentively, and on the Maharaja en- 
quiring what he was- reading and finding 
that it was his Will, he was asked by the 
Maharaja to read it first himself and then 
to read it out to him. He goes on to’ say 
that he read it ont to him and asked him 
what sort of a Will it was, as be had pre- 
viously made one before. The Maharaja is 
said to have replied that he wrote it in 
cancellation of the previous Will and ex 
plained that the acts, for which he de. 
prived the senior Maharani of the succession 
to his estate, had been committed by the 
junior Maharani also. Itis said that the 


Maharaja then signed that paper himself 
and requested him and his Ayurvedic 
physician, Dwarka Nath Sen, to attest it 
as witnesses. No such Will has, however, 
been produced. It is not suggested that 
it was registered. Kaviraj Dwarka Nath 
Sen, before whom the said Will is stated to 
have been executed, is dead, and the falsity 
of this witness is apparent from the fact 
that he states that Dwarka Nath Sen was 
present when the alleged Will was executed 
23 or 3 months before the death of the 
Maharaja, whereas from the letter of the 
Kaviraj to the Deputy Commissioner of 
Fyzabad dated the 13th January 1907 
(Exhibit A-359) and another to the Special 
Manager of the Ajudhia Estate dated the 
29th June 1807 (Exhibit A-360) demanding 
payment of the bill for his attendance on 
the Maharaja, it is apparent that he did 
not visit Ajudhia and start his medical 
treatment till the 16th October 1906, that 
is, till long after the’ date of the alleged 
revocation, It is unlikely that the Maha- 
raja would have taken into confidence a 
person of the position of Hakim Ismail Khan 
by talking to him about the misconduct 
of either his senior or junior Maharani, 
‘and ib is still less likely that had he in- 
tended to revoke his previous Will, he 
would have done so except ky :means ofa 
registered instrument. The witness appears 
to have been approached by the plaintiff 
about 5 or 6 days ‘before he gave his evi- 
dence. He pays no income-tax and is a man 
of no position, and his evidence is not en. 
titled to any weight, 

Dr. Mohini Mohan Chatterji, another 
witness of the plaintiff (P. W. No. 159), 
says that in the course of a conversation 
with the Maharaja, the latter told him that 
he had an important business to` finish in 
connection with the Will whioh he had pre- 
viously executed in favour of the junior 
Maharani, inasmuch as he said “she is not 
worthy of it or does not deserve it:” but apart 
from the improbability of the Maharaja mak- 
ing such statement to him, his evidence is too 
vague to be entitled to any weight, According 
to him, the Maharaja said so to him 
when he went to see him otherwise than 
for his treatment between the 20th and 
27th October 1906, but Hakim Ismail, 
Khan suggests that a Will, revoking the 
previous one, had already been executed 
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by the Maharaja about 23 months or 3~death of the Maharaja (Bx! 


months before his death. 

The next witness on the point is Nirodh 
Chandra Ghoshal (P. W. No; 56), who was 
in the service of the Maharaja and, after 
his death, of the Court of Wards till his 
resignation in 1913. He olairs to have 
been doing the ‘sonfidential work of the 


Maharaja and has produced from his custody’ 


the draft of-a letter {Exhibit 76), which 
the Maharaja is alleged to have sent to 
the Commissioner of the Fyzabad Division 
on the 26th Ostoker 1906. The draft 
purporis to inform Mr. Hamblin, the Com- 
~miasioner, that the Maharaja had cancelled 
all his previous Wills, that the last Will 
‘about which he had spoken to him was 
not executed and that he hoped to be able 
to meet him shortly in connection therewith. 
Tt also contained a request that in case 
The was unable to-stir abcut, Mr. Hamblin 
might take the trouble to come over. It 
is impossible, however, that any such letter 
could have been written by the Maharaja 
or sert to Mr. Hamblin, fer on the &th 
Novèmber 1£06, a day before the death of- 
the Maharaja, Mr. Hamblin wrote to Mr, 
Hailey, the Secretary to the Board of 
Revenue (Exhibit A-390), that the 
Maharaja was reported to be seriously ill 
‘and that at that moment he was far from 
well, that as faras he knew the Maharaja 
bad made a Willin favour of his junior 
Maharani and that in the event of his 
illness terminating fatally, instructions 
might be issued as to what steps, ifany, 
he should take. In that letter, he stated 
that be had seen the Maharaja in son- 
nection with the loan of 60 lakhs, “which 
he asked for from the Government, and 
the sonditiins he wanted to make before 
he accepted the management of his estate 
by the Court of Wards; and it is unlikely 
that had he received any letter from the 
Maharaja of the kind suggested, he would 
not have referred to it and contented 
himself with saying that as far as he 
knew the Maharaja had made a Will in 
favour of his junior Maharani. On” the 
4th November 1906 Mr. Hamblin had 
written a letter to the Maharaja himself in 
reply to one of his, which contained no 
reference to any such revocation (Exhibit 
79). In another letter -sent by Mr. 
Hamblin to Mr, Hailey, a day after the 


hibit A-391), 
Mr. Hamblin reiterated: “lt will be 
ascertained as soon as possible who is the 
heir under the Will; it is at present 
believed the junior Maharani will succeed 
‘nd that she has been given power to 
adopt.” A Will of such a character would 
be entirely inconsistent with what Hakim 
Ismail Khan and Dr, Mohini Mohan 
Chatterji wonld ask us to believe. Nirddh 
Chandra Ghoshal states that Mr. Hamblin 
called on the Maharaja on the 6thor 7th 
November 1406, after a letter correspond- 
ing to the draft (Exhibit 76) was sent, 
but the Maharaja was too ill to meet Mi, 
Hamblin. The draft does not bear the 
signature of the Maharaja, and from the 
evidence of Nirodh Chandra Ghostal, it 
would seem that the execution of the alleged 
last Will had not been completed, for the 
Maharaja had told him that he would 
have to sign the Will and that he could see it 
then. 

The manner in which the draft was 
produced and the stage at which it was 
tendered also render its genuineness as a 
draft, dictated by the Maharaja, open to 
serious suspicion. On the 10th November 
1906, Babu Balakram handed over the 
original Will of the Maharaja dated the 
17th July 1891 on behalf ot the junior 
Maharani to Mr. Pert, the Depnty Com- 
missioner of Fyzabad (vide the evidence 
of Mr, Pert, D. W. No. 60, and Exhibit 
A-361). Nirodh ‘Chandra Ghdshal continu. 
ed in the service of the Court of Wards 
till 1913. A dispute arose on the death 
of the Maharaja in the mutation proceeding 
in consequence of an objection filed by the 
senior. Maharani. ‘the junior Maharani 
wrote to Rai Sri Ram Bahadur, the legal 
adviser and friend of the late Maharaja, 
in connection therewith. Rai Sri Ram 
Bahadur wrote in reply (Exhibit 81) that 
he was much grieved to hear that the 
sonior Maharani bad failed to respect the 
wishes of the late Maharaja and filed an 
objection in the mutation proceed- 
ing against the entry of the name of the 
junior Maharani in the revenue register. 
On the back of that letter was endorsed 
a draft in pencil of thé reply sent by 
the junior Maharani to Hai Sri Ram 
Bahadur, thanking him for his letter and 
for the assurance of help and sympathy 
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. conveyed to her in her affliction. If the 
Mahasaja had revoked his Will of the }7th 
July 1891 in favour of the junior 
Maharani within the knowledge of Nirodh 
Chandra Ghoshal, as is now suggested, is 
it likely that Nirodh Chandra Ghoshal 
would have remained silent and mentioned 
to no one that the Maharaja had revoked 


his Will and sent a letter to the Com- 


missioner to that effect ? 

Nirodh Chandra Ghoshal admits that he 

had an interview with the plaintiff iu 
September or Ostober 1914, before be had 
given evidence, and that he did not tell 
him at the time that the Maharaja had 
sent such a letter to the’ Commissioner. 
He pretends that he did not then’ re- 
member it and discovered the draft among 
his papers at Allahabad in October 1915, 
when the plaintiff asked him again to 
look for it, He is not a man holding 
“any property, and, according to his own 
admission, has been sonnested with a 
speculative claim to another estate in 
which his brother was financing the 
slaimant to the extent of a 5 -annag 
share on their joint behalf. His brother 
had financed another litigation before, and 
from the past conduct of the witness in 
not having made any mention of the 
revocation before and his character -as a 
person interested in speculation, the 
authenticity of the alleged drafts seems 
to be open to serious doubt. 

There is, on the other ‘hand, a consider- 
able amount of independent evidence to 
establish that the Maharaja was passion- 
ately attached to his junior Maharani 
and hed earnestly entreated all his friends 
in position or authority to help her in 
the event of his death. Sir 
Batler visited the Maharaja on the 14th 
Ostober 1906, and from his evidence and 
the note of his interview which he made 
at the time (Exhibit A) it is clear that 
the Willin favour of the junior Maharani 
dated the 17th July 1291 was the last 
Will which the Maharaja had executed up 
to tbat, date. Sir Harcourt Butler states 
that at the end of the interview the 
Maharaja informed him that he had made 
a Will in favour of the second Maharani 
which, as he said, was “registered with 
Colonel Currie,” or more acsurately speak- 


ing, attested by him, and, laying the- 


Harcourt: 


hand of the Maharani who was inside the 
parda in his, he committed her to his 
care. The Raja of Mahmudabad similarly 
visited the Maharaja about 15 or 20 days 
before his death and had conversed with - 
him in private. The Maharaja told him 
that he did not hope to survive tha dis- 
ease from whick he was suffering, and 
his death-bed request to him was that 
he should help the junior Maharani, 
in whose favour he had already executed 
a Will according to the draft, which he 
had shown him at Lucknow, and that 
the Raja should try that his estate should 
not be put under the management of the 
Court of Wards in a regular way but 
might be put under the management of 
a Baropean manager under the supervision 
of the Local Government in the event of 
his death, that he should not let the 
Maharani adopt a boy from the family of 
Lal Triloki Nath Singh and further that 
he should try as far as possible to save 
the estate from being sold in lieu of his 
debt, Tha Raja says that the draft of 
that Will had ‘been shown to him at 
Lucknow about a year or a year and a. 
half before the death of the Maharaja 
and that the Maharais had shown him 


‘several drafts “probably after 1895”, all 


of which were in favour of the janior 
Maharani. It is possible that the Raja 
may have had a very hazy idea of the 
date or period, or that what the Raja 
describes as a draft was really a copy of 
the Will, which the Maharaja had execut- 
ed oc the 1%th July 189!. It is also 
possible that the Maharaja may have 
prepared drafts after 1895 with the ob- 
ject of altering that Will in certain par- 
ticulars; but it is extremely unlikely that 
the Maharaja had executed a Will, such 
as Hakim Ismail Khai suggests, revoking 
that of the 17th July 1891 and diverting 
the bequest from the junior Maharani 
for the Raja deposes that all the drafts 
which were shown to him were in favour 
of the junior Maharani and the last 
conversation, which the Raja had with the 
Maharani about 15 or 20 days before the 
death of the latter tended in the same 
direstion. It is not improbable at any rute 
that the drafts to which the Raja refers may 
have been shown to him before 1891, for 
the Raj. has no positiye recollestion 
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of the exact time whenhe saw them. 

Thakur Haribar Bakhsh Singh (D. W. No. 
54), a respectable Talukdar, holding estates 
in the Sitapur and Bara Banki districts 
and : paying a revenue of Rs, 54,000 a 
year, also bears testimony to having 
seen the Maharaja for the last time 8 or 
10 days before the death of the latter, while 
he was under the treatment of Kaviraj 
Dwarka Nath Sen. The Maharaja then 
told him that in case he died, the 
witness should respect the junior Maharani 
as much as he respected him“ and that 
be should help ber because, he anid, he 
had executed and registered a Will in 
her favour in whioh he had given her 
full powers after him. 

Bagar Husain (D. W. No. 9), who was one 
of the attesting. witnesses to the Will of 
the 17th July 189], states that he had 
visited the Maharaja several times during 
his illness and that the Maharaja had told 
him that he had a mind to adopt a boy 
-of the family and then to lead the life 
of a sanyast and that, when reminded of 
the Will, he said that his Will was the 
same. ' 

Mabaraja Prodyot Kumar Tagore (D. W. 
No. 78) also states that on the occasion of a 
visit of the Maharaja to Calontta the latter 
told his father, Maharaja Sir Jotindro 
Mohan Tagore, with whom he was staying, 
that it was not possible for his junior 
Maharani to visit Calcutta on account of 
her ill-health and that she was a very 
devoted wife and used to look after him 
and nurse him very much in spite of ber 
bad health. He further told him that 
he had made~a Will in which he had given 
the Maharani the power to adopt and also 
made provision for the fature manage- 
ment of his estate. The evidence of these 
witnesses has not been controverted and 
leaves hardly any room for doubt that the 
Will of the 17th July 1891 is the last 
and subsisting Will of Maharaja and that 
the Maharaja intended that the junior 
Maharani should suoceed him after his 
death, 

In any evant no Will revoking that of 
the L7th July 1891 is ‘forthcoming and 
in its absence the Will of the 17th July 
1891 must have -legal effect. Sestion 57 
of the Indian Sucssssion Act (X of 1865), 
which has been extended by section 19 of 


.that the form 


Act I of 1869 to the Wills of talukdars, 
lays down that no unprivileged Will shall 
be revoked otherwise than by another 
Will or codicil, or by some writing dec- 
laring an intention to revoke the same and 
executed in the manner in which an un- 
privileged Willis required. to be exeouted 
or by the burning, tearing or otherwise 
destroying the same by the testator or 
by some person in his presence and by his 
direction with the intention of revoking the 
same. The original Will of the 17th July 
1891 was in this case not destroyed and 
its revocation has not been proved in the 
manner required by law. In Lachman Singh 
v.- Umrao Singh (19), where a Will made 
by a testator was said to have been re- 
voked in a written statement and a plaint 
filed by him in other cases, it was held 
that - such a revocation could not take 
effect under section 57 of the Indian Sus- 
cession Act. in Haidar Ali v. Tasadduk 
Rasul Khan (20), whera a Will made by 
a talukdar was stated to have been reynk- 
-ed by another Will executed after Act 
I of 1869 came into force but not registered 
in accordance with section 20 of that 
Act, it was held by their Lordships of the 
Privy Council that the latter, being inopera. 
tive as to the talukdart estate, could not 
revoke the previous Will, which was not 
rendered inoperative by any of its provisions. 
In Sahib Mirza v. Umda Khanam (12), Lord 
Macnaghten pointed out thata Will duly 
executed cotld not be treated as revoked, 
either wholly or in part, by a Will whioh 
was not forthcoming, and the contents of 
which sould not definitely be ascertainec, 
and that it was not enough to show that 
the Will which was not forthcoming 
differed from the earlier one, if it could 
not be shown in what the difference 
consisted. This observation applies with 
particular force to the several drafts which 
the Raja of Mahmudabad says the Maharaja 
had shown to him. It is also noticeable 
in which the Maharaja 
used to subscribe himself in his letters to 
Mr. Hamblin (Exhibit A 351) is different 
from that. in which the draft produced 
by Nirodh Chandra Ghoshal (Exhibit 76) des- 


(33) 11 0. C. 102. 
(20) 18 0. 1; 171. A. 82; 5 Sar. P, Q. J. 529; 917 
Dec. (x. s) 1 (P. 0.). me 


570 


INDIAN OASES. 


[1918 


LAL TRIBHAWAN NATH SINGH V. DEPUTY COMMISSIONER, FYZABAD, 


eribed him. The story of the alleged revoca- 
tion appears to be entirely unfounded. 

In pursuance of the above Will the junior 
Maharani adopted Dakh Haran Nath Singh, 
the second son of Adika Nath Singh, on the 
12th February 1903, naming him Jagdam- 
bika Pratap. Narain Singh after his adoption. 
The adoption is proved by the evidence of 
several respectable witnesses, including the 


junior Maharani, and is also corroborated - 


by the deed of adoption, formally executed 
and registered by her on that date (Exhibit 
A-139). The fact of the adoption has not 
been seriously disputed by the plaintiff 
either in this Court or inthe Oourt below, 
and it ig unnesessary to refer to that evi- 
dence in detail. Apart from the alleged 
revocation of the Will of the 17th July 1891 
by the Maharaja, which has not been estab- 
lished, the plaintiff impeaches the validity 
of the adoption on several grounds. It was 
suggested that the junior Maharani was not 
the married wife of the late 'daharaja, 
that she was unchaste and was not, therefore, 
qualified to make the adoption acccrding to 
the Hindu Law, that the natural mother 
of the boy adopted was of the same goira 
as the natural father of the late Maharaja, 
in eonseqnence of which a marriage be- 
tween the late Maharaja and the natural 
mother of theadopted boy could-not have 
been legal, that Adika Nath Singh, the 


raja belonged originally to the Bharadwaj 
gotra and had according to his own state- 
„ment gone into the Girg gotra by reason 
of his affiliation by Maharaja Man Singh. 
In either view the gotra of the natural 
mother of the adopted boy before her mar- 
riage was different from that of the late 
Maharaja and the validity of the adoption 
cannot, therefore, be impugned on that 
ground. The evidence produced by the 
plaintiff that Ram Sahai, the father of Musam- 
mat Chandra Kali, belonged to Bharadwaj 
gotra is: refuted by the evidense - of 
persons belonging to the family of Ram 
Sahai; and cannot be trusted. 

There is, moreover, evidence to show that 
among Sakaldipi Brahmans, thatis, in the 
caste to which the Maharaja belonged, 
marriages can take place between the same 
gotra. Such marriages are generally oon- 
demned by Hindu lawegivers, but where 
owing to the smallness of the community 
or other cause, they do take place outside 
the pale of prohibited degrees, they are 
apart from custom not necessarily void. 
The principle of factum valet applies to them 
(Mayne’s’ Hindu Law, 8th Edition, page 103, 
and Shastri’s Hindu Law, 4th Edition, 
Volume I, pages 99 and 100). 

The evidence addused to establish that 
Adika Nath Singh was outcasted by the 
Maharaja owing to his intrigue with the 


natural father of the adopted boy, was an v- junior Maharani is also unsatisfactory, and 


outcaste, that the boy was purchased for 
a, money consideration, and that the requisite 
ceremonies of adoption had not been per- 
formed. 

It ia not now disputed that the .junior 
Maharani was married to the laté Maharaja. 
There is nothing to show that that marriage 
was not absolutely legal. The evidence 
adduced to prove the alleged unchastity of 
the junior Maharani with Adika Nath Singh 
or other persons has been rightly disbelieved 
by the learned Additional Judge, and I 
agree with my learned colleague, who has 
discussed that evidence in detail, that the 
imputations made are baseless and without 
any foundation `, 

The gotra of Adika Nath Singh was Girg 
and that of his wife, Musammat Chandra 
Kali, the mother of the adopted boy, before 
her marriage, as stated by Bishwa Nath 
(D. W. No, 18) and Ramdeo (D. W. No. 20) 
and other witnesses, was Mahris, The Maba- 


| 


the allegation that the boy was purchased 
by the junior Maharani for taking in adop- 
tion is not borne out by any reliable testi- 
mony. The supply of clothes or ornaments 
to the parents of the boy to be adopted or 
the payment of money therefor in antici- 
pation of the adoption cannot invalidate 
the adoption or be taken to indicate that 
it was made from sinful or improper motives. 
In Murugappa Chetti v. Nagappa Ohetti (17) 
and Mahableshvar Fondba v. Durgabat (21) 
adoptions were upheld, though in each case 
it was sbown that some money had been 
paid or promised tc the natural father of the 
adopted boy in consideration of his giving his 
son in adoption. Adika Nath Singh (D.W. No. 
51) states in his evidence that he got a shawl 
and other clothes on the occasion of adoption, 
as did the other members of the family of 
Maharaja Man Singh and Babu Narsingh 


(21) 22 B. 199; 11 Ind, Deo. (N. 8.) 714, 


sh 
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Narain Singh. Adika Nath Singh was 
himself a relation of the late Maharaja, 
and the present of articles of that charac- 
ter to relations at the time of adoption, 


as in the oase of a marriage in the 
family, is not uncommon, 7” 
The evidence of Ganesh Dat Shastri 


(D. W. No. 13), Lal Adika Nath Singh 
(D. W. No. 51) and the junior Maharani 
(D. W. No. 53) shows that the requisite 
ceremonies for adoption were duly per- 
formed. In fact, as pointed out by their 
Lordships of the Privy Counsil in Bal 
Gangadhar Tilak v. Shri Shriniwas Pandit 
(22), the performancé of ceremonies can 
be dispensed with, if the adoptive father 
and the adopted boy belong to the same 
gotra, which would be the case, if the late 
Maharaja was the putrzka-putra of Maharaja 
Man Singh. 

_ It is also contended that the adoption 
Was brought about by the pressure, exercis- 
ed by the officials of the time and some 
‘of the talukdars on the junior Maharani; 
but the only evidence which has been 
pointed out in support of that contention 
is a letter sent by Sir John Hewett, the 
then lLieutenant-Governor of these pro- 


vinces, to the junior Maharani on the 18th” 


July 1906, advising her to adopt a boy 
in accordance with the wishes of her 
late busband (Exhibit 276), and the state- 
ment of the junior Maharani (D, W. No. 53) 
in the present case that if she had not 
been advised to make the adoption, she 
would have made it after 12 years, so 
that she might have been spared the dis- 
grace of being dragged into Court by 
‘the present suit. An advice given from 
the best of motives does not, however, 
amount to the exercise of undue influence. 
The letter sent by the junior Maharani 
to Mr. (now Sir) Harcourt Butler on the 7th 
August 1908 (Exhibit 266), which was 
sent after the junior Maharani had re- 
ceived the letter of Sir John Hewett, 
and a deputation of some of the leading 
talukdars, moreover, clearly show that the 
Maharani had voluntarily agreed to make 
the adoption, realising that it was to the 


(22) 29 Ind. Oas. 639; 891B, 441; 17 Bom. L. R. 
527; 22 O. L, J. 1;29 M. L. J. 84 18 M. D. T. 1; (1916) 
M. W. N. 484; 2 L. W. 611; 19 ©. WAN. 729; 13 A. L. 

J. 570. 42 1, A. 185)(P.10.). 
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interests of herself and her estate that, 
she should do so, so long as her personal 
comfort, that is the possession of the estate 
by her for her life, was not interfered 
with. Throughout the process of selection 
whish attended the 
adoption, legal advice was available to 
her; and however much she may now 
feel pestered by the suit and the impu- 
tations which have been mada against 
her in it, the suggestion that she was 
induced to make the adoption by undue 
influence cannot for a moment be enter- 
tained. 

It is next argued that the adoption 
made did not offectuate the intention of 
the testator as expressed in his Will and 
that the devise in his favour consequently 
failed: in other wurds, it is contended 
that the intention of the testator was 
that his estate was to remain impartible 
and that the adopted son was to susoeed 
to the property on the death of the junior 
Maharani under section 22, clause 8 of 
Act I of 1869, so as to render the rule 
of succession laid down in section 22 
applicable to its subsequent devolution. 
As a general rule, a devise in favour of 
an undesignated or unascertained person 
in a partionlar character may fail, if the 
person in whose favour the devise was 
made fails to occupy that character. A 
bequest in..favour of an adopted son may, 
as pointed out by their Lordships of the 
Privy Council in Fanindra Deb Raikat v. 
Rajeswar Das (23) and Lali v. Murlidhar (24) 
fail, if the adoption subsequently’ proves 
to be invalid and the devisee does not 
fulfil the character in which the devise 
was made, But the adoption in the present 
case is not invalid. The boy adopted by 
the junior Maharani fulfils the character 
of an adopted son, though he succeeds to 
the property as a devisee and not under 
clause 8 of section 22 of Act I of 1869. 
By clause seven of his Will, the testator 
provided that the junior Maharani shall 
be competent to adopt a boy from his 
paternal or maternal family, and that, 
after the death of the junior Maharani, 


(28) 110. 463, 121. A. 72;4 Sar. P.O. J. 610; 9 
Ind. Jur. 277; 6 Ind. Dec. (N. $.) 1068 (P. 0.). 

` (24; 28 A. 488; 3 O. L. J. 594; 8 Bom. L. R. 402; 3 
A. L. 5/415; 10 O, W. N. 780; 83 I. A. 97 (P, 0.). 
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sich adopted son shall, as contemplated 
by clause € of section 22 of Ast I of 
1869, be the successor and absolute owner 
of all the moveable and immoveable pro- 
perties belonging to him- Ths intention 
of the testator was to emphasizsa that the 
‘gon to be adopted by the janior Maharani was 
not to dispossess her during her life, for 
in addition to his referring to clause 8 
of section 22, which empowered a widow 
making an adoption to remain in posses- 
sion for her life, he went on to say that 
the son to be adopted shall not be entitled 
to possession till after the death of his 
junior Maharani and that the junior 
Maharani too shall have no power to give 
him possession during her lifetime. The 
junior Maharani was not an heir to the 
estate within the meaning of clause § of 
section 22, because the senior Maharani 
was alive ab the time of the death of 
the testator. No power to adopt was given 
to the senior Maharani. The adoption was 
in fact made by the junior Maharani, and 
clause 8 of sestion 22 could not, there- 
fore, apply to him, Apart from the devise, 
the adopted son could have succeeded to 
the estate only under clause 9 of section 
22 on the death of both the senior and 
the junior Maharanis; but whether he does 
guéceéd to it under the devise or under 
clause 9 of section 22 orunder clause 11 
of section 22, the estate continues to be 
impartible in his hands. If the Maharaja 
had died intestate after authorizing 
the junior Maharani by a writing to 
adopt a son but without making any 
devise in her of his favour, the son so 
adopted would have succeeded to the 
estate-after the death of the senior and 
the junior Maharanis or, in other words, 
to a vested remainder therein under slause 
9 or clause 11; and if so, sections 13 and 
14 of Act 1 of 1869 are wide enough 
to keep the estate within the Act Where 
property goes to a widow for her life 
with a vested remainder to another, the 
combined interest of the former and the 
latter constitutes the bundle of rights 
known as the estate within the meaning 
of section Y of AciIof 1869 and the 
interests of the former as mush as of 
the latter may in that sense be regarded 
as different portions of the same estate. 
Ju: Indar Kunwar v, Jaipal Kunwar (14), 
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where a talukdar, who died childless but 
leaving two widows, bequeathed 
senior Maharani his entire estate and 
gave her a power to adopt ason to him 
and at the same time provided mainten- 
for both his widows after such 
adoption, it was held by their Lordships 
of the Privy Covnoil that as, if there had 
been -no Will, the junior widow would 
have succeeded to an estate expectant on 
the determination of the life estate of the 
senior, but subject tọ- be defeated by an 
adoption by the latter, there was an in- 
terest which brought her within the 
meaning of section 13, paragraph 1, of 
Act I of 1869, so us to make the main- 
tenance bequeathed to her by the Will 
payable ont of the entire estate though 
the Will was unregistered. In Bhaty: Rabidat 
Singh v. Indar Kunwar (15) it was held 
that the word “intestate” in sestion 13, 
sub-section 1 of Act If of 1869, meant 
intestate as to the falukdart estate, 
that a son adopted under authority con- 
ferred in writing” by a talukdar was not 
exdluded.from tha exception contained in 
that section. The adoption being valid 
under the Hindu Law, the adopted son 
would in any case sucaeed -to the vested 
remainder under clause 11 
and it sannot be said that the estate has 
been excluded from the operation of section 
22 and has become partible in his hands. 

In regard tothe other points raised in the 
appeal, I have nothing to add to the 
judgment of my learned aulleague, with 
whose conclusions I am in entire agree- 
ment, I, therefore, agree in dismissing 
the appeal with costs except in regard to 
the extra fee of Rs. 3,000 awarded by the 
Court below to the senior Maharani, 
which will be expunged from the decree, 
inasmuch as it: was not 
that Court before the commencement of 
arguments as required by the Rules. 

Appeal dismissed, 
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+ DIVAKAR SINGH V, RAMAMURTHI NAIDU. 


MADRAS HIGH COURT. 
< Ssconp Arman No, 660 or 1917. 
~ March 15, 1918, 
Present :—Mr. Justice Phillips and Mr. 
Justice Krishnan. 

DWAKAR SINGH—Ptatstire— 
= APPELLANT i - 

versus 

A. RAMAMURTHI NAIOU—Devenpant— 

nae RESPONDENT. ~ 
Grininal Procedure Code (Act V of 1898), ss. 165 
178:—Search for stolen property, when can be allowed 

Investigation by Police after submission of report, 

legality of, é 

Section 165 of the Criminal Procedure Code does 
not authorize a general search for stolen property. 

A soarch for specific stolen property is, however, 

allowed by the section. 

Bisser Misser v, Emperor, 20 Ind. Cas, 229; 41 O, 

261; 17 ©, W. N, 1209; 14.Cr. L. J. 405, followed. 

Prankhang v. Emperor, 17 Ind. Cas. 76; 16 C. W. 

N. 1078; 13 Cr. L. J. 764, distinguished. ` 

The number of investigations into a crime that can 

be made by the Police is not limited by law and 

= the Police, after submitting a report of an investi- 

gation, have power to make furtlier investigation on 
receipt of further informatión. 

Second appeal against the decree of the 
District Court, Guntur, in Appeal Suit 
No. 154 of 1916, preferred against the decree 
of the Court of the Additional Temporary 
Subordinate Judge, Guntur, in Original 
Suit No. 18 of 1915. 

FACTS. appear from the judgment. 

_ Mr. V, Ramadoss (with him Mr. V. Rathna- 
somanathan), for the Appellant.—The search 
was illegal and is not authorised by 


~, the terms of section 165, Criminal Proce- 


dure Code. Bajrangi Gopé `v. Emperor (1). 
The second investigation by the Police was 
illegal, as the result of.the first investigation 
wis embodied in a report. 

Mr. O. Narastmhachariar, for the Respond- 
ént.—The search was for specifo stolen 
property and was legal. Bisser Musser vy. 
Emperor (2). The search was bona fide and 
plaintiff. could not claim damages. The 
Police have-ample powers of investigation 
on receipt of fresh information. 

JUDGMENT.~—Upon the finding that the 
Sub-Inspector of Guntur conducted the 


search there can be no question of de- - 


_ fendant’s jurisdiction over the place search- 
ed. Tha finding is objected to on the 
-ground that no specifo issue was raised 


(1). 9 Ind. Cas. 64; 38 C. 304; 15 U. W. N. 243; 13 
C. L, J. 639; 12 Gr. L. J. 8. ' 7 
(2) 20 Ind. Cas, 229; 41 O. 231; 170. W. N. 1209; 
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on the point, but the plea that the de- 
fendant did not himself conduct the search, 
but only searched the house as the Sub- 
Inspector’s assistant, was specifically raised 
in the written ‘statement and comes within 
the scope of issue- I. Even otherwise it 
is questionable whether defendant, as in- 
vestigating Police Officer, was not attached 
to Guntur Police station by the orders of 
his superiors, but this point does not 
seem to have been considered. 

The contention chiefly relied on by Mr. 


Ramadoss is that the search was wholly illegal | 


inasmuch as section 165 of the Criminal 
Procedure Code does not give authority 
to search for stolen property. This isa 
somewhat startling proposition put in this 
way, and it is based on the rulings in 
Bajrangi Gope v. Emperor (1) and Prankhang 
- y, Emperor (8). These two cases were con- 
_ sidered in Bisser Misser vy. Emperor (2), 
where it was held that they were only 
authority for the proposition that section 
165, Crimical Prosedure Code, does not 
authorise a general search for stolen pro- 
perty, as oppused to a search for specific 
stolen property. -This latter form of search, 
which ia the form.in the case now under 
our consideration,’ was expressly held to 
be legal and it was remarked~that its 
legality had never been questioned since 
the case decided in Mahomed Jackariah 
and Oo. v. Ahmed Mahomad (4). We agree 
-in their view and hold that the present search 
was not illegal. It has been found to 
‘have been made bona fide and, therefore, 
plaintiff-is not entitled to damages. 
Another contention is put forward that when 
a report of investigation has been sent 
in under section 173 of the Criminal 
_Procadure Code the Police has no. further 
powers of investigation, but this argument 
may be briefly met by the remark that 
the number of investigations into a orime 
is not limited by law and that when one 
has been completed another may be begun 
on further information received. 


The second appeal is dismissed with . 
costs. 
Appeal dismissed, 
- M. C. P, : 


z (3) 17 Ind. Cas. 76; 16 0. W. N. 1078; 13 Crile J. 
6t. ; 

(4) 15 0. 109; 12 Ind, Jur, 259;77 Ind Dee. (x.s) 
618. 
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PATNA HIGH COURT. 3 
CrimixaL Revisions Nos, 255 to 258 or 1918. 
July 18, 1918. 

Present: Mr. Justice Mallick and Mr. 
Justice Thornhill. 
MAHOMED ZAMIRUDDIN AND OTHERS 

+ “PETITIONERS 
VETSUS 
EMPEROR—Uprosits Pia. 

Criminal Procedure Code (Act Y of 1898), s. 489— 
Governinent.pf India Act, 1915 (5 & 6 Geo, V, C. 61), s. 
107-—Revision—High Court, power of, to direct Sessions 
Judge to ve-hear appeal—Criminal trial—Procedure—- 
Court, duty of, to pass orders on petitions. 

Both under the Criminal’Procedure Code and 
under section 107 of the Government of India Act, 
the High Court has power to direct a Sessions Judge 
to re-hear an appeal after obtaining additional 

- evidence. [p. 275, col. 1.] 

When petitions are made to the Court, it is 
improper merely to direct them to be filed w ith the 
record, [p- 276, ool. 1j : . 


Criminal revision from a decision of the 
Sessions Judge, Patna, 

Messrs. Yunus, Yunus Muhammad and Rai 
Trithulan Nath Sahay, for the Applicants. 

JUDGMENT, 

Motuics, J.—The petitioner Zamiruddin 
- has been sentenced under section 498, 
Indian Penal Code, to rigorous imprison- 
ment for one year and the petitioner Nurul 
Wahab to rigorous imprisonment for nine 
months and a fine of Rs. 200, ‘Nourangi 
and Thakur Singh have been sentenced 
to rigorous imprisonment for six months 
each under sections 498 and 114, Indian 
Penal Code. The woman in regard to 


whom these offences are alleged to have ' 


been committed is Saleha, the wife of 
Saiyid Hassan. 
It appears that the petitioners * were 


defended by Counsel before the Deputy 
Magistrate who took cognizance of the 
case and that inspite of a full and pro 
tracted trial, numerous petitions were made 
to the Court by the accused protesting 
inter alia on the ground that evidence 
likely to’assist the defence had been im- 
properly excluded. These complaints were 
repeated before the Sessions Judge in appeal 
but were found to have no substance. 
Dissatisfied with the learned Judge’s order 
the petitioners haye come to this Conrt 
in revision, 

We have heard the parties at great 
length and have come to the conolusion 
that the learned Sessions Judge should 
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have followed the prosedure prescribed by 
section 428, Criminal Provedure Code, 
and have directed the ‘trial Court to allow 
the accused to adduce the additional 
evidence which they desired him to 
take. ° -? : 

The two witnesses from Mirzapore were 
clearly necessary for the defences of the 
accused Nurul Wahab and we dre not 
satisfied that there was any such negligence 
on the part of the accused in the métter 
of.taking out process as would have warrant- 
ed a refusal to procure the attendance cf 
the witnessés. It is said that the accused 
made no clear and definite prayer on the 
llth May for issue” of fresh processes. 
It is difficult to understand this 
explana ion “in the face of the acaused’a 
Counsel’s-repeated protesis on the llth 
May that he was not prepared to argue 
the case till his defence was completed. 
The Jearned Deputy Magistrate also states 
in his explanation that it was the accused’s 
duty to supply the certified copy of a - 
document the original of which he had 
summoned one of the:.Mirzapore witnesses 
to produse, and likewise to deposit the 
diet and ‘travelling expeuses of the wit- 
nesses, The answer to thése objections is 
that the Court never asked the accused 
to take these steps. Oa the contrary the 
Court issued processes twice for the attend- 
ance of these witnesses without making 
any such demands. In our opinion the 
Court having onse issued process was bound 
to exhaust all the processes allowed by 
law, unless if was clearly shown that the 
accused was guilty -of wilful obstruction 
and delay. 

We are also of opinion that the learned 
Séssions Judge should have -directed the 
trial Court to recall Abdul „Karim for 


, further cross-examination in regard to the 


validity of the marriage. We are not 
satisfied, that the questions whioh the 
accused’s Counsel desired to put were ir- 
relevant, 

We also think that the request to recall 
Musammat  Sabnzni should have been 
granted. -The learned Magistrate has un- 


fortunately kept no record of the questions 
which he disallowed on the ground of- 
irrelevance, 

In this sonnestion we have to observe 
that it is to be regretted that the learned 
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Deputy Magistrate, who appears to have 
otherwise tried the case with 
care and patience, should shave omitted to 
record orders on the numerous petitions 
filed by the accused, and that. he should 
have, allowed the impression to be created 


‘that the imputations as to his conduct of 


` 


the trial remained — unchallenged. 
been repeatedly held that when petitions 
are made to the Court, it is improper 
merely to. direst them to be filed with the 
record, 


The result is that the order of the 
learned Sessions Judge dismissing the 
appeal is set set aside and the appeal 


restored. We direst that the appeal be 
re-heard after due attention to the observa- 
tions herein made. Upon receiving the 


additional evidence. certified by the trial., 


Court the learned Judge will dispose of the 
appeal according to law. 

The learned Counsel for the petitioners 
contends that this Court, in exercise of 


“its revisional jurisdiction, has no authority 


to make this order and he relies upon the oase 
of Gajanand Thakur v. Emperor (1). That case 
does not deal with the powers of this Court 
as a Court of revision and is certainly no 
authority .for the contention that in the 
present caso we cannet interfere excapt 
to direct a re-trial. In our opinion both 
under the Criminal Rrosedure Code and 
under section 107 of the Government of 
India Act of 1915, this Oourt has full 
jurisdiction and power to direct the learned 
Sessions: Judge to re-hear the appeal after 
obtaining _the additional evidence. It 
would be utterly unreasonable to accede to 
the demand that because two defence wit- 
nesses bave not been examined and because 
the cross examination of two prosecution 
witnesses was not sufficiently full, the whole 
oase should be re-tried de novo. 

As tha Sessions Judge “of Patna has 
already formed an opinion on the evidence 


we transfer the appeal to the file of the- 


Sessions Judge of ‘Shahabad aid direst that 
the petitioners be released on bail to the 
satisfaction, of the District Magistrate of 


Patna’ to appear before the Sessions 
Judge of Shababad when called upon to 
do go. 

Let the record be sont through the 


(1) 35 Ind. Cas. 508; 1 P. L, J, 99; 17 Or. L, J, 332; 
3 P. L, W. 176. 
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Sessions Judge of Patna to the District 
Magistrate of Patna and then by the last 
named officer to the Sessions Judge of 
Shahabad, who will pass the necessary 
orders under section 428, Criminal Procedure 
Code, ; 
THORNSILL, J.—I agree. 
Order set aside, 
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CALOUTTA HIGH COURT. 
CriminaL APÈRAL No, 204 or 1918. 
June 28, 1918. 
| Present :—Mr. Justice Teunon and 
Mr. Justice Newbould, 

TAPRINESSA— APPELLANT 
versus 
EMPEROR — ResPONDENT, 

Penal Code (Act XLV of 18607, ss, 201, 203, 211, 
offences under —Accomplice, whether can be convicted 
under ss, 201, 203—False information to Police im- 
plicating innocent man—Offence—Intention, 

A person who gives false information to the Police, 
accusing another of an offence of murder in order to 
screen the real offender, commits offences not only 
under sections 201 and 203, Indian Penal uode, but 
also under section 211. [p. 276, col 2: p. 277, col. 1.] 
- The husband of the accused having been murdered 
at night, she gave information to the Police falsely 
implicating a certain person: 

Held, that although there were circumstances of 
grave suspicion against the accused woman, as being 
an accomplice, yet as it would be impossible on the 
record as it stood to hold that she was the murderer 
or one of the murderers, she could be convicted 
under sections 201 and 203, Indian Penal Code. [p. 
277, col. 1.] 

Empress v. Behala Bibi, 6 0.789; 80. L. R. 207; 
3 Ind. Dec. (N.8.) 511 and Torap Ali v. Queen-Empress, 
22 0.638; 11 Ind. Dec. (nN. 8.) 425, doubted and 
distinguished. 

FAUTS appear from the judgment. 

Babu Hemendranath Basu, for the Appel- 
lant,—On the facts found by the Sessions 
Judge and on the conclusions arrived at 
by him, it would’ appear that the Judge 
held the accused to be an accomplice in the 
murder of the deceased. An accomplice 
sould not be convicted under section 201 
of the Penal Code. if she was an accom- 
plice, as held by the Sessions Judge, the 
statement she had made to the Police was 
only to exculpate herself by implicating 
another. Refers to Empress v.~ Behala Bibi 
(1) and Yorap Ali v. Queen-Empress (2). 


(1) 6 0. 789; 8 ©. L. R. 207; 3 Ind. Deo. (wn. s) 51, 
(2) 22 0, 638; 11 Ind, Deo, (N. s.) 425, 
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The statement must have been made not 
in answers to questions but must have been 
volunteered. Refers to Queen v. Joynarain 
Patro (3). So the only statement on which 
any conviction could be based was the 
first information, which was sa volun- 
tary. 

[Teunon, J.—The learned Tatas does not 
convict her “under section 211, but under 
section 201 of the Penal Codeas he says 
she gave false evidence only to screen her- 
self and not to inculpate any other man, 


But if she cannot soreen herself without 
inculpating” another, then section 201 
applies. | 


Mr. Orr, Deputy Legal Remembrancer, for 
the Crown, was not called upon. 

JUDGMENT,—The appellant before us 
one 
sections 201 and 203 of the Indian 
Pénal Code and sentenced under the first 
named section to three years’ rigorous im- 
prisonment and under the second to two years’ 
rigorous imprisonment, the two sentences to 
run concurrently. It appears that on the 
- snight of the 13th July 1917 the husband 
-~ of this woman named Sanghi was mur- 
dered, it would seem, shortly after midnight. 
The medical evidence shows that the cause 
of death was a blow with some cutting 
weapon, such as a daoor knife, on the right 
- side of the neck cutting the anterior and in. 
ternal jugular veins and also ontting into 
the third cervical vertebra and resulting, 
in the opinion of the’ medical officer, in 
instantaneous death. On the following 
morning the appellant accompanied the 
village Chowkidar, one Idhai, to the local 
Thanah and there with a number of details 
gave an account pf the murder, She charged 
one Afiruddin, her next door neighbour, as one 
of the murderers, 

The substantial question in the case ahi 
the learned Sessions Judge and in this 
appeal before us is whether that charge 
and the account given were false and were 
known by the appellant to be false. Afir- 
nddin bas been examined as a “witness"i in 
this case and he has denied the commission 
of this murder or being any party. thereto. 
His denial is corroborated by the absence, 
as the Judge finds, of any motive on his 
part to commit this murder and by all his 


(8) 20 W. B. Cr. 66! 
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subsequent conduct. We have no doubt, 


_therefore, that in so far as she charged 


this man with murder, that sharge was not 
true. 

The further question is, whether she 
knew that ib was a false charge that she 
was making. The circumstances on which 
the Judge relies as showing that the woman 
was infact an accomplice in -the’ murder, ` 
though not sufficient to enable him or us 
to come to such a finding, are. yet sufti- 
cient ‘to show that in naming Afiruddin - 
as one of the murderers she knew that. 
she was stating what was not true. These 
circumstances, shortly stated, are these: The 
fact that to the neighbours whom she saw 
in the morning following the occurrence 
she named no one; that she named Afir. 
uddin for the first time on her way with 
the Chowkidar to the Thana; that on the 
next following day she made. to the in- 
vestigating Sub- Inspector an entirely differ- 


‘ent statement implicating three others and 
that on the 26th July she. submitted from . 


jail a petition in which ehe combines her 
two stories. That ‘the charge was inten- 
tionally false is also clear by the delay that 
the woman made in giving the alarm or 
in arousing her neighbours, by the fact that 
at an earlier stage af the night’ she sought 
to call out one of her neighbours on a false 
pretext, by, the faot that on the clothes 
she was wearing there were no stains of 
blood and by the absence of ‘ any signs 
of use of force or violence in the house in 
which she and her husband went to bed 
for the night. All these cizcumstances _ 
goto show that she knows far -more about 
this murder than she was _ prepared to 
admit either at the time when she gave 
the first information or now. The reason- 
able inference from all this is that she 
in fact knew who the murderers were and 
that from some motive best known to her, 
possibly because of her qaarrels some days 
before with Afiruddin’s wife, she chose inten- - 
tionally to implicate him. 

There can be no doubt, therefore, that 
the conviction- under section 201 has been 
properly arrived’ at, and indeed we are 
unable to understand the process of reason- 
ing by which the Judge wes led to acqiit 
the woman of the charge under section 211, 
Indian Penal Code. “We can only suppose 
that he has - overlooked the distinotion 
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between motive and intention. Not content 
with screening the real offenders the woman 
proceeded further falsely to implicate an 
innocent person. It cannot be suppored 


, that a person who falsely brings such a grave 


charge against another does not know that 


' the inevitable result will be injury to that 


+ 


person, and on general principles it should 


< have been held that she intended that 


injury. 
Lastly it has been argued in law that as 
the ‘circumstances “point to this woman 
being an accomplice in the murder she 
could not in law be convicted of the offence 
oharged under sections 201 and 203, 
and in support of this contention reliance 
is placed upon the cases reported as Empress 
v. Behald Bibi (1) and Torap Ali v. Queen- 
Empress (2), We have, however; pointed 
ont that though there are circumstances 
of grave suspicion against this woman, it 
would be impossible on the record as it 
stands to hold that she was the murderer 
or one of the murderers. That being so, even 
assuming that the cases reported as Empress 
v. Behala Bibi (1) and Torap Ali v. Queen- 
Empress (2) are properly desided on their 
own facts, still the present case may- be 
distinguished and in this connection we 
may refer to the case of Sumanta Dhupi 
v. Emperor (4). As we have said in the 
present case the conviction, in our opinion, 
is legal and proper. $ 
For these reasons we 
appeal, ' 


dismiss this 


Before conoludiug we desire to` say that. 


_ we do not agree with the Sessions Judge 


in his critisisms cn the action of the Magis- 
trate before whom the woman Taprinessa 
was produced on the 17th July. Though it 
might have been more happily worded, the 
caution given by the Magistrate to the 
woman was in substance sound and 
proper. 
: Appeal dismissed. 

(4) 32 Ind, Oas, 132; 23 0, L, J, 333; 17 Cr, L.J. 4; 

20 ©. W. N. 166, 
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MADRAS HIGH COURT. 
CORIMINAL Revision Oases Nos, 773 AND 774 
; or 1917, 
CRrIMINAL Revrston Petitions Nos. 620 
AND 621 or 1917, 
July 2, 1918. 

Present:—Mr. Justice Kumarasami Sastri. 

KRIPASINDHU NAIKO—Perrrioner 

1x Cr. R. Oase No. 773 or 1917 
HARIKRISHNA NAIKO—Pertirioner 
in Cr, R. O. No. 774 of 1917 
$ versus ` 
- EMPEROR—RESPONDENT. ~- 

Criminal Procedure Code (Act V of 1898), ss. 110, 
117, 528, 530—Bad Jivelihood proceedings — Notice, 
issue of, by Magistrate to person not within jurisdiction, 
legality of--Proceedings drawn wp ow reference by 
District Magistrate, effect of, on want of juriadiction— 
Joint trial of tg persons, legality of —Blisjoinder— 
Undivided membérs of Hindu family, liability of, Jor 
misconduct of particular members—LEvidence, nature 
of—Rumour and hearsay, admissibility of—‘Repute’, 
meaning of —Notice to accused, form and contents of — 
Landlord keeping tenants of bad character, liability 
of—Forest offences—Statements in office files, admis- 
sibility’ of. ; : 

The issue of notice under section 110 of the 
Criminal Procedure Code is not a formal matter 


and the section limits the power to issue the notice... 


to the Magistrate in whose jurisdiction the accused -` 
is. (p. 278, col. 2.] 

The issue of a notice under section 110, Criminal 
Procedure Code, isa judicial act to be exercised 
after due consideration of the materials placed 
before the Magistrate, and not merely an executive 
order to be passed as a matter of course on a 
complaint by the Police. The issue of a notice by a 
Magistrate without jurisdiction cannot be justified 
on the ground that it was drawn up under orders from 
the District Magistrate. [p. 278, col. 2; p. 279, col. 1.] 

A defect in the issue of the notice is not a 
moere irregularity, but the question is one of juris. 
diction and falls under section 580 of the Criminal 
Procedure Code. [p. 279, col. 2.] 


Ohiduddin Choudhury v. Emperor, 44 Ind. Cas, 122; 
19 Cr. L.-J. 266, dissented from. 

It is not legal to try two persons jointly charged 
under seotion 110 (f) of the Criminal Procedure Code, 
[p. 280, col. 1.] 

The test to be applied in cases where a plea of 
misjoinder is raised is whether there has been 
habitual association between the persons charged in 
respect of the misconduct alleged in the complaint, 
[p. 279, col. 2.] 

The factthat persons are members of an undivided 
family would not by itself render each momber 
Hable for the misconduct of any other member, and, 
where they are living separately, there is not even 
the presumption that one member knew and assentod 
to the misdecds of the other. [p. 279, col. 1.1 

Evidence of general repute does not mean hearsay 
evidence. [p. 280, col. 1.] & 


“The belfef of a class of persons, thai a particular 
Individual has done particular acts or has charac- 
teristics of a certain kind because there are ramours 
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to that effect in a particular place, is not admissible 
as evidence of repute where no facts are mentioned 
‘to indicate that there were sufficient reasons for the 
impression. [p, 280, col. 2.] 

A notice under section 110, Criminal Procedure 
Code, must contain something more than a repro. 
duction of the clauses of the section. There should 
be sufficient indication of the time and place of the 
acts charged and sufficient details to enable the 
accused to know what fact he is to meet, but it is not 
necessary to give a list of witnesses. [p..290, col. 2.] 

Where, bowever, the defect has not been objected 
to in the trial Court, the High Court ought not 
to quash the proceedings in revision in the absence 
of any proof that the accused was prejudiced by the 
defect. p. 281, col. 1.] 

The ,facts that a landlord hag tenants of bad 
character under him and lends them money when 
they are in difficulty or mediates between his 
tenants who are accused of theft and their victims, 
are not grounds for reqiiring security from the 
landlord under sgotion 110. [p. 285,<col 2.] 

Inferences drawn by forest officials as to persons 
who committed forest offences are not evidence 
of repute. -The Court shonld test the sources of the 
information that led the officials to infer that the 
ee had anything to do with the offences. [p. 285, 
col. 2. 


Petitions under sections 435 and 439 af 

the Code of Criminal Procedure, 1898, pray- 

: ing the High Court to revise the judgmentin 
Criminal Appeals Nos. 16 and 17 of 1917 on 

- the file of the Court of the District Magistrate 
of Ganjam, both preferred against the judg- 
ment in Miscellaneous Case No.7 of 1917 
on the file of the Court of the Divisional 
Magistrate of Chatrapnur. 

Messrs. K, V. L. Narasimham, P. Narayana- 
murihi and K. Srinivasa Iyengar, for the 
Añoused. 

Mr. O. Narasimmachari, for the 
Prosecutor for the Government. 

JUDGMENT.—These petitions are filed 
against! tbe order of the Sub-Divisional 
Magistrate of Chatrapur which was seon- 
firmed on appeal, directing the petitioners 
to furnish sesurity for, good behaviour 
under section 110 of the Criminal Pro. 
cedure Code. The petitioneraare brothers, 
One of them is the Karji of , Pancha- 

' buhuti and the other is the. Sirdar of 
Gondhadhars. The notice issued to them 
by the Divisional Magistrate sets out that the 
sharge-sheet submitted by the Sub Inspector 
of Police made it appear to the Magistrate 
that they were habitually protecting thieves, 
habitually committing or attempting to 
commit or abetting the ‘commitment of 
offences involving a breach of the peace, 
and were so dangerous and desperate ag 
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to render their being at -large withcut 
security hazardous to the community. Tke 
Sub- Divisional Magistrate directed them to 
execute a bond for Rs. 500 with iwo 
sureties of Rs. 100 each for the ,period of 
one year. Various legal objections to the 
validity of the order are raised and I shall 


deal with them before going into the 
evidence. | j 
Tke first objection , raised is that the 


Sub- Divisional Magistrate had no jurisdic- 
tion to issue notice or try’ the case, as the 


“accused persons. did not reside within ` his 


jurisdiction. It appears from the record 
that the Police sent the charge-sheet to 
the District Magistrate, who- did not issue 


-any notice under the Criminal Procedure 


Code but sent the chargé sheet on for 
disposal first to the Special Agent and 
then to the Sub-Divisional Magistrate of 
Chatrapur. It is contended that the Magis- 
trate issuing the notice under section 110 
of the Criminal Procedure Code should be 
the Magistrate within whose Jurisdiction, 
the persons against whom the notice is 
issued reside and that as the accused 
admittedly reside outside his jurisdiction, 
the proceedings taken by him are invalid. 
As it is clear from the records, and not 
disputed by the Public Prosécutor, that the 
accused are residing within the jurisdiction 
of the Deputy Magistrate of Gunisur, it is 
clear that the Sub-Divisional Magistrate of 
Chatrapur “had no jurisdiction to issue the 
notice. Jt was no doubt open to the 
District Magistrate to have issued the notice 
under section 110 when he received the 
charge-sheet, as his jarisdiction extends 
over the whole District and he would be a 
Magistrate within whose jurisdiction tbe 
accused lived, but he did not do so. The 
issue of notice is not a formal matter and 
it is clear that section 110 limits the 
powers to issue the notice to the Magis- 
trate in whose jurisdiction the accused are. 
The issue of a notice under section 110 being 


_ a judicial act to be exercised after a due 


consideration of the materials placed before 
the Magistrate and not merely : an executive 
order to be passed as a matter of course 
on the complaint by the Police, the Legisla- 
ture evidently restricted the jurisdiction to 
issue the notice to the Magistrate in 
whose losal limits the persons complained 
against were liying or were making themselyeg 
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a danger to-the public peace, as he would 
presumably have a knowledge: of the. losal 
conditions and would be the fittest person 
to judge wheher any action was necessary. 
It is to be noted that under section 107, 
clause 2 of the Criminal Procedure Code, 
the notice is to be issued by the Magistrate 
within the local limits of whose jurisdiction 
the person informed against is residing or 
the place where breach of the peace is 
apprehended is situate, while in section 


“110 the asts-complained of must be done 


z 


by a person within the limits of bis 
jurisdiction. The question is concluded by 
the recent decision of Abdur Rahim and 
Napier, JJ., in Nagireddy Kondareddy, In re 
(1).. In dealing with a similar objection 
taken under section 107 of the Criminal Pro- 
cedure Code, where the District Magistrate 


- sent on the records to the Divisional Magistrate 


without issuing a notice, the learned Judges 
observe that _the District Magistrate 
sannot be said to have taken proceedings 
under the section until he issues notice 
to the person charged to show cause why 
he should not be proseeded against, that 
the Magistrate -who issues the notice must 
be deemed to be the person who initiates 
proceedings and thatthe District Magis- 
trata to whom the Police reported certain 
facts and who passed the matter on to 
the Head Quarter Deputy Magistrate cannot 
be said to have initiated proseedings and 
transferred it tothe Head Quarter Deputy 
Magistrate for disposal. They also held that 
section 528 did not empower the District 
Magistrate to transfer the case toa Magistrate 
who bad no local jurisdiction over the matter 
by reason of¢éection 107, clanse2, A similar 
view is taken in Nérbekar Ohandia Mukherji 
v. Emperor (2), where it was held that the 
fact that the District Magistrate directed 
a Subordinate Magistrate to draw up 


proseedings against a person not resident 
in the jurisdiction of the Subordinate 
Magistrate would not give the latter 


Magistrate jurisdiction, as the provisions of 
section 107 were imperative. Surjya Kanta 
Roy . Ohowdhry v. Emperor (3) and King- 
Emperor v. Munna (4), referred to with 


ae ON 


(1) 41 Ind. Cas. 990; 41M. 246; 18 Cr. L. J. 878. 
(2) 1 Ind. Cas. 78; 13 C. W. N. F80; 59 Or. L. J. 148. 
(8) 31 0. 350; 1 Or. L. J. 344. ; 
(4) 24 A. 151; 4. W. N. (1901) 233, 
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approval in Nagireddy Kondareddy, In re 
(1), are “also in point. Tt is argued 
that the drawing up of proceedings by 
the Deputy Magistrate is only an irregu- 


. larity. The question is one of jurisdiction 


and more appropriately falls under section 
530 of the Griminal Procedure Code. It 
was treated as fatal to the validity of` 
the proceedings in all the cases above 
My attention has been called to 
Ohiduddin Ohoudhury v. Emperor (5), where 
held that the procedure of the 
District Magistrate was only an irregu- 
larity, but I am bound by the decision of 
the Madras,High Court which is supported 
by authority. No reasons are given in 
the above casefor taking a contrary view 
and the decisions of the Calcutta High 
Court are not even referred to. Iam of 
opinion that‘ the Sub-Divisional Magistrate 
of Chatrapur had no jurisdiction to issue 
the noticésnd try the case and that the pro- 
seedings are void. 

The next objection relates to the joint 
trial of the Ist and 2nd accused. They are 
brothers who ave ` undivided properties, 
but they live separately. The Istaasused 
is the village Karji of Panshabubhuti 
and lives at Panchabubhuti, The 2nd 
accused is a Sirdar and lives at Gondha- 
dhars. The two villages are about 10 miles 
distant from each other. It is contended 
that evidence against lst acoused has been 
used as evidence against 2nd accused and 


vice versa and that the parties have been 


greatly prejudiced thereby. The test to 
be applied in all such cases where a plea 
of misjoinder is raised is whether there 
has been habitual association between the 
persons charged in respect of the miscon- 
duct alleged on the complaint. The fact 
that persons are members of an undivided 
family would not by itself render each 
member liable for the misconduct of any 
other member and where they are living 
separately, there is not even the presumption 
that one member knew and assented to 
the misdeeds of the other. In the present 
case there is no evidence of any assogia- 
tion of the two accused in any particular 
act and even if the evidence against one 
is true, it is quite consistent. with the igno- 
ranse of the other accused.as to the wrong- 


(5) 44 Ind, Oas. 122; 19 Cr. L, J, 266, 
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ful acts alleged. There can be little doubt 
that one acoused , has been prejudiced by 


evidence against ike other being used as 
evidence against him, and I am of opinion 


that both the lower Courts were wrong, 


in not examining the evidence against coach 
of the acoused with a view of determining 
whether security shonld be demanded 
against him or not. J might in this connec- 
tion refer to Hari Telang vw. Queen- 
Empress (6), where it was held that it 
was not legal to try jointly two persons 
charged under sestion110, clause (A). . 
Objestion has also been taken to the admis- 
sion of a large body of irrelevant evidence 
in the belief that it was admissible as 
evidense of repute. Evidence has been let 
in tothe effect that A heard from B that 
the latter suspected one of the accused of 
misconduct. , It seems to me to be clear 
that such evidence is not evidence of repute 
and is clearly inadmissible. Hvidence of 
general repute under section 117, clause (3), 
does not; for the purpose of enquiry into 
conduct of persons under Chapter VIII, 
mean hearsay and repute has been clearly 
pointed ont in Raz Isri Pershad vy. Queen- 


Empress (7). The following observations 
are in point: “It is hardly necessary to 
say. that evidence of rumour is mere 


hearsay evidence and hearsay evidence of 
a particular fact, Evidence of repute is 
a totally different thing. A man’s general 
reputation ig the reputation which ha bears 
in the place in which he lives amongst 
all the townsmen and if it is proved that’ 
a man who lives in a particular place ig 
looked upon by his fellow townsmen, whether 
‘they happen to know him or not, as a 
man of good repute, that is strong evi- 
dence that he is a man of that character. 
On the other hand ifthe state of things is 
that the body of his: fellow townsmen who 
know him look upon him asa dangerous man 
and a man of bad habits, that is strong evi- 
dence that he. is a man of bad character; but 
to say that, because there are rumours in a 


particular place among a certain olass of’ 


people that a man has done particular acts or 
has characteristics of a certain kind, these 
rumours are in themselves evidence under this 
(6) 27 0. 781; 4 04W. N. 581; 14 Ind. Dec. (x. s.) 
511. 
(7) 280, 621; 12 Ind. Dec. (N. 8) 443. 
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section, is to say what the Jaw does not justify 
us in saying.” ‘lhe case was considered in 
Chintamon Singh v. Emperor (3) where all 
that was held was that when an offence, 2. gu 
dacoity, was committed in another village, 
evidence of repute given by persons residing . 
in that village was also admissible. In 
Alep Pramanik v. King-Hmperor’ (9) it 
was held “that persons ought not to be 
bound down under. section -110 of the 
Criminal Procedure Code upon the mere 
statement of witnesses that they suspect 
or are under the impression’ that the per- 
sons proceeded against are thieves or 
dacoits, where no fact is mentioned to 
indicate that there was sufficient reason for 
their suspicion or impression. yo 

The next objection is that the notise to 
the accused to show-cause is vague and in- 
sufficient. The notice issued by the Divisional 
Magistrate runs as follows :— Whereas 
it has been made to appear to me by the 
charge sheet submitted against you by the 
Sub Inspector of Police, Bugada station, 
under section 110 (e) and (f) ‘of the 
Criminal Procedure Code, that you are 
habitually protecting thieves, habitually 
sommitting or attempting to commit or 
abetting the commitment of offenses involv- 
ing a breach of the peace and are so 
dangerous and ‘desperate as to render your 
being at large without security hazardous 
to the community, you are hereby required to ` 
show cause why you should not be required 
to exeonte a bond for Rs. 500 with two. 
sureties of Rs. 100 eash to be of good be- 
haviour for a period of two years.” J am 
of opinion that notices under section 110 
must contain something more thana repro- 
duction of the olauses of the section. There 
should be sufficient indication of the time and 
place of the acts charged and sufficient details 
which would enable the accused to Know 
what facts he isto meet, though as pointed i 
outin Ohintamon Singh v. Emperor (8), it is, 
not necessary to give a list of the witnesses. 
In Nagireddy Kondareddy, In re (1) 
it was held that a general- notice which 
did not state when the threats complained 
of were uttered or who the persons threaten- 
ed were or when the apprehension of a breach 
of the peace arose was vague and bad in 

{8} 85 C. 248 at p. 262; 12 C. W, N. 299; 70. L.J. 


177; 7 Or. L. J. 146. 
(9) 11 0, W. N. 413; 5 Or, L, J, 191, 
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law and that the proceedings were liable to 
be qnashed on that ground. I am, however, 
of opinion that when a party does not 
during the trial seek for information and 
does not complain in the lower Court or 
show that he has been substantially pre- 
judiced; the High Court in revision ought 
not to quash the proceedings in the-absence - 
of any proof of prejudice. In the present 
case I am unable to find anything to show 
that the accused were unable to cross- 
examine the prosecution witnesses effectively 
or cite their, own evidence .in consequence 
of the vagueness of the charge. 

Turning to the merits I think the order 
ought not to hava been made, as the evi- 
dence which is relevant is totally insuf- 
ficient to bring the acoused under gection 
110. The lst accused is the Karji of 
Panchabhubhuti and the 2nd aconsed is 
the Sirdar of Gondhadhars. They own 
extensive properties and have several Panos 
in their service like other landlords in 

_ the district. So far asthe 2nd accused is 
concerned, the- Governor-General in Council 
presented him-with the certificate Exhibit 
II in recognition of his help in preventing 
riots in 1889 and his good services in watch. 
-ing the frontier in 1894. He was also 
given a gun in 1905 and Coronation Medal 
in 1912 by the Governmént. He was 
also appointed Member of the Taluk “Board, 
There is a large body of evidence of res- 
pectable Government officials and also of 
non-officials which, in my opinion, certainly 
outweighs the unreliable and interested 
evidence of the prosecution witnesses. Mr. 
Green, -the Deputy Magistrate of Gumsur 
since 1918, within whose jurisdiction the 
accused live and who bad ample oppor- 
tunities of knowing their charactor, states 
that he never received petitions to the 
effect that the aconused were receiving stolen 
property or were dangerous to the public 
and that he never came across any such 
complaints in the resords prior to his 
time.’ He states that in his opinion the two 
accused are of good conduct. It is to be 
regretted that ‘all kinds of insinuations were 
allowed to be made by the Polica against 
Mr. Green, the more so as there is nothing, 
so far as I can see, to warrant the belief that 
Mr. Green who is a responsible Government 
servant of long standing aated improperly, 
The Suab-Divisional Magistrate has fallen 
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into a strange error when he states that P. W. 
No. 10 complained against the Ist accused 
and 40 persons having cut his crop and 
Mr. Green took the case on his file and 
dismissed it as false. P. W. No. 10 states 
in his evidence that he complained to the 
Superiatendent of. Police who referred him 
to a Magistrate and that he never filed any 
complaint before the Deputy Magistrate, Mr. 
Green. Far from dismissing any case brought 
by P. W. No. 10, Mr. Green dismissed a 
case filed against P. W. No. 10 Mr. 
Narayanamurthy, D.W.No.1, who is a Pleader 
and who was chairman for 15 years, states 
that 2nd accused was a Membar of the Taluk 
Board, that he has known accused Nos. 1 
and 2for 10 or 12 years and that they 
are reported to be good men, There is no 
cross-examination of this witness as to the 
unreliability of the. source of his information, 
The District Magistrate diseredits him be- 
cause, in his opinion, he made contradictory 
statements as to his having been retained 
as a Pleader by the accused. He states 
that he was never retained as a Pleader 
by the accused and immediately afterwards 
states that he was engaged as their Pleader 
in a case. What the witness evidently 
meant is that he had no general retainer as 
Vakil to appear in all their cases, but was 
only engaged on a special occasion by them 
and there is no contradiction if the well- 
known distinstion between a Pleader having 
a general retainer to appear for a party and 
his -being engaged only in a special case 
is kept in view. D. W. No. % was the 
Sub-Assistant Surgeon of Russalkonda for 
8 years prior to 1912. He states that he 
has only heard good reports of their 
character, As the prosecution has let in 
evidence of acts said to have bean ccom- 
mitted 7 or 8 years ago, his evidence is 
certainly relevant. D. W. No..3 was the 
Stationary Sub-Magistrate of Russalkonda 
in 1910 and Tahsildar of Gumsur Taluk in 
1913. He atates he does not remembar 


- having heard any bad reports about the 2 


accused. D. W. No. 5 is a land-holder and 
merchant who has 1,590 or 1,600 bharnams of 
land and who was a Taluk Board and Union 
‘Member. He speaks to the good character of 
the accused and says he has known them for 
25 years and never heard that the accused 
saused theftsto be committed or harboured 
thieves or received stolen property. His pur. 


si 
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vhasing skins from Panos as a skin merchant 
is n9 ground for disorediting his evidence nor 
is his having testified to the lst acoused’s 
character on a previous acsasion. There 
ig nothing in his crogss-examination to sug- 
gest he does not own-1,500 or 1,600 
bharnams of land. D. W. No. 6 is the 
trustee of a temple and owns 180 bharnams 


of land paying a kist of 8Q or 90 rupees,’ 


He speaks to the condust ‘of the accused 
and says that they are known to be res- 
pestable persons in the Mittah. D. W. No. 7 
also speaks to their good character. D. W. 
No. 8, who says he is school-master and 
owns 150 bharnams of land, states that 
accused have good characters and are not 
known to be receivers of stolen property 
or abettors of thefts or harbourers of thieves. 
D. W. No. 9 isa Karnam and he speaks to 
the character of the ascused. D. -W. No. 10, 
who is an inamdar and owns 700 bharnanie 
states that he has known the 
accused for 15 or 16 years and that their 
character has been good and that he never 
~ heard any reports against them, D. W. No. 11, 
who lives near the accused’s village, states 
that accused get an income of Rs. 25,000 
is “from their lands, that they are respectable 
Sand charitable persons. D. W, No. 12, who 
R about 450 bharnams of land, states 
that he knows the accused well and that they 
bear a good character. D. W. No. 14, who 
is a retired Deputy Collector and who 
was in Gumsur Division in several capacities 
for several years till April 1913, states that 
he knows the ascused well and that he 
never heard any one say that they received 
stolen properties, harboured thieves, or 
forcibly carried away properties. 
that 2nd acoused’s ‘conduct was excellent. 
‘This witness had ample opportunities of 


: knowing their character and his evidence 


‘fs shows that'at any rate till 1913 they 
` bore a very good character. D.W. No. 15 
‘isthe Sub-Assistant Director of Survey, 
“who was in charge of Gumsur Division in 

909" and 1915. He says he heard nothing 
against their character and that he knows 
that their character is good from conversa- 
tions he had with them and the,ryots. D.W, 
No. 16 was a Revenue Inspector of Gumeur 
for 3 years (1906-1910), }He says that 
their character -is good and that he never 
heard complaints about their having received 
stolen property -op harboured thieves: oF 
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taken forcible possession of property. D.W. 
No.'17, who was a Deputy Ranger for 1913 
and 1915, also speaks for their good 
character. DW. No, 18-who owns 300 
tharnams of land says he has knowr accused 
since their infansy and that they have 
always borne a good character and that 
he never heard anything against them. D. 
W. No. 19, who was Deputy Collector in 
Gumsur in 1902, 1905 to 1908, 1911 and 
1912, states that he knows aconsed Nos. 1 and 
2, that their conduct was good, that accused 
Ne, 2 was Member of the Taluk’ Board ‘and | 
that he never heard that they harboured 

thieves or received stolen property. D. 
Ws. Nos 22 and 23, who own lands in the 
neighbourhood, also speak to their good 
character. D. W. No. 24, who was Talsildar of 
Gumsur from 1911 to 1914, states, that- 
their character was good and that he heard 


, nothing against them. As lst accused was 


his subordinate he had special’ means of 
knowing his character. D.W. No. 25, who is 
a ratired Tahsildar and at present manager 
under the Maharaja of Bobbili, states that 
he was Sub-Magistrate of Gumsur from 
1910 to 1912 that he knew 2nd accused 
and that he heard nothing against his 
character. D. W. No.” 26 is a retired 
Deputy Tahsildar, who says he knows 
accused Nos. 1 and 2 from 1888 and that he 
never heard anything against them. D, W. 
No. 27 is the Revenue Inspector who has 
been there for abont 3 years, and he 
states ‘he heard nothing against the 
accused. D. W. No, 28, who. was a Revenue 
Inspector, says that during his stay in 
the division the character of accused Nes. 1 
and 2 was good and that he heard no- 
thing against them. I am unable to agree 
with the Divisional Magistrate who dismissed 
the defence evidence summarily as being 
of a negative and intangible character and 
not of persons living on the spot. It is 
difficult to believe that, if the accused 
were notoriously bad persons or were 
guilty of even a fraction of the acts 
attributed to them, Deputy Colleators, 
Tahsildars, Snb- Magistrates, Revenue Ins- 
pestors and persons owning lands in the 
vicinity would not have heard of it. Nor am 
T able to appreciate the remarks cf the Distriat 
Magistrate that the evidence of Mr. Green’s 
subordinate has to be diacounted,as I see no- 
thing whigh casts any doubt on the bona fides af 


~ 
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Mr..Green. The evidence of the prosecution 
witnesses is vague and indefinite as to time 
and some acts complained of take us brok 
to several years. It also appears to me that 
men who bore a good character till a 
few years ago would not suddenly have 
degenerated into ‘thieves and dangerous 
persons, The evidence of the defence 
official witnesses bannot bs, therefore, rejected 
so summarily as the District Magistrate has 
done. 


Before discussing the prosection evidence, - 


it is, necessary. to bear in mind the 
circumstances under which. the present 
complaint was laid by the Sub Inspector 
who, as found by the Divisional Magistrate, 
has identified himself with the faction 
opposed to the accused in the dispute about 
Goshabadi land. The Ist accused 
has taken a lease of the village from some 
of the junior members and had also 
purchased some shares and was in possession 
for a long time. The Sirdar of Koradabadi 
tendered patitas to tenants alleging that 
he was entitled to J/Sth share. The 
disputes culminated “in 1¢97 by thf High 
Court deciding that the Koradabadi Sirdar 
could not tender patitas [see Raghu Gowdo 
v. Gowda Ohandro Naiko (10)]. Exhibits 
82 and 33 series are the documents under 
which lst accused get possession. The 
Koradabadi Sirdar having failed?in the High 
Court did not file a regular suit, but 


tried to get possession through the Mahapatros 


who had lent moneys to Goshabadi 
sadar, The lessora of Ist acaused 
stage supported him but afterwards took 
sides with ‘the Sirdar and the Mahapatros. 
Proceedings were taken by Ist accused 
under section 145 on the 13th April 1914 
and order (Exhibit 44) was passed in favour 
of the lst accused and his possession was 
sonfirmed. No suit was filed to contest 
this, The Koeradabadi Sirdar then wanted 
to prevent Ist accused reaping paddy and 
filed a criminal complaint of theft of 
paddy which was dismissed. Disputes continu- 
ed. The Ist accused again applied under 
section 145 in April 1916 and the order 
Exhibit P-3 was passed directing that Ist ac- 
cused should not be disturbed as regards 4/5ths 
of the estate and the counter-patitioner 
as regards 1/5th. The order as regards 1/5th 


Mokas- 


(10) 7 M. L. dr2dpabp. 246, 
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‘was ultimately upset by the High Court, 


Taking advantage of the order of Mr. Arndt, 
the Special Assistant Agent, the Koradabadi 
Sirdar attempted to enter on the lands 
and cut the crops, but the tenants who raised 
the crops objected that it was they that 
should harvest and not the landlord who 
had at best only a claim to the Rajabhagam 
after tenants harvested. The Ist accused 
filed a suit on the 23rd November and got 
a temporary injunctiun Exhibit P.4, 
The . Koradabadi Zomindar was in the 
meanwhile harvesting the crops and it was 
alleged that though the order of the Civil 
Court was shown to the Police they 
declined to interfere. The evidence of the con- 
stable P. W. No. 22 supports: this. Mr. Green 
then passed an order, dated 27th November 
1916, diresting the Police to obey the order 
The Magistrate finds, 
and there cin be little doubt from the 
evidence, that throughout these proceedings 
the Sub-Inspector of Polise, who is responsible 
for the initiation of the proceedings under 
section 110 against the accused and who < 
is a relation of the Mahapatros, was an 
active partizan of the opposite party. 
It was after the order of Mr. Green and- . 
when the Mahapatros and the Sirdar were. 
defeated in their attempts to get possession 
that proceedings were initiated under section 
110 against the ascused. Under these oir- 
cumstances the evidence of the Sub-Inspector 
and the Police witnesses has to be received 
with considerable caution. 

As already pointed out, the charges against 
the accused are (l) habituall protesting 
theives, (2) habitually committing or attempt- 
ing to commit or abetting the commission of 
offences involving a breach of the pease, (3) 
being dangerous and desperate, 

The second charge relates to cutting crops 
and taking forcible possession of lands. The 
chief items are Gochabadi lands, Panokyari 
lands and lands in Singapur. As regards.. 
Gochabadi lands I have already given. a 
history of the dispute. The case against the ` 
lst accused that he was present and came to 
the land with a number of persons is clearly 
disproved, as the Ist accused was on that 
The Sub- Divisional 

observes in this part of 
“My opinion of this affair, an far 


Magistrate, 
the case: 


_ as it relates to the first accused, is that he 


did send his men to Gochabadi to make 


v 
+ 


284 
ERIPASINDHU NAIKO V, EMPEROR, ~ 


a show of force but that he did not intend to, 


use force. His idea was obviously to hold up 
proceedings i in Gochabadi while he took steps 

. in Civil Courts. I cannot acquit Ist 
accused of all blame in this matter, even 

‘ though the ultimate responsiblity for it 
rests on other shoulders.’ Lt appears from 
the evidence that the lands were shared 
on the Rajabhagam system and if this is 
so, the ryols were justified in’ objecting to 
the landlord cutting.the crops even as- 
suming that the Sirdar was entitled to 
1-5th of the lands. The order of Mr, 
Arudt was admittedly set aside by the 
High Court.. The Ist acoused would well 

- have been within his legal rights if he took 
steps to prevent the opporite side from 
unlawfully entering on land in his po:ses- 
sion, especially as Mr. Arudt’s order re- 

= ferred to a fifth unspecified” share. It ig 
dificult to see how on the findings of the 


Magistrate the case is one for security 
under section 110. p 
As regards the. Panokyari lands the 


=. contesting parties were P. W. No, 19 and-one 
Govinda Naiko. Juakkow Prodhano purchased 

< “the lands in 1910 under Exhibit IIT and 
_ „leased them to Govinda Naiko by the deed 
Be Exhibit Va, In 1913 the brother of P.W. No, 
- 18 got a sale-deed from the same vendor, 
Exhibit Vb. The dispute between the rival 
claimants is pending in second appeals in 

the High Court. Exhibits V a and VI are 
leases in favour of Govinda Naiko. Prima 
facie title is in Govindo Naiko and the 
Magistrate states that Exhibits 4, 5, 6 and 7 
show that Govindo Naiko has a title, 
The learned Magistrate was wrong in 

. stating that lst acoused admitted bringing 
his men to out the crop. His Vakil 

~ denies, it and I have not been referred 
sto any part of the record supporting the 

. -Magistrate’s statement. It. is olear that 
lst acensed had no interest in the land. 

`> „Àg remarked by the Magistrate, P, W., No. 
s.. 19 is a bitter enemy of the lst accused 
and itis difficult to see how his statement 
can be accepted. No report was sent to the 
Police and it is extremely unlikely that 

P. ‘W. No. 19 or the enemies of the Ist ac- 
cused would not have, filed complaints, if 

as a matter of fact Ist accused went to 
the land with several’ men and carried 
away the crops. ‘The paddy was not 
taken to accused’s house but was in Govinda 
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Naiko’s house at Khyroradi, Exhibit 22 
shows that the accused were discharged 
in the theft casa and Exhibit 23 that the 
District Magistrate upheld the order of 
discharge. I find it difficult to see how 
the accused can be ordered to furnish 
security on so flimsy materials. 

As regards the Singapur lands the Magis- 
trate has fallen into the error. already. 
pointed out by me that Mr. Green took 


. the complaint of P. W, No. 10 on his file 


and threw it out. It appears from the 
evidence that Mr. Green threw out the 
complaint against P.W.Nc. 10. The evidence 
of P. W. No. 10 is worthless, especially as he 
wants to make out that the complaint 
which was thrown ont was concocted with 
the assistance of the Deputy Collector. 
As regards the dispute between P, W,- 
No. 9 and D. W. No. 29 about lands, it is 
clear from the evidence that D. W. No. 
29 obtained a decree Exhibit 24 against P. 
W,.No. 9. It also appears that he got posses- 
sion. P. W. No. 9saysthat accused Nos. 1 
and 2 out the crops with the help of 
Panos 5 years ago. The statement of P. 
W. No. 9 that the Deputy Collestor (who 
was fot then Mr. Green) asked him to 
complain ‘against the Haddis and Panos 
and not against Ist accused, is on the 
face of it absurd. It seems to meimpos- 
sible to act on evidences of this kind, 
relating to an occurrence said to have 


-taken place 4 or 5 years previously. The 


evidence of P. W. No. 11 is equally 
He is a servant of the op- 
posite faction. He says he complained to. 
no body about the alleged conduct of the 
Ist and 2nd accused even though ascording 
to him’ the Karji sent him to the Police, 
station with a false report. 

The evidence. as to forcible cutting and 
carrying away of crops is, therefore, worth- 
less and cannot, in my opinion, be ac- 
cepted. As regards the complaint abont 
the rescue of prisoners, ib is. said to have 
taken place so long ago as 1908. There 
is little to connect Sola Pano with the 
accused. It is difficnlt to ses Kow the 
accused can be held to be liable for the 
acts of the Panos in rescuing a fellow 
Pano. It not unfrequently happens that 
amongst the lower classes a fellow oaste- 
man who is arrested is rescued by the 
other villagers turning up, and if is a 


` lawlessness especially, 
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large order to hold the landlord liable 
simply because some of his servants res- 
cued others. It does not appear that 
any finding was recorded in the trial that 
accused had any hand in the rescue , of 
Sola - Pano; His plea seems to have been 
that he escaped while the constables -es- 
torting him were asleep. P, W. No. 28, 
the constable, speaks to the contents of 
reports and to his evidence inthe case. The 
originals ought to have been produced, if it was 
intended. by the prosecution to rely on them. 
- The second case about a rescue is limited to an 
attempt in 1915 by the lst accused and the 
evidence is equally worthless. It is difficult 


to see why, if the evidence of P. W. No.’ 


no steps were taken against 
The evidence of- 


22 ia true, 
lst- acoused at the time. 


=this witness as to Ist accused_turning up 


at Gochabadi with 800 men is false, as 
ist accused is proved to haya been at 
Berhampore on the date and the Magistrate 
finds that he was not at Gochabadi when 
the ryots turned up and refused to allow 
the Koradabadi servants to cut the srops. 
P. W. No. 16 states that he turned up 
with 12 men.to-supporé P, W. No, 22 
and that the Panos of Ist acoused ran 
away but Ist accused remained there. 
This is improbable. He admits that neither 
he nor the constable reported that lst accused 
attempted to rescue the prisoners., 

As regards complaint of theft. or the 
abetment of theft, the evidence of witnesses 
who sax that they heard from A thathe 
suspected the Sirdars or that theft was at 
their instance has, for the reasons already 
given by me, to be excluded. It is not 
evidense of repute and if the thefts are 
sought to be proved, the witnesses who 
have a direct knowledge of the affair ought 
to have been called. The Magistrate seems 
to haye thought that because Panos com- 
mitted theft and some prosecution witnesses 
state that they are accused Panos, the case 
against the accused is proved. It is well 
‘known that Panos like Marravars, Kallars 
and other tribes are addicted to thoft and 
during” the non- 
cultivating seasons, The District Magis- 
trate in his judgment says that Panos are 
notoriousry addicted to crime. Under 
these circumstances great caution has to be 
used in fixing liability on the landlords, 
especially: as almost every landlord in those 
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parts has to employ Pano cultivators. In 
this connectionI may refer to the obser- 
vations in Nilkamal Das v, Emperor (11), 
where it was held that the facts that a 
landlord has tenants of bad character 
under him, that he lends money to tenants 
of bad character under him when they 
are in difficulty and that he mediates 
between his tenants who are accused of 
theft and their vistims, are not grounds 
for requiring securify under section 110. 
If these remarks are borne in mind and 
hearsay evidence excluded, there is very 
little reliable evidence to show that ao- 
cused either took part in or abetted 
thefts. They are rich ‘and influential 
persons, and it is difficult to believe that 
they either profited by the small thefts 
or instigated Panos (who required little 
inducements to thieve) to commit theft. 
The fact that in 2 or 3 oases they in- 
terested themselves in the case against 
the Panos, even if true, is quite con- 
sistent with a desire to help servants 
whom they considered wrongly charged. 
The Magistrate erred in thinking that in 
spite of acqnuittals of the persons actually 
charged with offences the facts relied on 
by the ‘prosecution in those oases can be ~ 
relevant evidence against the present 
accused. I need only refer to the obser- 
vations in Nagireddy Kondareddy, Inre (1) 
already referred to. 

As regards forest offenses, any inference ` 
that particular forest officials may draw 
as to the persons who committed theft 
will not be evidence of repute. The Court 
has to test the sources of the information 
that led therm to infer that the accused 
had anything to do with the thefts, State- 
ments in forest department files will not 
be evidence by themselyes. As otber 
landlords besides ‘the accused have Pano 
servants, the fast that the Forest Ranger 
was of opinion that, from the nature of 
the wood stolen, othérs ought to be behind 
them would apply generally to. landlords, 
and there is no special reason why the 
acoused should be charged in particular, 
The forest officials were not likely to be 
afraid of the - village Karji (the lst 
accused) and there is no reason why they 
did not prosecute him. The illicit grazing 


(11) 6 C. L. J. 711; 6 Or. L. J. 403, 
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“of the’ buffalos -on one occasion in respect 


of which compensation was levied by the 
forest’ department, even if true, would not 
be a ground for requiring security under 
section 110; nor would the remarks in a 
file that some shicaries on one occasion 
used the gun of 2nd accused be sufficient, 

As regards the evidence of P, Ws. Nos. 14 
and 15 it is difficnlé to see how, even if it 
case of theft can be made 

out, First acoused told P. W. No.14 that 
his servants brought timber without orders 
and offered to pay the price, -which offer 
thé merchant accepted. P. W. No. 15 says 
that stolen timber was found near the 
‘village where jlst. acoused and several 
“others lived. The fact that 2nd accused 
purchased the logs and paid Rs. 75 for 
-them would not show he was the thief. 

As regards evidence of repute the pro- 
secution witnesses are mot men of any 
special consequence and the evidence is in 

my opinion more than counterbalanced by 
the ‘evidence of officials and |, respectable 
residents, which I have already referred 
to. Sevéral prosecution. witnesses are on 
bad terms with the accused and evidence 
“of the sort they . give 
by ’ the Police Snb-Inspector 
W. No. 1, who is on bad terms 


P: 
with 


- „the acoused and who launched tke pre- 


sent prosecution after all attempts to help 
the Mahapatros and the Sirdar in the land 
- dispute between them and accused had 
~failed. The Magistrate is of opinion that 
the Sub-Inspestor P. W. No. 1 is the 
ehampion of the faction opposed’ to the 
accused, and I have little doubt that the 
present proceedings were not instituted bona 
fide by P. W. No. 1. . 
The case has been very fully argued 
on, both sides, and I have little hésitation 
in holding that both .on, the points of 
law and the questions’ of -fact raised the 
order requiring security is unsupportables 
I set aside the order and direct that the 
bonds if executed by accused Nos. i and 2 be 
cancelled. E 
Order set. aside, 
M.G.P. 
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PUNJAB CHIEF COURT. 
Caiminat Revision No. 250 or 1918. 
- Maroh 22, 1918. ` : 
Present: —Mr. Justice Wilberforce. 
JIA LAL-- Peritioner 
versus 
PHOGO MAL AND OTHERS— 


RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 195— 
Sunction to prosecute—Oity Magistrate, whether 
permanent Court— Jurisdiction. 


The Court of the City Magistrate is not a perma- 
nent Court with a perpetual succession of Judges; 
so that where a Oity vuagistrate “has been trans- 


he} 


ferred, his successor has no power to sanction a ` 


prosecution in respect of an offence committed before 
his predecessor In such a case the Sessions Judge 
alone is competent to grant the necessary sanction 
under section i96 of the Criminal Procedure. Code. 
[p. 287, col. 1.] ` 


Criminal revision from the order of the 
Sassions Judge, Lahore, .dated the llth 
February 1918. AN f 


Messrs. Durga Das and Amin Chand, for the 
Petitioner. 


Mr. Duni Ohang, for the Respondents. 


~ JUDGMENT.—In 
tioner applies 


this case the peti- 
for revision of an order of 


.the- Sessions Judge of Labore, to the effect 


that the Oity Magistrate should resord his 
opinion as to whether a prosecution should 
be sanctioned under section 195, Criminal 
Prosedure Code, and should bimself decide 
the case. The legality of this order is- 
questioned on the ground that the Magis- 
trate who tried the case ont of which 
the ‘application for sanction arises, has been 
transferred and that under these circum- 
stances only the Court to which he was 
subordinate, sould grant the necessary 
sanction, As an authority for this pro- 
position Muhammad Ishaq v. Muqim-ud- 


din (1) is quoted. The original oase was . 


tried by the City Magistrate, and Counsel! 
for the respondents argues that his Court 
is a permanent one with a perpetual succes- 


-sion of Jadges and that, therefore, Mukam- 


mad Ishaq v. Mugim-ud-din (1) does not . 


apply. Counsel for the respondents also 
relies upona Madras case quoted as Phina 


(1) 19 Ind. Cas. 178; 7 P. R. 1918 Cr; 207 P, L, R, 
1918; 14 Cr. L. J. 178. < i 
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. BHUBAN RAM V. BIBHUTI BHUSAN BISWAS, 
Singh v. Empress (2). Following, however, 


the principle adopted in Muhammad Ishaq: 


y. Mugim-ud din (1), I cannot hold the 
Court of the City Magistrate to be a 
permanent ode witha perpetual guécession of 
Judges. The Court in question is only of 
recent creation and is a Court not known 
to the Criminal Procedure Code. I, there- 
fore, hold that only the Sessions Judge is 
competent under the provisions of section 195 
to grant the necessary sanction. 


Counsel for the raspondents alsə refer- 
red to an order passed by Mr. Coldstream, 
the first ` Sessions Judge, - who took 
cognizance of this case. , Mr. Coldstream 
pissed an order on the 14th February 
19:7 that .tie matter was one for the 
City Magistrate to decide. This order I 
‘hold to be opposed to law. The order in 
question was not followed by Rai Bahadur 
“Lala Damodar Das, who on the 31st Ogfa- 
ber 1917 held that the City Magistrate 
should gsumbit a report for final orders. It 
is true that Rai Bahadur Lala Damodar 
Das had no power to reverse the order of 
his predecessor and that for this reason 
his order is equally ulira wires. As, how- 


ever, the wholé case is now before me on ~- 


revision, it is not necessary to consider 
how far the parties are bound by the 
orders of Mr.- Coldstream, or Rai Bahadur 
Lala Damodar Das. 


I accept: the application for revision and 


direst the Sessions Judge to deside 
whether sanction should be given or 
not, i : 
Revision accepted., 
(2) 25 P. R. 1889 Cr. ; 
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| CALCUTTA HIGH COURT, - 
CRIMINAL Rererence No, 86 or 1918, 
CriminaL Revision No, 35 or 1918. 
July 29, 1918. 
Present:— Mr, Justice Richardson and 
Justice Sir Syed Shamsul Huda, Kr. 
BHUBAN RAM AND OTHERS— ACCUSED 
— PETITIONERS : 
. Versus xy 
BIBHUTI BHUSAN BISWAS—Cowprain- 


ANT— OPPOSITE PARTY, - - 
Penal Code (Act XLV of 1860), s. 290—Public nut. 
sance, user of premises giving rise to—Proprietors of 
premises, whether liable—Master and servant——-Master, . 
liability of, for servant's acta, 


` 


. Speaking generally, where the user of premises- 


. gives rise to a nuisance the person liable under 


section 290 of the Penal Code is the occupier for the 
time being, whoever he may be. A proprietor who: 
is nob in occupation of the premises is not liable, 
unless his conduct amounts to an abetment of the 
offence under that section. |p. 288, col. 1.] i 


The general rulo is that a master is not criminally , 
answerable for the acts of his servant. [p. 288, col, 1.] 


Reference made .by the Sessions Judge, 
Dinajpur under section 438, Uriminal Proce- 
dure Code, 


Babus Dasarathi Sanyal and Debendra 
Narain Bhatta, for the Petitioners. l 


Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. i 


JUDGMENT.—This is a reference by 
the Sessions Judge of Dinajpur under sec- 
tion 438, Criminal Procedure Code, ‘The 
learned Sessiona Judge states tle facts as 
follows; “A steam paddy husking machine 
was setup in Dinajpur Municipality in 19.2, 
with the permission of ' the Municipality, 
Up to December 19:7 it appearsto have 
worked only by day and ‘there was no 
complaint. But in that month it began 


_working both by day and by night and 


a complaint was filed on thellth January 
1918 by ten persons living near it that the 
dust, smoke, smell and noise of the machine 
were a public nuisance both by day and by 
night. The District Magistrate thereupon 
prohibited the working of the mill by night 
and summoned the proprietors and the 
manager under sestion 290, Indian Penal 
Code. At the trial the persons living close to 
the mill, said that they were annoyed by 


` 
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gone mill in various ways bat chiefly be- 
-Sause it disturbed their sleep at night. 
Qne.man who signed the petition, however, 
said that it did not- inconvenience him at 
‘all, and 19 defence witnesses who live in 
A z, thé same neighbourhood but rather further 
“away, deposed that the mill caused them 
no annoyance. The trying Magistrate held 
‘fat the working of the mill at nightin 
„YA ‘xesidential portion of the 
_“gbisotionsle and that the noise of it 
amounted to a public nuisance and he fined 
T thet manager and the three proprietors 
Rs. 50 each under section 290, Indan Penal 


| i ode. 3 


The learned Sessions Judge was of 
E opinion that the conviction of the pro- 
“.prietors. was bad in law and he re- 
commended that their conviction, should 
,.-be. set aside. He. was of opinion, however, 
that there was nothing in - the conviction 
wot the manager. 


i : We have heard the matter argued on 
behalf of the persons. convicted by Mr. 
Sanyal and on behalf of the Crown by 
+ the Deputy Legal Remembrancer. In the 
result we.agree with tha Sessions Judge 
that the conviction of the proprietors of 
the mill should be set aside. The general 
rule is that a principal is not criminally 
answerable for the acts of his agent. In 
the present case the proprietors of the 
mill were not living on the premises; 
two of the three proprietors live in the 
United Provinces and the third lives in 
Darjeeling. Speaking generally, the pérson 
liable where the user of premises gives 
rise to & nuisance, is the ocaupier for the 
- time being, whoever he may be. “The occupier 
inthe present case is the servant of the 
proprietors. No doubt the proprietors might 
be liable for abetment. But in the present 
case abetment is neither proved nor charged. 
In this view we mast set aside the gon- 
vistion of the three proprietors, Bhuban 
Ram, Ramananda Ram and Deo Chand 
Ram, 


As to thg“conviotion of the manager, 
Mr. Sanyal has argued that the fasts do 
not bring the present case within the definition 
of a public nuisance-to be found in section 268, 
Indian Penal Code. That section, so far 
és it is necessary to quotéit, says that 
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‘who does any act 


town was. 


[1918 


a- person is guilty of a public nuisance 
or ‘is guilty of an 
illegal omission which causes any Common ~ 
injury, danger or annoyance to the public 
or to the people in general who dwell or 
occupy property in the vicinity. 


As to this question, though there may 
be some conflist in the evidence we are 
of opinion that there were materials be- 
fore the Magistrate on which he was at 
liberty to find that the working of the 
mill at night amounted to a publio nui- 
sange, within the words I have read, In 
this view we are not disposed to inter- 
fere with the conviction of the manager 
or to interfere with the sentence passed 
upon him. The application made’ on behalf 
of the manager must, therefore, be refus- 
ed. 


As regards the proprietors, we were re- 
ferred to certain cases decided in England 
[Rez v. Medley (1) _and Reg. v. Stephen 
(2)]. These cases were decided under the 
Common Law. In India the question is 
merely how the Statute should be constrs- 
ed and the English cases cited are, in our 


- opinion, no authority on the construction 


of the Penal Code. 2 


The .fine imposed on the proprietors must, 
if paid, be refunded, 


Application partly allowed. 


(1) (1884) 6 Car. & P, 292, ` 
(2) (1866) 1 Q. È. 702;.7B. & S. 710; 12 Jur. 
s oe 14 L, T., 693; 14 W. R. 859; 10 Cox C.C. 
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CALCUTTA HIGH COURT. 
„APPEAL From Appentate Decree No. 3388 or 
1915, 
dune 25, 1918. 

Present: — Mr, Justice Walmsley and Mr. 
Justice Panton. 

MARIE PENHEIRO AND ANOTHER— 
PLAINTIFFS —— APPELLANTS 
versus 
JOTINDRA MOHAN SEN—Derenpant 


— RESPONDENT, 

Succession Act (X of 1865), ss, 269, 298—Ewecutor, 
power of, to deal with property of deccased-—Legacy— 
Assent of executor, effect of, 

An executor, after having given his assent to a 


legacy, is nob competent to deal further with the 


property bequeathed. [p. 290, col. 1.] 
< An executor, although he has the power to dispose 
of the property of the deceased in such manner as 
he thinks fit under section 269 of the Succession Act, 
p” be able to give reasons for doing so. [p. 280, col, 
1 

Appeal against the decree of the District 
Judge, Chittagong, dated the 22nd 
May 1915, affirming that of the Munsif 
at Sadar, dated the 3lst December 19i4. 


FACTS.—This appeal arises ont of 2 suit 
for a declaration that a mortgage-bond 
covering the properties of the minor plaint- 
iffs is inoperative. 


The plaintiffs are minors. Their entire 
homestead, two-thirds of which they inherited 
from their father and the remaining one-third 
they got as legatees under the Will of their 
Isabella Penheiro, 
died in July 1910 after appointing by her 
Will one Macdonald Polasso as executor who 
took out Probate on Ist of June 1911, was 
mortgaged by Macdonald Polacco on the 29th 
of December 1912 to defendant. The re- 
cital of the mortgage was as follows!— 


“I, Polacco, as executor to the estate of 
Isabella Penoheiro’ hereby hypothecate the 
land., ..on behalf of legatees Marie 
Penheiro ‘and Anthony Penheiro,......c0+ 
I execute this mortgage instead of one time 
barred executed on 29th December 1911.” 
But before the mortgage, Macdonald Polacco 
had executed a lease on 14th May 1912 in 
respect of one-third of the homestead as execu- 
tor and guardian, etc., of the minor plaintiffs. 
This lease not being in question, the first 
Conrt granted the plaintiffs a decree which 
was set aside by the lower Appellate Court. 
The plaintiffs, therefore, preferred an appeal 
to the High Court, 
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Babu Charu Chandra Sen, for the Appellants. ~. 
—lIt appears that the mortgage in its entirety 
is void and inoperative. The executor Mads 
donald Folasco having given his assent to” 
the legacy was not competent to deal further 
with the property. His assent divested his 
interest as executor therein and transferred | 
the bequest to the legatees. From the 
moment of the cessation of kis interest as | 
executor, he could not dispose of the property <” 
in any way. See section 293 of the Indian- 


Succession Act. 


He could deal with the property so long as 
he had interest ir the property as executor,- . 
Refers to section 269 of the Succession Act. 

Moreover, no necessity for the mortgage 
bas been established, so the mortgage is 
inoperative, At any rate the mortgage is- . 
inoperative at least in respect of the two- 
third of the homestead inherited by the minors. 
from their father. The person who executed , 
the mortgage was neither executor, nor 
administrator in respect of this two thirds. Ha -~ 
was neither the guardian of the minor plain- 
tiffs nor did he purport to act as guardian 
while executing the mortgage, and no neces- 
sity for the mortgage has been established 
nor was he acting for the benefit of the 
minors as a defacto guardian, So the mort- 
gage can by no means bs enforsible as 
against the minors’ property, 

JUDGMENT. 

WaALMSLEY, J.—This appeal is pre- 
ferred by the plaintiffs, who are minors 
represented by a guardian. They inberit- 
ed two thirds of their ancestral homestead 
from their father. The remaining one- 
third was bequeathed to them by their grand- 
mother or step grandmother Isabella Penheiro. 
One Macdonald Polacco wasappointed executor 
by the Will of Isabella Penheiro and he took - 
out Probate. Abouta year after the grant 
of Probate he executed a lease in respect of 
one-third of the homestead and in the 
following December, z.e., 18 months after the’ 
Probate was granted he mortgaged the entire 
homestead to the defendant No, 2 in the 
name of defendant No, 3. We are not now 
concerned with the lease. The suit out of 
which tbe present appeal arises was brought 
by the plaintiffs for a declaration that the 
mortgage executed by this Macdonald Polaceo 
was inoperative. The first Court granted 
the plaintiffs a decree An appeal was: 
preferred by defendant No. 3. It was heard 
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en parte and the 
reversed the order of .the first Court and 
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learned District Judge 
dismissed the suit. 

The plaintiffs have now preferred this 
‘appeal, and two arguments have been ad- 
The first is that the mortgage is 
entirely void and the second is that, at any 
rate, it is void with regard to the two-thirds 
share inherited by the minors from their 
father, 

So far as the second point is concerned, 
„it seems to me quite clear that the decision 
“of the learned Judge was wrong. The first 
Court found that Polacco was not the 
guardian of the minors and the document 
itself does not pretend to ‘show that he 
was acting as their guardian. `The first 
Court also found that there was no necessity 
for the mortgage. That being so, it is quite 
‘clear with regard to the two-thirds inherited 
from the father that the mortgage was 
inoperative. 

The first point relates to the entire. mort- 
gage and | think it is equally strong. The 
executor appears to have given his assent 
to the legacy and, having done that, he 
was not competent, as the learned Munaif, 
paid, to-deal further with the property as 
provided by section 293 of the Succession, 


` Act. It may also be said -that an executor 


although he has the power to dispose of 
the property of the deceased in such manner 
as he thinks fit under section 269, must 
be able to give reasons for doing so; and 
in the present case the finding of the first 
Court that there was no necessity for the 
mortgage at all bas not been displaced by 
tthe learned District Judge. It appears to 
me, therefore, that the Jecision of the lower 
Appellate Court is wrong and must be 
reversed and the suit decreed with costs in 
all Courts. The costs of this Court will 
be on the ex parte soale, a3 nobody appears 
‘on behalf of the defendant-respondent. 


Payton, J.——I agree. 
Appeal allowed. 
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PATNA HIGHGOURT, . 
Letrers Parent Appeat No. 86 or, 1917, 
February 25, 1918. 
Present:—Sir Dawson Miller, Kt., 
Chief Justice,and Mr. Justice Mullick. 
NATHE PUJARI AND OTHERs— PLAINTIFFS — 
APPELLANTS 
versus 


RADHA BINODE NATE Dhanu Ne 2 


RESPONDENT. 

Hindn Law—Religious endowment—Trustee, whether 
can transfer office or trust property—Adverse possession’ 
as against trustee—Limitation Act (IX of 1908), s. 10, 
Sch, 1, Art. 124, applicability of.. . 

A trustee ofa public religious endowment cannot 
alienate his office and duties or the possession of the 
trust property at his own will either by sale or 
gift, so as to create a valid title in the transferee. 
He cannot eyen create a life-interest in favour of 
the donee in respect of the shebaiti right. He has no 
beneficial interest beyond what may be expressed 
in the trust and has no powers of alienation beyond 
what may be necessary or beneficial for the purposes 
of the trust. [p. 293, cols. 1 & 2.] 

Section 10 of the, Limitation Act applies only 
where the person setting-up adverse possession 
claims adversely tothe beneficial owner. Where, 
however, a person has been performing the duties’ 
of a shebatt of an idol and applying the trust funds to 
the proper purposes of the trust and claims the right 
to hold that office and to perform those duties, 
section 10 of the Limitation Act has no application 
aud he can acquire that right as against the original 
shebait by adverse possession. [p. 296, col. 2.] 

By Article 124 of the Limitation Act a suil for pos- 
session of an hereditary office is barred after 12 years 
from the time when the defendant takes possession 
adversely to the plaintiff. Articles 134 and 144 do 
not apply to such cases. [p. 298, col. 2; p. 294, col. 1.] 


Letters Patent Appeal froma decision of 


Mr. Justice Roe, dated the 20th March 
1915, in Second Appeal No. 2532 of 1915, 
affirming that of the Subordinate 


Judge, Cuttack, dated the 26th August 1915, 


reversing that of the Munsif, Puri, dated 
the 9th January 1915. 

Mr. Sushil Madhab Mullick, for the 
Appellaiits. 


Messrs. Hasan Imam and Achlendra Nath 
Das, for the Respondent. 


`~ JUDGMENT. 


Mrutar, C. J.—In this case the appellants 
(plaintiffs Nos. 2 to 24) seek for a 
declaration that certain lands in Mauza 
Brahmeswarpur in the Puri district are 
thedebutier bazyafti of Sri Brahmeswar Deb 
who was the plaintiff No. 1 in the suit and 
that they, the remaining plaintiffs, are the 
marfaidars'on his behalf. They also seek 


oe 
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for possession of the said lands as against 


the defendants, who themselves claim to 
“ba the marfatdurs on behalf of the 
“The appollants base their claim upon the 


idol. 


fact that they are the descendants of the 
original marfatdar of the idol and say 
that in the year’ 1879 their ancestors, 
the then marfatdars or shebatts, appointed 
one ‘Rashbibari Naik, the father of the 
defendants, to act as manager or agent 
on their behalf and that on his 
which ocotirred some two or three- years 
before this suit was instituted, all right 
or title,if any, which he may have had 
in the lands or in the office of marfatdar 
or shebait of the deity, came to an end 
and did not devolve upon his heirs. They 
further contend that the late Rashbihari 
Naik did not and never ‘could acquire any 
legal right in the marfatdar title, as such 
title could not lawfully be tranaferred. 
The defendants’ case as originally pleaded 
was that their ‘father Rashbihari Naik 
acquired a valid title from the plaintiffs’ 
ancestors by a deed of gift dated the 
25th April 1879 to the murfatdari rights 


in respect of the lands in dispute, for 
the management of the same on behalf 
of the deity and that they succeeded 


by inheritance to the same on their father’s 
death. They further say that if the deed 
of 1879 was by Hindu Law invalid, then 
their father acquired by adverse possession 
for more than twelve years a good title 
and that the plaintiffs’ suit is ‘barred by 
limitation. 

If the desd of 1879 in fact purported 
to transfer the ‘absolute interést in the 
marfotdart rights to Rashbihari Naik, and 
was not merely the appointment of an 
agent to act for the marfatdars who 
retained the title in themselves, then there 
can be little doubt that such a transac- 
tion, is according to Hindu Law invalid. 
In section 439 of Mayne’s Hindu Law 
and Usage the learned author, in dealing 
with the devolution of the trust sreated 
by religious endowments of this descrip- 
tion, says: “In no case can the trustee 
sell or lease the right of management 
though conpled with the obligation to 
Manage in conformity with the trusts 
annexed thereto, nor is the right saleable 
in execution under a  desres.” This 
summary of the law would appear to he 
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in conformity with a long series of 
decisions which it is unnecessary to refer to: 

Whatever contention the respondents 
may have urged in the Courts below, 1 
was conceded before us that the trustee5 


of a public religious endowment, such af. ° 


this is admitted to be, could not alienate 
their office and duties or the possession 
of the trust property at their own will 
either by sale or gift so as to create a 
valid title in the transferee. The appellants’ 
contention was that the deed in question. 
did not purport to transfer either the 
office or the property of the trust but 
merely appointed Rashbihari Naik to ast 
as agent during his lifetime for the 
trustees, the office and possession of the 
property being retained in the latter; or 
at most that the transfer was that of a 
life-interest only to the donee and that 
the office and right to possession of the 


estate reverted on his death to the 
appellants as heirs of the donors, and 
that in these circumstances no title by 
adverse possession could arise either 
in Rashbihari Naik or his children, the 
respondents. 


Two translations of the document of 
the 25th April 1879 were produced and 
submitted to us, but they did not differ 
in any material respeet. I take that 
which was checked: by the officer of this 
Court, who. was conversant with the 
language of the original. ‘It is executed 
by 12 persons and recites that the lands 
scheduled at the end of the document 
forming mans 61, 17. 2 of naik and nanatk 
land belong to Sri  Brahmeswar Deb 
installed in Brahmeswarpur Mauza anda 
were settled by their ancestors (4 in 
number), who paid the bazyafti jama to the 
Government and with the remainder of 
the produce managed the festivals of the 
aforesaid Deb and that after their death 
four of the signatories were carrying on’ 
the management. It then proceeds as 
follows: — 

“But in the resent mutation of names 
we being the relatives and oo-sharers of 
the above-mentioned reportdars, our names 
have been entered in respect of the said 
land. Under the circumstanses as we the 
co-sharers are many, and we could not 
collect and realise the rent -appertaining 
to the koth kismat of the aforesaid Deb 
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from the Mufassil in time and as‘ we are 
unable to manage the festivals, eto., regular- 
ly, we, in a sound condition of mind 
and of our own free-will, without any 
coercion make over the aforesaid mans 61° 
17-2 of koth kismat and the temple, trees 
thereon and moveable property of the 
aforesaid Deb to Babu Rashbihari Naik, 
son of Minaketan Naik, inhabitant of 


Berboi Mauza, Pergana Limbai, who pays - 


much attention to the affairs of the 
aforesaid Deb, as marfatdars, and specially 
because the aforesaid Deb is the family 
god of the said Babu. We do_ hereby 
execute and- agree that from this day 
- forth the said Babu, as marfaidar, shall 
remain in possession, shall sollest and 
realise the produce of the said land and 
the arrears of dues from the raiyats and the 
future dues from them and shall pay the 
Government dues according to the kisis 
and carry on the festivals, ete., of « the 
Thakur with the balance of the income 
and shall credit the balance to the 
kotha chandar of the aforesaid Thakur. 
With ‘that he will make improvement of 
the temple and the property of the 
Thakur in the future. He shall bring 
the patias and kabuliyats into force with 
the ratyats. He shall carry on the 
- festivals and bhegs and shall pay the 
customary dues tothe other sabaks, pujaris 
and sankhuas. If after this, they do not 
attend to their duties then he shall settle it 
in consultation with us, and we shall continue 
to get what we have been getting ont of the 
khanja bhog in the festivals. He will act 
according to conditions mentioned in the old 
patta of the koth kismat or according to the 
conditions to be laid down in the future 
settlement. He will get the marfatdari 
report of the said land duly recorded in 
his name. We give up our right and 
possession which we had in the koth 
< kismat of the aforesaid Deb and in the 
above-mentioned land which we had till 
to-day and cease to have any concern in 


>: . them in all respects, Neither we nor our heirs 


or relations have or - will have, or will 
prefer any claim or objestion from to-day 
and if preferred if will not be accepted 
in apy Court. We execute this deed of 
gift so that it may be usoful when necessary, 
“We agree to this deed of gift. The 14th 
dey of Mesa 1286 V: 5., corresponding to 
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the 25th day of April 1879. 

“It may he noted that we have borrowed i 
Rs. 200 for the management of the seba 
and puja of the aforesaid Deb from 
Gouranga Naik, Taraboi, Pergana Limbai, 
and Gangadhar Swayin of Rencho, Pergana 
Limbai, and Babu Bhagirathi Naik of 
Berboi, Pergana Limbai, and Babu Rash- 
bibari Naik. Babu Rashbihari Naik will 
pay the amount to the mahajais ont of 
the property of the aforesaid Deb, Date 
and yearas above.” Then follows a schedule 
of the properties referred to. 

It appears from the evidence that in ac- 
cordance with the provisions made in the 
deed Rashbihari Naik got his name recorded 
as marfatdar and took over possession of 
the property, and until the time of bis” 
death in 1911 carried ont the duties of his 
office apparently with credit’ to himself and. 
satisfaction to every body concerned. It 
seems almost impossible to contend after 
reading this document that it was not 
intended to invest Rashbihari Naik with 
the office of marafatdar or shebatt of the 
idol and to put him in possession of the 
property as trustee to perform the duties 
incidental to that office, All right and 
possession of the donorsas marfatdars in 
the property in question is expressly handed 
over and all right to interference by them 
or their heirs for the future- is in terms 
abandoned, The only reservations were 
that the donors should sontinne to get what 
they had allalong been gotting, viz, their 
share inthe khanja bhogs at the festivals, 
a thing which they were entitled to in 
any event, and a somewhat nebulous 
right to be consulted in the event of the 
sebaks, pujaris or sankhuas failing to 
perform their duties after being” paid 
their customary dues. It does not even 
appear that any advice that might be tendered, 
if the oocasion contemplated should arise, 
was bound to be followed, and indeed from 
the later portion of the document it would 
appear that the new marfutdar would be 
within his rights in refusing to tolerate any 
interference in his conduct of the affairs 
of the office so long as those affairs were 
administered in accordance with the terms 
of the trust. In my opinion the deed 
purported to transfer both the office and 
the possession of the properties to Rash- 
bihari Naik and to install him as marfatdar 
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with all the rights and duties appertaining 


. to the office in place of those by whom 


he was appointed. The appellants contended, 
however, that what. was transferred was a 
life-interest 
inheritance and relied on the case of 
Kalidas Mullick v. Kanhaya Lal Pundit 
(1). Although it is true that tke deed 
under consideration in that case was in 
mapy respects similar to the present 
document, the circumstances were entirely 
different, The donor in that case was a 
Hindu widow who had a life-interest only 
in the property transferred,-and after the 
death of the transferee she executed a 
further deed of gift to the wife of the 
appellent. Is was found by their Lordships 
that the first deed conveyed a life-interest 
only’to the grantee. The only principle of eon- 
struction to be derived from that case is that 
although the general Fale is that indefinite 
words of. gift are calculated to convey all 
the interest of the grantor, it is nevertheless 
necessary to read the whole instrument to 
gather the intention. According to the general 
rule a grant without words of limitation con- 
veys an estate of inheritance, and Dean find 
nothing in the present deed to indicate a 
different intention. 
the latter part of the instrument, which pur- 
ports to bind nat only the grantors but also 


‘their heirs and relations, seems to indicate an 


intention to transfer the possession of the 
property and the rights and duties of 
the office to the grantee in perpetuity. 

Assuming, however, that the intention was 
to convey an estate for life only to 
Rashbihari Naik, the case of Kalilas Mullick 
v. Kanhaya Lal Pundit (1) (ubi sup.) is no 
authority for the proposition that the trustees 
ofa publio religious endowment have power to 
grant away even a life estate in the 
shebailt rights attending the worship of the 
idol. Unless the appellants can establish 
this, it follows the grant to Rashbihari 
Naik, whether for his lifetime only or for 
the larger estate, would be invalid and his 
adverse possession would begin from the 
moment be assumed the .duties of the 
office and took over possession of the property. 
In the case relied on no question was 
raised as to the validity of the document 
affecting the | transfer to Ruttonmoni. 

(1) 116, 121, 1) T. A, 218; S Ind. Jur. 688; 4 Sar. 
P. C, J. 578; 5 Ind. Dec. (N. s.) 889 (P. CO). 
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only and not an estate of. 


On the contrary, I think . 
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And although it is stated in the judgment 
of the Privy Council that the property. 
had been dedicated by the deceased father- 
in-law and husband of the grantor to the 
service of the two idols, it appears that in 
the High Court and in the Privy Council the 
case was argued upon the assumption that 
the grantor had full powers of alienation. 
The case appears to have been one where 
the beneficial ownership was retained, the 
property being subject to a trust only 
to apply part of the income for the support 
of the worship of the idol and the per- 
formance of religious festivals, and not as 
in the present case, where the whole 
property was transferred in perpetuity to 
the deity -for religions purposes. In the 
former .case the land is alienable (see 
Mayne’s Hindu Law and Usage, section 
438), In a case like the present it is clear 
that the trustee has no beneficial interest 
beyond what may be expressed in the 
teust and has no powers of alienation beyond 
what may be necessary or beneficial for the 
purposes of the trust. It was not contended 


“before this Court that the ‘transfer was 


necessary for the benefit of the trust. In 
Ayancheri Kovilagath Rama Varma Tambaran 
v. Acholathil Varikolt Ruman Nayar (2) it 
was held that a leage for a term of years 
of the management of a temple and 
its properties, in consideration of an 
advance made for the purposes of paying 
off debts said to have been contracted for 
the purposes of the temple, was invalid, 
I ean see no material distinction between 
such a oase and the transfer of the office 
for the life ofthe transferee and,in my 
opinion, whether the deed of 1879 purported 
to sonvey the whole estate ora life-interest 
only the transaction was in either case 
invalid. 

It remains to consider whether Rash- 
bibari Naik, and through him the respond- 
ents, acquired by adverse possession 
right to the office of marfatdars and to 
possession and management of the trust’ 
property so as to bar the appellants’ 
claim. Rasbbihari Naik wasin undisturbed 
possession from 1879 until the date of his 
death in 1911, a period of over thirty. 
years. By Article 124 of the First Schedule 
of the Limitation Act. a suit for posses. 


(2) 5 M. 89; 2 Ind. Dee, (x. s.) 63, 
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sion of an hereditary office is barred after 
„a twelve years from the time when the de- 
fendant takes possession adversely to the 
plaintiff, and Article 144 would cover the 
case of the possession of property not 
coming within Article 134 or any of the 
other ~- Articles. It was “contended that 
section 10 of the Limitation Act applies 
so as to remove the bar, In my opinion, 
this section has no application to the pre- 
sent case. The respondents are not seeking 
to set up an adverse title to the beneficial 
‘owner, the plaintiff No. 1, nor is there 
any question as to the misappropriation 
or improper use of the trust property. 
The possession of Rashbibari Naik and 
his suscessors has been that of trustees, 
_ and the -claim of the appellants is not 
founded on a breach of trust. It is a 
claim to dispossess the respondents from 
an hereditary office and to have it declared 
that the appellants are the rightful owners 
of that office. Had the respondents been 
glaiming the lend as their own property 
or had they been applying the proceeds to 
purpose not sanctioned by the trust, posai- 
bly section 10 might have been prayed in 
aid so as to` deprive them of any benefit 


they might claim to derive from long posses- - 


sion. The case of Abhiram Goswami Mohant v. 
Shyama Oharan Nandi (3) relied on by 
the appellants was acase where the Mohant 
of a temple grantédd to a company called 
the Barakar Brick and Tile Co., Ld., a 
mokarrart lease of debutter lands dedicated 
to the worship of an idol, thereby depriv- 
ing the endowment of all further benefit 
in the, property except the fixed rent. It 
was found that there were no circum. 
stances of necessity, to justify the grant. 
The grant itself was a “breach of trust 
‘interfering with the rights of ownership 
vested in the deity. It was held that 
Articla 134 of the Limitation Act did 
not apply as there was no purchase” within 
the meaning .0f the Act, a lessee not being 
a purchaser. A passage in the judgment 
of their Lordships in that case, which says 
“The operation of this Article 134 is 
controlled by section 10 of the Act” was 
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learned Munsif before whom the piésent 
case originally came, but the mischief 
aimed at by section 10 was present in 
the case just cited whereas it does not 
exist in the present case. This distinction ` 
is made’ clear by a reference to the 
judgment of the Subordinate Judge. “On 
pages 11 and 12 of the paper-book he 
discusses the question of the cause of 
action of the plaintiff No. 1 (the deity) 
whom the plaintiffs Nos. 2 to 24 (the 
present appellants) enlisted on their side 
in support of their claim. After finding that 
Rashbibari Naik had faithfully carried out all 
the duties imposed upon him by his office, he 
says “It is, therefore, clear that in so „far 
as the deity is concerned he has no cause 
of action against the defendants”, and dis- 
missed his claim. In the appeal from that 
judgment to the High Court the plaintiff 
No. 1 takes no part, the appallants being the 
remaining plaintiffs Nos. 2 to 24, and itis 
not contended that the judgment of the 
learned Subordinate Judge erred in so far 
as it desided against the claim put forward 
in the name of the deity. The cases of 
Kannan v. Nilakandan (4) and Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (5) afford 
instances of the proposition contended for 
by the respondents that although the shebaits 
or managers of a temple may not be able 
legally to transfer the shebaiti rights or the 
possession of the lands -of the endowment, 
such rights can be acquired by adverse 
possession as against the original shebaits 
or their heirs. The former case was almost 
identical in its main features. with the 
present. The defendant purchased from one 
of two co-trustees or Uralans of a temple 
the right to manage the affairs of the temple 
and was put itt possession of the property 
of the endowment. After more than 12 yéars 
had elapsed, the other co-trustee brought 
a suit to recover the property and the 
trusteeship on the gréund thatthe purchase 
was invalid. It was not shown that the 
defendant had misapplied the temple proper- 
ty. It was held by Sir O. Turner, CO, J., that 
the transfer was invalid. He intimated that 
if the defendant had committed a‘ breach of 


relied on by the appellants and Ly the 

sa GP | 

E i (3) 4 Ind. Cas. 449; 36 C.1008; 10 C. L, J. 284; 14 

% 10-W.N.G 6A L. J. 857; 11 Bom, L. R, 1284; 19 M. 
NT J 580; 86 D A, 148 (PC). i 


ak | > 


trust ke could have been removed from 


/ 
(4) 7 M. 887; 2 Ind. Deo. (N. s.) 819. A 
(5) 23 M. 271; 27 I. A. 69; 2 Eom. L. R. 597; 40, 
W. N. 829; 10 M. L, J. 29; 7 Sar. P. C. J. 671; 8 Ind, 
Deo, (N. 8.) 593, ° > 
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Yy 
“his so ffive and held, accountable for profits 
if not’ properly applied, but such a claim 
was not made, and he dismissed the suit 
on the ground that ib was barred by Article 
` 144 of the Limitation’ Act. -The second 
of the above cases was one where the 
hereditary managers’ of the endowed pro- 
perties of a religious foundation -had pur- 
ora ‘to sell and assign the management 
and lands to the representatives of another 
institution. The Limitation Act of 1877 
was then in force.. The transfer was not 
valid, and the only question before their 
Lordships of the Privy Council was whe- 
ther the suit to recover the office of manager 
and possession of the lands was barred by 
limitation. It was held that Article 124 
of the Limitation Ast applied to the snit 
brought for possession of the office, Sir 
Rishard Couch in delivering the judgment 
of the Board said, “Their Lordships are of 
opinion that there is no distinction between 
the office and the property of the endowment, 
The one is attached to the other, but if 
there is, Article 144 of the same Schedale is 
applicable to the property.” The case of 
Jagamba Goswamint v. Ram Chandra Goswami 
(6) war relied on by the appellants, but 
that was a case where the defendants were 
claiming the property as their own, freed 
from the uses greated by the trust. The 
plaintiff was the shebait of a, temple and 
elaimed the land as part of the endowment 
made in 1771 for religious purposes. The 
defendant denied that the land in question 
was debutter property or that- the profits 
were ever used for the worship of the deity, 
and claimed it as - her own brahmottar pro- 
porty under a gift made by a former shebazt 
to her late father-in-law. The Court found 
that the property was debutter property 
and was 
have been applicable butfor the fact that 
the gift to the. defendant’s predecessor was 
made many years before 1871 when sec- 
tion 10 was first enacted, and it was 
held that the suit was barred by limita- 
tion. It is clear that that case is no 
authority for the proposition that the 
“hereditary office of shebait of a temple 
cannot be acquired by adverse possession 
so 4s to har a claim by those previously 
“exercising that office or their heirs claim- 


(6) 316. 814, 
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of opinion that section 10 would | 
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ing through them. In my opinion, the 
right to administer the trust property of 
a publio religious endowment within the 
limits imposed by the trust, and for that 
purpose the right to possession of the pro- 
perty as against those previously administer- 
ing the trust or others claiming through 
them can be acquired by adverse possession, 
and in trusts of this nature it is only 
where a claim is set up adverse to the 
rights of the deity to whose worship the 
property is dedicated that section 10 of 
the Limitation Act could have any ap- 
plication so as to deprive the defendant 
of the rights conferred by. the remaining 
portions of the Act. 

The cases already referred to appear 
to me amply to support this view, but 
the case of Balwant Rao v. Puran Mal (7) 
would appear to settle the question beyond 
all doubt. There the effect of section 
10 was fully discussed by Sir A. Hobhouse, 
who in delivering their Lordships’ judg- 
ment in the Privy Council says: “Their 
Lordships are of opinion that the ex- 
pression used by the Legislature ‘for the 
purpose of following in his or their hands 
such property’ mears for the purpose of 
recovering the property for the trusts in 
question; that when property is used for 
some purpose other than the proper pur- 
pose of the trust in question, it 
may be recovered, without any bar of 
time, from the hands of the persons 
indicated in the section, But here 
there is no question of recovering the 
property for the trust of the endowment, 
because the defendant admits that he is a 
trustee, and says he is applying the pro- 
perty to the trusts of the endowment. . 
The plaintiff is suing only for his own 
personal right to manage or in some way 
to control Ithe management of the endow- 
ment. The consequence is that the oase 


< does not fall within section 10 of the Limita- 


tion Act.” Every word of the passage 
just quoted might have been written in 
reference to the present case and it seems 
to me to be , conclusive of the question under 
discussion. 

As in this case the aé@verse possession 
began in the year 1879 when Rashbihari | 
Naik first took over the office of marfatdar |“ 

(7) 1014790; 6A. 1; 13 C.L. R.89;4 Sar. P.Q | 
J. 435; 8 Ind. Dec. (x. s} 352 (P, C.), Fi 
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and got possession of ‘the property, it 
follows that long before the present suit 
was instituted he had acquired an indefeasible 
title and that the suit is consequently 
time-barred. The appeal ascordingly will be 
dismissed with costs. 

MULLIGK, J.—I agree. Not claiming as 
Strangers the defendants would not, even if 
they had established adverse possession for 
12 years, be entitled to plead Article 144 
of Schedule II of the Limitation Act asa bar 
to this suit. 

Nor could they plead Article 134, as 
they do not claim to be purchasers for 
value. 

Whether they had notice of the- trust 
wouldin either case be immaterial. 

Indeéd being volunteers under a conveyance 
from trastees they could not, by reason of 
the provisions of section 16 of the 
Limitation Act, pleed limitation at all ina 
suit by the cestui que trust to follow 
up trust property in their hands, which 
means a suit to recover trust property held 
otherwise than for the purposes of the trust, 
But here the defendants are holding the pro- 
perty in suit for the benefit of the trust, there- 
fore -section 10 has no application and the 
learned Subordinate Judge has rightly held 
that the cestui que trust has no cause of 
action, 

As against ‘the trustes plaintiffs, however, 
the defendants baye validly acquired by 
adverse possession the status of trustees 
in respect of the property in suit, 

5 Appeal dismissed, 
. / ~ 





MADRAS HIGH COURT, 
Seconp Crvip Apresar No, 1423 or 1916, 
February 5, 1918, 

Present :— Mr. Justice Bakewell and Mr. 
Justice Krishnan. 

S, R. M. M, O. T. MOUTHIAH CHETTY 
AND OTHERS —PLAINTIFES—ÅPPELLANTS 
versus 
A.L. V.R AUAGAPPA CHETTY arp 


~- OTHERS Deranvants— Re ‘por ders, 

Civil Procedure Code (Act V of 1905), s. 73—Rateable 
distribution—Assets, payment of, and rateable distri- 
bution, ap, licaiton for, on same day— Priority, presump- 
tion as to— Same judgment. debtor,’ meaning of. 
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Where the payment of assets and an application 
for rateable distribution under section 73,- Civil 
Procedure Code, are made on the same day, no 
presumption can be made by the Court as to which 
avonb was prior in time. The party challenging the 
action of fhe Court Officer must show that it was 
wrongful. [p. 296, col. 2.] 

To entitle decrec-holders to rateable distribution 
under section 73, Civil Procedure Code, the decrees 
should be against the same jundgment-debtor, i, e,, the 
individuals must be the same. [p. 296, col. 2; p. 297, 
col. 1,3 

Where the fund in Court is the property of the 
same person who is judgment-debtor under two 
decrees, he may be regarded as the same debtor in 
respect of that fund. [ p. 297, col. 1.] 

Ifthe fund is the joint property of two persons, 
their respectiro rights cannot be ascertained, without 
an enquiry which is beyond the scope of section 78. 
[p. 297, col. :.] 

Where, however, the joint debtors are entitled to 
the fund in equal shares, and the plaintif claims 
only half, the pe of section 78 can be 
enforced, Tp. 297, col. L 


Second ‘appeal’ against the decree of the 
Distriot-Court, Ramnad at Madura, in Appeal 
Suit No. 11225 of 1914, preferred against the 
decree of the Court of the Subordinate Judge, 
Ramnad at Madura, in Original Suit No. 145 
of 1913, ° 

Messrs. K. R. Guruswami Aiyar and A. 
Subbarama Adyar, for the Appellants, 

Messrs. A. Krishnaswamt Atyar and K. 
Narasimha Aiyar, for the Respondents. 


JUDGMENT.—The payment into Court 
of assets realised and the application for 
rateable distribution were made on the same 
day, and the officer distributing the assets 
should have ascertained which act was prior 
in point of time. He distributed the assets 
on the footing that the application was prior. 

The plaintiffs who now challenge his 
action must show that if was wrongful, 
since there can be no presumption as to 
the order of events. The second point argu- 
ed was that owing to an irregularity in the 
proceedings the application for execution 
made by the lst defendant was not legally 
subsisting at the date of distribution. 

A valid application within section 73 had 
been made and was on the file of the 
Court atthe date of distribution, and we 
think that the requirements of the section 
had heen fulfilled. 2 , 

The third point is whether the decrees 
were against the same judgment-debtor. The 
appellants obtained a desree for money 
against 3rd and 4%h defendants „personally 
and respondents obtained a similar decree 
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against 3rd defendant. It has been held by 
this Court that the individuals must be the 
same [ Srintvasatyengar v. Kanthimatht Ammal 
(1)] and the precise point was decided by the 
Caloutta High’ Court [Deboki Nundun Sen 
v. Hart (2)]. 
' It has been pointed out that if the fund 
-in Court is the property of the same person 
who is judgment-debtor under both decrees, 
he may be regarded as the same debtor in 
respect of that fund (Nsmbaj¢ Tulstram v. 
Vadia Venkati (3) and Grant v. Subramaniam 
(4)]; but if the fund is tHe joint property 
of two persons their respective rights thereto 
cannot be ascertained without an enquiry 
’ which is beyond the ’scope of section 73 
{Debokt Nundun Sen v. Hart (2)].- 

It is, however, admitted here that the joint 
debtors were entitled to the fund in equal 
shares, and in the argument on this part 
of the oase the plaintiffs did not claim 
more than half of the fund’ paid to the Ist 
defendant; and therefore the inquiry men- 
tioned in Deboki Nundun Sen v. Hart (2) 
is unnecessary. We are, therefore, of opinion 
_ that the Ist defendant must account to the 
plaintiffs for their share of half of the fund 
in which the lst defendant was not entitled 
to participate. The appeal is allowed to 
this extent and there will bea decree for 
plaintiffs for Rs. 1,118 with interest at 6 per 
cent. from 28rd July 1913-till payment with 
proportionate costs of both parties throughout, 
Appeal allowed in patt, 


M. C. P, 
F (1) 5 Ind. Cas. 917: 33 M. 465;.7 M, L. T.157. 
(2) 12 C. 2914;6 Ind. Dec, (N. 8.) 200. ° 


(8) 16 B. 683: 8 Ind. Dec. (N.s) 933. 7 
(4) 22 M. 24!;5 M.L, J: 179; 8 Ind. Dec. (x. <.) 
172, ~ 
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` CALOUTTA HIGH COURT. 
APPEAL FROM AppeLLATE Decree No. 44 
or 1912. 5 
July 30, 1915. 
' Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Holmwood. 
UDOY NARAIN JANA—Derenpantr— 
APPELLANT 
í versus : 
Tae SECRETARY or STATE ror INDIA 


IN COU NCIL—PtatntirF— RESPONDENT, 
Abwab—Annual payment for upkeep of embank- 


N 
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ments, nature of-—Long-continued payment from time 
immemorial, whether creates title in favour of recipient. 

An annual sum claimed by the Govornment from 
Government khas mahal tenants in respect of certain 
embankments tho upkeep of which is necessary for 
the preservation of the lands of the tenants, is not an 
abwab, [p. 297, col. 2.] 

A long-continued payment beyond the memory 
of man of an annual sum is in itself a title in 
favour of the recipient of such sum. [p, 297, col. 2,] 


Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Midnapur, dated 
the 6th of November 1921, modifying that of 
the Munsif, 2nd Court, at Contai, dated the 
17th of September 1910. 

Babus Nelmadhab Bose and Hari Bhusun 
Mukherjee, for the Appellant. 

Sir Rash Behary Ghosh and Babu Ram 
Charan Mitra, for the Respondent, 

JUDGMENT, 

Jenxins, C. J.—This appeal arises out of a 
claim by the Secretary of State for India in 
Council for a.small sum of money whioh is 
described as peshkash, The principal defence 
that has been urged before us is that the 
annual sum claimed is an abwab, The facts 
negative that suggestion. The claim is by 
the Secretary of State, not as a landlord, 
but as representing the Government and 
claiming payment of that which is payable 
to the Government in respect of certain 
embankments the upkeep of which is neses- 
sary for the preservation of land, including 
that to which the present defendant ig 
entitled. The claim does not rest in any 
sense on the relation of landlord and tenant, 
Therofore, we may at once negative the 
plea which suggests that the olaim is bad 
as being an abwab. 

Then it issaid,.what is the basis of this 
claim ? The basis is long-continued payment 
beyond the memory of man, which in 
itself is a title in favour of the recipient 
of the annual payment. That in itself js 
sufficient. There ig an authority of the 
Privy Council in the case of Sumbhoolall 


' Girdhurlall v. Collector of Surat (1), where 


ra 


that was regarded asa sufficient defence for 
a claim of annual payment, though that 
payment had a vicious origin. Here there 
is no vice in the origin. On the contrary 
the consideration for the payment is most 
peneficert ‘work. There is, in my opinion 
nothing intle answer that is advanced on 
pehalf of the deféndant. 


(1) 8 M.I A.l; 4 W. R. P.O, 53; 1 Suth. P.O, J. 
387; 1 Sar. P, C. J. 713; 19 F. R. 431. - 
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OFFICIAL ASSIGNEE OF MADRAS V. MANGAYAR KARASU AMMAL, RAJANI KANTA GHOSE Y, LALA ROUT, 


The only matter to which exception may 
.be taken in the decree of the lower Ap- 
. pellate Court is, that it is expressed in such 
wide, vague and inconclusive terms that it 
“ja perhaps difficult to know precisely what 
the determination of the Judge was on the 
various prayers in the plaint, But on behalf 
of the Secretary of State itis stated that 
all that is desired is a decree for money. 
There will be eliminated from the decree of 
the lower Appellate Court so much asis not 
a decree for payment of the sum of money 
claimed. This will be, not because we 
determine these declarations are erroneous, 
but because they should not be embodied 
in a decree in a suit of this character. 
The appellant must pay the costs of this 

appeal, 

Flotawoop, J.—I agree, 
Appeal dismissed; Decree modified. 


MADRAS HIGH COURT. 
APPRAL AGAINST Orper No, 103 or 1917. 
August 9, 1917. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Kumaraswami 
Sastriar, 

Tae OFFICIAL ASSIGNEE or MADRAS 
AND ANOTHER— DEFENDANTS — APPELLANTS 
Versus 
.MANGAYAR KARASU AMMAL, Minor 


AND ANOTHER—PLAINTi Fes —Re spon vents. 

Presidency Towns Insolvency Act (ITT of WAN, £. 7, 
order under—Suit to set aside order, maintainability 
of-—-Appeal—Remedy proper. 

No suit lies to seb aside an order passed under 
section 7 of the Presidency Towns Insolvency Act, 
The proper remedy for the party aggrieved is to 
appeal against the order. 

Hajee Abdul Lateef Sahih v. Official Assignee of 
Madras, 44 Ind. Cas. 847;.40 M. 1173, followed. 


‘Appeal against the decreeof remand by 

the Court of thé District Judge, Chinglepnt, 
in Appeal Suit No. 531 of 1915, in 
Original Sait No. 55 of 1915. 
- PACTS.—The properties of an insolvent 
having vested in the Official Assignee of 
Madras, respondents applied by a claim for 
exemption of certain of these properties from 
being seized by the Official Assignee as the 
property of the insolvent, The claim having 
been disallowed, respondents fled the present 
suit to set aside the order, 


Pd 
- 


Mr. M. D. Devadoss, for the Appellants. 

JODGMENT,—-The point raised. in this 
appeal was désided by one of us (the Chief 
Justice) in Original Suit No. 206 of 1911 on 
the file of the High Court on the Original 
Side and the decree was affirmed in appeal 
in“ Hajee ~ Abdul Lateef Sahib v. Official 
Assignee of Madras (1). Following that 
decision, we allow the. appcal and reverse 
the order and restore the deoree of the 
Munsif with costs throughout. 

Appeal allowed, 
BM. C, P. 
(1) 44 Ind, Cas, 847; 40 M, 1178. 





A 
CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 2625 
or 1916. z 
: June 6, 1918. 

‘Present :—~Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
RAJANI KANTA GHOSH— 
PLAINTIF —APPELLANT 

Versus i 
LALA ROUT AND 0THERS— 


DEFENDANTS— RESPONDENTS, 

Landlord and tenant— Under-raiyati interest, whether 
transferable—Purchaser of portion of under. -raiyat, 
rights of. 

The interest of an under-ratyat i is s not transferable. 
[p. 299, col. 1.] 

A transferee of a portion of a son apunteatis 
under-raiyati interest cannot get his title’ declared 
by a suit as against the landlord who isin peaceful 
possession of the land. Tp. 299, col. 3.] 


Appeal against the decree of the Sub- 
ordinate Judge, “nd Court, Midnapore, 
dated the 10th of August 1916, reversing 
that of the Munsif, lst Court at that place, 
dated the 8th of April 1915. 

FACTS appear from the judgment. : 

Babu Jyotish Ohandra Hazra, for the 
Appellant.—The question whether a portion 
of an uander-vazyatz is transferable is one 
of first impression. There are cases which , 
lay down that if the whole of an under. 
raiyati holding is transferred that works a 
forfeiture. It wonld not be right td 
infer from this fact, that a portion also ia 
not transferable. Take the analogy of 
occupancy holdings. The whole is not 
transferable but a portion is, Applying 
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the same principle, the transfer of.a portion 
of_an ‘under-raryat? holding ought to be 
held binding .upon the raiyat landlord. Be- 
sides, suppose it ig not transferable, how 
can the vazyat landlord forcibly eject the 
transferee. He ia liable to be sued under 
gestion 9 of the Specific Relief Act and 
also under the ordinary law for recovery of 
possession on establishment of title. ` 

[Fretcuer, J.—But bave yon any title ?] 
“There is no law which says that a por- 
tion of an under-ratyat?d is not transferable, 
therefore, why should a part transferee of 
an under ratyate holding be held to have no 
title ? . 

Babu Mohini Nath Bose, for the Respond- 
ents, was not called upon. 

JUDGMENT,—This- appeal is preferred 
by ‘the plaintiff against the desision of 
the learned. Subordinate Judge of Midna- 
pore, dated the 10th August 1916, reversing 
the decision of the Munsif of the same 
place. Ths plaintif sued fcr declaration 
cf titleand for possession asa transferee of, 
a portion of a non-transferable unde -ratyatz 
interest. The Judge held that he got no 
title, and, therefore, there could not be a 
- declaration of title in this case. It is 
quite’ clear that the learned Judge was 
right. The interest of an under-ratyut is 
clearly non-transferable. How can the 
plaintiff by a document say that he has 
got a transfer of a portion thereof? It 
may be that the possession of the plaint- 
iff, if he had been in possession, was law- 
ful and not illegal and, if he had his 
possession disturbed, then he might have 
sued under the provisions of section 9 of 
the Specific Relief Act. But that is not 
the. case here. In the present case, 
the facts are these: The landlord is in 
peaceful possession of this land and the 
plaintiff having no title thereto asks for a 
declaration of title and relief consequent 
thereupon. It is quite clear that the learn- 
ed Judge of the lower Appellate Court was 
right in holding. that, in these circumstances, 
the plaintiff was not entitled to get: the 


reliefs asked for. The present appeal, 
therefore, fails and is dismissed with 
costs, 


Appeal dismissed. 
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ALLAHABAD HAIGH COURT, | 
FULL BENCH. 
Stamp REFERENCE IN Civit MISCELLANEOUS 
No. 180 or 1917. 
August 6, 1917. 
Present: —Sir George Knox, Kr., Ag. 
Chief Justice, Mr. Justice Rafiqne and 
Mr, Justice Piggott. 


"In the matter of KHUB CHAND AND OTHERS. 


Stamp Act (II of 1899), ss. 88, 40, 67—Document, 
insufficiently stamped—Deficit duty levied by Collector 
—Reference to High Court, whether competent. 

Where a Collector holding that a document is not 
sufficiently stamped levies the deficit duty and 
penalty and then certifies that the document is suffi- 
ciently stamped, the case before the Collector is fully 
decided and a referenco to the High Court under 
section 57 of the Stamp Actis not competent In 
such a case there is no room for any further disposs 
by the High Court in accordance with section 59 of 
the Act. |p. 301, col. J.J 


Stamp -referense made by the Junior 
Secretary to the Board of Revenue, United 
Provinces, to the Hon’ble High Court under 
sestion : 7 (1) of the Stamp Act. 

FACTS as given in the reference made by 
the Board of Revenue are the following:— 

“On 13th January 1914, one Khub 
Chand and his sons executed a mortgage 
deed...... in favour of one Shankar Lal for 
Rs. 20,50 on a stamp of Rs. 205, mortgag- 
ing their proprietary rights in land together 
with their mortgagee rights in certain other 
immoveable property secured by a mortgage 
deed, dated the Ist May 1909, executed in their 
favour for Rs. 16,000 by one Ganga Prasad. 

“On the 15th Febrnary 1416, Khub Chand 
and others sold a portion of the mortgaged 
property to the mortgagee, Shankar Lal, for 
Re, 37,000 out cf the mortgage-debt of 
Rs. 20,500, the remaining property being 


left hypothecated with the mortgagee for 


the balance of the mortgage money, namely, 
Rs. 3,500 and the interest on thatsum...... 
This deed wag executed on a stamp paper 
of Re.1 only. 4 

“On the 2nd April 1916, another sale-deed 
......,being virtually in lien of the former, ‘was 
executed by the said vendors in favour of 
the same vendee in respect of the same 
property which had been sold by means of 
the sale-deed, dated the L5th February 1916, 
for the’ same amouht of consideration, viz., 
Rs. 17,000, and .on the same terms, the only 
difference being -that the sale of a house 
worth about Rs. 800, which house was 


“mentioned only casually “dt the end of the 


` 
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body of the previous sale-deed, was in the 
new sale-deed effected by means of express 
provisions made .in the body of the deed 
itself. This second sale-deed was also 
executed ona stamp of Re. | only. It was 
impounded by the Sub-Registrar of Agra 
atid sent to-the Collector of the district 
under section 33 (2) of the Stamp Act, 
The Collector held that the sale-deed was 


“not sufficiently stamped and that the deficient 


stamp duty ‘payable amounted to Rs. 4 as 
noted on the margin (foct-note*). He levied 
this deficient duty and penalty of Rs. 5 under 
section 40 (1) (b) of the Act.” 

GROUNDS.—In the first place no ad- 
ditional duty would appear to be due on 
account of the house worth Rs, 300, as its 
value is clearly inoluded in the-sale price of 
Rs, 17,000. The main question, however, 
is -whether the Collector was right in 
holding that because the property sold (ex- 
cept the house) formed a part of the pro- 
perty .previously mortgaged by the vendor 
to the vendee and on which duty had been 
paid already, the mortgagee was entitled ` 
to deduct from the duty payable on the 
sale-deed the amount of duty paid in reapect 
of the mortgage under section 24 of the 
Stamp Act. If will be observed that only 
a portion and not the whole of the property 
mortgaged under the deed of the 13th Jannary 
1914 was transferred to the mortgagee and 
it would appear, therefore, that the full 
duty of Rs. 170 in respect of Rs. 17,0 0 
was payable on the sale-deed [In re 
Nirabai (1)]. If this view is correct the Board 
are doubtful whether the realization of the 
additional duty can be ordered ty them 
now. 


“. 4).20 B. 202; 6 Bom. L. R. 844, } 
~*Duty on Rs. 17,000 plus Rs. 300 on account Rs. 
“of the house, or Rs. 17,300 under Article 23, 
Schedule I w ove w 175 
Minus 
Dutyon Rs. 17,000, representing the pro- 
portionate amonnt of the mortgage money in 
respect of the whole of which stamp duty has 
already been paid under Article 28, Schedule 
L read with section 24 of the Act.. ve 170 
aget duty oe 1 oo 
“Duty paid « see oon Mag I 


Balance duo aoe ws us 4 
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The oase is complicated and the decision 
of the Hon’ble High Court is solicited on 
the follawing two points: a 

(2) Whether-the second instrument of 
sale is correctly stamped with a duty of 
Rs. 5 as assessed by the Collector, or whether 
it should be assessed toa duty of Rs. 170 
follawing the Bombay ruling. ~ 

(di) Whether the Chief Controlling Revenua 
Authority bas any powers of revision under sec- 
tion 56 ‘1) of the Act over the action of the 
Collector under section 40 (1) (a) and (b) 
or over his action under section 40 (1) (b) 


' either before or after he has given a perna: 


cate under section 42 (1), 

As regards the latter point attertion is 
invited to Reference undur Stamp Act, s. 57 
(2). it was held in that oase that the Chief 
Controlling Revenue Authority has no such 
powers, though the learned Judges of the 
High Court constituting the Bench which 
-disposed of the reference ` held divergent 
views inthe matter. 

The Hon’ble Munshi 
Asthana, for Khub Chand. 

Mr. W, Wallach (Officiating Government 
Advocate), for the Crown. 

JUDGMENT, 

Knox, Aa C/J.—This’ id a reference made 
to this Court by the Chief Controlling Revenue 
Authority. Itis said to be made under the 
provisions of section 57, sub-section (1)- of 
the Indian Stamp Act, 1899, It is not a 
ease that waa referred to the Chief Controll- 
ing Revenue Authority under section 56, 
sub-section (2). Therefore, if it falls at all 
under section 57, sub-section (1), it must be 
deemed to be a case otherwise coming to 
the notice of the Chief Controlling Revenue 
Authority. In its order of reference the Chief 
Controlling Revenue Authority states it as a 
case coming to the notice of the Board while 
sorntinising the monthly statement of cases 
of the infringement of the Stamp Law of 
Agra submitted by the Controller under 
rule 204 cf the Stamp Manual. 

The point arises whether tke record before 
us ig the record of a case within the meaning 
of section 57, sub-section (1). The ques- 
tions involved, so far as stamp duty is con- 
cerned, have heen before the Collector of 
, Agra under section 38 (2) of the Stamp 
Ast. The Collector has held that the sale- 


(2) 25 M. 752, 


Narayan Prasad- 


a 
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deed in question was not suffisiently stamped, 
that the deficit stamp duty payable amounted 
to Rs. 4, This deficit duty he had levied 
together with a penalty of Rs. 5, under 
section 40, sub-section (1), clause (b) of the 
Act. We understand that the deficit duty 


and the penalty have both been paid. This . 


is in accordance with the statement mada 
- by the Chief Controlling Revenue Authority, 
Presumably, therefore, the Collector has cer- 
tified by endorsement upon the deed that 
it is now duly stamped. Under seotion 49, 
sub-sestion (2), this- certificate is for ~the 
purposes of the Indian Stamp Act conclusive 
evidence of the matter stated therein, The 
case before’ the Collector has been fully 
desided and there appears to be no room 


for any further disposal in acsordance with . 


section 59, sub-section (2) of the Indian 
Stamp Act. The very same point that is 
before us came before the Madras High 
Court. [See Reference under Stamp ct, 
s. 57 (2).] The learned Judges before 
whom the reference came were divided in 
their opinion. Two of the learned Judges 
arrived at the opinion that section 57 of the 
Indian Stamp Ast did not give the High 
Court jurisdiction as there was nothing 
regarding which the High Court could be 
asked to pronounce judgment. The learned 
Chief ~Justice took a contrary view. After 
the hearing of arguments addressed both 
by the learned Vakil for Khub Chand and 
the Government Advocate, I am of opinion 
that the view taken by the Madras High 
Court was the correct view and that this 
is not a case within the meaning of section 
57. No definition of the word “case” has 
been cited in the argument on either side, 
and I know of no definition by the Indian 
Courts upon the meaning of this word. I 
find on referring to Wharton’s Law L :sicon, 
11th Edition, page 147, that the word “case” 
is defined as (i) a trial, (2) a trial involving 
some point of law so important as to be 
published in the ‘law reports as a precedeat, 
This confirms mein the yiew [ have taken 
and I would return this reference to the 
Chief Controlling Revenue Author.ty' wish 
the opinion that the matters referred are, 
under the circumstances, not within the 
jurisdiction of this High Coart. 
Rarique, J.—I agree. 
Piacorr, J.—I ageee. 
Reference answered accordingly, 


` 
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MADRAS HIGH COURT. 

Civin Aresar No. 377 or 1916, 
January 29, 1915, 
Present:—Juastioe Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 

A, K. T. K. M. SANKARAN NAMBUDRI. 

PAD—PLAINTIFE —APPELLANT 
versus _ 
S. N. RAMASAMI IYER AND ANOTHER—- 


DEFENDS NT3— RREPONDENTS, 

` Madras Revenue Recovery Act (II Mad. of 1864), 3.42 
—Land Improvement Loans Act (XIX of 1883), s. 7 (1) 
ic , sale under, effect of —Pri ior encumbrances, whether 
saved Interpretation of Statutes—-Proviso to section, 
whether can be considered. 

fhe provisions of section 42 of the Madras 
Revenue Recovery Act apply to a sale under 
section 7 ,1) yc’ of the Land Improvement Loans 
Act XIX of -883. Such a saleis free from prior 
incumbrances, [p. 302, col. 1.] 

The fact tha: the first instalment of a loan taken 
under Act XLX of $463 was applied towards meeting 
the expenses of argicultural improvements already 
started on the land or that an extension of time waa 
gianted by the Government to the borrower, does 
not make it the less a loan taken for making an 
improvement within the meaning of the Act. [p. "303, 
cols. 1 & 2] - 

Per Ayling, J.—Where there is doubt as to the 
true meaning of the substantive part of a section, 
it is legitimate to look to the words of a proviso 
toit in order to determine which interpretation is 
correct, (p. 303, cols, 1 & 2.] 


Per Seshagiri Aiyar, J—The language of section 7 
*(c) of Act XTX of 1883 amounts to a declaration 
that the land is charged with the payment of tho 
revenue. [p, 305, col 1] 

Where tho language of a section is clear and 


* unambiguous, the “proviso should not be construed 


as adding to any right or disability created by the 
section, but where there is room for doubt regard- 
ing the construction of the section it hag always 
been the practice to invoke the aid of tho proviso 
to help in the proper intorpretation of the section. 
fp. 805, col. 1.] 

The effect, of section 42 of Madras Act II of 1864 
is not only fo discharge pre-existing incumbrances 
upon the property on “which the arrear is due, but 
also pre-existing incumbrances upon every property 
which is brought to sale for arrears of revenue dne 
from the defaulter. [ [p. 308, col. 2.] 

Secretary of State v. Pisipati Sankarayya, 8 Ind. 
Cas. 414; 34 M. 493; 8 M. L. T. 323; (1910) M. W, Ns- 
722; 20 M. L, J 794, followed, 


“The effect of section 7 (1) (c) of Act XIX of 
1883 isto make a declaration on behalf of tho 
Government thatit has a first charge on the pro- 
percy for tho loau advanced iu respect of that pro- 
perty, just as under section 2of the Madras Revenue 
Roc very Act the Government has a first charge for 
arrears of Government revenie, [p. 306, col, LJ) 


Appeal against the decree of the Court 
of the Subordinate Judge, Coimbatore, in 
Original Suit No, 148 of 1915. 
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gh he wg Ee 
Mr, O. V. Ananthakrishna diyar, for the in section. 7 hawe reference solely to 


Appellant. $ procedure and were not inténded by the 
Mr. V. Ramesam, Government Pleader, for legislature to import the operation of 
the Respondents. section 42 of the Revenue Recovery Act. 
JUDGMENT, The weak point in this argument is that 


AYLING, J—The main point for our he is unable to indicsate- (and we are 
disposal ‘in this appeal is the general unable to detest) any difference between 
question raised in the single issue framed— the procedure laid down for bringing to 
Whether the provisions of section 42 of sale the lands on which arrears of land 
Madras Act II of 1864 apply to a sale revenue have accrued and other lands.. 
under section 7 (1) (e) of the Land Improve- liable to sale for the- same arrears. On 
ment Loans Act (XIX of 1883): in other this view, the inclusion of a Spaniel clause 
words, whether such a sale is free of prior (e) is unexplained. 
encumbrances In this connection, reference isa been 

The Subordinate Judge has decided that made to a decision of this Court in 
if is and in my opinion he is right. Secretary of State v. Pisipati Sankearayya 
The point is not covered by authority, as (3), in which Miller and Munro, JJ., held 
the cases quoted on appellant’s side, -that all sales of land for arrears of land 
Ramachandra v, Pitchaikannt (1) and revenue were free of enoumbrances whether 
Ohinnasami Mudali v. Tirumalai Pillai (2), the lands sold were those on which the - 
all relate to sales under slause (a) [and arrears accrued or other lands belonging 
not clause (c)] of section 7 (1). A com- to the defaulter. It may be argued that 
parison of the varions clauses (a), (b), (c) and. on this view of the law the enactment 
(d) shows that the framers of the Land ,of clause (c) in addition to clause (a) is 
Improvement Loans’ Act considered’ that in any case unnecessary. I think the 
there was some substantial difference explanation lies in the fast that the Land 
between a sale for arrears of land ravenue Improvement Loans Act is an Act of the 
of the land on which the arrears ‘acorned Government of- India and that there is no 
and a sale for the same purpose of other reason to suppose that it was. framed 

-~ lands, whether belonging to the defaulter with sole regard to the provisions of the © 
or some one else, The same distinction Madras: Revenue Recovery Act. -Other . 
was present to the minds of the learned Revenue Recovery Acts in forse in 1883 

>_ -Judges in the earliest of the above cases, recognised a -distinction between- the 

Ramachandra v. Pttchatkanni (1): after conditions of sale of land on which 

>. referring to various sections of the Revenue arrears had accrued and other lands 
Recovery Act they say, “the intention is belonging to the defaulter: vide sections 
clear that the purchase is free of prior 11 and 12 of Bengal Act VII of 1853, 
encumbrances only when the arrear is of sections 94 (f) and (g), and 108 of the 

public revenue of which the land is the Central Provinces Land Revenue-Act XVIIL 

7, first security by. statutory declaration”, and of 1881 and sections 133 and 135 of Aot 

+2 again, “arrear of abkari revenue is not XVII of 1876, Oudh Land Revenue Act, 
due upon any specific land owned by the Even assuming, therefore; that the framers 
abkart renter.” This in fact seems ta be of the Land Improvement Loans Ast 
the main ground on which their desision shared the view of the Madras Act II of 
is based. The judgment in Ohinnasami 1864 taken by the learned Judges in 

. Mudali y. Tirwmalat Pillai (2) also draws Secretary, of State v. Pisipati Sankarayya 

the same distinction. The above decisions (3), this is not inconsistent with their 

are, therefore, of no help to appellant in the having deliberately distinguished the bases, 
present case, and indeed indirestly tend to having in mind the provisions of the Acta 

a conclusion adverse to him, in forse in other parts of India. Hven in 

The learned Vakil for appellant has this Presidency so faras- I am_ aware, the 
argned that the words “in all or any of Secretary of State v. Pisipati Sankarayya 
the following modes” and. “asif” sontained (3) was the first case in whish the | 


1) 7 M, 484; 2 Ind. Deo. (N; s.) 8 886. (3) 8 Ind. Cas. 414; 34 „M. 493; -8 M; L, T 323 
(a) 25 M. 672, ° cate) M. W. N: 722; 20 M. D. J, 794, 
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broader view- of “the applisability of 
section 42 wad expressed; ‘and, with all 
respect to the learned Judges in that case, 
I am inclined to think the learned 
Judges who decided Ramuchandra v, 
Pitchaikanni (1) were inclined to take 
the narrower view. There is no reason to 
suppose that the framers of section 7 of 
the Land Improvement Loans 
. under the impression that there 
difference in this réSpest. 

I am, inclined to think that while the 
words “in all or any of the. 


was no 


indicative only of procedure, some 
meaning should be attached to the 
words “as if”. in olause (c), when con- 

- trasted with the words “according to the 
procedure, ets.,” -in clause (d). The use 
of the latter words is significant and 
shows at any rate that the framers of 
the’ Act had other words in their minds, 
which might have been more suitably 
employed to express the meaning contended 
for by appellant's Vakil. 

There is, however, another argument, to 
“my mind .conclusive on the point, furnished 
by the proviso to the section whioh runs: 
“Provided that no proceeding in respect 
of any land under clause (c) shall affect 
any interest in that land which existed 

~ before the date of the order granting the 


loan, other. than- the interest .of the 
borrower, and of mortgagees of, or 
persons -having charges on, that interest, 
and, where the loan is granted under 
section 4 with the consent of another 


person, the interest of that person, and of 
mortgagees of, or persons having charges 
on, that interest,” 

This clearly implies that the interests of 
prior mortgagees are affected by a 
under clause (c) and is in fact incapable 
of any other meaning. Mr, O. V. Anantha- 
krishna. Aiyar’s only argument: in this 
connection is that the words of a proviso 


cannot be used -to extend the operation 
of the ssction to which it is attached. 
This is no doubt true, and is glearly 


established by the judgment of the Privy 


Counsil in the case on whish he mainly 
__velied, West Derby Union v. Metropolitan 
Life Assurance Society (4), But where 


(4) (1897) A. O. 647; 66 L. J.Ch, 726; 77 L. T. 
284; 61 J. P. 820, 


b. 
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following 
modes,” if they: stood alone, might be 
wider 


_said of the exception against 


sale: 


303 
there is doubt as to the true meaning of 


the substantive part of a section, it is 
surely legitimate to look to the words of a 


‘proviso to it in order to determine which 


interpretation is correct. This is recognised 
by Lord Herschell in his judgment in the 
very case referred to. It cannot be said 
that the words of the main part of the 
section are so clearly in appellant’s 
favour as not to be at any rate ambiguous; 
and here we have a proviso which is a 
perfectly compatible with one interpreta. 
tion and clearly incompatible with another. 
It must also be noticed that one main 
objestion of their Lordships to reference 
to provisos is inapplicable to the , Present 
case: 122, that provisos are frequently 
inserted simply to allay the apprehensions 
of persons against whom the Act was 
never intended ta apply, This cannot be 
mortgagees 
which is contained in the proviso itself, 
There is nothing, as far as I can see, in 
the judgment of their Lordships in that 


‘ease to preclude reference to tbe proviso 


for the interpretation of the section with 
which we are dealing: and it seems. to 
me to be conclusive against appellant. 

I must, therefore, hold that a sale of 
land under section 7 (tl) (e) is free of 
encumbrances. 

Two other objections raised on behalf of 
appellant may be briefly noticed. It ia 
pointed out that Rs. 2,500 of the first 
instalment advanced was devoted to 
discharging a loan privately taken for the 
purpose of paying for an oil engine, the 
installation of which on the land was 
part of the improvements for which the 
loan was granted. Appellant sontends 


that to this extent the loan from Government ` - 


cannot. be said to have been taken for the 
purpose of making an improvement within 
the meaning of section 4 of the Act. No 
authority is quoted and, I am unable to 
accept such a contention. A considerable 
time usually elapses between the appli- 
sation for a loan under the Act, and its 
disbursement to the borrower: and ‘in the 
present case the borrower bsing anxious 
to set aboat the work arranged to purchase 
the engir on the hire purchase system, 
and apparently took a temporary loan from 
some private persons to enable him to 
discharge the earlier instalments. There 
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is nothing in all this to affect the oultural improvements upon the proparty. 


essential object for which the loan was 
taken from Government or the borrower's 
liability under the Act. 

The second objection is that, because the 
first instalment of the loan was not 


_ utilised withie the period allowed by the 


Government rules, the disbursement of the 
second instalment cannot be treated as 
the disbursment of a loan under the Act, 


and to the extent of | that instalment 
no priority san be claimed for it over 
plaintiff's mortgage. This contention is 


also baseless: it is not. denied that the 
first instalment had been utilised to the 
satisfaction of the Government officers on 
the specified improvements’ prior to the 
disbursement of .the second instalment : 
and I fail to see how the action of Gov- 
ernment in relaxing the strict: operation 
of the rule regarding the time limit in 
favour of the borrower can prejudicially 
affect Government’s right in -this connec- 
tion. X 

“1 would dismiss the appeal with costs of 
2nd respondent. 

SESHAGIRI Atyar, J.—Although I agree 
with the conolusion at which my learned 
brother has arrived, having regard to the 
fact that the poinf argued is practically 
one of first impression and to the import- 
anb issues involved in its decision, _ I 
have ventured to add a few words of my 


`. own. 


The facts have been stated by my learned 
colleague and it is unnecessary to repeat 
them. 

The main point for donaideration is, 
whether a sale for the loan advanced by 
the Government in respect of agricul- 


tural improvement of a property avoids. 


previous existing encumbrances upon that 
property. I do not agree with Mr. O. V, 
Auanthakrishna <Aiyar that unless the 
Joan is advanced: for making future im- 
provements, the provisions of the Act have no 
application, Where in anticipation of a loan 
from Government work which satisfied the 
definition of the term ‘improvement’ is 
started, in my opinion, the loan must be 


taken to have been granted for the pur-- 


pose of making the improvement. The 
test is not whether the improvement was 
subsequently made but whether the money 
was applied for the construction of agri. 


Nor do I think that the fact that time 
was extended for completing the work 
in regard to which the first instalment of 
payment was ‘made, in any way affects 
the validity of -the subsequent advances. 
The provision, in the rules for, the 
completion of the work within the time 
stipulated is minatory in its nature, and -it' 
is as much open to the Government to 
extend the time for performance as it is 
open to any private party todo in respect 
of contract fixing a time for performance. 
The rules do. not bind the Government to 
refuse the loan if the “time stipulated has 
been exceeded. 

On the main question, I haye been 
greatly influenced by the contention of the 
learned Government Pleader on the inutility 
of clanse (a) of Aot XIX of 1883 if 
clause (c) of that section is intended to 
have the same result as clause (a). I am 
prepared to agree with the learned Vakil 
for the appellant that the words ‘as if 
they were arrears of land revenue’ would 
prima facie only attract the procedure 
prescribed in the Revenué Recovery Act 
and not the substantial declaration gon- 
tained in sections 2 and 5 of that Act. 
The desisions of this Court have baen 
uuiform on that question. See Ramachandra 
v. Pitchaikanni (1), Ibrahim Khan Sahib 
v. Rangasami Naicken (5), Kadır Mohideen 
Marakkayar v. -Muthukrishna Ayyar 
(6) and Muthusamier v, Sree Sree Methanithi 
Swaniyar Avergal (7). But in clause (c) 
of section 7 we have,in addition to the 
words “as if they were arrears of land 
revenue,’ a preceding and a subsequent 
clause which gives a different complexion 
to the policy of the Act. The first four 
words ‘out of the land’ and the last five 
words “in respect of that land” make it 
clear that the loan granted is to ba re- 
garded as a first charge upon the pro- 


party. In Ramachandra v, Pitchaikanni (1) 
which was under the Abkari Ast, two 
eminent Judges of this Gourt, while hold- 


ing that the words “in like mauner as 
for the resovery of arrears of land re- 
yenue” only denoted the prossdure to bə 


(5) 23 M. 420. 

(6) 26 M. 230; 12 M, L. J, 868. 

(7) 19 Ind, Cus 694; 38 M. 355; 23M L J, 393; 13 
M.L T. 493; (1913) M. W. N. 531. > 
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adopted, say, “Arrear of Abkari revenue 
is not dae upon any specific land owned 
‘by the Abkari renter.” That, to my mind, 
is the keynote to the construction of 
similar provisions in other Asts. In the 
case of Abkari rent,.in the oase of in- 
come-tax; in the case of cesses under the 
Looal Boards Act, the amount payable to 
the Government is not due in respect of 
any specified land, whereas the essence 
of the stipulation under Act XLX of 1883 
is that. the loan is payable “out of and 
in respect of the land for improving 
which the loan is granted, In my opinion, 
the language of section 7, clause (e), 
amounts to a deslaration that the land 
- is charged with the payment of the re. 
venue and when in addition to that 
declaration the Legislature refers back to 
Act IL of 1864, I am inclined to think 
that the provisions of sections 2, 5 and 
42 of that Ast are intended to be read 
with clause (e) of section 7 of Act XIX 
of 1883. Whatever doubt there may 
exist on this question is removed by the 
proviso, which in distinct terms says that 
the interest in the land which is avail- 
able to the Government is- restristed 
to. that of the borrower and to that of 
the mortgagee. 


Mr. ©. V. Ananthakrishna Aiyar ad- 
dressed to us an elaborate argument 
upon`the inadvisability of utilising pro- 


visos to supplement the operative portion 
‘of a seotion. I adhere to what I said 
on this. question in my judgment in 
Annie Besant v. Emperor (8). lt is a well, 
known canon. of construction that where 
the language of a section 
unambiguous, the proviso should not be 
construed as adding to any right or dis- 
ability .created—-by the section; but where 
there is room for doubt regarding the son- 
struction of the section, it has always been 
the practice to invoke the aid of the pro- 
viso to help in the proper interpretation 
of the section. The observations of Lord 
Watson in West DerbyUnion vy. Metropolitan 
-Life Assurance Society (4), to which the 
learned -Government Pleader drew our 
- attention, support this principle and 

(8) 87 Ind. Cas. 697: 39 M. 1164 at p. 1195; (1916) 
2 M. W.N.497;4 L. W. 625; 82 M. L.J, 161; 18 Cr. 
L. J. 230; 21 M. L. T. 190, 
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there is nothing in the judgment of the 
other noble Lords to throw doubt on 
the correctness of the dictum of Lord 
Watson. In my opinion, the proviso is strict- 
ly and rightly in place in this particular 
instancs, By the operative portion of clause 
(e) the Legislatura provided that out of the 
whole land the loan shall be realizad. 
The proviso releases rights other than 
those of the borrower and of the mortgagee, 
e. g, tbe rights of an occupancy tenant, 
Therefore, the proviso is aptly in placa 
and has the further effectof elucidating the 
meaning of the operative slanse. 

There is onlyone other observation that 
need ba made, and that is this: Saction 
7 ‘provides for cumulative remedies to the 
Government to proceed against the borrower 
personally, they may proceed to sell 
the land: lastly, thay may also proceed 
to sell’ the land given as collateral security, 
Now, under clause (a) when the Legis- 
lature provided that the borrower can be 
proceeded against personally it would follow 
as a matter of course that his property 
can be attached and sold. It seems to 
me that even where properties other than 
those upon which revenue is due are sold 
under Act If of 1864, all pre-existing en- 
csumbrances on such properties are wiped 
off. During the course of the argument 
I felt some little doubt as to whether the 
decision of Justices Miller and Munro in 
Secretary of Sate v. Pisipati Sankarayya 
(3) was right. Bat,’ on closely examining 
the sections of the Revenue Recovery Act, 
1 feel that the effect of section 42 is not only 
to discharge pre-existing encumbrances upon 
the property on which the arrear is due, 
but also pre-existing encumbrances upon 
every property which is brought to sale 
for arrears of revenues due from the de- 
faulter. Section 32,\to which Mr. C. V. 
Ananthakrishna Aiyar drew onr attention, 
does not save the encumbrances a3 was 
contended. Therefore if the Government 
avail themselves of the remedy provided 
by clanse (a) and if the words “as if 
they were arrears of land revenue” were 
to be construed as only indicating the pro- 
cedure to be adopted, then it would follow 
that the previous existing encumbrances 
would subsist and that the Government 
would only be entitled to the surplus’ sale 
proceeds, if any, after satisfying sugh en- 
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ounibranses. If clause (c) is also to be 
similarly interpreted, the Legislature must 
be deemed to have been guilty of redun- 
dancsy. Acsording to Mr, Ananthakrishna 
Aiyar, under clause (c) also, if a sale is 
effected for the loan the - encumbrances 
would still subsist. I do not think Courts 


“will be justified in imputing to the Legis- 


lature the enacting of an wnnecessary pro- 
vision of law where they can give a sonsist- 
ent meaning to it otherwise. It is clear, 
whereas under clause (a) the ordinary 
remedy is given, under clause (c) the remedy 
of avoiding existing encumbrances is provided 
by the Legislature, At first sight it looks as 
if the Legislature was not conscious that 
under the Madras: Revenue Recovery Ast 


the sales of property other than those 
upon which arrears are due would not 
avoid the existing encumbrances, Very like- 


ly the Imperial Government had in mind 
the provisions- of Bengal Act VII of 1868, 
which by sestion 11 enables the Collector 
to sell only the tenure- on which the 
rent is due and by sestion 12to exclude 
previous encumbrances only in réspeat of 
that particular tenure. The Madras Legis- 
ature has given a more drastic remedy for 
arrears of revenue than is given in Bengal. 
However that may be, there can 
doubt that the effect of section 7, slause 
(c), is to make a declaration on behalf of 
the Government that it has a first charge 
upon the property for the loan advanced 
in, respect of that property just as under 
section 2 of the Revenue Recovery Act the 
Government has a first charge for arrears 
of reveriue. In this view, the decision of 
the Subordinate Judge is right, and I agree 
that the appeal should be dismissed with 
costs of the 2nd respondent. 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE Decken No. 500 
or 1917. 
June 21, 1918. 
Present :—Mr. Justice Fletcher / 
and Mr. Justice Panton. | 
RAKHAL CHANDRA DE— 
PLAINTIFE— APPELLANT 
i versus 
CHAIRMAN or tas SURI. 
MUNICIPALITY— 
DEFENDANT— RESPONDENT, 

‘Bengal Municipal Act (III B,C. of 1884), ss. 202, 
204, 288—Encroachnent on Municipal street by přo- 
jection—Right torun up projection. 

A person who has, without any objection on the 
part of a Municipality, encroached over the surface 
ofa Municipal street by a projection, has no right 
to run up the projection to any height he likes, even 
thongh he does not thereby make any further en- 
oroachment in breadth over the street. [p. 303, col. 1.] 


Appeal against the deorse of the Dis- 
trict Judge, Birbhum, dated the 5th January 


— 1917, affirming that.of the Munsif, Suri, 


dated the I4th March 1916. 

FACTS material to the report will appear 
from the following extracts from the judg- 
ment of the lower-Appellate Court:— a 

“The plaintiff. appellant has a pucca house 
within the Municipality of Suri adjoining 
the Ahmadpur Road on the east ofit. To 
the east of the road isa drain. Projecting 
over the drain is a platform, which is a 
part or continuation of the verandah of 
the plaintiff's house. Over this platform 
and verandah is a roof; that roof is sup- 
ported by pillars standing on the platform. 
Over this roof is another roof, Some years 
ago ib was considered necessary to open 
out and re-build the drain, which evidently 
flowed beneath the platform. The evi- 
dense is, the Magistrate of fhe District and 
some Municipal Commissioners went to the 
spot and at the request of the Magistrate 
and on the understanding thatthe pillars, 
roofs, eto, should not be interfered with, 
the platform was demolished, Later on 
the Municipality served, the plaintiff with 
notices under sections 202 and 204 of the 
Municipal Act (Act III of 1884 B. O.) to 
remove the platform, roofs, pillars ete, The 
plaintiff thereon instituted this sult praying 
for — 

(1) A declaration that the Municipality 
is not entitled to take any such steps -under 
sections 202 and 204, 
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(2) An injunction restraining the Muni- 
sipality from demolishing the structures. 

For the first claim the plaintiff urged 
the platform was built before 1864 and so 
the -Munisipality should have proceeded 
under section 233 of the Municipal Act 
and their action under sections 202 and 204 
is illegal, ` 

As regards the _other structures, plaint- 

iff contended that these, too, have been 
existing from before 30 years and under 
Article 146 (A) of the Limitation Ast the 
Municipality cannot defiolish them. It was 
also urged, relying on Eshan Ohunder` Witter 
v. Banké Behari Lal (1), that these structures 
also come under the purview of section 233 
of the Municipal Act, 
» The learned lower Court dismissed the 
plaintifi’s suit as regards injunction, 
holding that as the platform does not any 
longer exist, no suit for injunction regard. 
idg if “can lie. That the platform is no 
longer existent, is clear to me. ‘Both the 
plaintiff ‘and the defendant have vied with 
each other to show that it was he who 
demolished the same; then again the learned 
lower Court held a local inspection and 
he has endorsed-the finding that no plat- 
form exists. So Iscannot but accept that 
finding. So [I hold no suit for injunction 
as regards the platform -oan lie and the 
plaintiff’s claim in this respect must be dis- 
missed. 

As regards the other structures I have been 
led through the evidence by the learned 
Pleaders for both sides. The plaintiff has‘ 
failed to prove that they have been existing: 
since 1864 or for the last 30 years. * * * 

Thus in the result IX find the plaintiff 
has failed to substantiate his claims and 
so his suit should be dismissed; accordingly 
his appeal must stand dismissed,” 

Babu D. N. Bagchi, for the Appellant.—- 
The plaintiff is the appellant, and the 
appeal arises out of a suit for an injunction 
restraining the defendant Municipality from 
demolishing the verandah, platform, eto., 
which are said to be a projection on the 
Municipal road, in aosordance with notices 
under sections 202 and 204 of the Bengal 
Municipal” Act served on the plaintiff. The 
verandah was erected about. ten or eleven 
years before the institution of the suit on 


(0 25 C. 160; 0. W. N. 660; 13 Ind. Deo, (x, s.) 109, / was erected 10 or ll years ago. 


the platform whioh has been existing ever 
since 1864. If the projection or sneroach- 
ment has been existing since 1864, then 
sections 202 and 204 do not apply to the 
case but the sestion applicable is sgeation 
233. Ifthe Municipdlity cannot take action 
under section 202 and 204, then they cannot 
demolish the structure without paying some 
compensation to the plaintiff as sontem- 
plated by section 233 of the Bengal Muni- 
cipal Act. If there is a building or platform 
abutting on the road from 1864 and if a 
superstructure is built on the pre-existing 
platform without any projection or encroach- 
ment on the road, it cannot be said to 
be a new projes'ion or encroachment, be- 
cause the plaintiff cannot be said to have 
gone an inch beyond the pre existing plat- 
form. If it isa vertical erection on the 
old platform, it cannot be said to bea new 
projestion or encroachment over the road 
liable to be demolished by.a notise of this 
kind. 

Dr. Dwarka Nath Mitter, for the Respond. 
ent, was not called upon. 

r JUDGMENT, 

Fusrcaee, J.—This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Birbhum, dated the 4th 
January 1917, affirming the desision of the 
Mounsif of Suri. The case is this: The 
defendant Munisipality served notises on 
the plaintiff under sections 202 and 204 
of the Bengal Munisipal Act requiring him 
to remove an obstruction or encroachment 
on the street and to remove a projection 
that had been placed against or in front of 
his- house. The plaintiff thereupon brought 
the present suit for an injunction to restrain 
the defendant Municipality from acting on 
the statutory notices. Assuming that such 
a suit lies, I think the facts found in 
this case are conclusive. What is found is 
this; The encroachment has been removed 
under section 202 and it no longer exists 
and, therefore, it no longer existing, there 
can be no ground at present on which the 
Municipality dan proceed further in the 
notice under section 202 and no question 
as to whether the plaintiff is entitled to 
claim an injunction can arise. With re- 
gard to the projection that has been re. 
quired to be removed under sastion- 204, 
the facts found are these:—This thing 
That 
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there has been a projection, there cannot 
ba any doubt, The case set up by the 
plaintiff is this; That as he hag ensroashed 
on the surface of tha strest, therefore, 
ha has aright to ran up the projection 
fo any height he likes, provided 
that he doss not make any’ further en- 
croachmont in breadth on the streat. That 
is clearly wrong. The reason why these 
projections are prohibited by the Ast is 
obvious. If the projection encroaches on 
the street, for the’ safety and convenience 
of the passers-by or for other conveniences, 
the ‘law authorises the Municipality to 
Serve notices to remove it. I see no reason 
to interfere with the jadgment of the 
learned District Judge. The present appeal, 
therefore, fails and must be dismissed with 
sosis, 
Panton, J.—I agree. i 
` - Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp Civic AppeaL No. 227 of i917. 
February 15, 1918, 
Present:—Mr. Justice Bakewell and 
Mr, Justice Krishnan. 
MADDIPOTI PERAMMA—Purarmtirr 
— APPELLANT 


versus 
GANDRAPU ERISHNAYYA AND ANOTHER 
— DEFENDANTS— RESPONDENTS, 

Provincial Insolvency Act (IIL of 1907), ss. 18 
(34, 20, 47—Sale by Official Receiver—PuFchaser 
obstructed in taking possession—Enquiry by Insolvency 
Court—Order directiny delivery to purchaser--Civil 
Procedure Code (Act V of 1908), O. XXI, rr. 97, 98— 
Jurisdiction of Insolvency’ Court ~Suit for declaration 
of obstructor’s title, injunction and possession, main- 
tainability of—Evidence Act il of 1872), s. 41. 

The power conferred by soction 18 (3) of the 
Provincial Insolvency Act .is intended to cnable the 
Receiver to obtain control of the insolvent’s pro- 
perty and not to provide for tho determination of 
questions of title as betweon tho insolvent and 
third partics, This provision is not intended to 
confor jurisdiction over o person against whom 
the insolyent has merely a right enforceable by 
suit, [p. 309, col. J.] 

An Iusolvency Court has, therefore, no jurisdicticn 
io institute an enquiry under Order XXI, rules 97 
and 98, Civil Procedure Code, into an alleged resist- 
ance toa purchaser at the Official Receiver’s sale 
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taking possession of the property.[p. 809, cols, 1 & 2.] 
~ Where an order has been passed by the Insolvency ` 
Court directing the removal of the obstruction and 
delivery of possession to the purchaser, the 
aggrieved party has a right to file a suit fora 
declaration of his title and for an injunction re- 
straining delivery of the property to the purchaser. 
It will not be correct to embody a prayer in such a 
suit for the getting aside of the order of the Insol- 
vency Court, as that is a matter within the juris- 
diction of the High Court. [p. 809, cols. 1 & 2] 

Hajee Abdul Lateef Sahib v. Official Assignee of 
Madsas, 44 Ind. Cas. 847; 40 M. 1173, Official Assignee 
of Madras vy. Jangayar Karasu Ammal, 47 Ind. Cas. 298; 
40 M. 1173 (foot-note) and Pita Ram v. Jujhar Singh, 
43 Ind. Cas. 573; 39 A, 626, distinguished. 

Per Krishnan, J.~Under section 18 (3) of the 
Provincial Insolvency Act, the Court has power, in 
a propor proceeding instituted beforo it by the 
Receiver, to enquire into and decide on the merits 
of an adverse claim to possession set up by a third. 
party. [p. 310, col. 1.] 

The rules of the Civil Procedure Code can be 
availed of only whore section 47 of the Insolvency 
Act.applies, To apply that section it must be shown 
that there was some proper proceeding under the 
Act in the Insolvency Court, for section 47 merely 
provides for the procedure to be adopted “in regard 
to proceedings under this Act.” [p. 310, col. 1.] i 

An order passed by an Insolvency Court under 
Order XXI, rules 97 and 98 without jurisdiction may 
be set aside by the High Court on appeal, but that 
does not bar a fresh suit by the aggrieved party. [p. 
310, cols. 1 & 2.] 

Second appeal against the deeree of the 
District Court, Godavari at Rajahmundry, in 
Appeal Suit 323 of 1915, preferred against the 
decree of the Court of the-Additional District 
Mansif, Rajahmundry, in Original Suit No, 
113 (Original Suit No. 493 of 1914 on the 
file of the Court of the Principal District 
Mansif, Rajahmundry). 

FACTS appear from the judgmént. 

Mr. B. Narasimha Rao (with him Mr. D, 
Appa Rao), for the Appellant.—The order 
of the Insolvency Court was without juris- 
diction. Thesale was by the Official Re- 
ceiver in exercise of the powers vested in 
him and the enquiry intoan alleged ob- 
struction to possession can only be made 
on the Reseiver’s application. A general 
enquiry into the rights of third parties is 
not within the purview of the section. 
The Receiver’s power to'sell is created by 
Statute and not by virtue of an order of 
Court. There was no proceeding before 
the Court with reference to such sale within 
the meaning of section 47, The purchaser 
who initiated the enguiry was no party to 
the insolvency proceedings, Oe 

Plaintiff's right of appeal against the 
order did not bar his additional right to 
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have the order vacated in a suit, 
elect his remedy. 

Mr, P. Narayanamurthy, for the Respond- 
ent.—-The power to enquire into an alleged 
obstruction is sonferred on the Insolvency 
Court by section 18 (3) of the Provincial 
Insolvency Act, The order was competent 
to the Court, to pass. 
the Civil Procedure Code, in the absence 
of any express statutory prohibition, apply 
to proceedings under special laws. ln any 
event, the present suit was not maintain- 
able, The plaintiff's remedy was to appeal 
against the order of the Insolvency Court 
and ashe has not done so, the order is 
final and cannot be vacated in a fresh 
suit.” : 


He could 


JUDGMENT. 

Baxewett, J.—Under section 18 of the 
Provincial Insolvency Act the appointment 
of a Receiver vests the property of the 
ingsolyant ‘in him, and under section 20 it 
is the duty of the Reseiver-to realise that 
“property and he has power tosellit. This 


power is exersised by virtue of the authority’. 


conferred by the Statute, and not of a decree 

_or order’ of the Insolvent Court directing a 
‘sale. There was, therefore, no proceeding 
before the Court with respect to sich 
sale within the meaning of section 47 and 
the rules of the Civil Procedure Code 
relating ‘to the sale of property in execution 
of a decree or order do not apply. 

It is argued that under sestion 18 (3) 
the Court, had power to remove & person 
in pngsession of property of -the insolvent 
from possession, but this power is evidently 
intended to enable the Receiver to obtain 
control of the insolvent’s property and not 
to provide for the determination of questions 
of title as between the insolvent and third 
parties. This is indicated by the proviso to 
this sub-section, which limits this „power to 
persons whom the insolvent has “a present 
right so to remove.” I donot think that 
this provision was intended to confer jurisdic- 
tion over a person against whom the in» 
solvent had merely a right enforceable by 

- a gnit, 

The parties to this suit were not parties 
to the proceedings in irgolvency pending 
before ‘the District Court in which 
the “order in question purported to be made, 
‘and that Court was, therefore, not competent 
to try the issue now raised between these 


The provisions of | 


parties and its finding is not binding upon 
them (Civil Procedure Code, section 11), 

I think, however, that the first prayer 
of the plaint is not corrent in form in asking 
that the order of the District Court should 
be set aside; that is a matter .within the 
jurisdiction of the High Court.. 

The sause of actionis the threat of the 
defendant to obtain possession of property 
by meansof irregular proceedings and the- 
prayer of the plaint should be fora dealara- 
tion of plaintiff's title and an injunction. 

The appeal is allowed and the suit is 
remanded to the Court of first instance for 
trialon the merits. Costa throughout will 
abide the result, 

KRISHNAN, J.—The fasts of this case 
necessary for the disposal of this second 
appeal are there. The plaint property was 
sold by the Official Receiver as the property 
of the insolvent, the Ist defendant, and it 
was purchased by the 2nd defendant. In 
attempting to take possession, the 2nd de- 
fendant was obstructed by the plaintiff 
who claimed the property as his own. The 
2nd defendant then applied to the Insolvency 
Court to order the removal of the obstruc- 
tion and to put him in possession. This 
petition was filed under Order XXI, rules 
97 and 98 of the Civil Procedure Cade, and 
the plaintiff and the Ist defendant were 
made counter-petitioners, After a summary 
enquiry the Court passed an order for the 
delivery of the property to the 2nd đe- 
fondant. Plaintiff has brought the present 
suit for a declaration of his title and for 
an injunction restraining the 2nd defendant 
from taking possession under that order, 
and for possession if he is removed from 
possession pending suit. 

Both the lower Courts have dismissed 
the suit on the preliminary ground that ib is 
not maintainable, plaintiff’s only remedy 
being, acgording. to them, an appeal against 
the order of the Insolvency Court. Plaintiff 
contends before us that that order is no 
bar to his suit, as if was passed without 
jurisdiction. A copy of the order has been 
filed in this Court as it was not filed in 
the lower Uourts, and both sides have 
consented to this course, 

I agree with my learned brother in 
thinking that the order of the Insolvency. 
Gourt was one passed without jurisdiction, 

‘ It was sought to be supported asa competent 


` 


- insolvent himself had, 


‘ plication of the purchaser 


“ the order cannot be 
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order under section 18, clause (3) of the 
Provineal Insolvency Act, or under section 
47 of that Act read with rules 97 and 98 
of the Oivil Procedure Code. 


~ Section 18, clause 3, is clearly intended, as 
pointed out by my learned brother, for the 
purpose of helping the Receiver to get posses- 
sion of the insolvent’s property: under it 
the Receiver but no one else can apply 
to the Oourt to direct a third party who 
is in possession of the insolvent’s property 
to deliver it up to him, if the insolvent has 
a “present” or actual subsisting right to its 
possession. I consider that under that 
section the Court has power, in a proper 
proceeding instituted before it by the 
Receiver, to enquire into and decideon the 
merits of an adverse cleim to possession 
set up by a third party, adopting the proper 
procedure for it. But in my view this 
question does not arise in this case, as ng 


“application whatever was made by the Re. 


seiver under the section. He elected to sell the 
property as that of the insolvent leaving it to 
the purchaser to take such steps, ashe thought 
fit, to get possession of it. The application to 
the Court was made by the purchaser under 
the Code of Civil Prosedure and the 
‘Receiver was not even a party to it: such 
an application clearly does not lie under 
section 18. The purchaser isa stranger 
to the insolvency proceedings and by his 
purchase he got no more rights than the 
to get possession 
of the property from the third party, 
The rules of the Code of Civil Prosedure 
can be availed of only if seation 47 of 
the Insolvency Act applies, 
section, it must be shown that there was 
some proper proceeding under the Act in 
the Insolvency Court; for section 47 merely 
provides for the procedure to be adopted 
‘in regard to proceedings under the Act.” See 
Guntapalli Narasimhayya v. Malapati Veerara. 
ghavulu (1). As that has not been shown, it is 
slear that the order of the. Court on the ap- 
desiding in a 
summary way that plaintiff has no title 
to the property and that he should give 
- up possession, was without jurisdiction, 
That being so, I am of opinion tkas 
treated as a bar 


(1) 42 Ind. Cas. 525; 6L. W. 694; (1917) M. W. N, 
857; 41 M. 440, 


To apply that. 


to the plaintiff’s suit and that tho sult ia 
maintaicrable as an ordinary oivil suit. 
Under section 41 of the Evidence Act it 
is open to the plaintiff to show that ike, 
order pleaded against him was delivered 
by a-+Court not competent to do so, that 
is, not ‘having jurisdiction to do so and 
he has done that in the present case. 
It may have been open to him to apply 
to the High Court to set aside the order 
‘as one withcut jurisdiction, but it cannot 
be said that be was bound to do_ so or, 
that it was his only, remedy, though he 
would have been welladvised if he had . 
adopted that course. He was entitled to- 
chcose bis remedy and the fast that he 


did not shoose to come to the High 
Court cannot affect his right of “ snit 
undér the general law. I think, there- 


fore, his suit is maintainable. 

The case of Hajee Abdul Lateef Sahib v. 
Official Assignee of Madrus (2) and the case 
referred” to in the foot-note to it, Oficial 
Assignee of Madras v. Mangayar Karasu Ammal * 
(8), were both cases which arose under 
the Indian Insolvency Act. ‘and were 
brought tocontestorders passed by thé Madras 
Insolvency Court between the Official As- 
signee on the one side and the third 
party claiming title on the other. The orders 
being with jurisdiction under section 7 of 
the Act, the suits were held not maintain- 
able. These cases are thus clearly distin- 
guishable from the present oase. The case 
of Pita Ram v. Jujhar Singh (4) is also dis-' 
tinguishable, as that was a case where the 
third party had himself elected to apply 
under section 22 of the Provinsial In- 
solvency Act as he was entitled to do and 
though he had a right of suit as well, 
the learned Judges held that as he had 
elected to adopt one remedy and failed, 
he could not be allowed to fall back upon 
the other. Such a question does not arise 
at all in the present case. Here the 
plaintiff was bronght into the Insolvency 
Court by the purchaser, that and ina proceed- 
ing which the Court was incompetent to adopt; 
the fact that he did not plead to the 
jurisdiction of that Court cannot give that 
Court jurisdiction, nor oan it be treated 
as an election of his remedy by the 

(2) 44 Ind. Oas. BAT; 40 M. 1173. . 


(3) 47 Ind. Cas. 398; 40 M. 1173 (foot. ore: 
(4) 48 Ind. Cas, 573; 39 A, 626, 
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plaintiff. The Allahabad oase, therefore, does 
not apply. 

No other authority has been cited before 
us. I am, for the reasons above stated, 
of opinion that the lower Courta were 
wrong in dismissing the plaintiffs suit 
as not maintainable, I would, therefore, 
set aside their decrees and remand the 
snit to the District Munsif for trial and 
disposal on the remaining issues. As 
pointed out by my learned brother, the 
prayer in the ‘plaint to set aside the order 
of the District Judge is notsgorrect in form; 
but it is not material to the” plaintiff and 
will, therefore, be disallowed. 

I agree to the order proposed by my learned 
brother as to costs also. 

M, C. P. 5 
Appeal allowed; Suit remanded. 
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ALLAHABAD HIGH COURT. 
Staup Rererence IN SECOND APPEAL 
No. 872 or 1912. 
> June 26, 1912, 
Present :—Mr. Justice Tudball. 
MOTI BEGAM —DEFENDANT—ÅPPELLANT 
~ versus 
"HAR PRASAD AND ANOTHER — PLAINTIFFS — 
RESPONDENTS. 

Court Fees Act (VII of 1870), s.7 (iv) (o)—Mort- 
gage, suit on—Defendant claiming prior charge—Suit 
decreed—Appeal by defendant- Court-fee payable. 

In a suit on foot of a mortgage one of the defend- 
ants claimed that she had a prior charge on the 
property sought to be sold. The defendant’s con. 
tention was overruled and the suit was decreed. 
Defendant appealed praying fer a declaration that 
she had a prior charge over the property and that 
it could only be sold subject to that charge: 

Held, that the defendant’s prayer was for a 
declaration with consequential relief and that she 
must, therefore, pay ad valorem Court-fee on the 
amount of the charge olaimed by her. [p. 313, col. 1.] 


| FACTS of the case appear from the follow- 
ing ° - 
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Orxice Rurort.—The suit out of which - 


this appeal has arisen was brought by the 
plaintiff for recovery of Rs. 2,500-0n account 
of principal and interest on foot of a 
mortgage, dated 4th May 1893, by enforce- 
ment of hypothesation lien. 

Musammat Moti Begam, one of the defend- 
ants, defended the suit on the allegation 


Pa 


t 


that the property sought to be sold was 
conveyed to her as security for her dower- 
debt under a prior bond executed by ber 
‘deceased husband, Sayed Hasan, on 9th 
February 1592, which bond was subse- 
quently renewed by the heirs of her deceased 
husband on 5th August 1910. The said 
defendant contended that the property sould 
not be sold until payment of the money 
due to her on account of her dower-debt 
secured by the deed of mortgage which she 
put up as a shield. 

The suit was valued at Rs. 2,500, and 
a Court-fee of Rs. 150 was paid thereon. 

At the trial of the suit the Court held 
that the plaintiff’s mortgage was prior and 
decreed the plaintiff’s suit. A decree was 
accordingly passed for sale of the mortgaged 
property under Order XXXIV, rule 4. 

Musammat Moti Begam appealed to the 
lower Appellate Court, setting up inter alia 
a plea of priority and genuineness of the 
mortgage held by her. The lower Appellate 
Court modified the decree of the Court of frst 
instance by extending the time for payment 
of the decretal amount, and in other respecta 
the appeal was dismissed. 

The appeal was valued at Rs. 2,500, and 
a Court fee of Rs. 150 was paid thereon. 
The” proper valuation of the appeal was 
Rs, 2,519 inolusive of interest from date of 
suit to date fixed for payment of the decretal 
amount awarded in the decree appealed from, 
and a Court-fee of Rs. 155 was payable 

| upon that valuation. Rs, 150 having been 
paid, there is, therefore, a deficiensy of Rs, 5 
to be made good by the defendant-appellant 
for the lower Appellate Court, 

Musammat Moti Begam has preferred this 
second appeal and the relief sought by the 
appeal is that the Hon'ble Court will 
be pleased to allow the appeal and declare 
that the appellant has a prior charge for 
the amount of herdower-debt and the pro- ` 
perty can be sold only subject to her charge. 
The appeal is valued at Rs, 2,500, and a 
fixed fee of Rs. 10 has been paid, appa- 
rently on the ground that a mere declara- 
tion is sought by this appeal. 

I think a Court-fee of Rs. 10 paid in 
this Court is qnite inadequate. The defend- 
ant-appellant seeks by this appeal to go 
behind the desrees of the Court below, deoree. 
ing the plaintiff's claim’ for rala of tha 
mortgaged property and declining to accept 
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the plea set up by the defendant in the 
Courts below and repeated in this Court in 
a somewhat different form. 

The suit was a suit for sale on a mort- 
gage on the basis of which the Courts below 
have passed a decree in plaintiff's favour. 
The defendant comes to this Hon’ble 
Court iù second appeal, and by making a 
prayer'in the form of a declaration wants 
to getrid of those decrees. Assuming that 
the defendant-appellant does not state in 
distinct words that the decrees below should 
be set aside, one should see what wili be the 
congequence, if the declaration prayed for, 
be granted. Leaving out the question that 
the appellant is avoiding the decree passed 
against her, itis evident that the property 
will be subjected to a double charge oreat- 
ed by the mortgages held by the parties 
and out of sale-proceeds the plaintiff may 
not get anything after meeting the prior 
charge of the defendant. 

I am quite certain that the appellant 
is seeking for a declaration with a conse- 
quential relief, and, as such, she must pay 
ad valorem Court-fae of Rs. 175, on the 
amount of her mortgage, i. 6., Rs. 3,000. 
Rs. 10 having been paid, there is therefore a 
deficiency of Rs. 165 due from defendant- 
appellant for this Court. 

Total deficiency due from defendant-appel- 
lant for this Court and lower Appellate 
Court is Rs.” 170. 





The following objections to the report of 
the Stamp Reporter were raised by Counsel 
for the appellant :— 

1, The object of the appeal is not to get 
rid of the decrees of the Courts below nor 
does the appellant seek “by this appeal to go 
behind the decrees of the Courts below de- 
creeing the plaintiff's claim for sale of the 
mortgaged property”, as remarked by the 
Stamp Reporter. 


2, The appellant is desirous that the 


desree-for the sale of the property may be 


allowed to remain intact but it may be 
declared that her dower-debtis a prior charge. 
Almost a similar question arose in a case of 
Rup Chand v. Fateh Ohand (1) and it was 
decided that a Court.fee of Rs. 10 on the 
memorandum of appeal was sufficient. 

8, Having regard tothe above cireum- 
stances the Court-fee of Rs. 10 paid by 

(1) 11 Ind. Cas. 977; 8 A. L. J. 821; 33 A. 705, 
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the appellant on the memorandum of appeal 
is sufficient, i 

4. The Court-fee in the Court below was 
paid on the amount of the mortgage money 


under section 7 of the Court Fees Act and | 


was sufficient and the Stamp Reporter is not 
justified in demanding any Court fee on the 
amount of interest on the memorandum of 


appeal either in this Hon'ble Court or in the - 


pour below, 





Bint or Stamp Rerorter.—In sub- 
mitticg the papers to you under sestion 5 
of the Court Fees . Act, 1 beg to add 
that the ruling relied upon by the learned 
Counsel has no application ab all to this 
case, and that according to the long standing 
practice of this Court ad valorem Court fee 
is always charged on pendente lite interest. 

I cite two oases, viz., Nepal Rat v. Debi" 
Prasad (2) and Baji Laly. Gobardhan Singh (3). 

These are converse cases. In these cases 


the appellants sought tc get rid of the liability - 


imposed by the decrees appealed against, 
while inthe present case the appellant is 


- seeking to impose a farther liability on the 


property in suit. inthe second ground of 
appeal the appellant distinctly assails the 
concurrent findings of the Courts below that 
the right of the appellant onder the deed 
was barred by time and extinguished for 
all purposes under the law. The relief 
sought by the appeal may be read thus:— 

It may be declared that the appellant 
has a prior charge for the amount of her 
dower-debt and that the property can be 
sold only subject to her charge by reversing 
the concurrent findings of the Courts below, in 
so far as they affect her deed, on the ground 
set forth in: the memorandum of appeal. | 

I most respectfully submit that a ‘very 
substantial consequential relief is involy- 
ed inthe case and under section 7, clause 
(iv) (c`, read with clause 1 of the Court Fees 
Act; the. appellant must pay ad valorem 
Court-fee on the amount of her own deed 
amounting to Rs. 3,000. = 

Tf the appeal prevails and the Hon’ble 
Court holds that the appellant has a 
prior charge and directs the property to be 
sold subject to her prior charge, the appellant 
may apply fer sale of the property ‘under 
Order XXXIV, rule 12, and the Court acting 


(2) A. W. N. (1905) 40; 2 A. L. J. 105; 27 A. 447, 
(3) 1 Ind. Cas. 1000; 6 A. L. 1.155; 31 A. 265, 


~~ 
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under Order XXXIV, rulo 15, may first satisfy 


the prior charge out of the sale-proceeds 
and then give the balance to the plaintiff- 
respondent. If the law allows sush a 
procedure, the appellant will get her mort- 
gage money on payment of Rs. 10. without 
bringing afresh suit. 

In any case, I most humbly sumbit that 
it is manifestly a case in which the appel- 
lant is not only trying to get rid of the 
liability imposed upon her by the decree 
but to impose a further liability on the 
property, and as such the appellant must pay 
ad valorem Court-fee on the further charge 
thus imposed, . 

Nore sy THe Taxing Orricer.—I have 
heard the learned Counsel and am not 
convinced by his arguments. Inthe appeal 
~to the District Judge, Saharnapur, full Court- 
fee was paid. In this appeal the whole of 

‘ the deoree is attacked by the second ground, 
I agree with the Stamp Reporter that the 
full Court-fee should be paid on this appeal, 
but Mr. A, Raoof maintains that’ he seeks 
merely a declaration and that the case is 
one of general importance in view of the 
Full Bench ruling, Ram Shankar Lal v, 
Ganesh Prasad (4). At his request I 
submit the question for the decision of the 

. Hon’ble Taxing Judge. - 

The Stamp Reporter should quote the rul- 
inge on which he relies. : 

Mr. A. Raoof, for the Appellant. 

JUDGMENT.—The amendment has been 
made, Court-fee must be paid on the amount 
of the prior charge. 1 allow two days to 
make good the deficiency. 

Order accordingly. 

(4) 29 A. B85; 4 A. L. J. 273; A. W.N. (1907) 97; 
9 M. L, T. 248 (F. B.). 
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BOMBAY HIGH COURT. 

Srconp Crvic Arrear No, 523 or 1917, 
. March “5, 1918. 

_Present:—Mr, Justice Beaman and Mr. 
Justice Heaton. 

RAICHAND MOTICHAND GUJAR 

—Deorke HOLTER—APPELLANT 
“= versus - 
DHONDO LAXUMAN BHURE — JUDGMENT 
DEBTOK— RESPONDENT, 
Limitation Act (JX of 1908), Sch. I, Art. 182— 


Exesution of decree—Instalment decree—Default in 
payment of instalment, effect of —Limitation. 

A decree for Rs. 800_odd made on tho 28th Juno 
1910 provided that the debt should be paid off by 
eight annual instalments of Rs. 100 cach, und there 
was a term in the decree that on failure to pay any 
one of these instalments before the next had become 
due, the creditor could call in the whole amount of 
debt with interest atthe agreed rate. No instalment 
was ever paid and in September 1915 the decree- 
holder applied for execution of the decree: 

Heid, that the right to execute the decree for the 
whole amount of the debt having accrued to the 
decree-holder as a complete legally enforceable right 
before the end of 1910, and the limitation allowed to 
him within which to enforce it being three years, 
the application for execution was barred by time, 
[p. 814, col. 1.] 

Appeal from the decision of the First 
Class Subordinate Judge, A. P., at Belgaum, 
in Appeal No. 65 of 1916, confirming the 
decree passed by the Subordinate Judge at 
Chikodi, in Darkhast No. 842 of 1915, 

Mr. Nilkanth Atmaram, for the Appellant. 

Mr, K. N. Koyajee, for the Respondent. 
~ JUGDMENT, 

Beaman, J.—The point raised here is one of 
considerable interest and must, I think, 
have been one of frequent occurrence, We 
are not referred to any decision cf Gur 
High Court upon it, The appellant, however, 
relies upon a decision of the Allahabad ` 
High Court in the case of Shankar Prasad 
v. Jalpa Prasad (1), which would appear 
to be conclusive in his fayour. With great 
respect, Iam doubtful whether the reasoning 


“of that judgment will stand critical analysis 


and I will briefly give my reasons for being 
of a different opinion. 4 

The point arises in this way upon an 
instalment decree in a very common form. 
A debt of roughly Rs. 800 had to ba 
paid off -by eight annual instalments of 
Rs. 100 each, and there was aterm in the 
decree that on failure to pay aby one 
of these instalments before the next had 
become due, the creditor could call in the 
whole” amount of debt with interest at 
the agreed rate. It is found asa fact that 
no instalment was ever paid. The decree 
was made on the 2&h June 1909. In 
September 1915, the creditor presented this 
Darkhast, and the question decided in the 
Court below was one of limitation. lt was 
decided against the judgment-oreditor, The 
ground of appeal is that it was optional 


with bim to waive all breaches on the part 
(1) 16 A. 371; A. WIN, (1894) 115; 8 Ind, Deo, 


_ (x. 8,) 241. 
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of the debtor to fulfil his-obligations under 
the instalment decree and so,' at the very 
end of the eight years, sue for at least 
three instalments in arrears then due. If 
this view be sorrect, it follows that the 
sreditor would likewise be entitled to sue, 
within three: years of failuré to pay the 
last instalment, for the total amount of 
debt with interest. But that right had 
acsrued to him as a complete legally 


` enforceable right before the end of 1910 and 


gp eas, 
tft 


„been three years, no longer. 


the period of limitation allowed to him, 
within which to enforce it, would have 
I am entirely 
unable to accede to the argument that 
that right assumes the nature of a recurring 
right under an agreement such as this. For 


‘the effect would be that no matter how 
gomplete the right to call 


in a definite 
sum of money had become, the judgment- 
creditor might ignore it and extend the 
period of limitation, perhaps to the extent 
of some twenty instead of three years; as 
for example, if the instalment decree had 
provided for the repayment of the capital 
sum over a period of twenty years.- Such 
degrees are by no means infrequent. Now, 


“leb me carry the analysis a little further. 


In all decrees of this kind the provisions. 
for the payment of instalments are provi-’ 


sions in favour of the debtor, not ‘the 
creditor. The very form of an instalment 
decree pre-supposes that the creditor’s rights 
to that extent are curtailed and the 
debtor’s rights enlarged. The right io pay 
by instalments, subject to conditions, is the 
debtor’s not the oreditor’s right. The credi- 
tor’s right is to enforce the payment of the 
full amount upon breach of ‘ condition, thus 
putting an end to the instalment decree as an 
instalment deoree. 

This “analysis will, I think, at once reveal 
what seems to me, with great respect, the 
baio fallacy of the Allahabad decision. 
Nor do I think that the correst principle 
is in any way impaired by what is after 
all rather a sentimental consideration veiled 
in a specious argument, 
dacrees of this kind, as I would construe 
them, would be to compel the oreditor to 
act harshly towards the debtor. When we 
remember that in any event the creditor 
has three. years in which to sonsider his 
position after breash of crndition, I 
confess, it appears to me, almost absurd 


4 
Pi 


that construing . 


to say that. by dealing on principles of strict 
reasoning and logic with these deorees we 
should offer inducements to creditors to press 
too hardly upon their debtors. “For after 
failure on the part of the debtor to pay 
one year’s instalment and in the absence 
of any intention on his part to pay any 
further instalment in the future, it ceases 
to become a question of indulgence at all. 
What the oreditor would do, on the princi- 
ple permitted by the Allahabad Cocrt, would 
be no more than to balance the pecuniary 
advantages and disadvantages of enforcing 
the decree at once or waiting for the last 
instalment. If I am to accede to the view 
pressed upon me by the learned Plesder 
for the appellant, it would always he open 
to the judgment-oreditor under a decree of 
this kind, allowing him ample interest, to 
sit quiet ‘for a lengthy period and then 
call in the capi‘al, with the accumulated 
interest, as though no right had been cone 
ferred upon him perhaps ten years earlier 
to the sum then due, a right governed by 
the ordinary law of limitation. 

-In my view, this end all similar cases 
fall to be decided on soma such principle 
as I have, endeavoured, perhaps roughly, 
to outline. If I am so far right, on the 
finding of the fact by the lower Court, 


this Darkhast is not in time, and this 
appeal ought to ‘be dismissed with all 
costs. 


HEATON, J.—I agree. . 
In this particular case, which is the 
case of a decree payable by instalments, 
the first instalment was payable on the 
6th, of June 1910, and it was provided 
that in cas@ of default in paying an instal- 
ment within the time fixed for the pay- 
ment of the next instalment thereafter, 
the plaintiff should recover in one sum 
the whole amount due at that time, to- 
gether with interest, by the sale of the 
mortgaged property. Ordinarily the mort- 
gagee would, of course, have been entitled 
to recover the mortgage debt in one lump 
sum after the expiration cf the period of 
six months fixéd by the decree. In this 
particular case he is not entitled to re- 
cover the entire sum unless the judgment- 


debtor fails to pay -one of the instal. 
ments of Rs. 100, which is less than one- 
eighth of the entire sum. That is in 


‘itself a very great priyilege to the judg, 
Na = -L 
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ment. debtor, a great disadvantage to the 
creditor, But supposing that the debtor 
fails to take advantage of this valuable 
7 privilege, what follows? One wonld sup- 
«pose, at least I should suppose, that what 
followed naturally would be that the 
~ privilege would be cancelled and that the 
judgment-ereditor would thereupon become 
_ entitled to recover the whole debt in the 
usual way. And this resnlt would be in 
consonance, it seems to me, with ordinary 
legal and equitable principles and is 
exactly what would be expected from the 
application of common sense and fair 
dealing. And as a matter of fact it is 
generally understood, in this Presidency 
by our Judges, that what I have just 
described 1 
the framing of instalment decrees. We 
have here a case in point. The trial 
Judge and the Judge of first appeal both 
of them unhesitatingly accepted the prinsiple 
which I have indicated, a principle which 
leads ‘to the conclusion that where the 
privilege ig not taken advantage of by 
the judgment debtor, the desree ceases to 
be an. instalment decree and besomes en- 
forceable as an ordinary decree. for the 
payment of a lump sum. This, of course, 
is a view which for all ordinary purposes 
is beneficial to the creditor, It enables 
bim immediately to get in the whole of 
the debt instead of waiting for the pro- 
longed period covered by payment of 
instalments. But it happens here, and it 
has often happened before, that the judg- 
ment-oreditor is negligent of his own in- 
terests. He allows time 
when he finds that more than three years 
have passed without his enforcing the right 
to get in the judgment-debt as a whole 
and finds himself faced by a point of 
limitation, then he turns his back on the 
arguments which one would expect -from 
him at ordinary times and takes to those 
which would for ordinary purposes be ap- 
propriate. to the judgment-debtor,. This 
revolutionary method of argument is, of 
course, not of a kind which appeals to a 
Court, for Courts prefer consistency of 
principle. 
~ I bave said ‘what I 
the ordinary’ principle, and all that re- 
‘mains is to eonsider whether, in this 
partioular decree, there are. to be found 


consider to be 
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is tbe principle which underlies - 


to elapse, and” 
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indications that it is based on that principle, 
or whether it is intended by this parti- 
cular decree to provide for some different 
solution of the question, what is to happen 
on failure to pay an instalment. I have 
quoted the passage pertinent to the point 
from the- decree and if seems to me to 
be one of an ordinary kind, one which 
we must interpret by the principle which 
I have indicated. Therefore, I think that 
the lower Courts were quite right in 
dismissing this Darkhast as time-barred, 
and that the desree of the lower Court 
ought to be confirmed. 
` Appeal dismissed, 


> 
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CALCUTTA HIGH COURT, 
Lerrers Patent APPEALS Nos. 6, BAND 9. 
or 1917. : 
. May 23, 1918. 

‘Present:— Justice Sir George Woodroffe, Kr., 
Jastice Sir Charles Chitty, Kr, and 
Justice Sir Syed Shamsul Huda, Kr, 

In L. P. A. No. 6 cr 1917 
SHIB CHANDRA ROY CHOWDHURY 

AND 01HEKS— Dé FENDANTS—APPBLLANTS., 
TETSUS ` 
HARENDRA LAL RAI CHOWDHURY— 
Prarstive anD JOTINDRA NATH BOSE 
AND oTHERS— REMAINN G Derenpants— 
RESPONLENTS, 

In L, P. A. No. 8 cr 1917 
JOTINDRA NATH BOSE AND OTHERS — 
f De FaNDANIS— APPEL LANIS 

bs VETSUS 
HARENDRA LAL RAI CHOWDHURY 
PraintirF an’ KHOGENDRA NATH 
BANERJEE AND oTHiks—Derenpanrs— - 
RESPONDENTS. p 
In L. P. A. No 9 or 1917 
TARAN KRISHNA NASKAR 
AND OTHERS — DevENDASTS—APPELLANTS 
versus 
HARENDRA LAL RAT CHOWDHURY 
Pretntire AND JOLINDRA NATH BOSE 


AND OTHERS DesenDants— RESPONDENTS. 

Res judicata—(Co-sharer zemindar purchasing ‘tenure 
—Suit against neighbouring zemindars and their 
tenants for declaration of title—Decree, whether reg 
judicata as regards zemindari title—Pernmanent tenure. 
holder, whether represented by zeminday in title suta 
Possession, constructive, whether claimable by trespasser 
—~Revenue Survey map, accuracy ot-——Presumption. 

The plaintiff, who was proprietor of a 4/5ths share 
of a zemindari, purchased a teunre under it in 
execution of a decree for his share of the rent, One 
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of the defendants having successfully put forward 
a claim to the tenure in the execution proceeding 
on the ground that he held it under some other 
defendants who were the proprietors of another 
zemindari adjoining that of the plaintiff, the plaintiff 
Drought a title suit*against all the defendants and 
also the defaulting tenure-holder, asserting his ¢'5ths 
remindari title and his right to the tenrre, in which 
ib was decided that as a certain river formed the 
bonndary botweon the two neighbouring zemindaris, 
the plaintiff had title to the lan s in suit: 

Held, that the decision was res judicata between 
the parties not only as regards the plaintiff's tirle to 
tho tenure but also as regards his zemindari title to 
the lauds in suit: [p. 8-7, col. z ] 

Held, also, that the decision could not operate as 
res judicata against the persons to whom the tenure 
was mortgaged before its execution sale and who 
purchased the same in execution ‘of a decree on the 
mortgage, as those persons wero not made patties to 
the snitand could not have been represented by the 
@efaulting tenure-holder, who held only the equity 
of redemption, so that those persons were entitled 


to show that some of the lands purchased by them. 


in execution of the mortgage decree were not includ-, 
ed in the defaulting tenure,-but as regards such of 
those lands to which the ~plaintiff’s zemindari title 
was declared in the previous suit, those persons 
being partios to tho present suit should pay to the 
plaintiff such rent as was agreed upon between them- 
selves and the rival zemindars from whom they got 
settlements of those lands. [p. 329, col. 2.] 
. There is a rebuttal presumption of accuracy in 
favour of the Revenue Survey map. [p. 328, col. L] 
A trespasser cannot claim tho benefit of constructive 


possession. Lp. 329, col, 1.) 
a The interest of a permanent tenure-holder is 


* not represented by either of the rival landlords in 
a guit between themselves to establish title to lands 


comprising the tenure. [p. 829, col. 2.] 

“Letters Patent Appeals against the deorees 
of Mr. Justice Fletcher, differing in opinion 
from Mr. Justice Smither, dated the 
30th May 1917, in Appeale from Original 
Decrees Nos, 887,478 and 431 of 1914 res- 
pestively. 

’ PACTS appear from the following judg- 
ment of . 

FLETCHER, J.—These appeals are preferred 
by the defendants Nos. 1, 2, 3 and 4 against 
the judgment of the learned First Subordi- 
nate Judge of Alipore, dated the 3lst of 
March 1914, decreeing the plaintiff's suit. 
The plaintiff brought the suit for a declara- 
tion that the lands mentioned in the 
schedule to the plaint, being the lands 
jnoluded in ‘hatian No. 85-1 prepared and 
published under the provisions of the 
Bengal Tenancy Act, appertain to Mahal 
Ushpara, Tonzi No. 2999, and that the 
plaintiff is entitled to the entire rent of 
the said lands and for other relief. The 
plaintiff's title is as follows:—The plaintiff 


was the owner of 1/5thof Mahal Madrasa, 
bearing the Tonz' No. 145 in the Collectorate 
of the 24:Pergaras. The remaining 4/5ths 
of the said Mehal formerly belonged to 
Hari Mohan Roy and Peary Mohan Roy. 
Within such Mehal there is a taraf called 
Ushpara and in that żarof there is a Mouza 
Gangapur Bagmari. On the 25th of Chait 
12¢6 B. S. one Gokulmovi Dassi executed 
a gabuliyat in respect of 1,000 bighas ap- 
pertaining to the said Monza in’ fayour 
of Hari Mohan Roy and Peary Mohan Roy, 


‘and on the Ynd of Assar 1287 B.S. she 


executed a similar kabuliyat in favour of Kai- 
ballva Nath Biswas, the then owner of 1/5th of 
the Estate Touzi No, 145. 


-in the year 1290 a measurement was 
made of the land in the possession of 
Gkulmoni. She was found to be in possession 
of 1,8193 béghas anda fresh kabuliyat was 
executed by her. Then Peary Mohan Roy, 
who had acquired his brother’s share in 
the property, sued Gokulmoni for arrears of 
rents in respect of his share and obtained 
a decree. In execution of auch decree Gokul- 
moni’3 tenure was brought to sale and 
purokased by Peary Mohan Roy. One 
Tasseruddi Mondal then put ina petition under 
section 335 of the Code of Civil Prosedure 
and obtained an order for restoring him to 
possession, but before that order was made 
Peary Mohan instituted a suit. No. 138 of 
1880 against Gokulmoni, Tasseruddi and 
the owners of Touzis Nos, 172 and 173 for 
establishment of his title to and confirma- 
tion of possession of the said tenure. 
This suit was decreed inthe First Court, 
An appeal was then preferred to the High 
Court. Whilst such’ appeal was pending, 
Peary Mohan parted with his interest in 
the Tonzi and the tenure to Maharaja Sir 
Jatindra Mohan Tagore, the late father of 
defendant No.6. Ultimately the judgment 
was uphald on appeal, 


Gokulmoni bad executed two mortgage- 
deeds in favour of Ram Kristo Nashkar— 
one in Bhadra- 1293 and the other in 
Aswin 1295. Ram Kristo brought a suit 
on these mortgages and obtained a decree. 
In execution of this decree the mortgaged 
properties were brought to sale. Some of 
the morigaged properties were purchased 
by Ram Kristo Nashkar and-the remainder by 
Parmessar Mal, 
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Parmessar Mal, having failed to obtain 
possession of the property purchased by 
him, brought two suits against Maharaja 
Sir Jatindra Mohan Tagore and others for 
“establishment of his title’and obtains | decrees 
which were affirmed on appeal on the 5th 
November 1903. Parmessar Mal than sold 
his interest to’ Ram Kristo Nasnkav’s exe- 
outor, the defendant No, 1. In 1996 and 
1909 the plaintiff sued the Maharaja and 
the defendant No, l for arraars of rent but 
only obtained a decree for fhe amount admit- 
ted? by defendant No. 1, 

In 1903 a partition was effested by the 
Collector between the plaintiff and his 
co-sharer; the plaintiff became the owner 
of, the taraf Ushpara, the taraf being given 
“the Touzi No. 2999, bat in the Resord of 
Rights prepared and published under -tke 
provisions of the Bengal Tenancy Act the 
lands mentioned in the schedule to the 
plaint were -included in khutian No. ‘85-1, 
and described as belonging to the owners 
Nos, 147.1, 147-2, 172,173 and 2999 and 
in the possession of the defendants Nos 1, 2 
and 3, On this the plaintiff brought this 
suit for establishment of his right to the 
property in dispute as a part of his Mahal 
Ushpara bearing Touzi No. 2949 and for 
a declaration that he is entitled to the 
entire rent receivable in respect of the 
same. The defendants No. 4 are the 
owners of the adjoining Monza Tardaha, 
On the 19th of March 1860 the then 
owner of Mouza Tardah granted to Tarak 
Nath Bose, the predesessor-in-interest of 


the defendants Nos. 2 and 3, a lease of 300 . 


bighas rent-free for the first seven yeara 
and ultimately at a rent of Sannas a 
bigha. The 300 bighas was stated in the leasa 
to lie “east of the Samedgiriganj” which 
it is commén ground is the river Bidya- 
“dhari, On the 6th of April 1870 the 
predecessor-in-title of the dcfendant No. 4 


granted a permanent lease to one Jadab, 


Chandra Banerjee of 725 bighas within 
the boundaries mentioned therein at a rent 
rising ultimately to 9 annas a bigha. 
Gokulmoni, aa already stated, acquired the 
„interest granted to Jadab Chandra Banerjee 
by two kobalas, dated respectively the 24th 
February and the llth July 1879. Gokul- 
moni mortgaged by two mortgages, dated 
respectively, the 31st of August 1886 and 
the 25th of June 1888, both her lease-hold 


upheld on 


ioterest held from the predesessor of the 
plaintiff and that originally granted. to 
Jadab Chandra Banerjee in favour of Rim 
Kristo Nashkar as mentioned before. On 
the 12th of September 1889 the suit already 
mentioned was brought to enforce these 
two mortgages and adecree was passed on 
the 31st of Dessmber 1890, which was 
appeal. In execution of this 
decree the property was brought to sale, a - 
portion of the mortgaged property was 
purchased by Ram Kristo Nashkar and 
the rest by Parmessar Mal. Parmessar 
Mal, being unable to obtain possession of 
the- property purebased by him, brought a 
suit against Maharaja Sir Jatindra Mohan 
Tagore to recover possession of the same. 
Parmessar Mal was successful in that suit, 
The judgment of this Court in that snit 
was delivered on the 2nd of April 1903, 
the Court holding that whether the mort- 
gaged property was held out of the Estate 
Nos. 172 and 173 or Estate No. 145, the 
mortgages to Ram Kristo Nashkar wera 
valid mortgages. On the 16th of May 1902 
Maharaja Sir Jatindra Mohan Tagore brought 
a sunit against the Boses to resover posses- 
sion of a portion of the land covered by 
the decree in Snit No. 138 of 1890, which 
was in their possession, and on the same . 
date the Mabaraja brought a similar suit ` 
to recover from the Nashkars a portion 
of the land covered by the same decree in 
excess of the 1,819} bighas in possession of 
the Nashkars—both these suits were withe 
drawn. ~ í 

On the 5th May 1903 Parmessar Mal 
sold bis interest to Doyal Nashkar, executor of 
the Willof Ram Kristo Nashkar, as already 
stated. Then followed two suits I have 
already mentionéd for rent by the present 
plaintiff against Nashkar. These  snits 
were only partially successful. Now is-is 
obvious in ‘the present case that tbe main 
point to determine in this appeal is what 
is the boundary between the Mouza Ganga- 
pur Bagumari and the Mouza Tardah. The 
learned Subordinate Judge came to the 
sonelusion that as it had been determined 
in the Suit No. 138 of 189) that the river 
in its present position is the boundary 
between the two Mouzas, the matter is res 
judicata and he has, therefore, not consider- 
ed the very careful report and map prepared 


"by the Commissioner in the present case, 
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Of course, if the river in its preséut 
course must be taken as the boundary 
between the two Mouzas, then doubtless 
the judgment of the learned-Judge is correct. 

But, in my opinion, the matter cannot be 
disposed of in so simple a manner. The 
plaintiff in Suit No. 134 of 1590 was entitled 
to the equity of redemption ~of Gokulmoni’s 
tenure held out of Estate No. 145 and was 
also entitled to 4/5ths of the Zomindari 
interest. „Even if it be assumed in favour 
of the plaintiff as against the Panihati 
Zemindars that by reason of the judgment in 
Suit No. 188 of 1890 there is an estoppel as 
regards 4/5ths of the-property in dispute, the 
Nashkars and the Boses have a distinct and 
separate interest in maintaining the Record 
of Rights as at present. With regard to the 
Nashkars the prasent suit seeks for a declara- 
tion that they are liable to, pay rent at the 
rate of 12 anpas a bigha for the whole of the 


land .in dispute as being held under 
Gokulmoni’s tenure held ont of Estate 
No. 145. Unless it is open to them to 


contest the fact that the property is not 
held ont of Estate No. 145, then they will 
be liable to pay rent at the rate of 12 
annas a bigha, as claimed by_t the plaintiff in 
this suit, instead of the lower rate reserved 
*by the lease to Jadab Chandra Banerjes 
of which they are the assignees. The 
Boses, in the event of the matter being 
res judicata, are. in a worse. position for 
unless the property in their possession is 
held out of Estates Nos. 172 and 173, they 
have no interest in the land in dispute 
which is the plaintiff's oase. Both the 
Nashkars and Boses have therefore a very 
material interest as to whether the disputed 
property lies within the limits of the Estate 
No. 145 or within the limits of the 
Estates Nos. 172 and 173, and the case cannot 
be disposed of as it has 
learned Subordinate ‘Judge by simply saying 
that the Nashkars and the Boses will pay 
their rent to the plaintiff instead of Panihati 
Gemindars. No estoppel as against the 
Nashkars gan arise by reason of the judgment 
in Suit No, “188 of 1890. They slaim 
under mortgages which were prior in date 
to the institution of that suit and not 
being represented in that suit, they are 
not bound by the decision [Sita Ram v, 
Amir Begam (1)].' As regards the Boses, 


(1) 8 A. 324; A.W.N, (1886) 101; 5 Ind, Deo, (n.s.) 105, 


8 


been by the’ 


they claim under a permanent heritable lease. 
It has been argued that they were represented 
in Sait No. 188 of 1890 by their landlords, 
Whatever may be the correct view as to com- 
mon tenants being represented by’ thgir Jand- 
lords, a tenant having a permanent and herit- 
able right cannot, I think, be so represented. 
This was the view taken in the oase of 
Seshappaya v. Venkatramana Upadya (2). It is, 
therefore, I think, essential (whatever may be 
the position of the Panihati Zaminders), in 
order to adjudicate on the rights of the 
Nashkars and Boses, to determine whether the 
property in dispute forms a portion of the 
plaintiff's estate or whether it forms a part 
of the Estates Nos. 172 and 173. 


The report of the Commissioner in the . 


present case and his map are to the effect 
that the plan prepared in Suit No, 138 of 
1690 is wrong. I was much strask during 
the argament inthis appsal that the learned 
Vakil for the respondent did not refer to 
the map prepared by the Commissioner 
but attempted to support the jwigmont 
appealed against on the ground that the 
judgment was res judicata and in so far as it 
was nob res-julecata, it was an important 
piece of evidence and ought to be given effect 
to. Bat unless a case of estoppel arises, it is 
the duty of the Court to consider whether 
the judgmefht in Suit No, 138 of 1890 is 
correct. That judgment proceeded on the 
footing that the river was the boundary 
between the two Mouzas and that boundary 
was ascertained by a relay of the survey 
map. Bat rivers iù India frequently alter 
their courses, and we have to sse whether 
the river shown in the earlier survey map 
is in the same position as the river shown in 
the map prepared in Suit No, 138o0f 1890, I 
think the Commissioner in this case has shown 
that the map in Sait No, 138 of 1890 was incor- 
rectly relaid. It was not suggested that the 
Commissioner has not dona his work wall. 
He was called as a witness by the plaintiff 
and was only cross-examined a3 to whather 
the instrumant hə ‘used was eorrasi. The 
instramant he usod was the praparty of 
the Court and there is no reason to think 
it was not accurate now at the time 
of the Revenue Saryey map, which was 
purported to be relaid in Sait No. 138 of 


+ 


(2) 5 Ind, Cas. 732; 33 M. 469; 20 m, L. J. 762; 
(1910) M. W. N. 26. 
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3860, Mouza Gangapur Bagmari was- 
‘bounded on the west.by the river along the 


southern eds of its western boundary. 
Tardah was on ,the other side of the. 
river. If. the river has moved west since 


the Revenue Survey, it has left Gangapur 
Bagmari and there is land between. In 
the Revenue Survey the shape of Ganga- 
pur Bagmari is roughly 


-E D 
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the river side 
distanae from 
no change in 


The distanse from, A on 
to B is less than half the 
B to C. There has been 
the area BCD E. In the map pre- 
pared in Suit No. 188 of 1890 the dis- 
tance front the river. bank to B is greater 
than the distance from B to ©. That is, 
the river is more than twice as far west 
‘of B than it was at the time of the 
Revenue Survey. The river has, therefore, 
moved westwards. Further, ins the Re- 
yenue Sutvey map starting from “the south 
the line of the river is a little east of 

- north, but in the map prepared in Suit 
No.- 188 of 1890 it is west of north. 
Nor is the report ‘of the Commissioner 
in this suit the first occasion in which it 
has been suggested that the map in Suit 
No. 138 of 1890 is inasurrate. 

In the Rent Suit No. 2 of 1906 poitht 
by, the present plaintiff a,map (tixhibit B 
145) was prepared. - This map shews the 
river far west of the old boundary, ` “and 
the Commissioner appointed in that suit 

. reported that the river “as it. at present 
exists lies far to the west of- the western 
fhoundary line as laid down in my map 
according. to the Revenue Survey map.” 

The Commissioner in. this suit reported 
that the area of the land deseribed in 
Khatian No. 85/1. lying within Gangapur 
Bagmari was bighas 2,181-1 3:0 gundas 
equivalent to local bigkas 1,887-15-10-17 
géindas, an area sufficient to satisfy the 
4 8195 /bighas: sap in the lease to 


Gokulmoni by owners of the Éistato No. 145. 

In my opinion we ought to accept the 
report and map of the Commissioner pre- 
pared in the present case and accept as the 
boundary between the two Mouzas the red 
line shown on the Commissioner’s map as the 
relay ofthe boundary line from the Revenue 
Survey map. 

Further, I do not think that the decision 
in Suit No. 188 of 1890 gives rise to a 
ease of res judicata as regards 4/Stha of 
Zemindari interest in Mouza - Gangapur 
Bagmari. The plaintiff in that suit sued 
for possession on the lease granted to 
Gokulmoni by the owners of Mouza Ganga: 
pur Bagmari. No doubt the issue was 
raised as to whether the property sued for 
was within the limits of Mouza Gangapar 
Bagmari or of Mouza Tardah. The title to 
the zemindari interest at the date of the 
grantof the lease to Gokulmoni would be 
a matter in issue in that suit, but when 
once it was determined that the lease to 
Gokulmoni was a valid lease and covered the 
land in dispute, it was wholly immaterial 
to inquire whether or not the plaintiff in 
that suit had also acquired a fractional 
interest in the Zemindari. The fact that 
the plaintiff bad a 4/5thsshare in the zemin- 
dari interest in Mouza Gangapur Bagmari 
did not affect his claim in that suit in any 
‘way. The plaintiff in that suit was bound 
to succeed or fail on his proving or fail- 
ing to prove that Gokulmoni had a valid 
lease of the property sued for. I think that 
the plaintiff in the present suit is not liti- 
gating under the same title as the plaintiff 
in Suit No. 138 of 1890 and, therefore, he is | 
not entitled to use the judgment and decree 
in that case as an estoppel against the 
Panihati Babus in the present case. 

It Nisa matter for comment also that the 
plaintiff has never realised more rent than 
the Rs. 1,424, whioh is given in the oom- 
promise petition before the Collector as the 
rent of Monza Gangapur Bagmari. Tho 
learned Judge seems to think that it is 
doubtful whether there ever was a bari 
known as Poti Biba’s bari: Pati appears 
to be a name sommonly applied.to a person 
whose proper name is Preonath. The 59 
kabuliyats produced by the Boses and the 
boundaries given in the same strongly sup- 
port the case of the Boses. The conduct 
of the defendants in either not appearing 


` 


320 


INDIAN CASES, 


[1918 . 


S SHIB ‘CHANDRA ROY CHOWDHURY V, HARENDRA LAL RAI CHOWDHURY. 


before the Commissioner or appearing by 
representatives who were of no assistance is 
to be condemned, but I am satisfied that 
the Boses have in fact been in possession of 
the land they claim. 

The plaintiff has clearly not been in pos- 
session of the lands outside the limits of 
his Mouza as shown in the map of the Com- 
missioner. His whole case as to this land 


rests on the judgment in Suit No. 138 of ` 


1899 and, in my opinion, that judgment 
does not assist him in the present suit. 

In the result, I think we onght to set 
aside the judgment and deoree passed by the 
learned Subordinate Judge and in Hen thereof 
we ought to declare that the western bound- 
ary of the plaintiff's Mouza is the red line 
shown in the Commissioner’s map prepared 
in this suit as being the relay of the western 
boundary.shown in the Revenue Survey 
map. As to lands within that boundary 
in the possession of the Nashkars, the plaintiff 
will be entitled to get rent atthe rate of 
12 annas a bigha. 

The rest of the plaintiff's claim ought to 
be dismissed. I think there ought to be no 
order as to the costs of this suit either in 
this Court or in the Court below. 

Smituge, J.—The plaintiff is proprietor of 
Gangapur Bagmari, in his Estate No, 2999, 
formerly a part of Touzi No. 145.. This is 
not now questioned. He asserts that the 
lands in suit are his property as appertain- 

“ing to that estate, and by adverse posses- 
sion. 

He also says that the lands are included 
in a tenure, called Gokulmoni’s tenure, held 
under him by defendant No. 1, who is 
bound to pay rent atthe rate of 12 annas 
per bigha. These are his principal asser- 
tions. 

But in the Record of Rights entries bave 
been made showing not only the plaintiff, 
but also the proprietors of Estates Nos. 147-1, 
147-2, 172and 173 as proprietors of these 
lands ; and defendants Nos. 2 and 3, and not 
only defendant No. 1, as tenants. 

Therefore, the plaintiff wants a declaration 
that all the lands are included in his Estate, 
and that defendant No. l is bound to pay 
him rent for all the lands. 

“These are the prinaipal prayers. 

The plaintiff says that the lands in suit 

- now (plaint, paragraph 14) were also in 
suit in No. 138 of 1890 (Alipore Subordi- 


nate Judge's Court) and that it was then 
decided that all the lands, extending, to 


the river Bidyadhari on the west, were within - 


his Hstate, and that the proprietor of Estates 

Nos. 172 and 173 had no title or possession 
in them, In the Thak map, Gangapur 
Bagmati extends westward to the river, 

In Suit No. 138 it was, decided that the 
river was still the boundary on a relay 
of the Thak map, and a deoree was given 
accordingly, . ` 

If the river is still the boundary, and 
has not moved away westwards, the plaintiff 
succeeds, as against the Tardah Zomindars, 
proprietors of Estates Nos. 172 and 173. 

Tn. fact the relay nf the Thak in snit No. 188 
was incorrect. The river then was, and 
still is, far west of the Thak boundary of 
Gangapur Bagmari. Of the reasons for hold- 
ing this, sufficient have been stated by my 


learned brother. We agree on that point, * 


which is a very important point in this case. 
But I am unable to agree that the decree 
in Suit No. 1382has no effect by way of 
res judicata, as between the plaintiff and the 
Tardah Zemindars. 
The plaintiff in that suit was 4/5ths proprie- 


_ tor of the present plaintiff’s estate, and was 


also proprietor of \ GokuImoni’s tenure, 
Against him, in an execution proceeding, 
one Taseeruddi had succeeded on a claim 
that he, Tassernddi, held the lands under a 
tenure under the Tardah Zemindars, Estates 
Nos. 172 and 173. On this, the plaintiff 
sued, asserting, paragraphs land 4 of that 
plaint, his 4/5ths proprietary title, and, para- 
graphs 2and 5, his right to Goknlmoni's tenure. 
He said, paragraph 6, that Tasseruddi had 
successfully claimed, as holding under a 
tenure under the Tardah Zemindars, He 
asserted, paragraph 7, that the land was 


not in Tardah at all, and that neither the i 


Tardah Zemindar nor Tasseruddi had any 
right in it. He said, paragraph 8, that 


he made the Tardah Zəmindars parties, 
because they had set themselves up to 
be proprietars of the land. He prayed 


for a declaration of his title and for other 
reliefs. 2 : 

The Tardah Zemindars contested 
suit to the end, through a period of g 
years, In their written statements, Exhibits 
37 and 38, they denied that the lands 
were in Bagmari, in the plaintiff's estate 
(Exhibit 37, paragraph 4, Exhibit 38, 
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paragraph 3) and they asserted that they 
-were in their own estate, Tardah Nos, 172 
and 173 (Exhibit 37, paragraph 6, and 
Exhibit 38, paragraph 3). They denied that 
thé plaintiff had possessed the land as of 
Bagmari (Exhibit 37, paragraphs 5 and 7, 
and! Exhibit 38, paragraph 6)> They 
asserted possession throngh their own 
tenants (Exhibit 27, paragraph 6, Exhibit 
38,- paragraph 4) and they asserted that 
by their, the 
“ and owing to the. plaintiff's not having 
possession, any claim of the plaintiff was 
barred by limitation (Exhibit 37, para- 
graph 5, Exhibit ‘88, paragraph 5). The 
tenants defendants .also fought the suit, 
The Tardah Zemindars had granted a palta 
under which the tenants claimed. | 

The only issues framed were:— 

First.—Is the suit barred by limitation ? 

Sccond.—Do the disputed lands orany of 
them appertain to thak-No. 145 or to taluks 
Nos, 172and 173? oe 

A Commissioner was deputed~to relay 
the thak- maps. He says in his report, 
Exhibit 10, that his” instructions were 
to ascertain ‘whether the land was in taluk 
No. 145, Bagmari, as claimed by the plaint- 
iff, or in taluk Tardah Nos. 172 and 173 
of the answering defendants.” In his 
judgment, Exhibit 49, the learned Judge, 
in first appeal in that suit, says, “the 
plaintiff, therefore, files this suit, in -whioh 
- he seeks to baye it declared that the dis- 
puted plots appertain to Mouza Gangapur 
Bagmari, and for establishment of Zemin- 
dari title in 12 annas 16 gundas, i, e., 4/5ths, 
: eto,” 


The judgment states the contention of 


the parties, and then proceeds to ascertain . 


the boundary. between the two estates; and 
finds in favour of the plaintiff, relying 
partly on the Commissioner’s report. The 
finding is not very olear here, but the 
deoree declares the plajntiff’s title (Exhibit 52 
confirming that decree). 

Having found this point in favour of 
the plaintiff, that judgment proceeds to 
‘disouss the question of possession, which 
was claimed, through various tenants, by both 
Zemindars. Finally, it concludes, * ‘upon 
the whole I came to the conclusion 
that the plaintiff’s title prevails and as 
ib is pot shown that it is barred by limitation, 
he id entifled to the reliefs claimed,” 
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defendants’ long possession, , 


-of which ‘he 
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It is to be noticed that while the fnd- 
ing as to title is that the plaintiff’s title 
prevails, the finding as ta possession is 
not thatthe plaintiff had possession within 
twelve years but only that it was not shown 
that he was barred. 

On this there was an appeal to the High 
Court, which delivered the judgment, Ex- 
hibit 50. , 

In this judgment, it is noticeable how 
well the Court. and the parties understood 
that the Zemindar’s interest was at stake. 
That was the issue: and the judgment 
takes it to be almost the only question 
for decision. Itstates, “The plaintiff sues 
for a declaration of his title to and con- 
firmation of possession of two plots of 
land, on the allegation that they belong 
to Monza Gangapur Bagmari, Estate No. 145, 
is the proprietor of a share 
of 12 annas 14 gundas”” The Court then 
found that the question of title was settled 
by the decision of the ‘Court of first 
appeal, but remanded the case for re-hear- 
ing of the question of limitation. The 
First Appellate ,Court then again, Exhibit 
51, decided the question of limitation in 
favour of the plaintiff, and so confirmed its 
original decree. The decree is Exhibit 
52. | 

There was an appeal by thé Tardah 
Zemindars to the High Court. Their 
appeal was dismissed. Tho deoree is Exhibit 
54. It was argued before us that the 
Asmindari title was not really in dispute 
but only title to the tenure of Gokulmoni. 
That if that plaintiff had succeeded as 
entitled ty Gokulmoni’s tenure, he would 
híve.. won the whole casé, and so no decision 
as to the Zemindar’s title would have been 
necessary. N 

But the holder of the Zemindari title 
was to get the rent, and had other valu- 
able interests, whoever might be held to 
have’ tenancy right, and the tenure of 
Gokulmoni might be held not to cover 
the land or to be good, and yet the Zəmin- 
dari title might. stand, The Tardah 
Zemindars had aotually granted a patta 
purporting to cover the land or some of it: 
and they asserted title “in themselves, ‘as 
Zemindars, to all the land: and they denied 
the plaintifi’s title and tried to keep him 
ont of possession, through tenants denying 
him, and recognizing themeelyes, The 


` 


mor 


` plaintiff is not time-barred), 


_ ~Zemindars have not 
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plaintiff had, I think, every right to sue 
for’a declaration of his. Zemindari title 
as against those Tardah Zemindars and 
the question was fought out, and as 
between the parties to that suit, that desi- 
sion is binding. It weuld perhaps have 
been better if the owners of the remaining 
1/5th share of the Zemindari had been made 
parties, but their absence would not leave the 
question open as between persons who were 
parties. That ‘plaintiff claimed interest as 
Zemindar in 4/5ths of the land, and as 
_tennre-holder in all the land, and he got that 
“interest declared. The present plaintiff is 
.the representative of that plaintiff, in 
respect of the 4/5ths proprietary interest, 
and also owns the remaining one-fifth, 


The result is, in the absense of any 
subsequent change by adverse possession 
or other causes, that the present plaintiff, 
by virtue of that decision, has proprietary 
interest in 4/5ths of. the land then in suit, 
as ugainst the Tardah Zemindars. 

That land has to be losated. 

‘L agree in accepting as correct the map 
and report of the . Commissioner in-- the 
present case. He has relaid the map 
prepared in suit No. 138. The land then 
in suit includes land outside the land ivered 
by the thak map. 


As to the thak relay I would accept 
the blue lite, as recommended by the 
Commissioner in paragraph 17 of his report, 
and not the red line, accepted by my 
learned brother. I find no reason not to 
accept the Oommissioner’s view. He seems 
to have done his work very carefully. 

Therefore (as I find also that the 
the plaintiff 
will get a declaration that he is sixteen- 
annas proprietor of all the lands ‘within 


the blue line, and is four-fifths proprietor ` 


of all the lands .between the blue line 
and the orange line, vide the Commissioner’s 
map, and paragraph 18 of his report, 

As to limitation—It was argued that 
since the decision of Suit No, 138 the 
plaintifi’s rights have been destroyed in 
some of the lands, by the adverse posses- 
sion of defendants Nos. 1, 2and 3 and of 
the Tardah GZemindars through them. 

But since that decision the MTardah 
realised rent from 
them. Í 


. finding that the Boses are 


These defendants Nos. 1,2 and 3 have 
never claimed proprietary right or any 
other than tenancy right, for themselves. 
They same into the land as tenants, and 


"have never asserted any higher right, and 


can now have no higher right ona plea 
of adverse possession as agsinat the Zemin- 
dar. 

“In the plaint, the plaintiff asks fora 
declaration that he is entitled to rent at 
the rate of 12 annas per bigha for some 
land, and at the prevailing rate for other land: 
and the lower Court has given a declaration 
that he will get rent at 12 annas per bighu 
for all the Jands ın the possession of 
defendants Nos. 1, 2 and 3. “This cannot 
stand. 

I agree with’ my Jearned brother in- 
in pessession 
of the part of the land salled Puti Babu’s 
bheri: The lower Coart has not some to 
clear findings as to the Boses’ possession 
and has ‘finally given directions as to what is 
to be done as to land which may hereafter 
be found to be in their possession. He 
has found that if they have possession, 
it is by permission of defendant No. -l, 
“This is based on the ekrar, Exhibit A (94). 


I find that the Boses have possession 
of the -part of the land called Pati 
Babu’s bheri (vide Commissioner's map 


and report), and that they held it before 
the existence of Gokulmoni’s tenure, and not 
by permission of Goknlmoni. 

The ekrar was executed in 1821, and it 
was not till 1894 that even on paper” 
Gokulmoni bad any right under the 
Bagmari Zemindars, in any land west of 
Andharia khal. The ekrar recognises’ the 
possession of the Boses of land west of 
the khal. In the kabuliyat of 1880, under 
which Gokulmoni then held; her western 
boundary-was the khal. 

Puti Babu’s bhert is west of the khal_ be. 
tween it and the river. 

Ib was only in 1884, that Gokulmoni 
got a settlement purporting to cover lanc 


west of the khal, extending to the river, 


The Boses had held that land from long 
before that, and they never gave up 
possession, . Whenever occasion arose, they 
successfully asserted it. Lt is to ba noticed 
that in the ekrar itself, which was executed 
to provide for the work and expenses of 
keeping up embankments_ for the benefit 


$ 


. 


_ever parted with posséssion, 


- ~ 
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of both parties, it is admitted that thè 


. Boses were in possession not by permission 


of Gokulmoni, but-as having a settlement 


of the land (jamai), 4. 'e., as of right. The 
deéd provides’ for the continunnes of the 
respective possessions of the parties, till 


boundaries are demarcated -by the landlords. 
There is nothing to indicate that the Boses 
nor is it 
probable. When thé deoree-holder in Suit 
No. 138 took out’ delivery of possession, 
he found them there. They had not been 
parties to the suit.” He brought another 
suit; to eject them. When that suit had 
been pending for two years, he ‘withdrew, 
having lost the ZAsminddri interest. That 
was the last attempt to disturb the Boses: 
and they are not likely to hava gone out 
voluntarily, But the Boses have never 
claimed any right higher than a tenancy 
right. They must pay rent to'the Zemindar, 
the plaintiff. But it cannot be desided in 
this suit what the-rent or rate of rent should 
be. They do not hold under Gokulmoni’s lease. 

Defendant No. .1 is in possession of the 
remaining bheris, Two of these are Andharia 
bheri and Dasani bhert. For them the plaint- 
iff \oan get rent-at Rs, 740 a year, as 
decided by the High Court, Exhibit B-149, 
and Exhibit 59; until the rent is altered. 

The High Court left the question of rant 
open, in connection with the other two bheris, 


: Jongra and Nazir’s bhert, 


The plaintiff's Zemindari title in part of 
these lands Has been established and he is, 
therefore, entitled to rent. My learned brother 
and the learned Subordinate Judge have both 
held that this should be at twelve annas per 
bigha. It will be declared accordingly. The 
rest of the plaintiff’s claim should be dis- 
missed. I would allow thb Tardah Zemin- 
dars and the Boses half their costs in this 
appeal, as they have susdceeded- in respect 
of a considerable part of their claims. 


i L. P. A. No. 6 or 1917. 
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JUDGMENT. 

Woopororrs, J~The facts have been set 
out in the judgments of the learned Judges 
of this Court upon whose difference of opinion 
the matter has been referred to us; as also 
in the judgment of the Subordinate Judge. 
“It is not necessary to repeat them in detail. 

The suit is by the plaintiff against six 
defendants. It was dismissed by the Sub- 
ordinate Judge as against defendants Nos. band 
6 and deoreed against thedefendants Nos. | tn 
4. On appeal to this Court the learned Judges 
differed and as there was, therefore, no 
judgement. concurring in, varying or revers: 
ing the desree appealed from, it was ordered 
that the desres of the Subordinate Judge 
be affirmed and the. cross-appeals dismissed, 
each party paying his own costs. The oase 
has, therefore, been referred to us for deni. 
sion under the Letters Patent, 

Theré are three appeals before us in which 
the defendants severally are appellants. In 
Appeal No. 9 of 1917 the lst defendant is 
Appellant, in Appeal No. 8 of 1917 the 2nd 
and 3rd defendants are „appellants and 
in Appeal No. Gof 1917 the 4th defendant 
is appellant. In each of the appeals the 
plaintiff and the defendants other than the 
appsllants are respondents, the 5th and 
6th defendants not appearing in any of the 
appeals, 

The plaintiff is the owner.of Taraf 
Ushpara in Hstate No, 2999, formerly part of 
Touzi 145. In Ushpara there is a Mouza 
called Gangapur Bagmari. In the western 
portion of Bagmari there is a mokarrart 
lease which was formerly held by one Gokul« 
Ist 
defendant. The land covered by this lease 
is the subject-matter of this suit. The 
“plaintiff says that: the whole of the 
lands in suit are his property appertaining 
to Ushpara No. 2999, and that he is entitled 
to the entire rent for the land. He brings 
this suit because in the Record of Rights 
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entries have been made showing not only 
the plaintiff but also the defendant No. 4 (in 
respect of Estates Nos. 172 and 173) and the 


* defendants Nos. 5 and 6 (in-respect of Estates 


_ its owners the Panihati Babus. 


5 _ lands. 


Nos. 147-1, 147-2) as proprietors of the land in 
dispute. It aiso shows that not only defend- 
ent No; 1l but also defendants Nos, 2 and 3 
are in possession as tenants, These last named 
defendants are tenants of defendant No. 4, 
The snit has been dismissed as ‘against the 
defendants Nos. 5 and 6 and we are no longer 
concerned with them, Estates Nos, 172 and 
173 are represented by the 4th defendant. 
The estate is called the Tardah estate and 
This estate 
is to the west of that of the plaintiffs. The 
western portion of Bagmari abutting it has, 
so far as it is in cultivation, been recovered 
from jungle. As the portion of Tardah 
abutting Bagmari was also jungly, a dispute 
has arisen as to the ownership of. the 
The suit, therefore, is one as between 
two Zemindars, namely, the plaintiff and 
the Tardah proprietors represented by the 
dth deféndant, and the point in issue is 
whether the land in suit wholly belongs 
as alleged to the plaintiff, or whether a 
portion of it belongs to the proprietors 
represented by defendant No.4, It is ade 
mitted that the portions of Bagmari called 
Dasani Bheri and Andharia Bheri belong 
to the plaintiff but these defendants claim 
as their own the Bheris known as Jongra 
and Nazir which are said to be in the pos- 


- gession of defendant No. Jas their mokur- 


rari tenant, and Pauti Babn’s Bheri, 
which is said to be in the possession of 
their tenants defendants Nos, 2 and 3. All the 
defendants made common cause to resist the 


’ plaintiff's claim. The plaintiff's title to Estate: 
_ No, 2999 isnot in dispute, but whether the 


lands in suit are part of that estate. 
The Subordinate Judge decreed the suit 
with costs against defendants Nos. 1 to 4, 


-He declared the plaintiff entitled to the dis- 


puted land which is included in Khatian 
No, 85-1 as part and parcel of Touzi No, 2999, 
Mahal Ushpara, and awarding him possession 


-of the same through his tenant the Ist 
‘ defendant, who by his purchase of the tenure 


was, said in the decree to stand in the place 
of Gokulmoni. Rent was awarded against 
him at the rate stipulated in the lease, viz., 
12 annas per bigha for ‘all lands found in the 
defendent No. l’s possession as Gokulmoni’s 


.of the Thak boundary. 


tenure on measurement of 80 oubits to a 
rasi, a cubit- being equalto 18 inches. He 
then held that if the defendants Nos. 2 and 
3 be found on the same system of measure- 
ment to be in possession of any portion of 
the disputed land in excess of what is 
stated- in their lease, they were ordered to- 
pay rentto the plaintiff at the above rate ~ 
and the defendant No. 1 will get remission to 
that extent, or to the defendant No, 1. In 
coming to this conclusion the learned Judge 
held that the judgment given in a previous 
snit No. 138 of 1890 instituted on the 2nd of 
July of thatyear was res judicata, A main 
question in the present case is what is 
the boundary between Mouza Gangapur 
Bagmari and Mouza Tardah. In that suit 
judgment in which has been held to be 
res judicata the Court held that the Bidya- 
dhari river in its present condition, which 
is practically. represented by the orange line 
inthe Commissioner’s map, is the boundary 
between the two Movuzas. In the Thak 
map’ Gangapur extends. westward- to the 
Bidyadhari river. In Suit No, 138 it was de- 
cided that the river was still the boundary 
on.a relay of the Thak map and a decree 
was given accordingly. If the river in its 
present course is by virtue of the previous 
desision or in fact the boundary between 
the two Mouzas, then the judgment of the 
Subordinate Judge is correct. On appeal 
to this Court both Fletcher and Smither, JJ., 
held that in fact the relay of the Thak in 
Snit No. 138 was incorrect, They held that 
the river then was.and still is to the west. 
Fletcher, J., was 
of opinion that the report and map of the 
Commissioner prepared in the present case 
should be accepted as also the red line 
shown on the Commissioner’s map as the 
relay of the boundary line from the Revenue 
Survay map. Smither, J., said he would 
accept the blue line as recommended by the 
Commissioner in paragraph 17 of his report, 
In either case the .western boundary of 
Bagmari is placed well to the east of the 
present position of the Bidyadhari river, 
the course of which (both the learned Judges 
held) has changed, The difference between 
the judgments of our learned brothers on 
this point is that the red line is further to 
the east of the river than the blue line, . 
with the result that (even apart from the 


„question of res judicaja) the plaintiff ‘gets | 
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less according to Fletcher, J.’s judgment than 
according to that of Smither, J. Theadop- 
tion of .the blue line gives the defendant 
No, 4 some 100 bzghas lass than he would 
gat by adopting the red line.’ 


In fact the learned Government Pleader ` 


who appeared for defendant No. 4 said he 
was satisfied with Fletcher, J.’s decision ex- 
cept as to Jongra Bheri. But the principal 
point of difference between our learned 
“brothers is on the question whether the 
judgment in Suit No. 138 of 1890 was or was 
not. res iudicata, and if so, between what 
parties to this suit. Smither, J., agreeing 
with the Subordinate Judge,. has held that 
it is res judicata, holding aleo that -itis so 
as to 4/5ths of the land-and other 1/5th 
not being represented in that suit. Fletcher, 
J., was of opinion thatit is not res gudicata. 
The result according to the Subordinate 
Judge is that the plaintiff practically gets 
all the lands sued for lying to the east 
of the present position of the Bidyadhari 
river. Aecording to Fletcher, J.'s' judgment 
the red line shown in the Commissioner’s map, 
being the relay of the western boundary shown 
in the Revenue map, is the western boundary 
of the plaintiffs Mouza. It is declared 
that the plaintiff is entitled to rent at the 
rate of 12 annas per bigha in respect of 
lands within that boundary in the posses-: 
sion of defendant No. land the rest of the 
elaim is dismissed. By Smither, J.’s judg- 
ment the plaintiff gets a declaration that 
he is the 16-anna proprietor of all the 
Jands in dispute east. of the blue line and 
(by virtue of the previous decision) of 4/5ths 
-f all the lands between the blue line and 
the orange line which runs close along the 
river. The area between the blue and the 
orange line is said to be 1,365 bighas. The 
plaintiff is held entitled to rent at 12 annas 
per bigha from the lat defendant in res» 
pect of lands held by him. Both the learned 
Judges also held that the defendants Nos. 2 
and 8 are in possession of part of the land ogled 
Pati Babu’s Bheri and have been holding 
it before the existence of Gokulmoni’s tenure 
which the defendant No, 1 now represents. 
They are ordered to pay rent to the Zemin- 
dar, the pleintiff, though the rent or rate 
of rent is not decided in this suit. 

As there was thus no majority reversing 
the Subordinate Judge’s judgment it stands 
and js the subject of the present appeal, 
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It is convenient to deal with this compli- 
cated appeal firstly as between the rival 
claimants to the Zemindari title. The issue 
then is whether thelandsin suit belong 
to the Zemindart of the plaintiff or the 
Tardah proprietors (defendant No. 4), The 
points on this head are whether there is a 
res judicata by virtue of the decision in Suit 
No. 138 of 1840 as between the plaintiff and 
the defendant No. 4 (using that expression for 
the parties represented by him) ; whether 
the plaintiffs suit is barred by limitation, 


“and whether his title has been lost by the 


alleged adverse possession of defendant No, & 
through his tenants defendants Nos, 1, 2 and 3, 
The second part of the case involves an enquiry 
whether the defendants Nos. 1,2 and 3 are his 
tenants, andat what rate, It is only necessary to 
discuss the issue between the plaintiff and de- 
fendant No. 1, for the former defendants Nos, 2 
and 3 have come to an arrangement to whieh 
I nextrefer, Defendant No. 1 contends that 
he is not bound by the decision inSuit No. 138 
to which he was admittedly-no party and in 
which (he contends) he was not represented. 
If so, his learned Pleader argues that it is 
open te him both to contend that the plaintiff 
is not his landlord ‘and that if he is, he 
holds his tenancy under him onthe terms 
under which he had a lease from the Tardah 
proprietors. 

The plaintiff and the defendants Nos, 2 
and 3 agree to the following terms :~~ 

(1) ‘That the plaintiff will be entitled to 
get from the defendants Nos. 2 and 3 to the 
extent of the plaintiff's ipterast, as will be 
determined by the Court in the lands here- 
inafter mentioned, rent at the rate of 
8 annas only per bigha for the 16 annas 
as provided for in the patta Exhibit A-93, 


“dated the 7th Chait 1236 B. S., for the 


lands of the part of Puti Babu'a Bheri 
shown in the Oommissioner's map in this 
case enclosed by a line indicated by the 
letters A, A, A, in red ink. 

(2) That the plaintiff admits that the 
defendants Nos. 2 and 3 have got a permanent 
maurast mokarrart right to the said lands 
with all the incidents of the lease Exhibit 


_ A-93, dated the 7th Chait 1266, B. S, 


(3) That each party to this compromise 
will bear his own costs throughout. 

(4) That the map prepared by the Com. 
missioner will form a part of thedesree, 

Dealing. with the primary issue of res judi- 


396. - oS 


cata first, the facts touching Suit No. 138 of 
1890 are as follows:— 
On the 6th April 1870, the Panihati Babus 


- gave a permanent lease (Exhibit B 6) to 


Jadab Banerjee of three plots of land in 
Jongra Bheri of 301, 220 and 204 bighos, 
making in all 725 dighas, at a full rate 
of 9 annas per bigha. On 3rd December 
1870 the same lessora gave another permanent 
“lease to the same lessee of 795 bighas in 
Nazir’s Bheri at a full rate of Sannas a 
bigha. Then on 24th February 1879 the 
co-sharers of Jadab conveyed an 8-annas share 
int these lands and in ‘another lease of 2,000 
bighas, covered by- a lease (not produced) 
of 17th July 1864 in Jongra Khél exolud- 
ing (it is said) Jongra Bheri, to Gokulmoni 
*Dasi. And on the llth July 1879 Jadab 
-sold the other’ 8annas to Gokulmoni, who 


thus became entitled to the whole 16 annas' 


under the two leases. 

On the 6th April 1880 Gokulmoni took a 
permanent lease (Exhibit 7) from the 4/5ths 
owners.of Bagmari Estate No. 145 of two plots 
of about 600 and 400, in all about 1,000 
bighas. The 600 bighas 
in Dasani Bheri and the 400 in Andharia 
Bheri. As the leases from the Panihati 
Babus were of Jongra and Nuzir’s Bheris, it 
would seem that the land covered“ by the 
lease was in the main at least different, 
though it is said by the learned Pleader 
for defendant No. 1 that it is possible that in 
some respects there may have been over- 
lapping. The full rate was 12 annas per 
bigha, which for 4/sths of 1,000 bighas works 
out at Rs. 600. It allowed for increase of 
rent on increased area found on re measure- 
went, On the lith June 1888 a ləase 
of the 1/5th interest was granted by the 
PBagmari proprietor, Kaivallya Biswas, The 
full rent was 150 for_the 1/5th interest in 
the 1,000 dighas. The land was aubsequently 
re-measured and on the llth April 1884 the 
4/5ths Bagmari proprietor gave Gokulmoni a 
fresh lease in respect of 1,819} bighas 
(Exhibit 8). No similar lease was granted 
by the 1/5th proprietor but rent was paid 


- as though such a lease had been granted. 


The position at this point is that Gokul- 
moni possessed a lease hold interest from the 
Bagmari proprietors of Andharia and Dasani 
Bheris and of the Jongra and Nazir’s 
Bheris from the Tardah proprietors pur. 
chased from Jadab Banerjee and his oo. 
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are stated to be. 
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sharers. Gokulmoni and “her, husband then 
executed two mortgages of 3lst August 1886 
and 26th June 1888. These are,not “in the 
paper-book but with consent we bave referred 
ato the mortgages which are printed in paper- 
bork of the Appeal No. 83 of 1890. We are 
not concerned with the later mortgage, 
which was of Rannar Bheri. The earlier 
mortgage alone deals with the property ip 
dispute in this suit, lt mortgaged lands 
covered by the lease of the Tardah Babus 
to the Banerjees, viz., (3,520 bighas “which 
comprised the 2,000,725 ani 795 bighas 
above mentioned. There was no morfgage of 
the Andharia and. Dasani Bheris. The sub- 
ject of the lease from the Bagmari proprietors _ 
were not mortgaged. The mortgage was to 
Ram Kristo Naskar, predecessor of defend- 
ant No.1. A mortgage decree was given on 
31st December 1890. Four months before 
this .Peary Mohan Roy: representing 4/5ths 
Bagmari proprietors instituted Suit No. 138 of 
1840.. The way that suit came about was 
as follows:- ‘After the mortgages Peary 
Mohan Roy, in a suit for rent against 
Gokalmoni, executed his desree and purchased 
her jote subject to the right of the mortgagee, 
if any. Roy, ‘got possession on which one 
Tasiruddi Mollah putin a olaim whioh was 
allowed but before he could get possession 
Roy brought a suit to establish his title, being 
No. Suit 138 of 1890, in respect of which the’ 
issue of res judicata arises. In that suit it 
was decided that the lands in dispute (which 
are those in dispute now) were in the estate 
of the present plaintiff. Subsequently Ram 
Kristo Naskar executed the mortgage decree. 
Five plots covered by the frst mortgage 
were sold, viz., plots No. 3 (part of Jongra) 
and No. 5 (Nazir) to one Permeshwar Mal and 
plots Nos.1, 2, 4 including the rest of Jocgra 
Bheri, were purchased by the mortgagee Ram 
Kristo Naskar, Parmeshwar re-sold later to- 
Dyal Naskar, with the result that, the 
tenancy title in all the plots is in the first 
defendant. The conveyance by Parmeshwar 
(Exhibit 55) contains, it is said, an error 
in so far as the schedule speaks of rent 
being payable in respect of Chuk of 220 
bighos and 795 bighas being payable to the 
plaintiff, for these were properties leased by 
the Tardah Zemindars. This, however, is 
not admitted. It appears to. be: the fact 
that ‘the defendant No. 1 is in possession 
of all the lands which Gokulmoni held. 
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From the above recital of facts, however, 
it appears that Andharia and Dasani Bheris 
covered by the lease given by the: Bagmari 
proprietors were not mortgaged or sold under 
the mortgage decree. Therefore, defendant 
No. 1 purports to show-dooumentary title only 
as regards Jongra and Nazir’s Bheris, and he 
can then only rely on his possession and 
that cf his predecessor since lith Septem- 
ber 1893, when execution was had of the 
mortgage decree, ab regards the rest of the 
property. However the documents may be, 
the parties have always proceeded and now 


proceed on the assumption that the defend- | 


ant No.1 -hasa ténant’s title to the whole 
of Gokulmoni’s ‘ote, whether held under the 
Tardah or Bagmari proprietors. The plaint 
so deals with the matter and the learned 
Pleader for the plaintiff states that he ad- 
mits. that defendant No. 1 is the tenant of 


Gokulmoni’s jote held under Estate No. 145 of ~ 


the Bagmari proprietors. _ 
Dealing with the question of identity 


of- parties first, the plaintiff Peary 
Mohan Roy in Suit No, 138 represented 
(it is admitted) the present plaintiff 


as to 4/5ths, the other 1/5th not being 
represented, and-the Roy Chowdhury defend- 
ants represented the Tardah estate now 
represented by defendant No. 4. The present 
defendants Nos. 1, 2, and 3 were not parties 
to the Suit No. 138, unless it can be said that 
defendants Nos. 2 and 3 were represented by 
their landlords, the Tardah proprietors, and 
that defendant No. 1 was represented by 
- Gokulmoni Dasi whose properties he 
subsequently purchased. This point, so faras 
it affects the lst defendant, I deal with later. 
As regards the issue, there oan be no 
question that the same issue was decided 
in Suit No. 138 as isin sonteat now. The 
dispute really ranges’ round the question 
whether the parties were litigating under 
the same title. It is argued for the defend- 
ant Nc. 4 that they were not, because what 
was in issue was, itis said, not the Zemin- 

- dari title, but the mokurrari title of Gokul- 
moni which the then plaintiff had purchased. 
It may be conceded that the suit might 
have been framed in this’ way, in a manner 
to make it clear that it was a matter of 
indifference who was the Zemindar and 
that all that in which the plaintiff was 
concerned was to establich his right to the 
mokurrart, under whomsoeyer it might be 


held. It may also be that if pleadings are 
framed to call fora decision on one issue, 
the fact that others are unnecessarily intro- 
duced will not make a decision on such 
issues res judicata. Ib is unnecessary to 
disouss this point here, It is enough to say 
that on my construction of the pleadings 
and issues in the suit- the Zemindari title 
was directly put in issue. I need not 
recapitulate the facts supporting this oon- 
clusion set out in Smither7 J.’3 judgment. 
There is an obvious reasou why the Zemin- 
dari title was putin issue, for the plaintiff 
was both Zemindar and purchaser of the 
tenure and, therefore. the party entitled 
to the rent if he established both titles, 
He was interested to establish both titles 
and in my opinion sought by his suit to 
do so. The Panithati Zemindars met him 
on that issue and the Court desided it. 
I am of opinion therefore that as between 
the rival Zemindars, the plaintiffs and 
defendant No. 4, the judgment i suit is 
res judicata, : 

Apart ;from res judicata the plaintiff 
has sought to establish his title on the 
facts to all lands up to the Bidyadhari 
river on the west orto the orange line on 
the map, which oslosely follows it and 
which he is willing to daecept, being the 
boundary laid down in Suit No, 188. In 
other’ words, he contends that the judgment 
is not only res judicata but is saorrect ag 
regards the boundary which in that suit 
was relaid from the survey map. Iu Suit No. 
138 the orange line on the map was found 
to be the western boundary and this practi- 
cally corresponds with the Bidyadhari river, 
If this be the fact it is not necessary to 
rely on res judicata, 49 

The Commissioner, however, was of opinion 
that Mouza Bagmari as shown in the 
map prepared in Suit No. 138 was not a sor- 
rect representation of the Mouza as shown 
on the Revenue Survey map. He shows the 
position of the Bidyadhari river according 
to the survey map Itis not now found, 
he says, at that place. Its present position 
is shown. He says that the different posi- 
tions of the river can only be explained in two 
ways. Hither the river has, since the date 
of the Revenue Survey, changed its oourse 
or it was not properly delineated on tho 
Survey map As regards the latter eup- 
position, itis to be observed that there is a 
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rebuttable presumption of accuracy in favour 
of the Survey map. Has that presump- 


| tion been rebutted? Both Fletcher and 
Smither, JJ., were cf opinion that 
the river had moved westwards. As 
against this it has been argued that 
a ase of alluvion and diluvion was 
not made, and that this is one of the 


_ smaller rivers in which it might not be 
expected. It is also said that a comparison 
‘of the areas show that the Survey. 
map -was incorrect. On the other hand it 
is admitted that ‘the river is still a`run- 
ning stream and there is direct evidence’ 
in this case that the river has shifted owing 
to a “drying up”; There is no evidence 
that the river has not changed its course 
sand I am not prepared, therefore, to hold 
that the revenue map was wrong and that 
the relaying of it in Suit No. 138 was correct, 
1 think we should adopt the blue line as 
the western boundary of Bagmari. The 
. result, therefore, is: that, as Smither, J., 
holds, the plaintiff is entitled, if his claim 
is not time-barred and if there has been 
no adverse . possession, to a declaration 
that he is 16 annas proprietor of all the 
lands in suit within the blue line and 
is, by virtue of res judicata as between 
him and defendant No. 4, the four-fifths 
proprietor of all the lands between the 
blue line and the orange line as shown’on 
the map attached. 
`> I am of opinion further that the plaintiff's 
slaim is not barred by limitation or lost 
by adverse possession. 

It is said that defendant No. 4 has had, 
adverse possession through his tenants. 
The pleading of this defendant in paragraph 
19 of his written statement assertsa title 
by adverse possession and limitation against 
the plaintiff. The plaintiff putin issue his , 
title by adverse possession. So also did the 
defendants Nos, 2 and 3,a matter with which 
we are not now concerned. 

But defendants Nos. 1 and 4 did not and 
cannot do so now. The Subordinate 
Judge held, as did also the learned Judges 
of this Court, that lim@ation does not 
arise. I am of the same opinion. The 
Subordinate Judge says as regards limita- 
tion and adverse possession by defendants 
Nos. 2 and 3:— 

- “With regard to Chuk 
there is nothing to either 


~GoknImoni’s 
show that 


= 


Gokulmoni or her husband ever paid rent ' 


to the Panihati Zemindars and the rent 
receipts granted to Doyal Kristo by thé 
said Zemindars relate to Monzas in Beotab 
and Tardah. The challans by- which 
Ram Kristo deposited rent to Sita Nath 
Das relate to Rannar in Koridanga and 
Kushdanga. It is not at all likely that 
the Maharaja, after having secured a decree 
in respect of the land covered by the 
Taluk No. 145, would allow any portion 
of it as shown in the map tobe possessed 
by any third person. The patia granted 
by the Panihati Babus to Tarak Nath 
Basu (see Exhibit A-93) ig a jungle- 
bart lease, in respect of oertain jungle 
lands situated in Taraf Tardah in village 
Tardah, 
In the Chapperbundi map Exhibit A (283) 
the jungle portion to- the west belonged 
to several estates including Estates Nos. 
172 and 173. The Mouzawari Exhibit E 
shows that in Bagmari the Estates Nos, 
172 and 178 have 194 bighas (gure 
acres) 4 coltas 1 chattack of land, while in 
Gangapur according to Rudd’s Robakary 
there was no land belonging to the said 
estates and so at the time of Revenne 
Survey this quantity of land, viz. 194 bighas 
(quere acres) and odd was detaghed from 
Gangapur Bagmari and assigned to Tardab, 
Thus on a consideration of the evidence 
before me I am of opinion that “the 
defendants. were never in possession of any 
portion of Gangapur Bagmari as appertain- 
ing to Tardah, and it is not at all likely 
that the owners of the adjoining Mouzahs 
would trespass into any portion of the 
plaintiff’s Taraf in the face of the Revenue 
Sui vey map.” 

This question of adverse possession was 
argued before this Court but has not 
been gone into in detail in the judgments 
of the learned Jodges of this Court, except 
that Smither, J., holds that since the de- 
sision of Suit No. 138 the Tardah Zemindars 
have not realised rent from defendants Nos. 1, 
2and 3. Whether the matter was seriously 
argued or not the point is clear enough: 
There is no- documentary evidence to 
show that the Panihati Babis collected 
rentfrom Jadab Banerjeeor from Gokulmoni. 
This was salso held in the appeal in suit 
No. 138. In that case also the Panihati 
Zemindars did not produce their account 
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and the area was 300 beghas.. 
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books. It is a strong point bhat Gokul- 
moni, who had a lease from the Tardah 
proprietors, executed a kabuliyat in favour 
of the plaintiff: thus indicating: that she 
could not get possession from the Tardah 
proprietors of the lands in suit. The 
dakhtlas produced refer to lands ad- 
mittedly belonging to Tardah “and -to 
Beota. - After attorning to the plaintiff, 
-Gokulmoni’s possession would not be ad- 
The learned Pleader for the defend- 
ant No, 4 laid most stress on possession ‘of 
Puti Babu's Bheri, admitting that the evi- 
dence as regards the other Bheris was weak, 
The rent receipts granted to the Basu defend- 
ants by the Panihati: Babus relate to 300 
bighas only,. which, it is contended, are ill- 
defined: and if (as I find) the title was in the 
plaintiff, the defendant No. 4 as a trespasser 
cannot claim the benefit of constructive 
possession, As regards the Babus them- 
selyes, they have neéver claims any right 
higher than a tenancy right, 

According to the Commissioner’s report 
` the defendant No, 1 did not appear before him 
othe spot and the defendants Nos, 2 and 3 did 
not appear before him atall., They should 
have pointed out the lands, of which they 
were in possession. They have not identi- 
fied the Tardah lands. But the Amin gays: 


|“ At the time of surveying the lands in 


suit no one of the defendants pointed out . 


the portions which each defendant claims to 
be in possession of.” These two objections 
as regards limitation and adverse possession 
7 fail. - ’ 
It was also contended that there was a 
res judicata against the plaintiff. In judg- 
- ment in Suit No, 2 of 1906 the decree was by 
consent for A and B plots (Andharia ard 
Dasani Bheris) and the title to plots C and D 
{Jongra and Pati Babu’s Bheris) was ex- 
pressly left undecided. In the next Rent 
Suit No, 14 of 1£09 there was no decision on 
_ title and the Panihati Zemindars were not 
parties. Rent was awarded as regards plots 
Aand B whish had been the subject of 
consent in previous suits, It is admitted by 
‘the plaintiff that this judgment is res judicata 
as regards the amount of rent (12 annas) 
payable in respect of Andharia and Dasani 
Bheris. Bat there is no res judicata as re- 
gards title, 3 
`I now pass to the case of the tenants. Ags 
regards defendants Nos. 2and 3;as the Zemin: 


a 


dari title of the pléintiff has been declared 
by the previous portions of this judgment, 
there will be a decree as against them in 
the terms agreed upon and previously men- 
tioned. 

Ag regards defendant No. 1 he has contended 
thatthe former suit, No. 138 was not res judicata 
either as against defendant No. 4 or himself. 
The former point I have dealt with. As 
regards himself he was nota party to the 
former suit and being a permanent tenant, 
he ‘was not represented in the former=suit 
by the contending landlords. But it is 
sought to bind him on the ground that 
Gokulmoni was a party and he now holds 
her interest. But Gokulmoni only repre- 
sented the equity of redemption and dii. 
not, therefore, represent the mortgagee’s in- 
terest, The fact that subsequently this de- 
fendant purchased under his mortgage part 
of her interest and later .on the rest of her 
interest from Parmeshwar Mal will not have 
the effect, in my opinion, of making her at 
the time of suit No, 138 his (the lst defend- 
ant’s) predecessor-in-interest. Nor, in my 
Opinion, have the cases, which hold that a 
mortgagee of an undivided share is bound by 
a decree in a partition suit to which his 
mortgagor is a party, any bearing on the 
question before us. The former suit No, 138 
was therefore not, in my opinion, res sudicata as 
against the defendant No. 1. What, 
however, is the effect of this finding? De- 
fendant No.1 does not claim any interest other 
than that of a tenant and it has been estab- 
lished in this. case, to which he is a party 
that the plaintiff is his landlord. ~The re- 
sult is that he must pay rent to the plaintiff, 
but as the former suit was not res judicata 
as regards him; the rent and incidents of 


“his tenancy must be determined according as 


it is found . that he is in possession of land 
sovered by the lease given by the Bagmari 
proprietors to Gokulmoni or not. It is ad- 
mitted that as regards Dasani and Andharia 
Bberis he holds these lands of Gokulmoni 
and must, therefore, pay the rent which she 
had to pay, that is 12 annas a bigha, and 
is otherwise goverhed by her lease. But as 
regards Jongra and Nazir’s Bheris it is not 
clear what lands in these Bheris are covered 
by Gokulmoni’s lease from the Bagmari 
proprietors and what are covered by lands 
leased by her frora the Tardah proprietors. 
There -must. bean enquiry as to this and 
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~ rout must be paid at 12 annas for any 
larda found on enquiry to bə covered by the 
lease of ihe Bagmari proprietors to Gokul. 
moni, and as regards these landsany other 
incidents of her lease will apply. In the 
oase of landa of Jongra and Nazir’s Bheris 


not so covered and formerly held under the’ 


Tardaha proprietors the incidents of their 
lease will govern, and the defendant No. 1 will 
pay to the plaintiff rent for lands in Nazir’s 
Bheri at 8 annas a bigha and 9 annas rent 
for lands.in Jongra Bheri respectively. 

_ There will then be a decree to the fol, 
lowing effect:—In my opinion the plaintiff 
has established his title as Zemindar to the 
whole of the disputed land in suit to the 
east of. the blue line shown on the map 
and to 4/5ths of the land between the blue 
and orange lines shown on the map. In 
respect of the land the title to which is so 
declared the defendants Nos. 1, 2 and 3 are his 
permanent Mourasi Mokurrari tenants, The 
defendants Nos. 2 and 3 will pay rent in re- 
spect of Puti Babu’s Bheri in their possession 
at the rate of S8annas per bigha and the 
dearee, so far as they sre concerned, will 
be in termsof the agreement above stated. 
The defendant No. 1 will pay rent at the rate 
of 12annas per ligha for the Bheris 
Andharia and Dasani in his pcssession and 
will hold the same on the terms of the lease 
granted by the Bagmari proprietors to 
Gokulmoni, and as. regards Jongra and 
Nazir’s Bheris I would direct an enquiry to 
determine the question what lands in these 
Bheris held by the defendant No 1 are com- 
prised within the lease granted’ by the 
Bagmari proprietors to Goknlmoni Dasi 
aud what lands, if any, were held under 
leases from the Tardah proprietors. In 
respect of lands in these Bheris found to 
have been comprised in the Mokurrari lease 
‘granted by the Bagmari Zemindars to Gokul- 
moni Dasi, the defendant No. 1 will pay rent 
to the plaintiff at the rate of 12 annas per 
bigha and will held such lands on the terms 
of the lease last mentioned ; and in.respect 
of lands-in tbese Bheris not so found but 
formerly held under the Tardah Zemindars, 
the defendant No. 1 will pay rent to the 
plaintiff at the rate of 8 annas for lands in 


Nazir’s Bheri and Q9anias for laids in 
Jongra Bheri respectively ard shall kld 
the lands ander the terms cf the lease 


granted by these Zemindars, Thus the rent 
. f 


N 


payable (whether under the lease from, the 
Tardah proprietors or under Gokulmoni’s 
lease) is 16 annas to the plaintiff in res- 
pest ofall land to the east of the blae 
line and only 4/5thsin respect of land be- 
tween the blue and the orange line. The 
plaintiff’s suit beyond what is above declared 
is dismigsed. 

In the appeal of defendants Nos. 2 and 3 
each party will, as agreed, bear his own costs 
throughout. As regards the appeal of the 
defendants Nos. l and 4 each party will bear 
the costs of this appeal and of previons 
hearings, as each party has been to some 
extent successful in their claims. The anst 
of the further enquiry here directed will be 
disposed of on such enquiry by the Judge 
before whom it is held. 

CHITTY, J.—I agree. 

S#AAMSUL Hypa, J.—I agree, 


* Decree modified, 


amma 


BOMBAY HIGH COURT. 
Secono C:vin Appeat No. 40 or 1917, 
March 12, 1918. : 
Present :—Mr. Justice Beaman and Mr. Justice 
Heaton. , 
CHANDRAPPA BASAWANTRAO DESAI 
—PLAINTIFE— APPELLANT 
versus 
BHIMA DASSAPPA MANIKERI AND 


OTHERS —Derenoants —Ruseoxpents, 
Grants, kinds of-—~Resumption—Burden of proof. 
For the purposes of resumption all ancient 

grants fall into two main categories: grants of lands 
burdened with service, and grants of office to which 
lands are annexed by way of remuneration instead 
of or along with cash. The former grants are 
always irresumable, unless the grantor can show 
that they have been specially conditioned so as to 
enable him to resume for failure to ‘perform these 
services, or at his own will to discontinue. the 
services and resume the lands. Grants under the 
second category are always resumable, unless the 
grantee can show that they have been specially 
conditioned otherwise so as to prevent their 
resumability, In every case itis always a question 
of fact to determine, whether the grantin suit falls 
within the first or the second category and the 


burden of proof must necessarily be upon the’ 


grantor seeking to resume to show that either the 
grant was of a kind falling under the second cate- 
gory, or if a grant of the kind falling under the first 
category, that it was specially conditioned. [p. 831, 
ols, L& 2.) 
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Second appeal from the desision of the 
District Judge, Balgaum, in Appeal No. 
204 of 1915, confirming the decree passed 
by the Subordinate Judge, Bail Hongal, in 
Civil Suit No. 78 of 1912. ~~ < 

Mr. Nilkanth Atmaram, for tha Appəl- 
Jants. i 

Mr. J. G. Rele, for Respondents Nos. 1 
and 3. ae if ` 

JUDGMENT, 

Beaman, J..—This is one of a fairly com- 
mon and always interesting class of cases. 
Where ancient grants in this. oountry- are 
brought into controversy at the suit of 
the grantor sesking to rasume, the law 
has in thia Presidency at any rate been 
clear, simple and invariable ever sinse- 
I have had any practical kaowledga of 
it. All grants of that kind for the purpnse 


of applying this law fall into two main. 


categories; grants of lands burdened with 
service,- and grants of ofiss to which 
lands are annéxed by way of remunera- 


tion instead of or along with cash. The 


grants are always irresumable, 
unless the grantor oan show that they 
have been specially conditioned so as to 


enable him to resume for failure to per- 
form these services or at his own will to 
discontinue the services and resume the 
lands. Grants under the second category 
are ‘always resumable, unless the grantee 
can show that they have been specially 
conditioned othérwise .so as to 
their resumability. The firat category has 
been sub-divided, though I think quite 
unesessarily, for the purposa of discuss- 
ing the broad principles of law in the case 
of Lathamgavla’ v. Keshav Annaji (1), 
into (a) grants -burdened with service; 
(b) grants for servicaa rendered in the 
past and to be rendared in the fature, 
or, as wa fiad in the ollar o1303, pro servi. 
tiis .impensis et impendendis. For the pur- 
pose of ascertaining the grantor’s right 
to resume, this sub-division seems to me to 
have no relevance and to be of no assist- 
ance. Thus in every case of the kind it 
ia always a question of fact and nothing 
more to determine, whether the grant in 
suit falls within the first or the second 
category. . If it- be found to fall within 
the first category, it is always prima facie 


(1) 28 B. 305; 6 Bom. L. R, 384, 
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irresumable, If ‘it be found to fall within 
the second category, it is always ‘prima 
facie resumable. And in every case the 


burden of proof must necessarily be upon 
the grantor seeking to resume to show 
that either the grant was of a kind falling 
under the second category, or, if a grant 
of the kind falling under the first cate- 
gory, that it was specially conditioned. 
‘Once these principles are clearly ‘under- 
stood, I cannot see how there can ever 
be any difficulty in deciding cases of the 
kind we are dealing with, beyond of 
course the always extreme difficulty of 
ascertaining what the actual facts were _ 
in the case of very ancient grants, where 
the actual deed, if ever there wasa deed, has 
long since been lost. | 

Here, I gather that the learned Judge 
of first appeal really meant to find that 
this grant was a grant of land burdened 
with services. He has referred to a very 
recent decision in the case of Yellava v. 
Bhimappa (2) which, again, has been follow- 
ed and approved in the sase of Baslingappa 
v. Chandrapra (3), as though this decision 
introduced sofe new elementinto the law. 


~- I do not think that it either did cr was 


intended to. The reason why, as I under- 
stand it, tke discussion was longer than 
is common in such cases to-cay, was to 
rule cut- the rather vicicus distinction 
„drawn in a Caleutta case between “publio” 
and “private” services. That distinaticn 
never has been recognised, as far as I 
know, in this High Court; and a very 
little refiection will show that in dealing 
with these ancient grants it would be 
virtually impossible to maintain such dite 
tinations between the kind of services with 
which the lands were at- the time the 
grant was made intended to be burdened. 
Nor in principle oan the kinds of service 
so ‘distinguished be of any yalue as affecting 
the application of the perfectly well-settled 
law. The most that could be said in favour 
this kind is 
that although the grants might have been 
in the first instance burdened with services 
and so irresumable, special conditions might 
be sought to be ‘proved, and then it might 
become a question whether the -grantor 
would be permitted under those conditions 


(2) 28 Ind, Cas 12; 39 B. 68; 17 Bom. L. R, 128, 
(3) 36 Ind, Cas, 860; 18 Bom. L, R, 695, 
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to dispense with services in the perform- 
ance of which the public’ indirectly had 
an interest. I think, however, that going 
into nice refinements of that kind only 
“gomplicates this simple branch of the law 
quite unnecessarily and with very little 
likelihood of helping us in its practical ad- 
ministration. 


Now, looking to the nature of this grant: 


which is admittedly nearer two centuries 
ihan one century old, I see no reason 
whatever to doubt but that on the facts before 
them the Courts below have come to the 
right conclusion. It isin the first instance 
extremely improbable that an Inamdar or 
a Durbar’ would create and grant a state 
office of peon, annexing thereto state lands 
by way of salary. Qn the other hand, it 


is extremely probable that the grantors ‘ 


here did in those remote days grant ser- 
tain lands so that the grantees aud their 


descendants should, when called upon, 
render to the grantors the services of 
peons. However that may be, tke only 


fasts found here, and the only facts which 
sould be found, ‘are that the grantees 
have been in continuous possession rent- 
free for about one hundred and sixty years; 
and there is absolutely nothing known of 
the actual terms, if any terms there were, 
of the ‘original grant. In my opinion, 
therefore, only one inference was possible, 
and that is the inference which the Courts 
pslow have drawn, viz, that this was a 
grantof lands burdened with services, As 
such the lands were irresumable. 
In my opinion the decision of the Courts 
below is right and this appeal (andthe other 
sixteen companion appeals) ought to be dis- 
missed with all costs. 


Hraron, J—In this case the first Court 
found what were the proved circumstances 
aoncerning the relations between the plaint- 
iff, the Inamdar, and tbe defendant, who 
was grantee under him, and from those 
circumstances, undoubtedly correctly, inferred 
that the’ grant was not resimable. The 
same conclusion was reached by the Court 
of first appeal. In that Court, I gather 
from the judgment that the circumstances 
were not disputed and the only matter 
which the Court Lad to decide was whether, 


that being so, the lower Court was wrong ` 


jn bolding that the grant could not be 
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resumed. The first Appellate Court decided, 
I think rightly, that the trial Court was 
not wrong. That is enough for the pur- 
pose of deciding this appeal. But some 
allusion has been made to a judgment of my 
own in the case of Yellava v. Bhimappa 
(2). It has been suggested in argument 
that this judgment is misunderstood, but 
I do not myself find any particular reason 
for supposing that it is. The only general 
importance of that judgment lay in the 
fact that we were declining to follow a 
desision : which had been come to by the 
High Court of Calentta. In every other 
particular ib is merely a desision on the 
particular circumstances of that case; and 
though the -decision may have been of the 
highest importance to the perties, it'was 
not, excepting in the one matter I 
have mentioned, of any general import- 


‘ance. 


I agree that this appeal should be dismissed 
with costs. ` 


`~ 


‘Appeal dismissed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decere No, 2228 
or 1916. 

May 16, 1918, 

Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
PRIONATH BOSE—PLAINTIFE— APPELLANT 

i versus 
Srimaty KUSUM KUMARI DASSI—- 
DEFENDANT—— RESPONDENT. 

Bengal Tenancy Act (VIII B. O. of 1885), s. 87— 
Landlord and tonant—Occupancy holding, non-irans- 
ferable, mortgage of—Abandonment of holding—Land- 
lord, right of, to recover possession. 

Where an occupancy raiyat executes an usufrne. 
tuary mortgage of his non-transferable holding and 
puts the mortgagee in possession, the’ landlord is 
not ordinarily entitled to recover possession of the 
holding, unless there has been (a) an abancdonement 
of the holding within the meaning of section 87 
of the Bengal Tenancy Act, or (b) a relinquishment 
of the holding, or (c) a repudiation of the tenancy, 
[p. 884, col. L] ~ .t 

Appeal against the decree of the Additional 
District Judge, Midnapur, dated the 23rd 
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of August 1916, affirming that of the Mun- 
sif, lst Court at Sadar, dated the 15th of 
March 1915. 


FACTS of the case will appear from 
the following judgment of the lower Ap- 
pellate Court: ` 

“ This is an appeal by the plaintiff, whose 
suit for ejectment of the deféndant from 
oertain land has been dismissed. 

The land in suit formerly constituted an 
occupancy holding, the tenant of which 
executed a usufractuary mortgage in favour 
of the defendant and put him in possession 
of the land. In accordance with the terms 
of the mortgage, the defendant paid the rents, 
which were accepted, but not in her own 
name, . The plaintiff also alleged that the 
tenant refused to pay the rent and eventu- 
ally surrendered the holdings to him. The 
only evidence adduced to prove the surrene 
der isthe plaintiff’s own testimony and 1 
do not consider that testimony to “be sufi- 
cient, In .any case under section 86 of the 
Bengal Tenancy Act nosurrender 18 valid 
without the consent of the incumbran‘er. 

The plaintiff, however, relies mainly, 1% 
appeal, on the fact of the usufructuaty 
mortgagee haying been put in possession as 
entitling him to eject him. In support of 
this proposition of law he relies on the 
rulings reported as Krishna Chandra Matta 
Chowdhury v. Khiran Bajania (1) and Rasis 
Lall Dutt v. Bidhu Mukhi Dasi (2), ‘They are 
both oases of a usufructuary mortgagee 
having been put in possession by the tenant. 
In the first case it was held that the land- 
lord was entitled to eject the tenant, and 
in the second case ‘it was held that he was 
entitled to eject the mortgagee. ' In the latter 
case, however, if was found that the tenant 
had abandoned his residence and made no 
arrangement for the payment of rent These 
seem to have been the findings on those 
points on the first case, but then that case 
was decided under thé previous Tenancy Act 
(VIIL B. ©. of 1869). ln the Full Bench 
case reported as Daywmoyi v. Ananda Mohan 
Roy (8) it was Jaid down that the transfer 
of an occupancy holding. otherwise than by 
sale does not entitle the landlord to re enter, 


~U) 106. W. NO-499; 30, L. J..222, 
(2) 10,9. W. N. 719; 40. L. J. 806; 83-0, 1094. | 
(3) 27 Ind, Cas. 61; 18 @. W, N. 971; 42 0, 172; 
£00. TJ, 52 (F, B.) ` < 
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unless there has been an abardonment or 
surrender by the tenant. What constitutes 
an abandonment, is defined in sestion 87 of 
the Bengal Tenancy Act. Amongst the 
essentials required by that section, is the 
abandonment by-the tenant of his residence, 
In the present case the tenant has apparent- 
ly not abandoned his residence, which, 
however, is in another village. Under these 
circumstances 1 am unable to hold that the 
tenant has abandoned the holding within tne 
meaning of section 87, and that being so, 
the plaintiff is not entitled to eject the 
mortgagee. The appeal is, therefore, dis- 
missed with costs,” 

Babn Jyotish Ohandra Hazra, for the Appel- 
lant.—Upon the findings of fact arrived at 
in this oase the appeal ought to be desreed, 
The Court of Appeal below has misapplied 

„the Full Bench case reported as Dayamoyi 
y. Ananda Mohan Roy (3). There may bea 
forfeiture by the tenant in ways other than 
that laid down in section 87 of the Bengal 
Tenancy. Act. The lower Appellate ‘Court 
has only considered, whether there has been 
an abandonment withiú the meaning of 
section 87. It has not considered the Full 
Bench case in all its aspects, 

Babu- Satcowripatt Roy, for the Respond- 
ent.—The mere; faot that” a tenant has 
executed a usnfracthary mortgage of the 
entire holding, does not of itself cause for- 
feiture of the tenancy. Refers to Bhupen- 
dra Nath Bose v. Bansi Tanti (4). The Ad- 
ditional District Judge has found that there 

‘has been no abandonment by the tenann, 
consequently the suit has been rightly dis- 
miıesed, = 

Babu Jyotish Chandra Hazra, in r¥eply.—~ 
The Full Bench case was decided after the 
cass in Bhupendra Nath Bose v. Bans. Lanti 
(4) and the conditions for a Yorfeiture ure 
laid down there, If there is anything in 
Bhupendra Nath Bose y..Bansi ‘ante (4) 
against the Fail Bengh that bas been over- 
ruled by implicasion. 

JULGMHNT.—whis isan appeal by the 
plaintuť against the judgment ut the learned 
Additional District Judge of Midnapar, aated 
the zdrd August 110, affirming the deowion 
of the Munsit of the same place, The suit 
was brought for khas possession. ‘I'he plaint- 
iff was the landlord. The defendant was 


(4) 22 Ind, Gas, 416; 40 C, 870. 
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an usufructuary mortgagee of” the recorded 
tenant who had been put into possession 
and the plaintiff, therefore, sued the 
defendant to recover possession. What the 
learned Judge of the lower Appellate Court 
has found is this: He has found that the 
facts proved. in this case do not show that 
the tenant abandoned the holding within 
the -meaning of section 87 of the Bengal 
Tenancy Act. But it is laid down by the 
Full Bench of this Court in the case of 
Dayamoyi v. Ananda Mohan Roy (3) that 
where .the transfer, is the sale of the whole 
holding the landlord, inthe absence of his 
sonsent, is ordinarily entitled to enter on 
the holding, but where ‘the transfer is of a 
part only of the holding or not by way of 
sale, the landlord, though he has not son- 
‘sented, is not ordinarily entitled to récover 
possession of the holding, unless there has 
been (a) an abandonment witbin the mean- 
ing of section 87 of the Bengal Tenansy 
Act, or (b) a relinquishment of the holding, 
or (c) a repudiation of the tenancy. The 
learned Judge in this case has only enquired 
into (a), namely, as to whether there had 
been an adandonment within the meaning 
of section 87 of the Bengal Tenancy Act. 
He has not enquired into either (b)-or (c), 
as he ought to bave, to find whether the land- 
lord has a right of re-entry. The decree 
of the lower Appellate Court must, therefdre, 
be set aside and: the case sent back to that 
Court for tbe learned Judge to cme to a 
conclusion'as to whether there was a relin- 
quishment of the holding or a repudiation of, 
‘the tenancy and to pass a proper deoree, 
‘Costs will abide the result of the fe-bearing 
by the lowes Appellate Conrt. 
Case sent back. 
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CALOUTTA HIGH COURT. 
APPEAL FROM ApPPRLLATE Decrex No, 2739 
or 1916. . 
July 9, 1918. of 
Present; —Mr, Justice Walmsley and Mr, 
Justice Panton. 
FAZAR ALI MISTRI AND OTHERS — 
i DEKENDANTS—ÅPPELLANTS 
versus 
AMIR BUKSH MIAN AND orners— 


PLALNTIFYS-— RESPONDENTS, 

Bengal Tenancy aa (VIII B.C. of1885), ss. 88, 
161—Bengal Act J of 1903, s. 8—Landlord and 
tenant—Transfer of holding at fixed vent, validity of— 
Landlord’s fee not paid, effect of —Adverse possession 


, against tenant—Title acquired by adver se possession, 


whether incumbrance. 

A sale ofthe whole of a raiyati holding at fixed 
rent is not invalid theroly because -the landlord’s 
fee is not paid. But when the sale is only, of a part 
of such a holding tho landlord is not bound to 
recognize the purchaser, as such a sale constitutes a 
division of the holding. [p. 386, col. 1.] > 

A title acquired by adverse—possession against a 
tenant is an incumbrance withja the meaning of 
soction-161 of the Bengal Tenancy Act. [ p.386, col 2.] 

Gokul Bagdi v. Debendra Nath Sen, 11 Ind Cas, 453; 
146. L. J. 136, relied upon. 


Appeal against the decree of the Addi. 
tional Subordinate Judge, Noakhali, dated 
the 2nd of September, 1916, reversing that 
of the Munsif, 2nd | Court at Sudharam, 
dated the 24th of June 1915, 


FACTS.—One Munsur Ali was the record- 
ed tenant under defendant No: 3. Munsur Ali 
sold the disputed land, which was a part 
of a raiyati holding, at a fixed rent to one 
Asrab Aliin 1899, Asrab Ali in bis turn sold 
it to one Yakub Aliin 1904, Yakub sold 
it to-one Fazar Ali defendant No. 1 in 
1905, who again sold it to. Abdul Kabir- 
defendant No, 2 in ` 1908. Fazar Ali 
took a barga lease from defendant, No. 2 
after the sale. No landlord’s fee was paid 
in respect of the first three transfers, In 
the last sale, however, in 1908 by defendant 
No. lto defendant No. 2 the landlord’s fee 
was paid, But in apite of that the defend. ` 
ant No. 3, the landlord, sued Munsur Ali, 
the rescrded tenant, for the entire rent and 
in execution of the rent-deeree the entire 
holding was sold, the landlord himself being 
the purchaser. The disputed land was then 
settled by the landlord with the plaintiff, 
who brought this suit against the defendants 
Nos. Land 2 for declaration of title and for 
recovery of khas possession, 
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The first Court dismissed the suit onthe 
-ground that the last sale by defendant: No. 1 
to defendant No. 2 was-in fact recognised by 
the landlord, apart from any legal question 
arising from the payment of the landlord’s 
‘fee, The lower Appellate Court, however, 
disbelieved the story of recognition and 
decreed the plaintifi’s suit on the ground 
that us no landlord’s fee was paid in res- 
pect of the first three kabalas, the ‘sales 
- were invalid and the defendants Nos. 1 and 2 
got no title to the land, and the payment 
of landlord’s fee in respect of the last trans- 


fer did not help the defendants. The defend-, 


ants Nos. 1 and 2 appealed to the High 
: Court. 

Babu D, L, Kastgir (with him Babu 
Tarakeswar Nath ` Mitter), for the 
Appellants.x—The finding - of the Sub- 


ordinate Judge that the firet three trans-- 
fers were, invalid because no landlord’s fee 
“was paid, is clearly wrong. He overlooked 
the provision of section 1 of Ast I (B. U.) of 
1933. -And as the-landlord’s fee was paid 
with respect to the last transfer, the land- 
Jord had olear notice of the title of the 
defendant No. 2 and be was bound to make 
the defendant No, 1 a party to the rent suit. 
The decree made in the suit against Mun- 
sur Ali alone was only a money-decree and 
the title of the defendant No. 2 did not 
pass by the sale in execution of that decree. 
Even if the findings of the -Subordinate 
Judge are assumed to be sorrect, then as 
Munsur Ali parted with the disputed land 
in i899, the defendants Nos. 1 and 2 should’ 
be héld to have acquired title by adverse 
possession and .as such title is an incum- 
branse within the meaning of seotion’ 161 
of the Bengal Tanancy. Act and as it has 
not been annulled by a notice under section 
167 of the Act; the plaintiff, is not entitled to 
sucesed.— Referred to Gokul Bagdi v. Deben- 
dra Nath Sen (1). 

Babn Jitendra Kumar Sen Gupta, for the 
Respondents.—On a proper construction 
of the kabuliyak by the original tenant 
to the. landlord, it would appear that the’ 
holding is only. kimi, i.s., permanent buat 
not a raiyati at a fixed rant. Katmi does 
not import fixity ofrent. The landlord was 
not, therefore, bound to recognise the trans- 
feree of the holding. 


- 


(1) 11 Ind. Cas, 453; 14 O, La J, 136, 
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[WALMSLEY, J.—It appears that this plea 
was-riot taken in the lower Court.) 

The defendants do not say in their written 
statements that the holding was one at a 
fixed reat. They only say, it is a. kaimi 
ratyati holding and their case was that they 
were recognised by the landlord. The first 
Court, also does not find that the holding 
was one at fixed rent. In the lower Ap- 
pellate Court, for the first time, it was 
said that the raty.t¢ was one at fixed rent, 

If, however, thé raiyati is taken as one at 
fixed rent, the transfer not being of the 
whole but only of. a part of the holding 
with a distribution of rent, the landlord was 
not bound to recognise the transferee. See 
section 3 of Bengal Act I of 1903, 

Moreover, sestion 1 of Bengal Act I of 1903 
says that the sales will not be invalid merely 
because no landlord’s fea is paid. But it 
nowhere say3 thatthe landlord is bound to 
recognise the transferee, even if no landlord’s 
fee is paid. The last transfer being by an 
unrecorded tenant, the landlord was not 
bound to recognise the transfer even if 
landlord’s fee was paid. 

As regards the question of title by 
adverse possession, the defendants should not 
be allowed to raiso the plea in this Court, 
as the plea. was not taken in the written 
statements nor in any of the Courts below, 
and no issue was raised upon that point. 

Facts are to be investigated before a find- 
ing oan be arrived at as regards the question 
of title by adverse ‘possession, The mere 
fact that Mansur Ali sold the disputed 
land twelve years ago, would not” be suffi- 
sient for the finding that he lost the title 
to it by adverse possession, 

Adverse possession imports wrongful pos- 
session, but as the title of Asrab Ali, the 
original transferee, was acquired lawfully as 
against Munsur Ali, vz. by purchase, the 
possession of the said Asrab Ali was not 
adverse to Munsur Ali. It is not the case 
of the plaintiff that Asrab Ali. and his 
vendors acquired no title as against Munsur 
Ali, but his case is they acquired no title 
which the landlord was bound to recognise, 

Babu D. L. Kastgir, in reply. 


JUDGMENT, 


Watimsiey, J.—This appeal arises out of a 
suit for Aéjectment. One Jainnddi held a 
kaimi raiyati under defendant No. 3: on the 
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death of Jainuddi his son Munsur Ali held 
the, raiyati. In 1912 defendant No. 3 sued 
Munsur Ali for rent of the holding and in 
execution of the decree granted to him he 
caused the holding to" be sold and bought 
it himself. After his purchase he settled a 
portion of it with the plaintiffs who are his 
sons, and they have brought the suit to eject” 
the defendants Nos. 1 and 2, 

“The defence is that Munsur Ali sold a 
part of the" yote, the part in dispute, to 
Asrab Ali in 1899, that Asrab Ali sold it to 


` Yakub Ali in 1604 and Yakub Ali to Fazar 


Ali defendant No. 1 in.1208, and Fazar Ali 
to Abdul Kabir defendant No. 2 in 1908 
and that Fazar Ali has taken a berga lease 
of -it from Abdul Kabir. 

The „learned Subordinate Jndge found 
that the lease to the plaintifs was made 
bona fide, that the raiyati was one at a 
fixed rate of rent, that-defendant No. 3 did 
not recogniza the transfer of the other 


“ defendants, that landlord’s fees ought to 


have been paid but were not paid by Asrab 


“Ali, Yakub Ali and Fazar Ali, that the 


transfers were in consequence invalid, that the 
payment of landlord’s fees on the occasion 
of the last traosfer did not confer any 
title upon Abdul Kabir, and that as the 
holding was sold in execution of a rent- 
decree obtained against the registered tenant 
the plaintiffs have acquired a good title by 


. settlement from defendant No. 3. On these 


findings he decreed the plaintiffs’ appeal and 
suit. 

~. Defendants Nos. l and 2 appeal, and on 
their behalf it is argued that the learned Sub. 
ordinate Judge has overlooked the provisions 
of Act I (B. O.) of 1903 in holding that 
the successive transfers were invalid, and 


“that as against Munsur Ali the defendant 


Abdul has acquired a good title by adverse 


«:possession and this constitutes an incum- 


‘brance which can be annulled- only under 
the provisions of section 167 of the Tenancy 
ct. ; 
= the whole holding had been sold the 
first contention would be correct, but the 
3rd section of the Ast mentioned lays 
down that the provisions of- section 88 are 
not affected. The transfer was of part of 
a holding, and constituted a division which 
the landlord was not bound to recognise, 


_ and, the lower Appellate Court finds, did - 
` not recognise. 
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The second argument, however, seems to 
be sound.. Munsur Ali parted with his right ` 
and possession in 1899 or fifteen-years before 
the date of suit, and since then the portion 
of the holding has been in the possession 
of Asrab Ali and the subsequent purchasers 
down to Abdul Kabir. As against Munsur 
Ali the latter has title by adverse posses- 
sion, and this I think comes within the 
meaning of the word incumbrance as defined 
by section 161 of the Act. This view was 
taken in the vase of Gokul Bagdi v, Debendra 
Nath Sen (1), where the facts are very 
similar, j 

On. this ground the appeal must succeed. 

The defendants’ appeal is allowed and the 
plaintiffs’ suit dismissed with costs in all 
Courts. 


Panton, J.—I agree, 


7 


Appeal allowed, 


` 
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PRIVY COUNCIL, 
APPEALS FROM THE ALLAHABAD Hirea Couet. 
March 5, 1918, : 
Fresent:—V iscount Haldane, Sir John Edge 
. and Mr. Ameer Ali. 
* KUNDAN LAL— APPELLANT 
VETSUS 
Musammat BEGAM-UN-NISA AND 
ANOTHER— RESPONDENIS, 
Bvidence Act (I of 1872), 8. 114— Presumption— Bond 
in possession of obligor—Discharge—Burden of proof— 
Evidence, consideration of—Trial Judge, view of, value of. 
When in a suit on a bond, the plea of discharge ia 
set up and the document creating the obligation is 
produced by the defendant, the onus of rebutting 
the presumption of discharge lies in the first 
instance on the plaintiff, but this burden is one 
which will tinder the circumstances easily shift as 
the evidence is developed. [p. 839, col 1,3 
Where the evidence, iaken as a whole, is 
of such a obaracter and so full of doubtful 
statements ~ thəb it can only be weighed 
adequately by the Judge who has seen the witnesses, 
the conolusions arrived at by him should not be 
lightly interfered with. [p. 340, col. 1.) 
7 Appeals from two judgments and decrees, 
dated the 16th December 1913, of the Allah- 
abad High Court (Tudball and Rafique, JJ), 
which reversed two judgments and decrees 
of the Additional Judge of Meerut. 
Mr. B. Dube, for the Appellant. ~ ' 
Dr. Abdul Majid, for tbe Respondents. 


JUDGMENT. 

Viscount HALDANE. —These are consolidated 
appeals from two decrees of the High Court 
of Judicature for the North-Western Pro- 
vinces, Allahabad. The High Court reversed 
by these decrees two decisions of the Ad- 
of Meerut. The appellant, 
who was plaintiff in both suits, claimed 
payment or sale ‘under two mortgage bonds 
executed by the respondents respectively. 
The question which arises in each case is 
much the same. It is one of fact, and is 
whether the debt had been truly discharged 
and the bond returned to the mortgagor. 

It -will be convenient to refer first to the 
suit against Musammat Begam-un Nisa. 
This suit was commenced in July 1910 to 
recover the balance of principal and interest 
said to remain due on a bond, dated the 
30th December 1890, for Rs. 8,000, or for 
a sale, The bond was given by the lady to 
one Sant Lal to secure that sum with interest, 
It is common ground that five payments 
on account were actually made under the 
bond, amounting in all to Rs, 3,930. About 
these there is no dispute; ihe question relates 
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to three subsequent payments alleged to have 
been made as follows:— 
485 rupees on the 18th March 1894, 
150 20th June 1895; 

5,200 ,, ji let July 1896. 

The last of these payments is expressed 
in the reseipt relied on by the respondent 
to. be in complete discharge of everything 
due on the bond, which is stated to be 
returned. The bond was written in Urdu 
and contains a stipulation that, whatever 
the mortgagor should pay, the payment 
should be -endorsed on the bond, spesifying 
how much was for principal and how 
much: for interest. The receipts in question 
purport to be so endorsed. They are not 
signed, excepting that the receipt for Res, 
5,20) purports to have appended to it the 
name of Har Galal. Har Gulal was a 
money-lender who carried cn business jointly 
with his son, Sant Lal, at Bodhana, in the 
Meerut district. The son predeceased the 
father in March 1698, and the father died 
in August of the same year. It -was in 
favour of Sant “Lal that the bond was 
granted, but it appears to have been held 
jointly and to have passed to the father 
on Sant Lal's death. The endorsements : 
of the first five payments on account, which 
are notin dispute, were proved to have 
been written in Sant Lal’s handwriting, 
although they bear no signature. As to 
the first of the three disputed endorsements, 
the handwriting is not identified. But as . 
to the last two, including the acquittance in . 
full on payment of Rs. 5,200, the hand- 
writinge was established on the balance of 
evidence as that of one Khalil, now dead, 
a peson, There is controversy as to whether 
‘Khalil was in the service either of Har 
Gulal or of his son Sant Lal. All these 
alleged payments, if they were made, were . 
made during Sant Lal’s lifetime. 

Har Gulal left a Will, dated the Ist April 
1898. By this Will he purported to leave his 
property, which included the bonds in question, 
to Sant Lal’s widow, Musammat Sukhi, for 
life and afterwards in full ownership to 
the appellant, who was a minor and did 
not attain his majority until 1910. Musan- 
mat Sukhi died in April 1899, The relatives 
contested the validity of Har Gulal's Will 
and there were disputes as to her pogsession 
of the shops iu Budhana, where the business 
of lending money was carried on, The 
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Magistrato intervened, and a Tahsildar same 
and put fastenings on the doors of the shops, 
which contained deeds .and account books, 
„and other doauments and also ornaments, 
In their Lordships’ opinion, the evidence 
establishes thaton the night of the 9th October 
1899, some person or persons improperly 
broke the fastenings and abstracted inuch of 
what was in the shops, including a number 
of deeds and account books. A report of 
the occurrence was made to the Deputy 
Superintendent of Police. He, however, after 
investigating the occurrence, appears to 
- have thought that it was the outcome of a 
dispute between the relatives as to the succes- 

sion, and he did not proceed further. 
_ As tothe second suit, this was brought 
against the respondent Inayet Ali Khan, 
who is the son of the first respondent, to 
recover the balance due under a mortgage- 
„~ bond, dated the 17th August 1894, and 
-> executed in favour of Sant Lal. This bond 
‘+ also belonged to the firm and it passed ‘on 
_ a: Sant Lal’s death to his father. The nature 
al “sof the proceedings, the form of the bond 
7  _ and the main circumstances do not differ 
Po materially from those in the other coase. 
7^ Jb is nob in dispute that under the bond 
of Inayet Ali Khan a. first instalment of 
Rs. 800 was repaid on the 14th August 
71895 and that a proper endorsement of 
č - payment was made in the handwriting of 
an Sant Lal, although not signed by him. 
= = 56 was apparently not the practice to 
pak “ign such endorsements. The controversy 
‘ is as to four further instalments alleged by 
pe 5. this respondent to have been paid by bim 
«+2 “Ito Sant Lal, and after his death to his father 
_. Har Gulal, and after the death of the latter to 
> Musammat Sukhi, the widow of Sant Lal, 

3 ” These instalments are as follows: — 

7 ii E rupees on the 15th February 1897. 
4 t i8 298 ” n, 








13th April 1898, 
~ &00 i » 3rd July 1898, 
< +? 80 n i 21st October 1895, 


57 rupeesare said to have been remitted 

_: by the widow. 
= The four instalments set out appear 
e+ =< endorsed on the bond given by the’ second 
respondent, As to the first of the four 
disputed endorsements, that for Rs, 4,800, 
the evidence renders it uncertain who wrote it; 
> but, in their Lordships’ opinion, it was not 
written by Sant Lal. The sesond and third 
wera found by the Courts below to haye 
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been written by Khalil already referred to, 
the peon as to whom it isin controversy 
whether he was ever employed by Har 
Gulal and Sant Lal or not. Ths fourth 
purports to bave keen made in October 1698 
after Har Gulal’s death. The endorsement 
is in the writing of one Lachman Das, a 
relative of Musammat Sukhi, Sant Dals 
widow, from whom he held a power- of attorney. 
This endorsement is to the effect that 
Rs. 50 had been received by the widow, 
who, on the other hand, had remitted Rs. 57, 
with the consequence that the bond was 
returned to one Rahmat Khac as agent for 
the 2nd respondent, Inayet Ali Khan. 

The case of the appe'lant as regards the 
two bonds is that the disputed instalmen!s 
were never paid. He accounts for tle pos- 
session of the bonds by the respondents 
respectively by saying that they were 
carried away from the shops of Har Gulal 
when these were raided on the night of 
the 9th October 1599, after the widow’s 
death, and when the dispute as to the suaces- 
sion to Har Gulal’s property arose, In this 
way they finally got into the hands of the 
respondents, who managed to acquire them 
and are then said to have made false endorse- 
ments. The signature of Har Gulal on the 
bond given by the Ist respondent is, accord- 
ing to the appellant, a forgery. On the 
other bond thers is no signature by either 
Har Gnlal or Sant Lal. The Additional 
Judge of Meerut, who tried the two suits, 
desided in favour of the appellant. After 
hearing the witnesses he arrived.at conclu- 
sicns as to their credibility. He was influened 
in coming to a decision by the circumstance 
that in the firstcase he had before him the 
account books of Har Gulal and his son 
Sant Lal up to 1896, although those for the 
three years subsequently had, he concluded, 
been taken when the, shops were raided in 
October 1899. The earlier books covered the 
period in which two of the instalments had 
been alleged to have been paid, cn the 18th 
March 1894, and 20th June 1893, under the 
bond first referred to. These would natural- 
ly have been entered in the accounts, as 
had been the case with the earlier items 
not in dispute. But they were not so 
entered, although the practice of Har Gulal 
and Sant Lal was to make such entries. 
He was also impressed by the circumstance 
that the next endorsement on the first 
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bond, that of the'payment of an alleged the bonds in question is that of Nawal 
instalment of Rs. 5,200 on the lst July Kishore, who says that he had seen them 
1896, was in Khalil’s handwriting. He among the others just before the raid. It 
considered that ' there was no sufficient is far from unlikely that they were alung with 
explanation offered- why it should have the other documents, but it would be 
been made by Khalil, and not by either unsafe to place reliance on Nawal Kishore’s- 
Har Galal ‘or Sant - Lal themselves. recollection after many years, if the conduct 
On a review of the evidence in each case, of the respondents did not in itself render it , 
he came to the conclusion that the endorsa- probable that they had got possession of the 
ments in dispute in the case of each bond bondsand had dealt with them impropely. As 
were fictitious, and he desided in favour to this, their Lordships are impressed by the 

„of the appellant. unlikelihood that the endorsements were 

The High Court expressed a different view genuine. Khalil was only a peon, employed 

in two-elaborate and full judgments. They ata very small remuneration, if employed 
thought that there had been suspicious * at all, by Har Gulal and Sant Lal, Why 
delay on the part of the appellant in bringing should these men of business have entrusted 
the suits; that the evidence as to the loss such aperson with the making of endorse- 

of the documents and account books was ments on the bonds of vital importance? 
weak; that some of the oral testimony Why should Sant Lal, who knew Urdu and 
given on behalf of the appellant, and had been himself in the practice of 
particularly that as to the position of Lachman ‘making the endorsements on these bonds, 
Das, and that as to the various payments, have allowed Khalil to do it in at least one i 
was unsatisfactory, They held in the result case which occurred during his own lifetime? - 
that the appellant had failed to discharge How did it happen that in the instance of - 
the burden’ which’ rested on him of proving the endorsements on the first bond those , 
the case he sought to make and that the that were - disputed did not appear in - ` 
respondents were entitled to judgment. the books which have been. pro- | 

.» lt is no doubt true thatthe initial burden duced for the period in which they took a, 
of -proof- rests on the appellant in sush a place, and which record the earlier and D 
case as this, both on general grounds and undisputed endorsements? Again,- on a 

by reason of the provisions of section 114 sorutiny of the original of the first bond their 

of the Indian Evidence Act. But this Lordships are impressed by the obvious 
burden is one which shifts easily as the difficulty which anyone would experience in 
evidence is developed, and their Lordships- coming to a reliable conclusion as to the 

do not, after considering facts which appear alleged signature by Har Gulal to the. - - 
to them to be sufficiently established in acknowledgment of the payment of Rs. 5,200;: = 
the two snits, attach much importance to as wellas by the fact that Sant Lal, the f 
the question on whom the initial onus lay. grantes of the bond, who was then alive and = ~ 
Nor are they impressed with the delay in the only oneofthe two who knew the Urdu ` 

. bringing the suits. The appellant wasa minor language, in which the bond was written,. . 
up till 1910, and it was only in that year that did not sign it himself, if it was to be signed 
the disputes as to who was entitled to succeed at all, As to the story told by Lachman ` 
to Har Gulal’s estate. were finally settled. Das, who made the exdorsement on the’ 
The appellant’s guardian, his uncle, Nawal second bond of the receipt of the final 
Kishore, might well hesitate before that instalment of Rs. 50, their Lordships think, 
stage was passed about launching these cases with the learned Judge who tried the case and: 
on his ward’s behalf, As to the raiding of saw him in the witness-box, that his: story 
the shops on the night of the 9th October is one that it is not safe to accept. He could 
1899, their Lordships entertain no doubt not read his own endorsement and could * 
that this raid took place, and that a large barely write. His memory was defective. 
number of documents, including bonds and He had been Musammat Sukhi’s attorney, 
books, were abstracted. If so, some of these but he was not clear as to the cireumstances 
may well have got into the hands of the under which he ceased to be so, Their 
various debtors. The only evidence as to Lordships think that the trial Judge was 
whether the documents taken comprised warranted in attaching little value to his 


+ 


a 


7% 


3 


2? 
3 


2 A 
aa bor ai 
kii a w 
i “a 
840 pi 
INDRA NARAIN DAS V, BADAN CHANDRA DAS, 
evidence, given twelve years after the 


alleged transaction, as to the facts connect- 
ed with this endorsement, 
The considerations to which they have 
now referred make their Lordships think 
.. that on the balance of probability the bonds 
in question were among thosa improperly 
\removed from the sbops in Ostoher )899, 
and that they got wrongly into the hands 
of the respondents and were by them 
fraudulently dealt with. They have arrived 
at this conclusion only after considering the 


~~ giroumstances of the case as a whole, in which 
oan be adequately weighed- 


no e'ement 
without weighing it in relation to the 
other elements. The case is one in which 
it is far from easy to ascertain the truth, 
and there are pointsin it which have caused 
them anxiety. For instance, no witness was 
asked by the appellant’s-AdvVocate the spestific 
question whether the ‘signature of Har 
Gulal to the - endorsement of receipt of 
Rs. 5,200 on’ the bond first referred to 
was genuine. The respondent’s witnesses 
„swore that it was. But it is evident that 


“the trial Judge was satisfied that no part of 


this endorsement was genuine, and he may 
well have though that no evidence that could 
be offered was likely to be reliable, and 
also that “no further evidence as to the 
signature was required when he had arrived 
“at the conclusion that the whole group of 
endorsements in which this was included 
were fraudulent. The non appearance of 
certain of the disputed payments in the account 
books which were produced, the unsatis- 
factory reasons given for Khalil being allow- 
ed to make the endorsements, and the 
circumstances in whish the bonds and the 
-books were abstracted in 189., formed 
` grounds, when taken together, on which a 
. Judge who tried this case might well rejeot 
the whole of.the story told on behalf of 
the respondents. 

In the same way, the circumstances reader 
doubtful the evidence of Lachman Das as to 
the part he alleges that he played im returning 
[nayet Ali Khan’s bond as satisfied on receiving 

“Rs. 50 on behalf of Musammat Sakhi on the 
21st October 1898, At that date disputes had 
arisen which rendered the lady's title to the 
bond doubtful, and it is not probable that 
Inayet Ali Khan would at that time have 
been sontent to recognise her as entitled 
to receiye the instalment and hand oyer 
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the bond discharged. It is more likely 
that Lachman Das was got hold of by the 
mortgagor at a much later date after Mu- 
sammat Sukhi’s death, when her title to 
have given her discharge at the time had 
become established. The evidence Lachman 
Das gave in the box was, on the face of 
it, not very reliable, and the trial Judge 
did not place reliance on the evidence of 
Gubul Singh, a° witness who was brought 
before him to confirm the story told. 
Their Lordships are of opinion that the 
evidence in this litigation, taken as a whole, 
is of such a character and so full of denbtful 
statements that it could only be weighed 
adequately by Judges who had seen the 
witnesses. The learned trial Judge formed 
an opinion, after seeing them, adverse to 
the respondents, and in their Lordships’ 
view the balance of probabilities lies on 
the side of the conclusion to which he 
came. After weighing the elaborate and 
searching criticiam to which his judgment 
was subjected by the learned: Judges of the 


High Court, they have arrived at the conclu- 


sion that there was not sufficient reason for 
overruling that judgment. They will, there- 
fore, humbly advise His Majesty that the - 
appeals should be allowed, and that the 
decrees of the Additional Judge of Meerut 
should. be restored. The respondents must 
pay the costs of the appeals to the High 
Court and to the Sovereign in‘ Council. 
Appeals allowed, 
Solisitors for the Appellant : Messrs. Pyke, 
Franklin and Gould. g 
Solicitor for the Respondent: Mr. A 


Pucker. 
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, CALCUTTA HIGH COURT. 
Appsap FROM APPELLATE Dsorgs Ne. t04 
or 1917. 

June 27, 1918. 

Present :—Mr. Justice Walamley 
and Mr. Justice Panton. 

INDRA NARAIN DAS AND ANOTHER— 
Priaintiggs—APPELLANTS 

versus ~ i 
BADAN CHANDRA DAS AND OTHERS — 


DEFENDANTS—RESPON DENTS. 
Vendor and purchaser — Stipulation in conveyance 
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that on purchaser being dispossessed vendor would not 
be liable—Purchaser, failure of, to get possession— 
Refund of purchase-money, suit for. 

Plaintiff made a speculative purchase of a piece of 
land from the defendant. The latter protected 
himself by inserting a clause in the conveyance to 
the.effect that if the plaintiff was dispossessed by 
anybody other than the vendor defendant, the 
latter would not be liable to the purchaser: 

Held, that on his failure to get possession of the 
land, the plaintiff was not entitled to a refund of the 
purchase-money. 


Appeal against the decree of the Sub- 
ordinate Judge, 5th Court, Midnapore, 
dated the 8th of November 1916, affirming 
that of the Munsif, 2od_Court at Tamluk, 
dated the 5th August 1914. 
| FACTS.—One Kailashi Dasi, defendant 
No. 3 in the present case, sold the disputed 
land to Haradhan Das, defendant No. 4, for 
legal necessity while her son, Issar, defendant 
No. 2, was a minor, and possession was 
delivered to him (defendant No.4). Issur, 
on attaining majority, sold the same land 
to Badan Das, defendant No. 1, who again 
sold it to the plaintiffs, Indra Das and 
. another. There was a clause in the kobala 

executed by Badan, defendant No, 1, in 
favour of the plaintiffs to the effect that 
the defendant No. 1 would be liable to 
refund the consideration money or to pay 
sompensation only in the event of the 
plaintiffs’ failure to get possession by reason 
of any act done by defendant No.1 and 
not by any act of a» third party. The 
plaintiffs brought this suit for possession 
of the disputed land and in the alternative 
for refund of the purchase-money. The 
suit was dismissed by both the Courts below. 
Hence this appeal. 

Baba Jyotish Ohandra Hazra (with him 
Babu Mohini Mohan Bose), for the Appellants, 
contended that tke lower Appellate Court 
ought to have awarded them at lagst a 
decree for the refund of the purchase-money, 
as they were bona fide purchasers for value. 
Under sestion 55, sub-section 2 of the 
Transfer of Property Act, there is an im- 
plied covenant for title on the part of the 
vendor defendant No. 1 and the vendor is 
“bound to refund the purchase-money, in- 
` asmuch as it has been found that he has 
no title to the property. The case reported 
as Basaradd: Sheikh v. Hnajaddit Maleah 


(1) ig not against me, since the clause 
BY, 26 0, 298; 20. W. N, 222; 13 Ind. Deo. (N.B) 
200, ‘ 
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mentioned in the kebala is not such 9 bar 
as to deprive me of the purchase-money, 
Referred to the case reported as Digambar 
Das v. Niskibula Debi (2). 

Babu Saroda Charan Matty (with him 
Babu Bhupendra Kumar Ghose), for the Re- 
spondents, was not called upon. 

: JUDGMENT, 

Wamsiey, J.—The  plaintiff-appellant 
made a spodulative purchase of the land 
from the first defendant The latter pro- 
tected himself by inserting a clause in the 
kobala to the effect that if the plaintif- 
purchaser was dispossessed by anybody other 
than the vendor, the vendor would not be 
liable to the purchaser. The learned Sub- 
ordinate Judge held that effect should be 
given to the saving clause, and I think 
he was correct. The appeal is dismissed 
with costs—one set to the defendant No. 1 
and one set to the defendant No, 4, who 
appear by different Vakils, 


Panton, J.—I agree, 
j Appeal dismissed, 


(2) 8 Ind. Cas. 91; 15 0. W., N. 655. 





MADRAS HIGH COURT. 
FULL BENCH. 


Seconp Oivin APPEAL No. 1868 or 1916, 
April 18, 1918. i 

Present :—Sir Johå Wallis, Kr., Chief 

Justice, Mr. Justico Sadasiva Aiyar and 
“Mr, Justice Spencer, — 

ANNAYA TANTRI~—Derenpant No. 2 

eer — APPELLANT 
versus 
AMMAKA HANGSU AND OTHERS—- 
PLAINTIFE AND Derenpants Nos. 1 AND 3 


— RESPONDENTS; 

Hindu Law—<Archaka, succession to office and 
emoluments of — Widow, whether excluded from trherite 
ance, X 

Held, por Quriam (Sadasiva Aiyar, J., dissenting). — 
A Hindu widow is not disqualified by reason of her 
sex from inheriting the service and emoluments 
ofan Archaka office held by her husband, |p. 849, 
ool, 1; p. 851, col. J.) | 
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Sundarambal Ammal v. Yogavanagurukkal, 23 Ind, 
Cas. 72; 88 M. 55u; v6 M. L. J. 316; (1914) M. W. N. 
286; 1 L. W. 276, not followed. 

Mohan Lalji v. Tikait Sri Gordhan Lalji, 19 Ind, 
Cas. 337; 35 As 283; 17 C. W. N. 74t; 11 A. L. J. 548; 
17 0. L.d..612; 16 Bom. L. R, 608; (19:3) M. W.N. 


586; 14 M. L. T, 27; 40 I. A. 97 (P, 0.), explained and , 


distinguished, 

Per Wallis, C. J.—The succession to temple offices 
is governed by user, which is taken to represent 
the intentions of the founder, and in Southern India 
the user in the case of temple Archakas is that the 
office is hereditary and descends in the ordinary 
course of succession to women, who are not them- 
selves competent to perform the duties of the 
office by ministering in the temple and perform them 
by deputy. [p. 348, col. 1.9 

Per Sadasiva Aiyar, J here is no distinction in 
principle between the incompetency of a claimant 
to the office of Archaka by reason of sox and the 
incompetency due to any other cause. So long as 
a Hindu widow is held incompetent by reason of 
her sex from performing the duties of a priestly 
office, she is also incompetent to inhérit the service 
and emoluments of the office. [p. 349, col. 2; p. 350, 
col. 1; p. 361, col. 1.) 


Second appeal against the decree of the 
District Court of Sonth Kanara, in Appeal 
Suit No. 445 of 1915, preferred against the 
decree of the Court of the District Munsif of 
Karkal, in Original Suit No. 314 of 1914, 

This 


appeal’ coming on for hearing 
on the 30th November and the 3rd 
December 1917, upon perusing the 


grounds of appeal, the judgments and 
decrees of the‘ lower Appellate Court and 
the Court of first instance and the material 
papers in the suit and upon hearing the argu- 
ments of Mr. Sitarama Rao, for the Appellant 
and of Mr. K. P. Laishmana Rao, for 
Respondent No. !, and Respondents Nos. 2 
and 3 not appearing in person or by Pleader, 
and the case having stood over for con- 
sideration till the -t4th December 1917, the 
Court (Seshagiri Aiyar and Napier, JJ.) 
` made. the following `’ 
ORDER OF REFERENCE TO A 
FULL BUNUH. 

SESHAGIRI Alvar, 3.—The cuestion for 
consideration in this second appeal i is whe- 
ther the’ plainsitt, a widow, is entitled to 
recover possession of the property whioh 
was enjoyed by her husband and his 
predecessors by doing Archaka service in a 
temple. The Courts below have given 
her a decree for possession. Mr. Sitarama 
Rao, relying on Sundarambil Ammal v, 
Yogavanagurukkal (1), bas argued at some 

(1) 28 Ind. Cos, 72; 38 M, 860;26 M L.J. 816; 
(1914) M, WAN, 286; 1 L. W. 276. 


< È 


INDIAN OASES, 


wae [1915 
length that as the plaintiff is not com’ 
petent to perform the Archaka service, she 
is not entitled to the property. Ayling and 
Hannay, JJ., in Ramesundarum Pillai v. 
Savundaratha Ammal (2) and Kumaraswami 
Sastri and Phillips, JJ., in Rajeswari Ammal 
v. Subramanta Archakar (8) have dissented 
De Sundarambal Ammal v, Yogavanagurukkat 

1). < 

In these circumstances, it becomes neces- 
sary to consider. the question in some 
detail as to which of these conflicting 
views should be followed. 

In Sundarambal Ammal v, Yogavanaguruk- 
kal (1) Sadasiva Aiyar, J., who delivered the . 
leading judgment, lays stress upon the 
duties attaching to the Archaka office as. 
opposed to rights, and says that the 
emoluments should go only to those who 
are competent to perform the services, 
It is true that from the point of view 
of the worshipper, it is the fitness of 
the Archaka for the discharge of his 
duties that has to be considered. From 
the point of view of the Archaka, the 
question of secular rights is more import- 
ant. In considering the relative import- 
ance of the two functions and in endeavonr- 
ing to reconcile these two conceptions, 
the historical aspect of the grant for 
service in temples may be considered. 

It is often said that there is nothing 
in the Hindu Law Texts on the question. 
It may seem strange that in a country 
where religion plays such an important 
part in the daily concerns of the people, 
there should be so little about succession, 
efo., to religious institutions and offices in the 
writings of the Rishis or of their commenta- 
tors. The reason -is not far to seek. ~ 

ln the Vedas and in the ancient Smritis, 
we do not hear of the fonnding of tem- 
ples.; 16 is to the Puranic age that we 
owe their existence. ln Mann's days, 
the only religious teacher was the ascetic 
Sanyasi. He gave instrustions to his digs 
ciples, who in their turn spread the light 
of wisdom among the lay people. There 
were no places of worship, and no images 
to worship. It was to Budha that India 
owes the introduction of fxed places of 
worship and of ordained orders of preachers, 

(2) 27 Ind. Cas 440; 16 M. L. T, 423; 1L. W. 903; 
(1914) M, W. N. 919. 

ı (8) 32 Ind, Cas, 975; 30 M, Led, 222; 40 N. 105,) 
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In Budhism there are three essentials: ` 
(a) Adoration of Budha, (b) observance 
of his laws and (c) the songregation. 
Budha instituted the order of monks and 
nung with a view to religious instruction 
being imparted to the uninitiated. Places 
of shelter or refuge were founded in order 
that the world-weary may retire to them 
and receive religious consolation, From 
these simplé beginnings a disciplined army 
of Bikshus came into existence, and edifices 
known a3 monasteries were erected to afford 
fasilities for prayer, consultation and con- 
templation. It is to this period that we 
owe the founding of temples in Southern 
India. The followers of Budha pursued a 
policy which was resented by the orthodox. 
Temples for the worship of Siva and 
Vishnu were established mostly by non- 
Aryans at or about this time to circumvent 
the Budhistic influence, - 

The second period begins with the advent 
of Sankara. He found that the ancient 
worship of the elements was losing hold on 


the popular mind,and that the people were ` 


being led by the precepts of Budhism into 
the track of atheism. He had to fight 
blind orthodoxy behind him and material- 
ism ahead of him. He adopted a com- 
promise. He founded Mutts whioh took 
the place of monasteries. Hse founded 
various orders of Sanyasings who were 
enjoined to lead celibate lives and to 
impart religious instruction. He undoubtedly 
succeeded in driving Budhism from the 
land: and he laid the foundation for 
institutions which cannot be said to have 
fully served the purpose which he had in 
mind, 

The successors of Sankara did not find 
it easy to consola tbe religionsly-inclined 
by the doctrines of Advaitic philosophy. 
Sankara was described as the pseudo- 
Budha. The common people hankered after 
sompthing more real than is to be had 
in the aeverely logical philosophy of 
Sankara. Three philosophera, who gave 
prominence to- the existence of a personal 
God, diverted publio attention from Sankara’s 
teachings. The Vaishnavaites, the Madhwas 
and the Saivites founded independent Mutts 
where the Dyaitic philosophy was taught. 
They had to proceed a step further. 
< They accapted control over existing temples 
and encouraged the construction of new 
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temples in honour of the partionlar deity 
they represented as the Supreme Being. 

As this is a rough summary of events, 
I should not be understood as saying that 
all the temples in India came into 
existence ooly in the way I have described. 
There were apparently some independent 
institutions. 

By this time, the Puranas had gained 
a hold.on the popular mind, and the 
worship of the Avatars of Vishnu and of 
the manifestations of Siva came to be 
regarded as the essential features of re- 
ligious life among the people. Rich en- 
dowments were made for the upkeep of 
the temples. But the priests capable of 
rendering services in these institutions had to 
be found: It has always been the belief in 
India that the nearer a man is to God, the 
farther is he from Him. The following Slokas 
from the writings of Vaidyanatha Dikshiter 
express the ulfra-orthodox and conservative 
view of the office of an Archaka in a Hindu 
temple. ~ 

The above Slokas (verses) may be translated 
thus :—- 

“Saathathapa "says: 

“A Vipra (Brahmin), though well versed 
in Vedas, who performs pooʻa for the sake 
of money for a period of three years, is 
known as the Devalaka:-such a person 
becomes incompetent to perform the usual 
Havya and Kavya rites enjoined on 
Brahmins.” 

Again it is said in the Samgraha: 

“A Vipra, who, though he may be well- 
versed in ‘the four Vedas, is desirous of 
getting «money, and who performs the 
worship of the gods for the sake of another 
will be considered equal to a Chandala. 

The Devalakas are classed under thrae 
heads: Some as Karmadevalakas ; others ag 
Kalpadevalakas ; and the rest as Suddha- 
‘devalakas. _ 

He who knows the precepts as ordained 
in the Aagamas and makes a living by 
performing worship to Rudra and Kali is 
called Sudhadevalaka, and is excluded from 
taking part in all. 

A person performing pooja will not become a 
Devalaka if the worship is conducted in accord- 


-ance with the sacred injunctions of the Rishis. 


Therefore with all care the povja should 
he conducted according to the precepts of 
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the Vedas, or, done in the Vaidika fashion. 
He is called a Karmadevalaka who performs 
the worship of the gods always in a 
Kamya form (i. e., for the sakeof attaining 
some desired object) and „is incompetent to 
perform the ordinary Karmas. 

An Archaka even if heis an authority 
on the four Vedas and knows the rites 
"prescribed in Pancharathra -but is devoid of 
Deeksha or  sonsecration, is known as 
Kalpadevalaka.” 

Then the propitiatory ceremonies for 
these sinful acts are prescribed:”? “A 
Vipra who sells for another thé Nitya 
Karmas, such as Snanam (bathing), 
Ishtapoortham (performance of pious or 
charitable deeds, performing sacrifices, and 
digging wells and doing other acts of charity), 
Uposhanam (fasting) and Vrathams (religious 
acts of devoticn) as are ordained in the 
Shruthis and Smritis has to undergo, by 
way of Prayaschitam, Maghasnanam in the 
month of Maagha; and, siter performing 
thrice the Chandrayanam at the full 
moon, should diminish. his food by one 
mouthtul every day during the dark fort- 
night till it is reduced to zero at the 
new Moon,* * * andso on, then he attains 
the highest purity”. 


* * 


The Meee having been looked .down 
upou in the above manner, naturally great 
inducements had to be offered, by liberal 
graotsuf land and by the promise of per- 
quisites. That is how the Archaka office 
came to be founded, 

1 have thus far given a brief outline of 
the origin and-.spread of temples and of the 
manner in which the Archaka office waa 
instituted, My survey ‘shows that the 
founder of the temples looked to the due 
discharge of the services in the temple 
as his primary and sole object. The 
Archaka acsepted his position as giving 
him primarily a means of livelihood and 
to his posterity, and as ultimately enabl- 
ing him to minister to God. The existence 
of various Inams in the name of the Archakas 
is irretutable evidence that rich endow- 
ments were granted to them to bind them 
to tne service of the deity. These en- 
dowments were intended, and in most 
cases expressed _to- be, from generation 
to generation, It may be assumed that 
the donors were not over-anxious to 
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make hereditary grants -to the donee’s 
family, without regard to the latter's 
capacity to perform religious worship; but 
the law would not have permitted them 
to stipulate that the property shall be 
enjoyed only by those competent to 
minister in the temple. They must have 
trusted to chance to see that the descend- 
ants of the donees carried on the good 
work for which their predecessors were 
given grants. 

Mr. Justice Sadasiva 
if that must be presumed to have been 
the intention. of the donor, should the 
inheritance go to persons who by them- 
selves are incapable of discharging the 
duties, The answer is that Courta and - 
even Legislatures must trust to the same 
chance which the founders saleulated upon 
when they endowed the Archaka office. 
What reason have Courts for holding that 
a reversioner would be a more welcome 


Aiyar asks why,’ 


minister of religion than the gumastah 
employed by «a widow to perform the 
services? It would be an ideal to be 


songht after, if the community interésted 
in temple worship were to be ‘permitted 
to select on the death of an Archaka a 
person competent to fill his place. Even 
in this view, can we trust to society here 
or elsewhere to be guided in the selection 
of an Archaka solely’ by considerations of 
religious merit and fitness? There is no 
guarantee fhat a nominee of the community 
would be a fitter Archaka than the proxy of 
the widow. Non constat, he would be worse 
than a male reversioner of the last Archaka, 
Under such circumstances, there cannot be 
much room for doubt, that society would 
prefer that the secular rights with the obliga- « 
tions to do or to get done the spiritual 

duties should vest in the line of heirs 

to whom private property would descend. 

The confirmation of numerous -grants in 

this Presidency by the Inam Oommis- 

sioners ‘in the name of the widows and ` 
daughters of the deceased Archakas indicates 

that the Government of the country have 

recognised the principle of heredity as the 

only safe guide in such matters. 1 see no 

reason why Courts should not be” guided 

by the executive action of the Goyernment 
in these matters, 

I shall briefly refer to one other reason 
why the principle of heredity should not 
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_ be departed from in the case of these 
offices. It is common knowledge that the 
Archakas of a temple forma caste among 
themselves. They are a select people. In 
the case of the great temple at Chidam- 
baram, they claim to have some down to 
earth with the deity. They do not 
intermarry with the other Brahmin seats. 
Among these people, the moment that a 
boy is married, he gets a share in the emolu- 
ments of the Archaka office. This testifies 
to the solicitude of this olass of people for an 
early expansion of the sect. In thecase of otber 
Siva temples, the Archakas are known as 
Gurukkals. Unfortunately they are adiminish- 
ing race, They are’ not permitted to take 
brides from other Brahmin sects; and worship 
in a temple cannot be performed by a 
Brahmin who is not a Gurukkal, In the 
Vaishnava temples, there are tw6 pro- 
minent classes of Archakas: the Pancha- 
ratras and the Vaiganasas, I do not 
believe even these intermarry. A temple 
whose services ‘are performed according to 
Pansharatra rituals cannot be served by a 
Vaiganasa Archaka and tice 1ersa. These 
limitations show that the field of shoice 
for the Archaka service in Hindu temples 
is very limited. It would often lead’ to 
the application of the principle of escheat, 
if the grants made for their services are 
not continued inthe line of the heirs of the 
last male Archaka. 

I have referred to the above considera- 
tions out of deference to the yiews of my 
learned brother Sadasiva Aiyar, J, No one 
shows more anxiety than the learned Judge 
that the true intent of a grant should be 
striatly enforced. I respectfully share his 
anxiety, but as I have shown above, the 
change that .he gives -his sanction to, while 
upsetting fixity of tenure and disturbing 
long understood and enforced notions of rights 
of property, is not calculated tu bring the 
Courts any the nearer to the administra- 
tion of the golden rule that sompetency 
to minister and oapacity to inherit should 
“go hand in band. I am,’ therefore, unable 
to hold that the widow is not entitled to 
inherit her huskand’s property granted for 
the ‘performance of religious services. 

I shall now examine the oase-law on 
fhe point to see how far the learned 
Judge’s conclusions are supported by decid- 
ed cases. 
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I shall first deal with Mohan Lalji v. 
Tikait Sri Gordhan Lalit (4), which apparent- 
ly has not been considered in any of the 
three decisions of this Court, and on which 
Mr. Sitarama Rao naturally laid“ great 
stress. The facts of the case must be 
examined in some detail in order to show 
that while it does not lend snpport to 
the contention of the learned Vakil, it 
can be regarded as an authority for 
the proposition I have suggested. The 
temple in respect of which the office was 
claimed belonged ‘to the Gossin sect of 
Vallabbachariars. The Vallabhachariars, as 
explained in the jadgment of the High Court 
of Allahabad in Mohan Lalaji v, Madhsudan ‘ 
Lala (5), from which there was an appeal to 
the Judicial Committee in Mohan Lalji v. 
Tikatt Sri Gordhan Lalji (4), are a Vaish- 
nava sect of religious teachers who founded 
temples: The question before the Judicial 
Committee was whether the grandson by the 
danghter of the last male Archaka was entitl- 
ed to succeed to the office and the 
emoluments in preference to the rever-, 
sioner of the last male holder. It was found 
in that case that the Gossain seot of 
Vallabhachariara took daughters from a 
sect known as the Bhatin marriage. On 
the marriage of the Bhat daughter into 
the Gossain family she was initiated into 
the Mantram of the Gossain sect. The 
ritual in a Gossain temple was essentially 
different from, the ritual observed by the 
Bhats in their temples. The Gossain 
danghters , were similarly married by 
Bhats, and I take it, although it is not 
so mentioned in either the judgment of 
the High Court or in that of the Privy 
Council, that the Gossain daughter marry- 
ing a Bhat husband would be initiated 
into the Mantram of the Bhat sect. I 
must not omit to mention a statement in 
the judgment of the Right Honourable 
Mr, Ameer Ali -that the daughters of a 
Gossain,. although married into a Bhat 
family, remained io the Gossain house. in 
these circumstances sihe question was whe- 
ther in a temple whose rituals were of 
the Gossain sest, a Bhat grandson of the 

(4) 19 Ind. Cas. 337; 35 A. 258; 17 C. W., N. 741; 11 
A.L.J. 648; 170, L. J. 612; 15 Bom. L. R. 606; 
(1913) M. W. N. 536; 14M. L. T. 27;401, A. 97 


(P. C.). 
(5) 6 Ind. Cab. 77; 32 A, 46l; 7 A, L, J. 480, 
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last male Gossain could inherit the office 
and the emoluments. The Judicial Com- 
mittee held that he could not. It is stated 
in the judgment of the Board that after 
the death of the last male holder his widow 
and his daughter were in enjoyment of 
the offise and emoliments. Mr. Sitarama 
Rao, suggested that the widaw and the 
“daughter were competent to perform the 
religious worship in the Gossain temple. 
There is no express mention. of their 
having officiated’ in the temples. From 
my experience of South India I cannot 
believe that where a large congregation 
‘of-males assemble for worship, a female 


sgervice within the temple. In the north 
the Gosha system is prevalent and the 
seclusion of women is more pronounced than 
in the south; and I would require very 
strong evidence to hold that the widow 
“and the daughter of the deceased . male 
‘Gossain were as a matter of fact officiat- 
ing as priestesses in the temple. I must 
take it that they employed deputies to 
perform their duties * Ii my surmise is 
correct, it lends great support to the pro- 
position that so long as the service can 
be done by a proxy, there can be no 
objection to women inherting the office and 
emoluments of an Archaka, 

Then it was argued, if a proxy was held 
competent to perform the duties, why should 
not a Bhat grandson have been allowed 
to inherit the office and the emoluments, 
on the understanding that he should employ 
.a Gossain priest to officiate in the temple. 
The position of a widow or daughter and 
a grandson are not in part materia, In 
the case of a grandson, he starts a new 
line of descendants, and to countenance 
the employment of a perpetual gumastah 
‘in the case of males would not be right ; 
therefore, the Judicial Committee held that 
as & grandson suo moto is entitled to 
minister in the temple and as the grand- 


“son was of Bhat origin and incompetent 


to perform religious worship in a Gossain 
temple, he should be discarded in favour 
of a Gossain reversioner who was competent 
to perform religious worship by him- 
self. In that judgment, however, it is, 
pointed out that ordinarily the descent of 
debuéter property vesting in an officiating 
priest would go to the ordinary heirs of 
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the last holder, unless there was some 
usage or course of devolution or some other 
circumstance to indicate a different mode 
of devolation. The donclusion of the 
Judicial Committee was that in the par- 
ticular case, the circumstances and the 
usage pointed to a mode of devolution 
different from that of the ordinary descent 
of property. In my opinion, this decision 
is no authority for the proposition that 
competency to officiate is a sine qua non 
of capacity to inherit. On the other hand 


‘the fact that the widow and the daughter 


were allowed to_inherit the office and the 
emoluments is a strong indication that 
service in a temple oan be rendered 
by’ a proxy so long as. the essential nature 
of the worship is not departed from. 

Now, I shall deal with the other cased, 
bearing on the question. In Tangirala 
Ohiranjivt v, Raia Manikya Rao (6) Benson 
and Sundara Aiyar, JJ. said: “The 
District Judge has assumed that a minor, 
a female and a person unlearned in the 
Vedas would lose the right to the service 
in the temple. There is no basis for the 
assumption.” 

My experfence of life in this Presi- 
dency is that in innumerable cases services 
in a temple are performed by proxies 
employed by women. In Mujavar Ibrambibi v. 
Mujavar Hussain Sherif (7) referring to the 
competency of a Mahomedan lady to perform 
the duties of Majavar of a durga which 
was not ofasecular nature, Turner, ©. J., 
and Kindersley, J., stated that it was- not 
proved “that the plaintiff had ever parti- 
cipated in the profits or performed the 
duties by prozy,” thereby indicating that 
if she had got the service done by a 
proxy she would have been eatitled to 
the office. In Sheshu Ammal v. Sounda- 
raja Aiyar (8) the learned Judges state : 
‘They further. explain that an Archaka , 
Meerassee, which is the species of Meerassee 
involved in Suit No. 11) of 1846, on the file 
of the Hindu Sudder Ameen referred to 
by the Civil Judge, and a  Poorohita 
Meerassee, also instanced by the Civil 
Judge, may descend to a female and the 
functions thereof be performed by deputy.” 


(6) 26 Ind. Cas. 283; 27 M. D, J. 179. 
v7) 3 M. 95; 5 Ind. Jur. 190; 1 Ind, Dec. (x, s.) 623, 
(8) (1853) M.S, D. A. 261, 


~ would descend in 
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These are all the Madras decisions, and 
“Mr. Ganapati Aiyar in his book on 
- Religious Endowments after reviewing these 
authorities has come to the sonclusion 
that it has been the uniform practice in 
Madras to allow females to inherit the 
Archaka service and the emoluments. In 
Bombay the same view has been 
held. In Kesharbhat v. 
(9) the learned “Jndges state the 
law thus: “Finally, with respect to the 
objection, that a Hindu female cannot 
perform the duties which attach to the office 
‘ for the maintenance of which the allow- 
ance was granted, it may be observed 
that the defendant has not proyed the 
existence of any usage in conformity with 
his allegation.” So the burden was oast 
upon the objector to show that the usage 
was different. At the end of the judg- 
ment the learned Judges reserved liberty 
to the reversioner to bring a separate suit 
to support his position that a widow was 
not competent to inherit the office and the 
emoluments of Archaka. In Siterambhat 


v. Sttaram Ganesh (10) the learned Judges 


of whom Couch, O. J., was one, proceeded 
on the assumption that the priestly office 
the ordinary line of 
succession through daughter to her son. 
The decision in Dhuncooverbat vy. Advocate- 
General (11) may be explained away, as 
Sadasiva Aiyar, J., suggests, on the ground 
that the office inberited by the widow was not 
a purely religious one. 

The decisions of the Calcutta High Court 
also support this proposition. In Pocrun 
Narain Dutt v. Kasheessuree Dosee (12) 
the learned Judges say: “It bas been held 
in the Court that a woman canbe a 
mutwalli, and that the profits of a debutter 
can be received by a female.” They beld 
in that case that a woman san succeed to 
the office. In Joy Deb surmah v. Huroputty 
Surmah (18) aw issue was sent down to 
ascertain whether a female aan succeed 
to a. priestly office. The report does 
not say what the-result of the finding 
was, In Mita Kanth Audhikaree v. 


Nirunjun Audhikaree (14) Sir Richard Couch 
(9)3 B. H.C. R. A.C. J. 75. 
(10) 6 B. H. C, R A. C. J, 250. 
(11) 1 Bom. L R. 74 
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says that the right of performing worship 
of an idol follows the same line of 
succession as that of private property. In 
Mahamaya Debi v. Haridas Haldar (15) 
Mr. Jastice Mookerjee says at page 475:* 
“There is no question that a Pala in the 
Kalighat Temple is heritable, and it is 
immaterial -whether the heir is a male, òr 
female; the oustom in this respest ‘is 
established beyond doubt.” These are all 
the authorities available on tbe question. 
None earlier than 38 Madras [Sundarambal 


Ammal v. Yogavanagurukkal (1)] bas been 


cited in which it has been laid down 
thet a female is not entitled to inherit-a 
priestly offise and the emoluments. 
decisions are practically uniform and ‘it 
would lead to an unnecessary disturbance 
of rights of property, if we introduce the 
innovation that a female is not entitled 
to succeed to an Archaka office or emolu- 
ments. As regards the quotation from 
Jagannatha’s Digest” which Mr. Justice 
Sadasiva Aiyar has extracted in his judg- 
ment, I may say that I have read it 
very carefully and there is no expression 
in it of any decided view .one way or 
the other,. The author quotes the con 
tentions of both sides and leaves the reader 
to draw his own inference from the two 
statements, I am rather inclined to think 
that the weight of argument, if any, is 
in favoor of giving females their right to 
hold religious office. 

Although I. have come to this eon- 
clusiof, having regard to the strong view 
held by Sadasiva Aiyar, J., and having 
also regard to the fact that it is necessary 
that a uniform principle should be enunsiat- 
ed in this matter to guide the Courts 
below, I think it desirable that the follow- 
ing question should be referred for the 
opinion of the Fall Bench, namely, “whe- 
ther a Hindu widow is incompetent by 
reason of her sex from inheriting the 
service and emoluments of a priestly office 
held by her husband.” 

NAPIER, J.—{£ agree that this question 
should be referred to a Fall Bench in 
the terms suggested by my learned brother. 





(15) 27 Ind. Cas. 409; 420. 455; 19 0. W, N, 203; 
20 O, L. J. 183. g 
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© This second appeal came on for hearing 
‘fo pursuance of the Order of Reference toa 
Full Bench, dated the 14th December 1917. 

Mr. B. Sizarame Rao, for the Appellant.— 
Sucsession to a priestly office is based on 
the competency of the olaimant to perform 
the duties of the office, Sundarambal Ammal 
v: Yogavanagurukkat (1). Even hereditary 
succession is subject to that role. A woman 
can only discharge functions of a priestly 
office by proxy. 

-[Wattrs, O, J.—Is it not a question of 
‘usage and of the founder’s intentions? | 

‘The general rule is that insompetensy to 
perform the duties of the office bars inheri- 
tance and women, being disqualified, cannot 
sneceed to the office or its emoluments. Any 
special usage may be set up as an exception 
to the rule. Mitta Kanth Audhikaree v. 
Nirunjun Audhikaree (14), -Bishen Chand 


Basawat v. Nadir Hossein (16), Kasim Yaiba v. 


Sudhindra Thirtha Swami (17) and Mahamaya 
Debi v. Haridas Haldar (15): 

Mr. K. P. Lakshmana Rao, for the Re- 
spondent.—The trend of judicial decisions 
in Sonthern India has been in favour of 
upholding a woman’s right to an Archaka 
office.” The circumstances of the;case report- 
ed as Mohan Dalii v. Tikatt Sri Gordhan 
Lalji (4) are different. Tangirala Ohirangivi 


- y. Raja Manikya Rao (6), Subraya Kakramaya 


v. Subraya Padeyya (18), Pankajammal v. 
Secretary of State (19), Ramasundaram Pillai 
v. Savundaratha Ammal (2) and Rajeshwari 
Ammal y. Subramania Archakar (8). 
OPINION. . 
Watts, O. J.—I¢ is well settled that 
the succession to temple offices is govern- 
ed ‘by user which is taken to represent 
the intentions of the founder, and it is 
not disputed that in this part of India 
the user in the case of temple Archakas 
is that the office is hereditary and descends 
in the ordinary course of succession to 
women, who are not themselves competent 
to .perform the duties of the office by 
ministering in the temple and perform 
them by deputy. The opinion of the 
Pandits 
(16) 15 C. 329; 15 I. A. l; 12 Ind. Jur. 170; 6 Sar. 
P. O. J. 118; 7 Ind. Deo. (N. s.) 803 (P. C.). - 
(17) 18 M. 859; 6 Ind. Deo. (Nn. s.} 599. 
eet ma Cas, 715; 8 M. L. T. 326; (1910) M. W. 
(19) 40 Ind. Cas 516; 40 M, 1108; 5 L., W. 346; 82 
M, L, J, 237; 31 M, L, T, 411, 
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Atyir (8) shows that this was then the 
recognised usage. The question appears to 
have first come before the Court in 1910, 
but since that time there have been 
numerous decisions where the user has 
been resognised and enforced, and all 
the Hindu members of the Court with 
one exception have been parties to these 
desisions, which also are conformable with 
the decisions of other High Courts. The 
only authority the other way is the judg- 
ment of Sadasiva Aiyar, J., in Sundarambal 
Ammal v. Yogavanagurukkal (1), who cone. 
sidered that on principle a personally dis- 
qualified heir could not inherit the office and 
delegate the duties to others. Inthe argu- 
ment before us it was again contended that 
the decision of the Privy Council in Mohan 
Lalji v. Tikait Sri Gordhan Lalji (4) was 
in aocordance with this view and must be 
taken to have overruled the other cases, 
In that case the office of Archaka had 
descended to the widow and daughter of the 
last male Archaka, and the question was 
whether the daughter was to be, sucseeded 
by her son or by the reversioner of the 
last male holder, The Archakas were 
Gossains and there was a usageamong them 
that females continued to belong to their 
father’s kul or family after marriage. On 
this ground apparently the daughter had 
been allowed to fill the office even though 
married to a member of the Bhat som- 
munity who was incapable of fillingit, No 
question arose in that case as tothe right 
of the widow and her daughter efter her to 
fill the office; and it does not appear whether, 
while they held it, they performed the duties 
in person or by deputy. Whay their Lord- 
ships had to consider was, whether on 
the daughter’s death the ofica should go 
to her son and her descendants, a line 
of. heirs who as Bhats would be incapable 
of performing its duties, or should revert to 
the male heirs of the last male holder, 
Their Lordships at page 288* observe that 
the rule as to the Shebaitship being vested in 
the heirs of the founder “must, from the 
very nature of the right, be subject to the 
condition that the devolution in the ordinary 
line of descent is not inconsistent with or op- 
posed tothe purpose the founder had in view 
in establishing the worship”, and théy say 
later on that “to allow the plaintiff’s claim to 
# Page of 36 A Ed, a 
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_ an admittedly Ballav temple, where the rights 


are performed according to Ballav ritual, 
whick, itis clearly established, they cannot 
perform, would, im their Lordships’ judg- 
ment, defeat’ the purpose for which the 
worship was established.” A contrary desi- 
sion would have involved the devolution of 
the office to a line of heirs incompetent to 
perform its duties, Moreover, the plaintiff’s 
‘glaim jin that case was not shown to be in ac- 
cordanee with any well-recognised’user, which 
is the best evidence of the founder’s intentions. 
I do not consider that this desision of their 
Lordships warrants us in overruling tlhe 
numerous decisions of this Court in conformity 
with the decisions of other Ccurts, by which 
the widow and daughter of the last male 
Archaka are held entitled ` in accordance 
with the established user to succeed to the 
office of Arshaka discharging its duties by 
deputy and to transmit it to their heirs, 
who, as male heirs are preferred to female, 
will generally be competent to perform the 
duties in person. Sadasiva Aiyar, J., -for 
whose opinion I havea great respect, con- 
siders, if I rightly understand him, that 
the establisbed custom of female succession 
to this office- is of’ so mischievous and 
objectionable a character that it cannot 
have been intended by the founder. That 
view is not shared by Seshagiri Aiyar, J., 
who has considered this aspect of the sase 
in the Order of Reference, or by the other 
Hindu members of the Conrt who have 
considered the question. 
in my opinion, be justified in overruling 
-n this ground the -numerous decisions of 
this Court in whick the usage has been 
recognised and enforced, unless its: mis- 
chievous character had been established 
beyond all doubt or controversy. This has 
not been done and I feel bound to, answer 
the question in the negative. 

Sapastva <AtyaR, J.—I have carefully 
re-considered my decision in Sundarambal 


_ Ammål v. Yogavanagurukkal (1) in the light ' 
of the later decisions of this Court quoted 


by my learned brother Mr. Justice Seshagiri 
Aiyar in his Order of Reference, also of his 
own keen and yet considerate criticisms (if I 
may be permitted to say so) of my said deoi- 
sion and also of the opinions of my 
Lord and of Mr. Justice Spencer on this 
reference. I am, not wit standing, unable to 
gonyince myself that “my opinion was 
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erroneous, On the other hand, the decision? — 


of their Lordships of the Privy Counsil! 
in Mohan Dalje v, Tikatt Sri Gordhan Lalji 
(4) lends, in my opinion, strong support 
to my conalusion. With respeot, I am 
unable to agree with Mr. Justice Sesha- 
giri Aiyar that the widow and danghter 
of the last male Shebait of the Ballava- 
charya Gosain sect inthe Privy Counoil 
case must have been not compe'ent to 
perform the duties of the office and must 
have “employed deputies to perform the 
duty”, and that their enjoyment of the 
emoluments of the cffice during ~ their 
lifetime must be due to their having per: 
formed the duties through such deputies 
and not directly. Cn the coptrary, it seems 
to me clear from the report that theout- 
of-date unshastrais custom obtaining in the 
south by which Dharmapathnies (who aie 
Seahadharmacharinees of their husbands) are 
considered ircompetent to pronounce Man. 
trams and do religious duties along with 
(and even solely in the absence of) their 
husbands does not obtain among the 
Ballavacharya Gossains, one of the Vaish- 
navite sects which arë in several respects 
much more liberal in the treatment of 
women and birth Sudras than other sects, 
though many Vaishnavite sects might have 
become very degenerate in other res- 
pects. 

I am further enable to eee that my con- 
colusion as to Jagannatha’s opinion and the 
weight of the authority of the texts quoted 
by him being in my favour is wrong. 

A .general rule has been laid down by 
their Lordships of the Privy Council that 
where a person is incompetent to perform 
the rites of a religious office, it would 
defeat the very purpose for which the 
worship was established, if he (including 
of course “she”) is allowed to inherit the 
office, Any usage inconsistent with snoh 
purpose is clearly invalid in law. [See Palani. 
appa Chetty v. Detvasikamony Pandara 
Sannadhi (20).] : 

I am unable “to appreciate any distino- 
tion in. principle between -the incompe- 
tency of the claimant to the office by reason 


‘of sex and'the incompetency due to any 


(20) 39 Ind. Oas. 722; 21 0. W. N. 729,15 A. D. J 
485: 1 P. L. W. 697; 33 M. L. J. 1;19 Bom. L. R. 867, 
22 M. D. T. 1; (1917) M. W. N. 477 & 507; 26.0. L. J. 
153 49 M' 709; G L, W, 222 P 0), ' 
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“thier “gause.’ 1 do not think that the pro- 
nouncement of their Lordships of the Privy 


‘Council can be got round through any 
‘such distinction. 


Though “law” is not always logical and’ 


though the narrow point referred to us 
relates to inheritance by a person incom- 
petent by reason of sex alone for perform. 
ing the duties of a religions office, I do 
not think - that the considerations of the 
diffisulties which are aggressively prominent 
when we take the four analogous cases 


CL} of a male heir being incompetent by 


reason of conversion- to another faith when 
the inheritance opens, (2) of his becoming 
incompetent after the ‘inheritance opens, 
(3) -of a female heir being incompetent by 
reason of gonversion before the inheritance 
opens and (4) becoming incompetent after 
“the inheritance opens,-can be kept out of 
mind in deciding the present reference, 
especially having regard ‘to the provisions 
of Act XXI of 1850. 

Coming to the wèighb to be given to 
practice and usage, many perniciou® and 
unshastraic usages. have crept into the 
Hindu religious and social systems during 
dark medieval days and through efflux of 
time. Most of them entered gradually and 
insidiously through the tendency -of that 
subtle: materialism which sometimes parades 
as gtrict orthodox spirituality. The letter 
is Xalted over -the spirit, the so-called 
hereditary rights are given more import- 
ance than the performance of the religious 
duties, instead of the rights being kept as 
a very subordinate adjunct and appurte- 
nance of the duties, and religious offices, 
and caste status are looked upon 
more aS intended for the means of 
livelihood and for the enjoyment of worldly 
power and material possessions than aa 
things bestowed upon one for helping all 
humanity in its evolutionary progress to- 
‘wards the common goal. . 

I respectfully agree with my Lord that 
the law as at present settled by the deci- 
sions of the Privy Council is that unless 
the usages in connection with religious 
institutions and offices are manifestly im- 
moral or opposed to public policy or opposed 
to the intentions of the founders of a 
religious trust or manifestly injurious to 
the trust, the Courts are not entitled to 


‘go back for the law to the purer, more 
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ibəral and more ancient Shastraic fountain 
heads. The question, therefore, narrows itself 
to this: Whether the usage relied on by 
the respondents is manifestly injurious 
(both in its material and” moral aspects) 
to the religious institution, and whether 
ib could have been in conformity with 
the intention of the founder of the trust. 
It is on this question that. I feel that 
there is real and substantial difference of 
opinion between myself-and the learned 
Judges who have considered this question 
in this Cozré since 1910. My angle of 
vision in respect of these questions might 
have been affected by my long-standing 
interest and sensitiveness in the cause of 
Hindu religious and social reform on 
Shastraic lines. I find, however, that after 
making sincere attempts to allow as much 
discount as possible to the above fastor, 
my view of the seriousness of the evils 
of usage in question has not been materially 
affected, While the incumbent of ja 
religious office must be allowed to employ 
a temporary deputy when a temporary 
disqualification or inability occurs, such as 
birth and death pollutions, absence from 
home owing to urgent private affairs, ete., 
I am clear in my mind thata usage per- 
mitting a permanently disqualified claimant 
to receive the emoluments of a religions 
office and to appoint his or her own deputy 
to do the duties is of such a seriously 
mischievous character that if ought 
not to be recognised. I regret I am unable 
to agree with Mr, Justice Seshagiri Aiyar 
that the performance of the duties through 
the deputy of a female disqualified heir 


is not less beneficial fo the religious 
institution than the performance of the 
next qualified male heir. It is notorious 


‘ 


that the deputy is usually chosen on the 
principle of a Dutch auction, The man 
who agrees to allow the widow to retain the 
largest portion of-the emoluments of the office 
and to receive the least as his own remunera- 
tion is given the place of deputy. Thus when 
the usually small remuneration in rice and 
cash attached to the Archaka office does 
not go to the deputy who. does the duties, 
“the deputy cannot be expected to perform 
the duties‘at all satisfactorily. I do not. 
sea why a religious office should be cons 
sidered less important than any other 
kind of offise. To. allow even the offise 
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of a peon to be held by a permanently 
disqualified man -because he undertakes to 
appoint a deputy out of the remuneration 
of the office is, in my opinion, entirely 


mischievous and it ought not to be 
allowed even if it is sanotioned by 
usage. 


In the result, my answer to the ques- 
tion referred is that so long as a Hindu . 


widow is held incompetent by reason 
of her sex from doing the duty of a 
priestly office, she is also incompetent 


to inherit the service and emoluments of the 
office. , ae ; 

Spencer, J.—Without~ laying down any 
rule as to particular institutions, in which 
there may be a special custom that 
females cannot succeed to the offices and 
emoluments, the trend of desisions in this 
Court has certainly been to treat females 
as competent to succeed to the Archakaship 
of Hindu temples in this Presidency. See 
Subraya Kakramaya v. Subraga Padayya 
(18), Tangirala Oiiranjivi v. Raja Manikya 
Rao (6), Ramasundarum Pillai vy. Savunda- 
ratha” Ammal (2), Eajeswari Ammal v, 
Subramania Archdkar (3) and Second Appeal 
No. 2078 of 1915. 

The” judgment of Sadasiva Aiyar, J., in 
Sundarambal Ammal,y Yogavonogurukkal 
(1) was an exception to the course of 
desided cases and was not adopted by 
Tyabji, J„ whe sat with him. I do not 
think it contains reasons of such weight as to . 
justify a departure from the’principle of stare 
decisis. I would answer the question referred 
to us in the negative. z 

Answered in the negative, 

M.C. P, z 


PUNJAB CHIEF COURT. 
SECOND Cryin Arrear No, 1117 cr 1918. 
July 25, 1918, : 
Present:— Mr. Justice Broadway. 
MANGIA RAM AND ANGTHER— DEFENDANTS 
— A PPELLANTS 
: versus ss 
GANESH DAS-—PLAINTIFE— RESPONDENT. 


Construction of document—Question of law— 
Ap pealy second—Mortgage with possession—Mortyagor 
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taking mortgaged propertu on lease—Intention—Righ 
of mortgagee to evict mortgayor. 

Defendants executed a deed of mortgage in 
favour of the plaintiff on the 17th March 1913, The 
mortgage was declared to be with possession and‘ 
redemption was to take place after two years. On the 
same date a rent deed was executed under which 
the mortgagors agreed to take the mortgaged house 
on lease at Rs. 8 per mensem, it being . definitely 
stated that the mortgagee was in possession and 
that he was entitled to evict the mortgagors at any 
time by giving them one month's notice. It was, 
however, agreed that the rent was to be credited to 
the interest due under the mortgage-deed, Both 
these documents were registered on the 20th March 
1913. On the 4th October 1915, the mortgagee ». 
instituted the present suit for the eviction of the” 
mortgagors and recovery of Rs. 91-15-0 due as rent, 
It was contended that the two documents evidenced n 
single transaction and that,.therefore, the suit for 
eviction was not maintainable: 

Held, (1) that the question involved in tho snit 
being one related to the construction to be placed 
on the two documents concerned, a second appeal was 
competent; [p. 352, col. 1.J 

(2) that the fact that there was no reference to 
the lease in the mortgage-deed was a strong indica- 


-tion of the separate nature ofthe two transactions 


and all that wasintended by the lease was that such 
moneys as were payable thereunder were to be 
given credit for: [p. 352, col, 2.] 

(3; that at the time of the execution of the rent- 
deed, the parties clearly intended to establish the 
relation of landlord and tenant between themselves 
and, therefore, the mortgagees were at liberty to 
evict the mortgagors at any time. [p. 352, col. 2.1” 


Second appeal from the decree of the 
District Judge, Multan, -dated the Yth 
January 1918, reversing that of the Maunsif, 
lst class, Multan, dated the 17th February 
1917, dismissing the claim with costs. 

Bakhshi Tek Chand, for the Appellants. 

Lala Durga Das, forthe Respondent. 


JUDGMENT.—The facts of the case 
out of which this appeal has arisen are 
briefly as follows :—On the 17th March 1913 
Mangia Ram and others, defendants-appel- 
lants,- executed a deed of mortgage in 
favour of Ganesh Das, plaintiff-respondent, 
The mortgaged property consisted of a honse. 
The consideration was Rs. 2,000, which 
included the first year’s interest in advance 
amounting to Rs, 240, the rate of interest 
being 1 per cent. per mensem, or Rb, 20 a 
month; the actual cash paid to the mortgagors 
would, therefore, be Rs. 1,760. The mort- 
.gage was declared. to be with possession 
and redemption was to take place any time 
after two years. On the same date a rent 
deed was executed, under which the mort. 
gagors agreed to take the mortgaged house 
on lease at Rs, 3 per mensem, it being de- 
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finitely stated that the mortgagee was 
~mortgagee in possession and that he was 
entitled to evict the mortgagors at any time 
“he wisbed by giving them one month’s 
notice. lt was, however, agreed that Rs. 3 
per mensem was to be credited to the 
interest due under the mortgage-deed. Both 
these documents were registered on the 20th 
- 4 Maroh 1913. 
X Fari the 4th October 1915, Ganesh Das 
* ingtibtuted the present suit asking for the 
eviction of Mangia Ram and his co-mort- 
' gagorsand for a decree for Rs. 91-15-0 due 
as rent under the rent deed. The defendants- 
mortgagors pleaded that these two dosu- 
ments evidenced a single transaction, and 
that, therefore, the suit for eviction was not 
' maintainable ; and the primary Court dis- 
missed the suit. Ganesh Das appealed to 
the District Judge, who accepted his appeal 
and granted him a decree for eviction and 
for the amount claimed asarrears of rent, 
Against this decree the defendants-mort- 
gagors preferred this second appeal through 
Mr. Tek Chand; and I have heard ‘Mr. 
Durga Das for Ganesh Das, plaintiff-re- 
spondent. It was contended by Mr. Durga Das 
that inasmuch as the District’ Judge had 
held that the two deeds evidenced two 
separate and distinct transactions, this find- 
ing amounted toa finding on a question 
of fact which could not be re-opened in 
second appeal. With this contention Tam 
unable to agree, as the question involved 
is undoubtedly one relating to the construc- 


tion to be placed on the two documents’ 


concerned, Oa behalf of the appellants, 
Mr. Tek Chand referred me to Nathan 
Sungh v. Mina Mal (1) and the Allahabad 
rulings referred to therein, “as also to 
Madhwa Sidhanta Onahini Nidhi v. Ven- 
Katuramanjulu Naidu (2). Mr. Darga Das 
has endeavoured to distinguish _ these 
rulings and has referred me to Ohimman 
Lal v. Bahadur Singh (3), Venkata Ohetty 
v. Aiyanna Gounden (4), Pindi Das v. Lal 
Ohand (5) and Budha Shah v. Suleman (6). 


1) 17 P. W. B. 1908. 
2) 26 M. 662. 
(3) 23-A. 338; A. W. N. (1801) 95. . 
(4) 36 Ind. Cas.817; 31 M, L. J. 712; 20 M. L. T. 
457; (1917) M. W. N. 55; 5 L, W. 304; 40 M. 561 
15) 86 Ind. Cas 209; 102 P. L. R. 1916; 177 P. W. 
R. 1916. - 
(6) 41 Ind, Cag. 676; 71 P. W. R. 1917. 
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The oases cited at the Bar proceeded on 
their own peculiar sets of facts and do not 


really afford much assistance in deciding”: 


the present case, though they are of value 
as indicating the principles governing the 
question before me, Turning to the dosu- 
ments in the case, it appears that the 
mortgage-deed clearly and definitely recites 
the fact that possession had actually been 
made over to the mortgagee. No pro- 
vision is made for obtaining possession in 
default of any payment, such a provision 
being obviously unnecessary if, as a matter 
«of fact, possession, constructive or other- 
wise, had actually passed. The interest 
payable was Rs, 20a month ; and redemp- 
tion could only take place after two years. 
The reunt-deed clearly and unmistakably 
recites thatthe mortgagee is a mortgagee 
in ‘possession with full rights to lease the 
property to any one hé pleases. The rant 
was apparently the actual rental value of 
the property (although of this fact there is 
really no evidence on the resord), The 
mortgagee clearly intended to be regarded 
as a landlord under this rent-deed, and I 
see no reason for thinking that on the 
date of the execution of-the deed the mort- 
gagors had any other intention than that 
they should be regarded as his tenants, 
The mortgagee was at liberty at any time 
to evict the raortgazgora by giving them a 
month’s notice (with this provision he has 
complied and the auit was instituted after 
the issuing of the necessary notice). It is 
clear that so long as the mortgagee was in 
~posséssion, he would be liable to account 
for such rents and profite as acorued from 
the property mortgaged and , would be bound 
to give credit for such rents and profits in 
the first instance, no doubt, to the interest 
payable under the mortgage and then sub- 
sequently towards'the principal. The morb- 
gage-deed itself makes nc reference to the 
lease’ and the rent was payable from the 
17th March 1913. This fast, Mr. Darga 
Das claims, is a strong indication of the 
separate nature of the two transactions ; 
whereas Mr. Tek Chand contends that it 


< proves that the transactions were one and 


the same. In my opinion Mr. Durga Das’s 
view is a correct one; and ali that was 
intended by the lease was that such moneys 
as were~payable thereunder as the produce 
of the mortgaged property were to be given 
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credit “for and credited to the interest due 
In these circumstances, 
I am of opinion that the decision of the 
lower Appellate Court is correct and , that 
the defendants-appellants are liable to evic- 
tion, 

It was next urged that the amount 
claimed as arrears’ of rent was incorrect, 
Assording to the only accounts of the mort- 
gageo with the mortgagors that are on the 
record,.there is a sum of Rs. 240 still due 
as interest by the mortgagors. The amount 
decreed, when recovered, would, in any oase, 
be sredited fo such sums as may be due 
under the mortgage; and I can see no 
reason for thinking that the plaintiff's claim 
Ys wrong. 

I accordingly dismiss this 
costs, 


appeal with 
The ad interim order staying execution 


“ passed by me on the 15th July 1918 is 


set aside. 
Appeal dismissed, 


“PUNJAB CHIEF COURT. ~ 
Srconn Civiu Arrgau No, 3047 or 1916. 
January 17, 1918. 

-Present:— Mr, Justice Chevis. z 
SHIB LAL—DEFENDANT—ÅPPELLANT 
versus 

SHAM DAS -—PGAINTIFP— RESPONDENT, 

Guardians and Wards Act (VIT of 1890), ss. 29, 80 
—Sale by guardian without per mission of Court, 
‘validity of ~Sale for benefit of minor —Suit to set aside 
sale, maintainability of. 

A natural guardian, who has also béo appointed 
guardian under the Guardians and Wards Act, 
cannot claim to be free from the limitations imposed 
by section 29 of the Act. 

Section 30 of the Gaardians'and Wards Act gives 
a minor the right to avoid a sale of his property 
made by his guardian without the sanction of the 
Court; so that even if the whole of the sale price was 
spent in benefiting the minor, he is still entitled to 
get back his, property. 

Second appeal from the decree of the 

“Additional District Judge; Amritsar at Gur- 
- daspur, dated the 26th July 1916. 

Bakhshi Tek Ohand and Mr. Mehr Chand, 
ik ie Appellant. 

Gokal ‘Chand Narang, for 
Bese 

JUDGMENT,—Thia 

Das to recover 


23. 


is a suit by Sham 


the Re-. 


possession of 6 kanals 4 
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marlas, which his mother sold during his 
minority to Shib Lal for Rs. 874-8-0. His 
mother was a certificated guardian under 
Act VIII of 1890. She sold without pre- 
vious permission of Court, as required by 
section 29 of the Act, and so under sec- 
tion -20 the sale is voidable at the instance 
of the minor. 

The lower Courts hold that plaintiff 
benefited to the extent of Rs. 524-8-0 and 
have given hima decree for possession on 
payment of that sum. 
~ Defendant appeals, Itis urged, on the 
strength. of Tejpal v. Ganga (1) that 
the natural guardian, even though she be 
also the sertificated guardian, is nob bound, 
by section 29 as she still has all the 
powers of a natural guardian. A later 
raling of the Allahabad Court, Ram Chandar v, 
Chheda Lal (2), seems to take a different view. 
Section 29 applies to every one except the 


Collector and a guardian appointed by 
Will or other instrument, andI cannot 
see that a natural guardian can, after 


having been appointed a guardian under 
the Act, claim to be free from the limitations 
imposed by section 29. 

As to ground 8 of this appeal it is 
pointed out that the minor, on soming of 
age, applied for his mother’s removal 
from guardianship and said he had fully 
-understood the asaounts. But one may 
understand accounts and asknowledge their 
arithmetical correctness without ratifying 
gales or other transactions to whioh the 
accounts relate. 

As to ground 3, the deed says the 
mother was to pay half expenses, The 
stamp on sale-deed cost only Rs. 9. Al- 
lowing another Rs. 9 for extra expenses, 
the mother would only have to pay Rs. 9 
which may have come out of her own 
pocket. 

As fo the argument that when the sale 
was ia the main at least for the minor’s 
Benefit, it should not be set aside, I remark 
that section 30 gives the minor the right to 
avoid the sale, so even if the whole of the 
sale price was spent in benefiting the minor 
‘still the minor is entitled to get baok his 
land. 

As to ground E7 no doubt Rs, 824-8-0 
went to reducing a mortgage-debt created 


(1) 25 A, 59; A. W. N. (1902) 192. - 
(2) A, W. N. (1905) 122; 2 A, L. J, 480, 
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by the minor’s. father and that debt 


carried interest, so the minor was relieved of” 
paying interest. On the other hand he 
lost possession of land worth Rs. 874-8 0. 
So I see no good osuse for holding that 
he should now be made to pay interest to the 
defendant. 
This appeal is dismissed with costs, 
Arpeal dismissed. 





PRIVY COUNCIL. 
Aepgal. FROM THE Mapras HIGH COURT. 
- May 2, 1918. _ 
Present: — Viscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and Mr. ; 
Ameer Ali. : 
Sri Rajah RAO VENKATA MAHIPATHI 
GANGADHARA RAMA RAO BAH 4. 
~ DUR— PLAINTIBE— APPELLANT 
versus 
Sri Rajah VENKATA KUMARA MAHI- 
PATHI SURYA RAO BAHABUR GARU, 
RAJAH. or PITTAPUR—Durenpant 


~—R&SPONDENT. 

Hindu Law—Mitakshara-~- Maintenance of junior 
members-—~ Basis of right-—Impartible zemindari, whether 
subject of co-parcenary—Custom—Maintenance out of 
émpartible zemindari. 

The right to maintenance of the junior members 
of ‘`a Mitakshara joint family, so far as founded 
on or inseparable from the right of co-parcenary, 
begins where co-parcenary begins and ceases where 
co-parcenary ceases. [p. 868, col. 1 ] 

Two other categories of persons have by special 
texts a right to maintenance under the Mitak- 
shara Law, viz, (1) Those who are debarred 
from inheriting by personal  disqualifications 
e.g., the idiot, the blind from birth, the insane, ete. (2) 

Certain near relatjons, viz , the widow, the parent and 
the infant child. But these categories are exhaustive. 
[p. 358, col. 1,] |, i 

In impartible properties there is no co-parcen- 
ary, hence in such properties no one can claim 
maintenance on the ground that but for the 
custom of impartibility he could sue for partition. 
Cp. 358, col, L.) 

Custom may and does affirm a right to main- 
tenance ont of animpartible Raj in certain mem. 
bers of the family. In the oase of’ sons this 
custom is so well recognised that proof of it in 
individual cases is unnecessary, But there is no 


"invariable or certain custom that any one below 


the first generation from the late Raja can claim 
maintenance as of right: any special custom to that 
effect must be pleaded and proved. [p. 858, col. 2.] 


OABRES, Ss [isis 
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The grandson of the late Rajah of Pittapur, an 
impartible Raj,-sued the deviseo of the Kaj for 
maintenance on the ground that by birth he had & 
right to maintenance out of the property constitut- 
ing the Raj, which right followed the property into 
the hands of a third party: 

Held, that there was no legal basis for any such 
claim, [p. 858, col. 2.] i i 

Appeal from a decree of the Madras High 
Court (Mr. Justice Sankaran Nair and Mr. 
Justice Oldfield), dated March 19, 1915, re- 
ported as 29 Ind. Cas. 356, reversing a decree, 
of the Subordinate Judge, Rajahmundry. 

FACTS of the case are sufficiently stated 
in their. Lordships’ judgment and in the 
judgment of the Madras High Court 
(Sankaran Nair and-Oldfield, JJ ,) reported as 
39 Madras 396; 29 Ind. Cas. 356. The plaixtiff’s 
suit was decreed by the Subordinate Jndge, 
but dismissed on appeal by the High Court. 
Plaintiff appealed to the Privy Council. 

Mr. Upjohn, J. O. (with him Mr. Dunne, K. 
0), for the Appellant, submitted that any 


— devise made by the holder ofan impartible Raj 


must be subject to the right of maintenance 
given by the Mitakehara to the junior mem- 
bers of the holder’sfamily. The present holder 
of the Pittapur Raj has taken by devise 
from the late holder: he oan only take subject 
to the obligation to maintain the members 
of the family. ` 

[Loro Dongpin.—Could he devise to a 
stranger? | < $ , 

Apparently he is not confined to the mem- 
bers of the family, but here it so happens that 
he has devised to the next person entitled 
to succeed, g 

An impartible estate is family property 
only in a limited sense, and the holder 
bas in general the, right of alienation: 
Sartaj Kuari v. Deoroj Kuare (1), but it ig 
not self-acquired property, and the junicr 
members of the holder’s family have a right 
to be maintained out of it. Such right-exists 
notwithstanding the power of alienation: the 
maintenance is a charge on the impartible 
estate: Mutiusawmy Jagavera Yettappa Naicker 
v, Vencataswara Yettaya(2), Rama Krishna Rao | 
v. Oourt of Warde [The -Pittapur case) (3); 


(1)15 I. A Stat pp. 64,65; 10 A. 272; 65 Sar. P, 
0. J. 139; 12 Ind. Jor. 213;6 Ind. Dec. (x. 8.) 182 


(P, ©.) - 

(2) 2 Ñ. 1. A. 203; 11 W. R. P. C. 6; 2 B. L. R. P, 
0, 15; 2 Sath. P. C.J, 176; 2 Sar, P, O. J, 395; 20 H, 
R. 317. 4 

(3) 2È A 88; 22 M. 383; 1 Bom. L. R. 277: 30. 

W. N. 415; 7 Sar. P.O. J. 481; 9M. D. J, Sup. 1:8 

Ind Dec. (N. s.) 276 (P. 0.). f 
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t. 
Mallikarjuna Prasada Nayadu v. Durga 
Prasada Nayadu (4), Raliyanna v. Rengappa 
he Udayarpalayan case) (5), Sivagnana 
Tevar v, Periasami (6), Doorga Persad Singh 
v. Doorga Konwari (7), Naragunty Dutch- 
meedavamah v, Vengama Naidoo (8), Baboo 
Beer Pertab “Sahee y. Maharajah Rajender 
Pertab Sahee (9). i 

In none of these decisions has it bsen 
doubted that maintenance is chargeable on 
an impartible estate. a 

‘The .next question is whether the right 
to maintenance can be defeated by the holder 
of the. impartible estate by alienation. "We 
submit not. The Transfer of Property Act, 
1882 (Act IV of 1882), section 39, assumes 
that the right to maintenance-is a real right: 
it lays down thatthe right may be enforced 
against a voluntary transferee or transferee 
with notice. The Hindu Wills Act, 1870 (Act 
XXI of 1870), sestion 3, provides thata Hindu 
testator cannot by his Will defeat the right 
to maintenance, 

To the same effect is the Probate and 
Administration Act, 1881 (Aot V of 1881), 
section 149 (e). ' 

Mr. Dunne followed: The High Court seems 
to have concluded that the right to mainten- 
ance is dependent on there being 6o- paraenary. 
That this is not so is apparent from the 
case of the widow. In Bombay it has eyen 

` been held that ifa co-parsener could sue 
for partition he could not sue for mainten- 
ance: Note to Himmatsing Recharsing v. 
Ganpatsing (19). 


Musam. 
mat Golab Koonwur v. Collector of Benares 
(11), cited in Mayne’s Hindu Law, para.458 

~ (8th Edition, page 634). 


. (4) 271. A. 15l at p. 157; 2 Bom.’ L. R. 945; 24M 
147;5 0. W. N. 74; 10 M. L. J. 2 Bar, ` A 
i Gor 4; i 294; 7 Sar. P.O. J. 
5) 32 T. A. 261; 2 C. L. J. 281; 10 GO. W. N. 95; 15 
M. L. J. 812:2 A L. T. 845; 7 Bom, L B. 907; 1M. 
L. T. 12; 28 M. 508; 8 Sar. P. O. J. R55:P 0.). 
l (6) 51. A. 6l.at p. 70; 1 M.312 20. L. R. 81; 3 Sar. 
: a 0, 6 795; 8 Suth. P.O. J. 508; 1 Ind Deo. (N. s.) 208 
(7) ŠL A. 149; 4 O, 190; 3 0.. R. 81:3 Suth. P. 
0. J. 540: 3 Sar. P. 0. J.- 827: 2 Ind. Jur. G50; 2 
Shome L. R, 21; 2. Ind. Deo. (N. s.) 121 (P.O). 
(8) 9 M. T. A. 66 at pp 85, 86;1 W.R P. 0.30; 1 
Suth. P. O. J. 460; | Sar. P, C. J. 828; 19 E R. 688; 
(9) 12 M. I A. 1;9 W. R. (P. C.) 15;2 Suth. P.O. 


- J. 114; 2 Sar. P. O. J. 348; 20 E. R. 241, 


(10) 32 B. H. CO. R. 94 at p. 96, 
(11) 4 M. I. A. 248; 7 W. R. (P. 0.) 47; i Sath. P. 
C, q. 186;'l Sar. P. O. J. 843; 18 Ha R. 693, ` 
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; J The right to maintenance | 
- continues even in case of forfeiture: 
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The right is attashed tothe property, and 
is not affected by the desision in Sartaj 
Kuari Deoraj Kuari (1). 

Tn the case of the widow, it has been 
beld that her right to maintenance, even 
when against her husband’s father it was 
only a moral right, became a legal right 
against his property in the hands of his 
son: Janki v. Nand Ram (12). 

Here the defendant is a gratuitous taker, and 
whether or not he is the Aurasa son, the 
last holder has given him the Zemindari 
on the footing of his being the Aurasa son: 
he is bonnd to maintain plaintiff out of 
the income of the Zemindari ao obtained. 

Mr. DeGrunther, K. O. (with him Mr, Ken- 
worthy Brown), for the Respondent.—There is 
no text of the Mitakshara which supports the 
present claim. Impartible property is not the 
property of the ‘joint familly to which tbe 
holder belongs: it is not the subject of so-, 
parcenary. The effest of property beibe 
partible is diseussed in Mayne’s Hindu Law, 
para. 275: the principal incidents are that— 

l. In co-parcenary property no member 
can alienate. 

2. The manager can alienate for necessity 
only. i 
™ 3. Every person who has acquired an 
interest by birth can claim partition. 4 

4, On the death of a-co-parcener his in- 
terest passes by survivorship and not by 
inheritance. 

5. Every member of the co-parcenary has 
a right to be maintained from it. 

The right to maintenance arises by reason 
of co-ownership. Mayne’s Hindu Law, para. 
450. The right of the widow to maintenance 
is provided for by spesial texts which do not 
apply to a male member. At paragraph 450 
Mayne refers to sundry special texts which 
give rights to maintenance to various 
persons. The case of Mutiusawmy Jagavera 
Yettapps Naicker vy. Vencataswara Yettaya 
(2) turned on one of these texts relating 
to the illegitimate son, whioh will be 
found in Stokes’ Hindu Law Books, page 
426 (Chapter I, XII-3). ‘ 

The son‘ has no right to be maintained «. 
from his father’s self-acquired property: 
Mayne’s Hindu Law, para. 454, 


(12) 11 A. 194; A. W. N. (1889) 30; 18 Ind. Jur. 
347; 6 Ind, Dep. (xN. s.) 552 (F. B.). : 


ri 


. 


- oustom : 


Singh De (14). 
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In the case of an impartible estate the 
son is entitled to maintenance as against 
his father by custom: this custom does 
not extend to grandsons, The cases 
relied on are cases of son against father 
or brother against brother, but there is 
no case extending the right to a grandson or 
nephew. 

The existence of such rights depends upon 
Ekradeshvar Singh v, Janeshwart 
Bahuasin (13). 

In the case of the Pashete Raji it was 
held that the right to maintenance only 
extended to the sons and daughters of 
the Raja: Nilmony Singh v. Hingoo Lall 


The cases prior to Sartaj 
Deoraj Kuari (1) all proceeded on the. 
basis that the impartible Raj was joint 
family property, and that, therefore, the 


Kuari v. 


wight to ‘maintenance attached to if as a 
‘matter of course: it is “how, however, clearly 


settled that in an impartible estate there 
ig no interest acquired by birth and no co- 
parcenary: Sartaj Kuari v. Deoraj Kuari (1), 
Sri Raja ~Rao Venkata Mahipat Rama 


Krishna Rao Bahadur v, The Court of Wards 


(3). 

There is no survivorship in impartible 
estate, for the reason that there’ is no right 
to claim partition: the woare correlative: 
Raja Ohelikant Venkayyamma Garu v. Raja 


_Chelikanz Venkataramanayyamma (15). 


Plaintiff here does not come asa rela- 
tive, but claims that he is entitled_to a 
„portion of the income because defendant 
is a gratnitous taker. Plaintiff had no 
claim against the devisor;’ much ‘lesa 
against defendant, Even his father was 
not a .co-parcener: he has not lost any 
right to partition, and is not entitled 
to any maintenance as a consequence 
of any-such loss, There is no authority in 
Hindu Law in support of his claim. 


(18) 25 Ind, Cas, 417;42 I. A. 275;18 C. W. N. 
1249; 27 M. L. J. 373; 16 M. L. T, 282; 1 L. W. 863; 
(1914) M. W. N, 807; 12 A. L. z 1217; 210. L. J. 9; 17 
Bom. L. R. 18; 42 C, 582 (P. C.). 

(14) 5 0.256 at p. 259; 2 Ind. Dec. (xN. s.) 773 

(16) 29 I. A. 156, at p. 164, 165; 25 M, 678; 70. wW. 
N. 1; 12 M. L, J, 299; 4Bom, L, R. 657; 8 Sar. P.O, d, 
286 (P.O). 
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Mr, Kenworthy Brown, followed : + 
no general custom in an impartible Raj 
that any below the first generation from 


the last Raja are entitled to maintenance: 


Nilmony Singh v. Hingoo Lall- Singh De 
(14). 


Mr. Upjohn, in reply.—Plaintiff’s right to 
maintenance accrued on his birth, The 


right to maintenance is irrespective 
of the right to partition. When the 
family property is impartible an adult 


son is entitled to maintenance, since that 
is the only mode in which he can obtain 
any benefit from the ancestral estate: 
Mayne’s Hindu Law, para. 454 (Sth Edition, 
page 626). 


“Son” and “issue” include three direct 
descents in the male line :, (idem ‘ para. 
108, page 133, and para. 540, page 754), so 
that what is said of the son extends to the 
grandson also. 


JUDGMENT. 


Lorp Dunerin,—The plaintiff is the son 
of an adopted son of the late Rajah of 
Pittapur, and hs sues the defendant, the 
present Rajah of Pittapur, for mainten- 
ance. At the time that the suit was 
raised the father of the -plaintif was 


‘alive, but pending the suit he died. The 


Raj of -Pittapur is an impartible Zemindari, 
and was devised by Will to the defendant, 
who was described in the Will as the 
Aurasa son of the late Rajah born of one 
of his wives, three years after the adop- 
tion of the plaintiff’s father. The.plaint-~ 
ifs father contested the right`of the 
defendant to the Raj, and alleged that he 
was not the . legitimate son of the 
late Rajah, In that suit ibe Subordinate 
Judge decided that the defendant was not 
legitimate and that the “Raj was” inalien- 
able. The jadgment was reversed and 
the case decided in favour of thé defend- 
ant by the Court of Appeal’ and -by this 
Board, who, without deciding ` as to the 
legitimacy of the defendant, Held that in 
accordance with what had been laid down 
by this Board in the case of Sartaj Kuari 
v. Deoraj. Kuari (1), the Zemindari of 
Pittapur being impartible, there was no 
right in the plaintiff to quarrél with 
the alienation mands by the Will of the late 
Rajah. 


There is“ 


~ 


“into, the ‘hands 


' a Hi 
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The defendant in the present oase resists 
the claim on the ground that no legal 
basis for the claim is alleged. The plaint- 
iff did ‘not attempt to prove that there 
was any custom affecting this particular 
Zamindari which enjoined the making of 
grants of maintenance to any persons, nor did 
he` put his case on any slaim resting of 
relationship, a relationship which, following 
his father’s allegation, he did not allow 
existed, bnt he rested his case on what 
he alleged was tha ‘general law, tiz., 
that by birth he had a right to main- 
tenance out òf the property constituting 
the Raj, .which right followed the property 
of a third party. The 
learned Judge of the Subordinate Court 
gave judgment in favour of the plaintiff 
for -maintenance and arrears. This judg- 
ment was reversed by the Oonrt of-Appeal, 
who dismissed the case. The ground on 
which tha Jearned Subordinate Judge pro- 
ceeded was shortly this: He considered 
that the Zamindari was joint family pro- 
perty, only with the peculiar quality that 
it was impartible. Being joint family 
property, the right which accrues to every 
junior member (ànd a grandson is such a’ 
junior member) in the case of the ordinary 
joint family ‘under the Mitakshara_ Law 
exists also. in this case. The learned 
Judges of the Court of Appeal held that 
after the decisions in Sartaj Kuari v. Deoraj_ 
‘Kuari (1) and Rama Krishna Rao v. Court of 
Wards (3), it was impossible to base the plaint- 
ifs right to maintenance on any right of oo- 
parcenary accruing by birth, and that the case 
as put was based on no other ground. - 

It is beyond doubt that the decisions 
in the Madras Courts prior to the case 
of- Sartaj Kuari - v. Deoraj 
embodied the theory that there was joint 
property in an impartible Zomindari which 
only fell short of co-parcetiary ‘because, 
by custom, partition was inadmissible. -lt 
is needless to cite or examine the author- 
ities, as their Lordships do riot apprehend 
that ‘there is any doubt as to this state- 
ment being correct. It will be sufficient 
to quote a fragment. of-the desision of the 
‘Court of Appeal in that case itself :— 

- “it must be conceded that the somplete 
rights of ordinary co-parcenaryship in the 
other members of the family to the extent 


_of joint enjoyment and the capacity te 


— 
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demand partition are merged in—or perabps, 
to use a more aorrest term, subordinated 
to—the title of the individual member to 
thé inenmbency of the estate, but the 
contingency of survivorship remains along 
with thé right to maintenance in a suffi- 
ciently substantial form to preserve for 
them a kind of dormant co-ownership.” 
But the decision of the Board which 
binds their Loriships made that view no 
longer tenable. It settled that in an 
impartible Zamindari -there is no co-parce- 
nary, and consequently no person existed 


“who as co parsener could object to alien- 


ation of the whole subject by the de fasto and 
de jure holder. That.judgment was followed 
and applied to this very Raj in the Pittapur 
ease [Rama Krishna Rao v. Court of Wards 
(3). The import of these decisions was, in 
their Lordships’ view, correctly stated by Sir 
Lawrence Jenkins in the case of Bachoo v. 
Mankorebat (16): —'‘‘It has now been definitely 
decided that in impartible properties there 
is no eo-parcanary.” 

Ib was admitted on both sides of the 
Bar that in an ordinary joint family 
ruled by the Mitakshara Law the junior 
members, down to three generations from 
the head of the family, have a co- 
pireenary interest ageruing by birth in 
the ancestral property; that this oo-parcenary . 
interest carries with it the incohate right to 
raise an action of partition, and that until 
partition is de facto accomplished these same 
persons have a right to maintenance. It 
seems clear that this rightis an inherent 
quality of the right of co-pargenary—that 
is, of common property. The individual 
enjoyment of the common property being 
ousted by the management of the head of 
the family, they have a right, till they 
exercise their right to- divide, to ba main- 
tained out of the property which is dome” 
mon tə them, who are esoluled “from the 
management, and to the head of the family 
who is invested with the management, As 
it is expressed by the late Mr. Mayne in 


‘his. work: — “Those who would be entitled 


to shara in the bulk of the property are 
entitled to have all their necessary expenses 
paid out of its income.” It follows that 


| 


(16) 29 B. 51 at p. 58; 6 Bom. L. R, 26 
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the right to maintenance, so far as founded 
ou or inseparable from the right of oo- 
parcenary, begins where co-parcenary begins 
and ceases where co-parcenary ceases. 
There are, however, certain persons who, 
as is explained by express texts of the 
Mitakshara, while not entitled to succeed 
as 


tenance. There is the gategory of persons 


who by reason of personal disqualification _ 


‘are not allowed to inherit, Such are 

the l'idiot, the blind from birth, the 
madman, etc. Such persons are debarred 
from tbe rights of co-parcenary, but are 
given maintenance in lieu. That this is 
owing not to a denial of their birth status, 
-bué to a personal disqualification preventing 
“ enjoyment, is clear by the fact that the 
children of sach persons, being within the 
‘allowed: degrees and not themselves 
atigmatised with the. personal defect, get 
by their birth the full status of co-par- 
conary. ; ` 

There must also be added another class, 
equally the subject of special texts. Tho 
right of this class to maintenance lies in 
personal relationship, but is limited to the. 
widow, the parent, and the infant child, 
It does not include’ the grandson. It is 
obyions that so far as certain individuals 
are concerned this category overlaps the 
first. But it isan obligation which is 
independent of the fact of there being 
ancestral or joint family .property. It is 
an obligation attaching to the individual. 
These sategories exkaust the classes of 
persons who have such ‘a right to main- 
tanance under the Mitakshara Law. 

Their Lordships will now- revert to the 
position of an impartible Zoemindari as it 
has beén fixed by the decisions ‘before re- 
ferred to, An impartible Zemindari is the 
creature of custom, and it is of its essence 
that no co-parcenary exists, This being so, the 
basis of the claim is gone, inasmuch as it is 
founded on the consideration that the plaintiff 
is a person who, if the Zemindari were 
not impartible, would be ‘entitled as of 
right to maintenance. There is no claim 
based on personal relationship. 

This proposition, it must bè noted, does 
not negative the doctrine that there are 
members of the family entitled to main- 
tenance in the case of an impartible Zomin- 

. dari. Just as the impartibility, is the 


s 
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co-owners, are given rights of main- 


‘fio 


creature of custom, so custom may and 
does affirm a right to maintenance in certain 
members of the family, No attempt has. 
been, as already stated, made by the 
plaintiff to prove any special custom” in 
this Zomindari. That by itself in the case 
of some claims would not be fatal. When 
a custom or usage, whether in regard to 
a tenure or a contrast or a family right, 
is repeatedly brought to the notice of the 
Courfs of a country, the «Courts may hold 
that custom or usage to be introduced into 
the law without the necessity of proofin 
each individual case. It bessmes in the 
end truly a matter of process and pleading, 
Analogy may be found in instances in the 
law mershant oF in oertain coustums 
copyhold tenure. In the matter in hand 
their Lordships do not donbt that the 
right of sons to maintenance in an impartible 
Zemindari has been so often recognised that 
it would not be necessary to prove the 
custom in each case. It is this which 
will explain the reference to rights of main- 


tenante in cases decided subsequent to the ` 


decision in the case óf Sartaj Kuari v, 
Deoraj Kuari (1), For example, in the case 
of Mallikarjuna Prasada Nayadu v, Durga 
Prasada Nayadu (4) the judgment says:— 


“As to the Zemindari estate, the Board 
held that it was impartible, and the con- 
sequence is .that the plaintifs as the 
younger brothers of the Zemindar retain 
such right and interest in respect of main- 
tenance as belong to the junior members of. 
a Raj, or other impartible estate descendible 
to a single heir.” 

But their Lordships may agree here 
with what was said by the Court in the’ 
case of Nilmony Singh v, Hingoo Lall Singh 
De (14):— 


“We can find no invariable. or certain 
custom thatany below the first generation 
from the last Raja can claim maintenance 
as of right,” 

Apart from custom, what is left? The 
matter is tersely put by Sankaran Nair, J., 
in the Court of Appeal: - o 

“Toe plaintiff does not advance any 
claim based on relationship. He refuses 
to admit any relationship... As there was 
no mae of interest the property is 
not bardened with his claim in the hand 
of a donee,” 


7 


in 
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Their Lordships will humbly advise 
His Majesty to dismiss the appeal with costs. 
re een Appeal dismissed, 
Solicitor for the Appellant: Mr. John 
Josselyn. 
Solicitor for the Respondent : Mr. Douglas 
Grant, \ 





PUNJAB CHIEF COURT. 
-Seconp Crvin Aprean No. 396 or 1917. 
February 4, 1918. - 
Present — Mr. Justice Scott-Smith. 
LEHNA SINGH—PLAINTIFE—ÅPPELLANT 


versus P s 
BHAGAT SINGH—Derenpant 
— RESPONDENT. : 


Limitation Act (IX of 1908), Sch. I, Art. 10— 
Punjab Pre-emption Act (I of 1913), 3. 30, applicability 
of-Sale including specific plots and share in shamilat 
~—-Lamitation, 

Section 30 of the Punjab Pre-emption Act only 
comes into operation in cases not provided for by ‘ 
Article 10 of Schedule I of the Limitation Act. 


A suit for pre-emption in respect of property 
consisting of certain specific plots of land together 
with a share in the village shamilat is governed by 
Article 10 of Schedule I of the Limitation Act, inas- 
much as the share in the shamilat does not admit of 
physical possession. ; 


Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 27th 
November 1916. 

Mr, Lal Chand, for the Appellant. 

Tbe Hon’ble Bakhshi Sohan Lal, for the 
Respondent. ~~ 

JUDGMENT.—This is a second appeal 
from the order of the District Judge of 
Gurdaspur, dismissing the plaintiff’s suit for 
pre-emption on the ground that it is 
barred—by limitation under section 30 of 
the Punjab Pre-emption Act. It appears 
to me that the plaintiff’s suit has been 
rightly dismissed, though’ section 36 of 
the Pre-mption Act is not applicable. In 
my opinion, Article 10 of the’ First” 
Scheditwe of the Limitation Act ‘applies 
and the plaintiff’s suit, 
brought within one year from. the date of 
the registration of .the deed of sale, 
is barred by time. The property sold 
was certain specific plots of land together 
~ with a share in the village shamelat, 


4 
ri 


- missed with costs. 
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The specific plots sold no doubt admitted of 
physical possession but the share in the 
shamilat did not. In Maluk Singh v. 
Muhammad (1) it was held, following 
the previous decisions of this Court, that 
where the sale in question included a 
share in the skamilat, even though the 
greater part of the.property sold consisted 
of a separate holding, the whole subjecte 
matter of the sale was not capable of 
physical possession within the meaning of 
Act XV, Second Schedule of the Limita- 
tion Act, Article 19, and the period of 
limitation in. such a case is one year 
from the date of registration of the deed — 
of -sale. Counsel urges that no doubt 
that was the law at that time,- but that 
under ` the Punjab Pre-emption Act of 
1913 the present. suit is governed by 
section 380. Section 30, however, only 
comes into operation in cases. not pro- 
vided for by Article 10 of the First 
Schedule of the Indian Limitation Ast. 
Article 10 lays down that where the 
subject of the sale does not admit of 
physical possession, the limitation for a 
suit is one year from the date of the 
registration of the deed of sale. When 
any part of the property sold does nof 
admit of physical possesion, then it is 
clear that the subject-matter of the sale 
as a whole does not admit of physical 
possession and Article 10 clearly applies 
in accordance with the ruling above quoted. 
The appeal, therefore, fails and is dis- 


Appeal dismissed. 
(1) 65 P. R. 1889. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPALLATE Decrees Nos. 1654 
AND 2180 To 2196 or 1916. 
June 20, 1918. 
Present :—Mr. Justice Teunon and 
ae Mr, Justice Richardson, 
ABHOY SANKAR MOZUMDAR AND 
OTHERS——P LAIN TIFFS — APPELLANTS 
VETEUS ‘ 
RAJANI MANDAL AND OTHERS— 


Derenpants— RESPONDENTS. 
Bengal. Tenancy Act (VIII B.C, of 1885), s, 50—Lande 


N 
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lord and tenant—Presumption of fixity of rent—Instru- 
ment stating rent to be variable, whether rebuts presump- 
tion——Purchaser of non-transferable holding, recagnised, 
rights of —Sub- division or amalgamation of raiyati 
holding—“Hajat”, meaning of. 3 
Although the purchaser of a non- transf erable 
occupancy holding cannot claim recognition by the 
landlord as a matter of right, yet when he. obtains 
‘recognition from the landlord’ wher by payment 
or otherwise, then in the absence of special circum. 
stances he is admitted into the original tenancy with 
all its incidents and becomes the successor-in-interest 
of his vendor, [p. 360, col. 2.] 
“Hajat” is a well-kuown expréssion for a stun 


which. though, described as rent but never having | 


~ been part of the rent, is held in terror em over ‘the 
raiyat and is recorded as hold in suspeńse for the 
time being. [p, 861, col. 1.] 
-Por Richardson, J —The language of clause (1) of 
” section 60 of the Bengal Tenancy Act is elliptical 
and the words which must be supplied after “have 
held at a rentor rate of rent” are “a tenure or holding 
or land constituting a tpnure or holding.” [p. 362, 
col. LJ J 
Both the principal rule enactod in clause (1) and 
the subsidiary, but in. practice extremely important, 
presumption created by clause (2) of section 50 of 
the Bengal Tenancy Act assume the continuity 
and identity of the tenure or holding throughout the 
whole period from the Permanent Settlement on- 
wards, They are applicable to land which at the 
time when thequestion arises may form part only of 
the raiyat’s holding. Thus they apply to the several 
parcels of Jand of which the holding ` of a raiyat 
consists when the question arises, Part of the 
holding may be inherited land. Part’ may have 
been acquired by purchase from another raiyat, 
In either case the raiyat may tack on his own 
occupation of the landat an unvaried rent to the 
occupation aban unvaried rent of his predecessor- 
in-interest, who as regards lands acquired by 
purchase from another raiyat will include .his 
vendor and his vendor’s predecessors. [p. 862, col. 2.] 
Section 50 is not affected by the variability of 
the rent at the inception of atenancy. If the. 
rent of a tenancy created prior to the Permanent 


~ Settlement, under an agreement which provided that 


the rent should be variable, has not in fact been 
“changed from the time of the Permanent Settle; 

“ment”, then it “shall not be liable to be increased”, 
If an instrument is executed forty or fifty years 
later, the mere fact that the rent is expressed to 
be variable will by itself make no difference, as 
the provision for variability of rent-may be merely 
a repetition of one of the origical incidents of the 
hojding. The true question in such cases would be 
whether the instrument created anew tenancy or 

_ whether it was merely confirmatory of a pre-existing 
interest or tenancy. [p. 364, col. 1] 


Appeals against the decrees of the: Special 
Judge, Faridpore, dated the 14th cf April 
1916, affirming those of the Assistant Settle- 
ae Officer, Rajbari, dated the 28th of April 
1915. 


_ Babus Sarat Ohandra Roy Choudhury, Priya 
Sankar Mojumdar, Baranashibast Mukerjee 


.— 


- INDIAN CASES, 


N di BA 


[1918 


kd 


and Phenindra Lal Moitra, 
lants. -' 

Babus Narendra’ Kumar Bose and Biraj 
Mohan Mozumdar, for the Respondents. 

JUDGMENT. 7 

Tronon, J.—These 18 appeals arise . 
ont of as many proceedings taken on the 
application of the landlord for the settle- 

ent of fair rents, in other words, for the 
enhancement of rent, under section 105 of 
the Bengal Tenancy Act. Under section 
105-A the tenants contended that they held 
at fixed rents, In 16 cases the tenants 
succeeded in both Courts below, and in two 
they succeeded in the 2nd Court. Hence 
these 18 appeals by the landlord. 

In all the cases it has been established 
that the tenants and their predecessors have 
held at arent which has not been changed 
during the 20 years immediately preceding 
suit and they are, therefore, prima facie | 
entitled to the benefit of, the prdésumption 
arising under section 50, sub-section (2) of 
the Bengal Tenancy Act. 

“In all the oases but one (Appeal No. 
2181) Kabuliyats were -executed, by the 
tenants in the years 1295, 1296, 1297, or 
1299. In eleven cases (Appeals. Nos. 2180, 
2184.88, 2190-92, 2194, 2196), these Kabu- 
liyats show that the holdings as now con- 
stituted were formed by the amalgamation 
of. inherited holdings with holdings other. 
wise acquired. The holdings are none 
transferable. 

The contentions of the landlords- Asati 
before us then are, firstly, that in the-eleven 
cases ‘just referred. to the’ presumption is 
rebutted inasmuch as the acquisition, ofa 
non-transferable holding represents the 
creation of a new tenancy, and, secondly, 
that in these eleven cases and in six others 
(that is, in all except Appeal No, 2181) the 
presumption is rebutted by the further terms 
of the Kabuliyat. 

I am- unable to accede to either of these 
contentions. No doubt the purchaser of a 

“non-transferable holding cannot claim re- 
cognition by the landlord as a matter of 
right, but if he obtains recognition from 
the landlord, whether by payment or other» 
wise, then in the absence of special circum- 
stances, which do not here appear, he is 
admitted into the original tenancy with all 
its incidents and becomes the successor-in: 
interest of his vendor, 


for the Appel- 
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_ Even if the opposite view were to be taken, 

still under section 50 (3) the presumption 
would not be rebutted as regards the pora 
tion or. portions of the amalgamated hold- 
ing represénting .the inherited holding. 
This point not having been taken in the 
Courts below the facts have not been in- 
vestigated. 

The 2nd contention | is based on two por. 
tions of the Kabuliyats, one (the Kabu- 
liyat in 1654) has béen translated and we 
have been asked to’ take this as „typical 
ofall. The Kabùliyat. begins thus: “Kismat 
nij Pushamlar. madhya nowajt 1 Khada, 11 
Pakhis, 22 Kanis jamir kat kami beshi sutre 
- hajat asall bade Rs. 11-8:17 gondar jamar... Je 
ekkhani jote mahasoy diger jamidari sherestat 
lejha jaisa, < 

Of this passage we have had placed be- 
fore' us translations made or examined by 
- four different translators. One vérsion runs: 
“Within Kismat Nij Pushamla there is record - 
‘edin your Zemindari Sherista’ a jote of 1 

Ehada, 11 Pakhis, 22 Kanis, bearing an 
annual rent of Rs. 11-8-17 exclusive of all 
contingencies owing to variations,” . 

The second runs thus: “In Kismat Nij 
Pushamla there`is a jote of 1 Khada, 11 
Pakhis, 22 Kanis of land bearing a variable 
rent of Rs, 11-8-17 exolusive of the amount 
payment whereof is kept in auspense by 
way of relief.” 

Neither- of these translations oan, in my 
opinion, be accepted as correct. “Hajat? is 
a well-known expression for a sum which 
never having been part of the rent is 
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held zz terrorem over the Raiyat and recorded - 


as held in suspense for the time\being’. 

The difficulty experienced by, the trans- 
lators is caused by the words -kami beshi 
suére”, but these words in reality gouvey 
nothing more than the expression “less or 
more”, and whether reatl with the figure 
of area or with the figure of rent contain 
no admission that the rent has ever varied 
or is liable to variation. $ 

The later portion of the Kabuliyat on 
which reliance is placed is as follows:— 

“Hereafter when you will cause the lands 
of my said jote (or jotes) to be measured, 
I,remaining present at all times with the 
measurement Amin, shall without conceal- 


- 


ment have all the lands in my possession - 


measured; Furthermore, on tha occasion 
of such measurement, on taking into coue 
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sideration the quantity and quality of the 
land of the said ote, the nature and 
prise of the crop and other loaal conditions; 
whatever rent you will (may) assess in a 
just and proper manner, I, bringing into 
force (abiding by) all the terms of this 


-Kabuliyat, will pay the rent so assessed with- 


out demur (exouse).” 

The learned Subordinate Judge was in 
doubt whether the clause above translated 
referred merely to excess lands, if any, or 
to all the lands comprised within the hoid- 
ing, but though the language is somewhat 
obscure and was possibly not intended to 
be plain to the Raiyat, the clause is, I 
think, fo be read as providing not merely 
for additional rent on excess land but 
also for enhancement of rent, roughly on 
the” grounds set out in section 80, of the 
Act. 

But no variation has ever in fact taken 
place. The Raiyats have held at a rent 
which has not varied for the 20 years im- 
mediately preceding suit. They are, there- 
fore, entitled to the presumption that they 
have héld at the same rent from the time 
of the Permanent Settlement. The agree- 
ments, whether intended or not intended 
to have effect at some uncertain date after 
the years 1295 to 1299, certainly do not 
show that the holdings were created at 
sometime later than the Permanent Settle. 
ment or that between the time of the- 
Permanent Settlement „and the years 1295, 
1296, 1297 or 1299 (as “the case may be) the 
rent had been changed or had varied. 

At the hearing on this point, we have 
been referred’ by the appellant to the case of 
Upendra-Nath Ghose v. Dwarkanath Biswas (1) 
and by the respondent to the case of Bisseswar 
Ray Chowdhry v. Rajendra Kumar Singha (2). 
The first mentioned case appears‘to support 
the contention of the appellant and the 
second to support the view I take, but the 
reports do ‘not seb ont the terms of the 
Kabuliyat there under consideration and 
neither case, therefore, can be regarded as an 
authority on the question before us, In 
the first mentioned case, moreover, the 
learned Judges appear to have found the 
creation of a new tenancy on admissions as 
to the state of things prior to the exe. 
cution of the Kabnliyat there in question, 

~ (1) 44 Ind. Cas. 593; 22 0. W. N. 322, 

(2) 25 Ind, Cay, 228; 18 O, W. N, 949, 

N 
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In the Kabnliyat before us I find neither 
of these things. 


= 


On behalf of the appellants it has also | 


bsen faintly suggested that the Subordinata 
Judge should have held_that the tenants were 
in possession of excess lands, It is sufficient 
to say that I- agree with the’ Subordinate 
Judge’s decision on this point, 

In Appeal No. 2181, it has also been 
faintly suggested that the Subordinate’ Judge 
has come to his ‘finding as regards the rent 
for the 20 years preceding suit on in- 
sufficient materials. He has proceeded on 
receipts or dakhilas from the years 1297 to 
1308 on the oral evidence of the tenant, and 
on the non-production of the landlord’s 
papers. In so doing he has fallen into no 
error of Jaw. [In this, case there is no 
Kabuliyat and, therefore, nothing on which 
the appellant aan rely as rebutting the 
presumption arising under sestion 50 of the 


Act. : \ 
For these reasons I should dismiss all thece 
appeals. 7 


In 16 of these appeals respondents have 
not appeared. ‘These appeals will be dis- 
- missed without costs. In the remaining 
two the respondents have appeared and 
these: appeals will be dismissed with 
_ costs. $ 


ŘiıogarD3oN, J.—The language of clause 
(L) of section 50 is elliptical. “When a 
tenure-holder or Raiyat and his predecessor- 
in-interest have held at a rent or rate of 
rent, eto.” To complete the sense some- 


thing must be understood after the word. 


“held.” If we insert merely the-word “land”, 
`~ then the rule laid down might apply to 
land which only forms part of a tenure 
or holding when the question ' arises. ` It 
is true that in clause (3) which relates 
back to clause (l), the expression used ia 
‘land held by a Raiyat’, but the exception 
at. the end of clause { ) which speaks of 
“the tenure or holding” militates against 
such a construction of that and it would 
«seem that the words which must be sup- 
plied: are ‘a tenure or holding’ or ‘land. 
constituting a tenure or holding.’ This is 
also consistent with the words ‘alteration’ 
in the .exception. Alteration implies com- 
parison. The area of the tenure or hold- 


ing, .when the question arises, must under ' 


this slause, be compared with the area of 


d 
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“so far as it relates 
- Reiyat shall 


f1918 


=“ 


the tenure or holding at the time of the 
Permanent Settlement. A Bm ts 

The werd ‘held’ is similarly > used in 
clause (2) and grammar requires that the 
same words should be supplied after it as in 
clause (1). 

In this- view both the principal rule en- 
acted in clause (1) and the subsidiary, but 
in practice extremely important, presumption 
created by clause (2) assume the continuity ` 
and' identity of the tenure or holding through- 
out the whole period from the Perma- 
nent Settlement onwards. The result so 
arrived at is, I think, in accord with re- 
ported cases decided onder the Bengal 
Tenancy Act. $ 

The question of wontinuity may gome- 
times give rise to difficulty. In the case 
of Ryoti holdings, clauses (1) and (2) must 
be read subject to clause (3), wkich lays 
down that “the operation of this section, 

to land held by a 
not be affected ‘by the faot 
of the land having been separated from 
other land which formed with it a single 
holding, er amalgamated with other land 
into one holding.” In this clause “land” 
held by a Raiyat” obviously refers to land 
which either constituted’ or formed part of 
the original holding and the word “affested” 
means adversely affected, adversely, that is, 
to the Raiyat. The result seems ~to be 
that the main rule and the presumption 
are made applicable to land which at the’ 
time, when the question ~arises, may form 
part only of the Raiyat’s holding. The 
Raiyat must, of course, showin the first 
instance that he has held the land at the 
game rent at least for the twenty years be- 
fore suit. z y 

The rule and the presumption may thus 
be applicable tò the several parcels of 
land of which the holding consists when 
the question arises. Part of the holding 
may be inherited land. Part may have 
been acquired by purchase from another 
Raiyat. In either case the Raiyat may. 
task on his own occupation of the land ab 
an unvaried rent to the occupation at an 
unvaried rent of bis predecessors-in-interest, 
who, as regards land acquired by purchase 
from another Raiyat will include his vendor 
and his vendor’s predecessors. K 7 

In the present case we are dealing with 
Raiyati boldings. The holdings, it may be 


‘by the plain language of 


7 
Li 
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taken, are of composite character, con- 
sisting partly of land belonging to the 
Raiyat's .original inherited holdings, and’ 
partly, it may be, of land acquired hy pur- 
chase or exchange. The first contention 
-of the appellant landlords is that the Court 
below’ was wrong in applying the presump- 
tion created by clause (2) of section 50 
to holdings of this character or at any rate 
to the whole of the lands comprised in 


them, The point turns on clause (3) of . 


the section and I agree with my léarned 
brother that on the materials before us the 
contention must be rejected. - 

The second point presents more difficulty 
and it may ,be put in this way. If the 
tenant proves that he has held at the same 
rent or rate of rent from the time of the 


..Permanent Settlement or for the twenty years 


Before suit, is it a snfficient answer on the 
part of the landlord to say that while the 
rent las not in fact been changed, the tenant 
has held under an agreement, express- or 
implied, according to Which the rent would 
be a variable rent? If we are to be guided 
clause (1) of 
section 50, the mere fact that variability of 
rent is one of the original incidents of the 
tenancy affords the landlord no protection. 
When an~ostupancy Raiyat pays his rent 


‘In money, the rènt is, generally speaking, 


subject to enhancement within the limits 
prescribed by the Act. That is to say, 
variability of rent is, generally speaking, 
an original incident of the hdlding. If it 
be sufficient for, the landlord to ‘advert to 
that fact, then section 50 would be of little 
avail to occupancy Raiyats. The section, 


. however, does not provide a method of 


proving that the rent was originally fixed 
in perpetuity. It’ lays down that if the 
rent has not been changed for a certain 
time, it shall not be anbjest to enhance- 
ment. 


Tiris appears to have been the view taken 
in Bisseswar Ray Ohowdhry v. Rajendra 
Kumar Singha-(2). That case was referred to 
and distinguished in Upendra Nath Ghose v. 
Gopi Dharan Saha (3), There, however, the 
question related Yo a tenure and the ground of 
the decision seems to have been that theagree- 
ment bg which four tenures were amalga- 
mated into one at a variable rent created 


" (8) 44 Ind, Cas, 695; 22 0, W. N. 821, 


` 
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a new tenancy. If the agreement created 
a new tenancy as from its date, it would 
not signify whether the rent was or wag not 
subsequently varied so as to exceed the total 
of the rent previously payable for the four 
tenures. The case of Upendra Nath Ghose y 
Dwarkanath Biswas (1) decided by the same 
learned Judges while it also related to. a 
tenure is not so easy to distinguish, There 
a tenure appears to have been held for 
about 32 years at an unvaried rent but 
the landlord produced a Kabuliyat of the 
year 1840, by which the tenure-holder's 
predecescor-in-interest had expressly agreed 
to pay enhanced rent acsording to the 
Pergana rate.” It does not appear that 
the rent had ever in fact been enhanced 
The learned Judges say: “The Kabuliyat 


` may be considered either as a new contract 


under which the tenants agreed to pay 
enhanced rent or as a contract containing 
recitals of the incidents of the tenancy 
which was in existence from before, In 
either view of the matter it shows that 
the rent was enhanceable.” Ft cannot be 
denied that if these observations were in- 
tended as an expression of general opinion 
on the construction and effect of seation 
50 they would apply as well to a Raiyati 
holding as to a tenure, But the learned 
Judges did not refer to the language of 
section 50 or to Bisseswar’s case (2) 
Moreover, the terms of the Kabuliyat aro 
not stated and if the Kabuliyat oreated a 
new tenancy, there “was an end of the 
matter. 

In the: present case the transactions by 


which the landlord agreed to receive a lump 


sum as rent for all the lands o i 

in eash holding were, no doubt, jp 
panied by the execution of Kabnliyats im- 
porting that, the rent so fixed was variable 
But the Jump sum was in each case merly 
the total of the rents previously payable 
for the ‘separate parcels of land then 
amalgamated. Regard being had to clanse 
(3), the mera amalgamation of the land, as 
we have already decided, would not have 


affested the operation of section 50 in 
favour of the Raiyat. Does the inolusion 


in the Kabuliyats of the conditi i 
to variability of rent make by pee ated 
difference? Does it entitle the landlord 
to say offhand that here are new tenancies 
dating from the-amalgamation ? 
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In my opinion, when the questions I 
haye put are fairly fased, they must be 
answered in the negative. Section 50 is 
not affected by the variability, of the rent- 
at the inception of a ‘tenansy. Assume 
the creation of the tenancy prior to the 
Permanent Settlement under an agreement, 
which, whether in writing or not, must be 
understood to have provided that the rent 
should be variable. Nevertheless, under 


' clause (1) of section 50 if the rent has- 


not in fast been “changed from the time 
of the Permanent Settlement,” then it “ghall 
not be liable to be increased.” If an in- 
strument is subsequently exeonted forty or 
fifty years later, the mere fact that the 
rent is expressed to be variable will by 
itself make no difference. The provision 
for variability of rent’ may be merely a 
repetition of one of the original incidents 
of the holding, - an incident which does 
not exclude the operation of section 40. 
The true question in such cases would 
seen’ to be whether the instrument on. 
which the landlord relies is merely con- 
firmatory of the pre-existing interest or 
tenancy or whether it creates a new ten- 
ancy, and in the case of Raiyati holdings 
this question must be considered with refer- 
ence to the provision contained in clause 
3). F 
; > these appeals; I agree with my learned 
brother that the landlord has not” suc- 
ceeded in rebutting the presumption created 
by clause (2) by showing the contrary within 
the meaning of that clause. 

I agree, therefore, that the appeals should 
be dismissed. 


- 


Appeals dismissed. 
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PUNJAB CHIEF COURT. 

Sgconp Civiu ArreaL No. 525 or 1914. 

February 9, 1918. 
Present :—Mr. Justice Shah Din and 
Mr. Justice Wilberforce. 

NATHA SINGH—Puanrirr — APPELLANT — 
‘ versus 

CHUNI LAL AND OTHERS —Derenpsnts 


— RESPONDENTS. 4 
Civil Procedure Code (Act V of 1909), O. IL, r: 2— 


Mortgage —Suit for interest-—Subsequent suil for princi- l 


° 
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pal, maintainability of —Construction of document,” 
Whero under a mortgage-deed both principal 
, and interest become due, the mortgagee must sne 
for both together, otherwise he is debarred under 
Order IF, rule 2, of the Civil Procedure Code, from 
claiming in a subsequent suit what was not claimed 
in the prior suit. [p. 365, col. 1.] 

In a mortgage-deed executed by the defendant 
in favour of the plaintiff in 1909, interest was fixed 
nominally at Rs. 6 per mensem and a reference 
was made to an agreement between the parties to 
draw up o deed of lease of the mortgaged property. 
The lease was drawn up qn the same day and pro- 
vided that the mortgagor should’ pay rent at Rs. 6 
per mensem, Plaintiff sued for the rent due to 
him in 1911 and obtained a decree, Subsequently 
he brought a suit for the recovery of the principal 
and interest due after 1911: T 
- Held, that the mortgage and lease constituted 
one transaction and that the subsequent suit was 
barred by Order JI, rale 2 of the Civil Procedure 
Codg, [p. 865, col. 1.] `, | 

Second appeal from the decree of the 
Divisional Judge, Amritsar Division, dated 
the 2nd February 1914, E 

Dr. G. 0. Narang, for the Appellant.. 

Mr, Govind Das, for the Respondents, | 

JUDGMENT,.—Plaintiff obtained a mort- 
gage on two housesin July 1909 for Rs, 1,000. 
Interest was fixed nominally at Rs. 6 per 
mensem and in the mortgage-deed a re- 
ference was made to an agreement between 
the parties to draw up a deed of lease 

of the mortgaged houses., This lease 
was drawn up on the same day and pro- 
vided that the mortgagor should pay rent 
at Rs.. 6. The deed also provided that 


- the mortgaged property must be redeemed 


within one year. Plaintiff sued for the 
rent due to him in 1911 in the Small 
Cause Court, .Amritsar, and obtained a 
- decree. At this time the principal mort- 
gage debt had also become due. He now 
sues for the recovery of the principal and 
interest due since 1911. His oase was 
decreed by the Subordinate Judge, but 
the Divisional Jadge has held that it is 
barred by Order II, rale 2, Civil Pro- 
cedure Code, under the anthority of 
Ganga Ram v. Abdul Rahman (1). 

Counsel for the appellant argues’ before 
us that the deed of lease constituted an 
entirely separate transaction from the mort- 
gage-dged, and he has referred to _ Pindi 
Das v. Lal Ohand (2) in support of his 
argument, In that case, however, we 

(1) 28 P. R. 1907; 93 P. L. B. 1908, 


{2) 36 Ind. Cas. 209; 102 P, L. R. 1916; 177 P.W, 
R.1918. 
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notice that the lease was executed some 
| weeks after the mortgage and that in the 
deed itself there was -no agreement that 
the property should be leased. In the 
present case the lease and the mortgages 
deed were executed on one and tle same 
day and the mortgage-deed itself pro- 
evided for the execution of a deed of 
lease. In our opinion the lease was grant- 
ed simply to provide a- mode for realizing 
interest payable on the mortgage amount, 
and we must hold that the parties stood 
în ‘the relation of the mortgagee and 
mortgagor, and that as this relation is 
not altered by reason-of the execution of 
the lease it cannot- be in any way con- 
sidered that there were divisible transas- 
tions, Similar cases have been disoussed 
in Baghelin v. Mathura Prasud (3), Altaf Ali 
Khanv. Lulta Prasad (4) and Madhwa Sidhanta 
Onahini Nidhi v, Venkataramanjulu Naidu (5) 
In none of these casee, however, was there such 
strong intrinsic evidence that two nominally 
distincé agreements formed one covenant, 
In both the Allahabad cases the deed of 
` lease- was drawn up subsequently to the 
_deed of mortgage. We consider, therefore, 
“that the learned Divisional Judge was 
amply justified in considering that there 
was only one covenant between the parties. 
In. these circumstances Ganga Ram v: 
Abdul Rehman (1) is a clear authority 
that when under a mortgage-deed both 
principal and interest have become due, 
tbe mortgagee must sue for both together 
and that otherwise he -is debarred under 
Order II, rule 2, Civil Procedure Code, 
from claiming in the subsequent suit what 
was not claimed in the prior suit. z 
We, therefore, agree with the decision of 
the lower Courtand dismiss the appeal with 
‘sosts, 
Apreal dismissed. 


va 


(5) 4 A. 480; A, W. N. (1882) 71; 2 Ind. Deo. (N. s.) 


992,. - 

(4) 19 A. 406; A, W. N, (1597) 128; 9 find, Deo, 
(x. s.) 820. 

(5) 26 M, 662, ae 
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CALCUTTA HIGH COURT, 
ÅPPEALS FROM APPELLATE Decrees Nos. 1544, 
2084, 2085, 2086, 2087 anp 2088 
or 1916, 

, July 1, 1918, 
Present :—Mr. Justice Walmsley and Mr, 
Justice Panton, 
FELU SARKAR AND OTAERS— 
DEFENDANTS—ÅPPELLANTS 
versus 
Rant HEMANTA KUMARI DEBYA 
— PLAINTIFP — RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens, doctrine of, applicability of—-Landlord and 
tenant—Lease by ijaradar, after expiry’ of ijara and 
during pendency of ejectment suit, validity of. 

W., who wasthe owner ofa 12-annas share and 
an ijaradar of the remaining ‘four-annas share of 
certain lands, made a settlement of the lands on 
the expiry of the ijara, while a suit by the proprie- 
tors for his ejectment from the four-annas share 
covered by the ijara was pending: 

Heid, that the ratyats with whom JV. had settled 
the lands were liable to be ejected from the four. 
annas share covered by the ijara by the proprietors 
thereof, as WW. did not act in good faith in making the 
settlement. [p. 367, col, 1.] 


Appeals against the decrees of the 
Additional Subordinate Judge, Rajshahye, 
dated the 30th of March 1916, reversing 
those of the Munsif, Boalia, dated the 
22nd of March 1915, 


FACTS will appear from the judgment. 

Mr. U. N. Sen Gupta (with him Babus Biray 
Mohan Majumdar and Probodh Kumar Das), 
for the Appellants.—The defendants 
obtained settlement from Messrs. Watson 
and Co. in 13805, while they were in 
possession under the zjara lease, therefore, 
the settlement is valid. The defendants 
have acquired a right of occupancy, and, 
therefore, the plaintiff has no right to 
eject the defendants. Referred to Bénad 
Lal Pakrashi v. Kalu Pramanik (1). 


‘If the defendants are not tenants, they 
are trespassers. from 1305. In order to 
eject the defendants, the plaintiff must 
show that he was in possesion within 12 
years before suit. The suit was brought 
16 years after the defendants obtained 
sattlement and entered into possession, 


[Babus Bepin Behari Ghese.-—Thére is 
nothing in the written statement. ] 


_ 


L (1) 20 ©, 708; 10 Ind, Deo, (N. s) 477 (P, BJ). 


— 


` of fast. 


. settlement was made by 


4 N to 
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, The tenants were not made parties to 
the suit of 1902, though the. tenants 
were in actual physical possession, there- 
fore, the present suit is barred by Order 
If, rule 2 of the Vivil Procedure Code. 

The lower Appellate Court is wrong 
in assuming that the lands are nij jote 
lands, though there is nothing in the 
plaint and no evidence was adduced on 
that -point. : 

The defendants took settlement from a 
eo-proprietor in 1305 and paid rent, therefore, 
they have acquired a right of occupancy. 
Referred to Mookta Keshee Dossee v. Koylash 
Ohunder Mitter (2). 

Babu Bepin Behari Ghose, II (with him 
Babu Debendra Nath Bagchi), for the Respond- 
ent.—The appeals are concladed by findings 
The plaintiff obtained a decree for 
khas possession against the pro forma 
defendants who are alleged to have made 
settlement of the entire interest with the 
present appellants. The question is, when 
did they obtain this settlement. ; 

We say that the tenanis obtained the 
settlement during the pendency of the suit. 
In the written statement, defendants no- 
where. state that settlement was made by 
«pro forma defendants during the continuance 
of the ijara. Binad Lal Pakrashi’s case 
(1) does notapply here. Referred to Madan 


- Mohan Singh, v. Raj Kishori Kumari (3). 


The doctrine in Binad Lal Pakrashi’s 
case (1), cannot override the doctrine of 
lag pendens. 

Juatest case in which Binad Lal Pokrashi’s 
case (1) is referred is Krishna Nath v. 
Muhammad Watfiz (4). 

The case reported as Binad Lal Pakrashe 
v, Kolu Framanik (1) is not applicable 
here, as the absence of godd faith has 
been found on both sides. The question 
of khamar land would arise if the case .of 
Binud Lal Pakrashi v. Kalu‘ Pramanik (1) 
were applicable. Assuming it is khamar, the 
tenants cannot acquire 
of ocenpancy or’. non-occupancy, as 
one co-sharer. 
Referred to Radha Prashad Wasit v. Esuf (5). 

Mr. U.N. Sen Gupta, in reply. — When a 


co-proprietor settles land with a terant 
(2) 7 W. R. 493 at p. 496. , ' 
(3) 17 Ind. Cas. l; 17 0. L. J. 8F4. 
(4) 31 Ind. Cas. 789; 21 ©. W. N. 93; 23 C. L. J. 


563. 
(5) 7 C, 414; 9 O, L, R, 76; 3 Ind, Deg. y. s.) 816, 
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the other oo-proprietors are not bound to 
recognise him but if he remains on the 
land for 12 years, the other so-propriators 
cannot eject him upon the principle of 
the decision in Binad Lal Pakrashi v. Kalu 
Pramanik (1), 

JUDGMENT.—These ipida are Heaters 
red by the principal defendants, 
tenants. -The plaintiff brougbt the suit 
from which they arise to recover khas 
possession of her share, approximately 


four annas, in certain land, by ejecting the. 


prinvipal defendants, and she made the 
Midnapore Zemindary Company, owners of 
the remaining interest, pro forma defendants. 
Her case was that shé granted an ijara 
of her share to Messrs. Watson 
predecessors of the Midnapore Zəmindáry 
Company, and that at the expiry of the 
tiara she brought a suit against them in 
1908, and obtained a decree, and that the 
tenant: defendants obtained settlement of 
the lands during the pendency of that 
suit. The suits were dismissed by the 
first Court, but they were decreed on 
appeal. 7 

The defence was -that the defendants 
obtained settlement from Messrs. Watson 
& Co. in 1805 while the latter were in 
possession under their zjaru lease. 

The contentions pressed by the appellants- 
defendants are based mainly on the 
assertion that they obtained settlement in 


1305, and I think it will be convenient: 


to state ’ them before turning to the’ find- 
ings recorded by the learned Subordinate 
Judge. ‘ 

They are-as follows :— 

(1) The settlements were taken Fror 
Messrs, Watson & Oo. who were owners 


to the extent of about 12 annas and zjara- 


dars of the balance, and, therefore, it 
cannot be said that the defendants came 


upon the land other .than in good 
faith. L 
(2) Even if it bs ‘held that the zjara 


lease came fo an end before 1305, the 
suits are barred by limitation. 

(3) If Messrs, Watson & Oo. 
#jaradars in 13805, they were at any rate 
proprietors to the extent of about 12 
annas; the defendants obtained settlement 
from them and after being in possession 
for twelve years, they acquired : rights 
of oegapancy which cannot be assailed, < 


Li 


s x 


the ° 


were not 
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(4) The tenants ‘were not made parties 
to the suit of 1908, although the plaint- 
iff coold not get thas possession without 
obtaining a decree against them. and, thera- 
fore, the present suit is barred by Order 
TI, rule /. i a 
_ (5) As to the finding that the lands are 
proprietor’s nij tote, this claim was not 
made in the plaint, it was not advanced 
in the first Court, and no evidence was 
adduced in regard to it. 

The propositions embodied in the first 
four arguments are elementary, and it is 
sonseded on ‘the one hand that if the 
defendanta obtained .settlement in .1305, 
the arguments are unanswerable, and on 
the other that they hava no foundation 
if the defendants did not obtain settlement 
until several years later. 

The learned Subordinate “Judge begins 
hia judgment by an unfortunate mis. 
statement: he says that the jara expired 
before 1305, whereas it is admitted that 
there is no evidence to shaw when it 
expired. The mi-take, however, does. not 
vitiate his judgment, he goes on to record 
clear findings which are not affected by 
his belief that the dara had undoubtedly 
‘come to an end before 1305. He points 
out that there are no kabuliyais in respect 
of the settlements said to have.been made 
in 1805 and 1310: that the kabuliyats of 
1317 were executed while the title . suit 
” was pending: and that the explanation 
offered for the absence of Dakhilas during 
the period 1305 to 1310 is not satisfactory; 
he then holds that the settlements cannot 
be placed earlier than 1317. and: points 
out that at least some of tke defendants 
koew of the litigation that was is progress, 
and that ab any rate the pro forma defend- 
ants who granted settlement cannot have 
been acting bona fide. 

These findings of fact dispose of four 
of the arguments advanced by the 
appellants, and it is- unnecessary to say. 
anything about the question whether the 
land is the proprietor’s nij jote or not. 

The appeals are dismissed with costs. 


Appeals dismissed. 
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PUNJAB CHIEF COURT. 
First COiviu Arrear No. 1613 or 1916. 

. , February 19, 1918. : 
Present: —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 

GHULAM DASTGIR—Derenpantr— 
APPELLANT 
veraus 
TEJA SINGH—Puarntive — 
RANDHIR SINGH—Derenpaxrt— 

. RESPONDENTS, 

Benami transaction— Purchase made by father in 
name of son-—Presumption—Burden of proof—Estoppel 
—Purchaser from ostensible owner, position of —Notice 
of title of true owner, effect of. 

Where a purchase of realestate is made by a 
father in the name of his son, the presumption is in 
favour of its being a benami purchase and the burden 
of proof lies on the party in whose name the estate is 
purchased to prove that he is solely entitled to the 
legal and beneficial interest in such purchased estate. 
[p. 389% col. 1.) 

The mere fact that a man has built a house and 
put his son’s name ona tablet in it does not si ify 
that the house belongs to the son. [p. 369, col, ha 

Where a vendee from an ostensible owner is aware 
that he is purchasing a doubtful title and also 
receives direct notice of the true owner's claim before 
registration of the deed the true owner is not estopped 
from setting up his title as against the purchaser, 
[p. 871, col. 1.] í 

gt 

First appeal from the decree of the 
Senior Subordinate Judge, Lahore, dated the 
22nd May 1916. 

The Hon’ble Mr. Fazl i- Hussain 
Appellant. 

The Hon'ble Mr. Muhammad Shafi 
and Mr. Hari Ohand, for the Respondents, 

JUDGMENT.—On the 9th of Marah 
1914, Randhir singh, defendant No. 2, 
sold a heuse situate in Gawal Mandi, 
Labore, to Ghulam Dastgir, defendant 
No. 1. Plaintiff Sardar Teja Singh, who 
is the father of Randhir Singh, brought 
the suit out of which the present appeal 
arises for a declaration to the effect that 
the house in question was his sole pro- 
perty and that the defendants had no 
title thereto. The site upon which the 
house is built was purchased from one 
Kanhaya Lal in the name of Randhir 
Singh by a sale deed, dated 29th of Juhe 
1908, but plaintiff contends that the deed 
was executed benami in his son’s name, 
he himself being the real purchaser. He 
also contends. that the .house was built 
with funds supplied by him and that it 
was not built for his son, The verdee, 
cn the other hand, contends that the 


, for the 
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plaintiff bought the site and built the 
house on it as a gift to Randhir Singh 
and that the latter made a valid sale to 
him. On the pleadings of the parties 
nine issues were framed, which will bə 
found in the judgment at page 282 of 
the paper book. ‘The lower Court has 
discussed all these issues, but it is not 
necessary for us to refer to all of them. 
It will bê sufficient to note that the Court 
found that the plaintiff was in possession 
of the house at the time of the institution 
of the suit, that the site was purchased 
by the plaintiff and the honse was built 
by him, and that the name of defendant 
No. 2 was entered benamiin the sale-deed 
of 1908; that the plaintiff never made a 
gift_of the site and the house to his son 
and that he is not estopped from alleging 
that the sale was benamz. It forthe? held 
that defendant is not entitled to any 
equitable relief in consideration of the sum 
paid by him to Randhir Singh. On these 
findings plaintiff’s | suit was decreed, and 
Ghulam Dastgir has appealed to this 
Court, i , | 

The first point taken up by Mr, Fazl-i- 
Hussain, Advocate, on bebalf of _the 
appellant, was that the plaintiff had given 
no satisfactory explanation as to why he 
had got Randhir Singh’s name entered 
in the sale-deed of 1908, if he did not 
intend him to be the owner of the pro- 
perty sold thereby. It is true that plaint- 
iff has not satisfactorily explained this, 
At the time of the sale in 1908 he was 


an Inspector of Police serving in the Froza-. 


pore District, and the reason which he 
gives for not getting hisowm name entered 
in the sale-deed is that he was absent 
in another district and could not conveniently 
appear at the, time of registration and, 
‘therefore, sent Randhir Singh to appear 
instead of him, This is nót very satisfac- 
tory, because at the time of registra- 
tion there is no nesessity for the vendee 
to be present before the ). 
It is further pointed out that in the 
notice which plaintiff had inserted in the 
Paisa Akhbar on the 13th of Maroh 1914 
(see page 23 of the paper book) he stated 
that the deed was registered in his son’s 
name through a mistake or owing to some 
other reason. In other words, -he did 
not then give the reason which he now 
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assigns. At the time of registration 
Janmeja Singh, the brother of: the. plaint- 
iff, appeared as guardian of Randhir 
Singh, who was a minor, and Counsel for 
the appellant has commented on the fact 
that Janmeja Singh has not been examined 
as a witness in order to ascertain what 
was the real reason why Randhir Singh’s 
name was entered in the deed. For 
plaintiff it is explained that -he is not on 
good terms with his brotber and this is 
borne out by the evidence of Khalifa 
Hakumat Rai, see page 274, line 18, of 
the paper-book. In our opinion this 
question as to why plaintiff got Randhir 
Singh’s name entered in the deed instead 
of his ‘own is not of very much import- 
ance. It ‘is a practice in this sountry 
for a man buying . property to get the 
name of his wife or of his son entered in 
the deed instead of his own. Plaintiff 
may have had no particular reason for 
getting his son’s name entered, or he may 
have had various reasons ‘which he did 
not wish to state in Court. On the 
other hand, it is urged on behalf of the. 
respondents that the defendant-appellant 
has not explained why Sardar Teja Singh 
should have treated his son Randhir 
Singh in ‘such a very liberal fashion, 
He has got four other sons, and to none 
of them has he made a gift of this sort. 
The only explanation’ suggested is that 
Randhir Singh has got a defect in one 
of his legs or is clubfooted, and that on 
this account Teja Singh wished to provide 
for him. We do not, however, think that 
this was any sufficient reason for such a 
provision being made for him, Randhir 
Singh has appeared before us and told 
us that he is at present employed as a 
clerk in the- Municipal Office on a salary 
of Rs. 22 a month. It is, therefore, clear 
that he has been educated and is fit to 
earn his own living, and we do not 
consider that the fact that plaintiff has not _ 
given a very satisfactory 6Xplanation as 
to why he-caused Randhir Singh’s name 
to bes entered in the deed of sale of the 
siteis very material to show-that the plaintiff 
intended the property purchased to belong to 
his son. x 

Another part of defendant-appellant’s 
case was that there was a stone tablet let 
into the house, .on which was engraved 
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. ‘the. name $f Randhir Singh, the conten- 


tion being” that. this shows that the 
house’ belonged to him. The evidence on 
this point has been discussed in detail by 
the lower Court, It did not .consider it 


- to be_very strong, some of the witnesses—for 


~ 


instance Dr. Amir Shah (D. W. No. 18)— 
appear to be men of position and respect- 
ability and we hardly think thare are 
sufficient reasons for rejecting their evi- 
dence. At the same time, Dr. Amir Shah 
has stated that he himself has built a 
house which bears a tablet with his son’s 
name upon it, but that the house belongs 
to himself and not to his son, This 
shows that the mere fact that a man has 
built a house and put his son’s name on 
a tablet in if does not signify that the 
kouse? belongs to the son. Our sonslusion 
then is that there may have been a tablet 
bearing Randhir Singh’s name in the 
house in dispute, but even if there was it 
would not necessarily show that the house 
was his property. - ; 

Now we have it clearly shown that the 
site was bought with the plaintiff’s money 
and that the house thereon was constructed 
out of funds supplied by him. Moreover, 
all the correspondence relating to the house 
with the Lahore Municipal Committee was 
conducted by or on bahalf of the plaintiff 
himself. Mr. Shafi on behalf of the rə- 
spondents argues that these facts having 
been proved there is no presumption that 
the site and house belonged to Randhir 
Singh. He referred inter alia to the following 
authorities:—-Gopeekrist Gosain v. Gunga- 
persaud Gosain (1), wherein it was held by 
the Privy Council that where a purchase 
of real estate is made by a Hindu in the 


nama of one of his sons, the presump- 
tion of the Hinda Law is in favour of 
its baing a banamt purchase and the 


burden of proof lies on the party in whose 
name if was purchased to prove that 
he was solely entitled to the legal and 
beneficial interest in such purchased estate. 

Moulvie Sayyud Uzhur Ali v. Musammat 
Bebze Ultaf? Fatima MB), in which the 
Privy Coungil held that the prinsiple with 
respect to benamz purchases between Hindus 


(1) 6 M.I. A. 53; 4 W. R.P. C, 46; 1 Sar. P, 0. J. 
493; 2 Suth. P. C. J. 13; 19 E. R. 20, 
. (2) 13 M. I. A, 282; 13 W, R, P. O. 
P, 0, 1,2 Sar, P. O, J, 522; 20 H, R. 538, 


24 


1; 2 B, LR 


“- BO 


INDIAN OASES, 


= 
r ~ 


369 


a 


laid down in Gopeekrist Gosain v. Guaga- 


perstud Goszin (1) is equally applicable to = 
between Muhammad- = 


similar transactions 
ans. 

In Moulvie Sayyud Uzhur Ali y. Musanmat 
Bebee Ultaf Fatima (2) it was held that 
the real criterion in such a oase as the 
present is to consider from what source 
the purchase money comes; that the pre- 
sumption is that a purchases made with 
the money of A, in the name of B, is for 
tke benefit of A; and it cannot bə pre- 
sumed from the purchase by the father, 
whether a Muhammadan or Hindu, in the 
name of his son that there was an advance- 
ment in favour of that son, 

Counsel not only. relies strongly upon 
the above rulings, but also upon the fol- 
lowing facts, which according to him son- 
glusivaly prove that the plaintiff is the owner 
of the property in dispute: ~ 

(1) Plaintiff supplied the purchase money 
of the site. 

(2) He is in possession of the title-deed 
and has produced it. 


(8) He is in possession of the pro- 
perty. 

(4) He erested the building at his own 
expense. 


(5) He has received rent from the Polisa 
authorities for part of the building rented to 
Khan Bahadur Safaid Ullah Khan, [nspestor 
of Police. 

The reseipts for rent have been signed 
either by or on behalf of Sardar Teja 
Singh. There is some oral evidence that 
plaintiff stated to certain persons that he 
hal given the house to Randhir Singh, but 
in our opinion this oral evidence is not of* 
much value and certainly does not outweigh 
all the other evidence which goes to show 
that plaintiff is himself the owner of the 
property. Bsyond the fast that the desd 
of. sale of the site is in the name of Ran- 
dhir Singh, there is very little evidence to 
show that he is really the owner. No 
doubt, he sometimes realised rent sf the 
house but his father, the plaintiff, may 
very easily have allowed him to do this 
either as his agent or that he might ba able 
to maintain himself. 

The next point urged by Mr. Fazli. 
Hassain on behalf of the appellant was 
that even if plaintiff was the owner of the 
housa, ha had allowed it to bə sonsidered 
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that Randhir Singh was the owner and he 


~ was, therefore, now estopped from denying 


. the fact. He referred to Mahomed Mozuffer 
Hossein v, Kishori Mohun Roy (3), where the 
following passage taken from a former judg- 
ment of the Privy Counsil oscurs: — É 

Itis a principle of natural equity, which 
‘must be universally applicable, that where 
one man allows another to hold himself 
ont as the owner of an estate, and a third 
person purchases it for value from the 
apparent owner in the belief that he is 
the real owner, the man who so allows the 
other to hold himself out shall not be 
permitted to recover upon his seoret title, 
unless he can overthrow that of the pur- 
chaser by showing either that he had direct 
notise, or something which amounts to son- 
strustive notise, of the real title, or that 
there existed circumstances which ought to 


>- hava put him upon an enquiry that, if pro- 


et -` secuted, 


would have led to a discovery 
. of it”, ; $ 
` Mr. Shafi on behalf of the respondents 
also relies upon the concluding portion of 
this passage, for he urges that Ghulam 
Dastgir had notice of plaintiff’s title, or, at 
all events, that circumstances existed whioh 
ought to have put him upon an enquiry 
that, if prosecuted, would have led toa 


#4: É : f 
i% ndiscovery of it, In this connection he has 
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= referred to the agreement dated 4th of 
March 1914 entered into between Randhir 
Singh and Ghulam Dastgir, which is mark- 
ed as Exhibit D-10 and printed at page 
217 of the papér-book. This was an agree- 
ment for sale entered intoa few days be- 
fore Randhir Singh sold the house in dispute 
“to defendant appellant. It shows that the 
‘purchaser was to retain Rs. 6,000 ont of the 
purchase money, in case anybody set up a 
dispute ‘in regard to the house, the said 
sum to be paid after the settlement of 
such diepute, and after the deduction of any 
debt which might be proved to be a charge 
on the house sold. Counsel also refers to 
a corresponding clause in the  sale-deed 
itself, which will be found at the top of 
page 219 of the paper-book, which is as 
follows :— 
“If anybody sets up any dispute with 
regard to ownership of the house and the 


(8) 220. 909 at p. 919; 22 I. A. 120; 5M. L. J. 101; 
6 Sar. P, O. J, 583; 11 Ind. Deo. (x. s.) 602 (P, CO), 
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site sold, I, the vendor, shall be responsible ~ 


and answerable to defend that dispute”. A 


He draws ‘special attention to the fact 


ye 
Kd i 


that the house and the site were separate- > - 


ly mentioned. He also refers to the letter 
(Exhibit D-4) dated 15th February 1914 
(page 211 of the paper book) written by 
Randhir Singh to Ghulam Dastgir. The 
portion to which he draws_ attention is as 
follows : — 

“As regards the conversation regarding 
sale of the house which took place between 
you and me through Sheikh Hussain 
Bakhsh, from whom I came to know that 


you want to enquire about my age and 
the original owner of the house, I can 
assure you that I am 22 years old and 


that the house is my property, I purchased 
the site of that house, filed a plan thereof, 
and got it constructed,” 

Counsel urges strongly that these doeu- 


ments show that Ghulam Dastgir knew 
that he was purchasing a doubtful title 
and anticipated some dispute. Also that 


be was not sure whether Randhir Singh 
was of full age and competent to son- 
trast. It is urged that he should have 
made some enquiries from the vendor's 
father Sardar Teja Singh. We are inclined 
to agree with Counsel that the above fasts 


-show that Ghulam Dastgir was not quite 


certain of Randhir Singh’s title and of 
his competency to make a valid contract, 
and we think defendant certainly should 
have made further enquiries and specially 
should have enquired from Sardar Teja 
Singh who could have given him all in- 
formation on the point. In addition to the 
above Counsel refers to the petition which 
Sardar Teja Singh presented to the Sub- 
Registrar, Lahore, on the lith of Decem- 
ber 1913, which is marked as Mxhibit P-15 
and is printed at page 16 of the paper- 
book. In this Sardar Teja Singh states :— 

“I, being a Government employee, pur- 
chased a plot of laud i the name of 
my son, Randhir Singh, I have constructed 
a building thereon by spending a great 
deal of money. Now my son, Randhir, 
has fallen under the elutches of certain 
Sahukars of Lahore, whose profession is 
{o secure deeds for considerable amounts 
on payment of only small sums. He 
intends to sell or mortgage the koth¢ at 
the instance of Sahbukars, brokers and 
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‘immoral persons, but he has no power 


to mortgage or sell it. I want that he 
should not be able to take such astion 
without my knowledge I, therefore, pray 
that at’ the time of presentation of any 
deed executed by Randhir Singh, my son, 


in respect of the said kothd intimation in 


` this respect may be given to me.” 


Acting upon this petition the Sub. 
Registrar Lala Amar Nath warned the 
defendants at the time when they present- 
ed the deed for registration (see his evidence 
in this respect printed at page 248 of the 
paper-book). This gentleman’s evidensa 
has not been questioned by Counsel for 
the appellant, and we see absolutely no 
reason for not acsepting it. It shows that 
Ghulam Dastgir had direct notice of Teja 
Singh’s claim to tbe house which he, there- 
for, purchased with his eyes open. Under 
the circumstances, we consider that plaint- 
if is not estopped.from denying Randhir 
Singh's title to the house and that no 
equities arise in favour of Ghulam Dastgir. 
Mr. Fazl-i-Hussain says that his client has 
paid large sums of money to Randhir 
Singh out of the purchase money, 
namely, i 

Rs. 2,000 earnest money ; 

Rs. 1,000 before the Snub-Registrar on 
the 19th of March 1914; 

Rs. 1,900 in cash paid on the lst of April 
1914 ; 

Rs, 5,137 paid to Ramun Shah, a creditor 
of Randhir Singh, on the lst May 1914; 

Rs. 100 paid to the vendor on the lith 
May 1914; and 

Rs. 1,762 paid to him on the 17th of 
June 1914, 

Now the summons in the present case was 
served upon Ghulam Dastgir on the 29th 
April 1914 and we think it extremely 
improbable that he was so imprudent as 
to pay nearly Rs, 7,000 thereafter either 
to the vendor or to the vendor’s creditor. 
If, however, be did so, he did it with his 
eyes open and in full knowlege of the 
yendor’s defective title, and he is not 
entitled to compensation from Sardar Teja 
Singh, the real owner of the property. 

We, therefore, hold that the plaintiff's 
claim has been rightly decreed by the 
lower Court and we dismiss the appeal 
with costs. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 299 op 
1917. 
June 24, 1918, 
Present — Mr, Justice Walmsley and 
Mr, Justice Panton. 

Raja SASI SEK HARESWAR ROY 
BAHADUR—Puarntivs—A peg iant 
versus 
HAJIRANNESSA BIBI anorotaers 
— DerenDants—ResPonvants, 

Accounts, suit for—Death of agent—Legal represen- 
tatives of agent, liability of-—Procedure. 

The death of an agent during the pendency of a 
suit against him for accounts does not exonerate his 
legal representatives from all liability to the princi- 
pal. After the death of the agent the proper pro- 
cedure in the suit would be that the statement of 
claim putin by the plaintiff should be investigated, 
preferably by a Commissioner in the presence of 
the representatives of the deceased agent. The 
onus would be on the plaintiff to prove each item 
in the sum which he claims, 7.¢., to prove that each 
item was actually realised by the agent and further 
that it was not'paid to his credit. The represen- 
tatives of the deceased agent would be at liberty to 
adduce sach evidence as they please to show either 
that the money was not realised by tho agent or 
that after realisation it was paid to the plaintiff, 
The amount actually due being thus ascertained, the 
Court would passa decree against the assets of the 
deceased agent in the hands of the representatives. 
[p. 878, col. 1.] 

Kumeda Charan Bala v. Asutosh Chattopadhya, 16 
Ind. Oas. 742; 170. W. N.5; 16 0. L, J. 282, not 
followed. 

Appeal against the decree of the District 
Judge, Rajshahi, dated the 7th November 
1916, affirming that of the Subordinate 
Judge of that District, dated the 26th 
January 1916. 

FACTS appear from the judgment. 

Babu Gunada Charan Sen, for the Appellant. 
—The learned Judge in the lower Appellate 
Court made a distinstion between guardian 
and agent. As a matter of fact this suit 
cannot be governed by the case reported 
as Kumeda Charan Bala v. Asutosh Ohatto- 
padhya (L), for that was a suit against the 
legal representatives of the agent but was 


instituted against the agent himself. This 
ease is governed by Maharaj Bahadur 
Singh v. Basanta Kumar Roy (2). This is 


a suit brought against the agent for ascounts 
and, therefore, after his death his legal 
reprasentatives are liable to the extent of 


(1) 16 Ind. Cas. 742; 17 O. W. N. 8; 160, L. J. 282, 
(2) 18 Ind. Cas. 876; 17 O. W. N, 695, 
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the assets which have come into their 
hands from the agent. I must have my 
remedy in some way. If the defendant 
Baharulla acted as my agent, if he realised 
rents from my tenants and did not pay me 
anything if he. did leaving some properties 
why shonld not my dues be paid ont of that 
estate? 

The case of Maharaj Bahadur, Singh v. 
Basanta Kumar Roy (2) clearly supports 
my position and the case of Kumeda Charan 
Bala v, Asutosh Chattopadhya (1) does not 
go against me, as there the suit was brought 
against the legal representatives. 

Mr. Wahed Hossein, for’ the Respond- 
ents.—Thə question is whether the suit was 
framed rightly. So far as the oase of 
Maharaj Bahadur Singh v. Basanta Kumar 
Roy (2) is concerned, that case is no autho- 
rity for the proposition that such a suit 
may be maintained against the legal re- 
presentatives of the deceased defendant, for 
that case was brought against the minors 
under certain sections of the Guardians and 
Wards Act. Hence the case reported as 
Kumeda Charan Bala v. Asutosh Chattopadhya 
(1) is the first case to be applied. 

Moreover, here minors are involved as 
the representatives of Baharnlla, and they 
do not know the terms of contrast be- 
tween their father Baharulla and the 
plaintiff and the proper person who could 
accounts was Babarulla. If the 
case of Kumeda Charan Bela v. Asutosh 
Uhattopadkya (1) is an authority in this 
case, then this suit should be withdrawn. 
So far as minors are concerned, there is 


another case, Manmothonath Bose Mullick 
v. Basanto Kumar Bose Mullick (3). 
JUDGMENT. 


WaALMSLEY, J.—This appeal is preferred 
by the plaintiff. The case has had a long 
history. The deceased defendant Baharulla 
executed a Kabuliyat in favour of the 
plaintiff, by which he undertook to pay to 
the plaintiff a sum of Rs. 1,375 per annum 
and in return to collect the rents of a 
Mahal belonging to the plaintiff. He failed 
te carry out the conditions of the Kabuliyat 
and the plaintiff instituted this suit in 
April 1908 as a rent suit. Baharulla filed 
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a written statement in wbich he objected 
that the sum to be paid by him could not 
be treated as rent, and a few months later 
the plaintiff amended his plaint and oon- 
verted the suit to a suit for money instead 
of a suit for rent. The amendment was 
allowed. The first Court then decreed the 
suit in respeot of the claim for damages 
for non-delivery of papers but dismissed 
it so far as the claim for money due 
under the Kabuliyat was concerned, as not 
being maintainable in the form in which it 
was brought, The learned District Judge 
on appeal upheld that decision. Then the 
case was brought to this Court and ib was 
ordered by this Court that the suit 
should be traated as a suit for account 
and it was remitted to the firat Court. 

Before the case could be taken up by 
the learned Subordinate Judge Baharulla 
died. The plaintiff then brought his re- 
presentatives on the record in his place. 
They objected that the suit could not be 
maintained as against them and both the 
lower Courts have upheld that sontention. 
The learned District Judge purports to base 
his views upon the case of Kumeda Oharan 
Bala y. Asutosh Ohattopadhya (1). 

It has been urged before us on behalf 
of the plaintiff-appellant that, inspite of the 
death of the agent, he is at liberty to 
continue the suit against the representa- 
tives and that if the representatives can- 
not be asked to explain the papers kept by 
the deceased agent, ab any rate, he, the 
plaintiff, is entitled to have his statement 
of claim against them investigated. It 
appears to me rather an extraordinary con- 
tention made on behalf of the defendants 
that the death of Baharulla should at once 
exonerate them from all further liability 
to the plaintiff, If the agent collected 

money belonging to the plaintiff which he 
ought to have made over to the plaintiff 
and failed to do so and died while such 
money was still due to the plaintiff, it is 
hard, to believe that the agent’s represent- 
atives are free from all liabilily, and the 
case of Kumeda Okaran Bala v, Asutosh 
Chattopadhya (1), to which I have just 
referred, appears to me to bea an authority 
for taking this view. In fast, the present 
case, is a stronger one, because the suit 
was brought and the order of this Court 
in appeal wás made against the agent him- 
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self, whereas the case to which I hava re- 
ferred was brought after the agent’s death 
against the representatives. 

It appears to me that the proper order 
ta pass in this case now is that the case 
should go back to the first Court and that 
the statement of claim which the plaintiff 
put in after the death of Baharulla should 
be investigated, preferably by a Commis- 
sioner, in the presence of the represent- 
atives of ‘the deceased agent. The onus 
will be on the plaintiff to prove each item 
in the sum which he olaims, that is, to 
prove that each item was actually realized 
by the agent and further that it was not 
paid to his credit. The defendants will be 
at liberty to adduce such evidence as they 
please, to show either that the money was 
not realised by the agent or that after 
realization it was paid to the plaintiff, 
The amount actually due will be ascertained 
and the Court will pass a decree against 
the assets of the deceased agent Baharulla 
in the hands of the representatives, that 
is to say, if any sum is found due to the 
plaintiff. The decree of tbe first Court 
with regard to the sum of Rs. 50 for dama- 
ges will stand.” The order of the first Court 
making the plaintiff liable for proportionate 
sosts to the defendants is set aside. The 
plaintiff will get his costs in this Court and 
in the lower Appellate Court from the con- 
testing defendants. 

The learned Vakil on behalf of the de- 
fendants asks that the plaintiff should be 
? required to issue fresh prosesses against the 
minor defendants who have not entered 
appearance. This may be unnecessary but 
the plaintiff is directed to do so, 

Panton, J.—I agree, 

‘Buit remanded. 





PUNJAB CHIEF COURT. 
Second Civiu AregaL No, 866 or 1014, 
March 7, 1918, 

Present: —Mr. Justice Soott- Smith, and 
Mr. Justice Shadi Lal. 

TANI anp OTHERS—-DEFENDANTS— 
APPELLANTS 

versus ` 
TARA CHAND—Pranrirr— 


RESPONDENT. 
Res judioata—C ustom, erroneous decision, on point 
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of, whether operates asres ‘“judicata~Question not 
necessary to be decided. 

The question of the existence of a custom is one 
offact and an crroneous docision on a question of 
custom between the same parties operates as res 
judicata in a subsequent suit, oven though the 
subsequent suit relates to other property than that 
concerned in the former suit. [p, 374, col. L] 

Where, however, it is not necessary to decide a 
question of custom as against a party to a suit, a 
decision on tho question does not operate as res 


judicata agains! that party ina subsequent suit, [p, 
374, col. 1.] 
Second appeal from the desree of tha 


Divisional Judge, Hoshiarpur, dated the 3lst 
March 1914. 

Bakhshi Tek Chand, for the Appellants. 

Lala Dharam Das Suri, for the Respondent, 

JUDGMENT.—The facts of the case out 
of which the present appeal arises are as 
follows: 

Before the first Settlement, Keora and 
Chatra (see the pedigree table at page 7 
of the paper book) gifted the land in dis- 
pute and other land to their sisters son 
Bisakhi. On the death of Bisakhi his widow, 
Musammat Chando, was in possession. She 
made a gift of that part of Bisakhi’s land 
which is not now in suit to her daughter’s 
son, Tara Chand, the present plaintiff, The 
present defendants, the agnates of Keora 
and Chatra, the original donors, brought a 
suit’ for declaration that the gift should not 
affect their reversionary rights. During 
the pendency of the suit Musammat Chando 
died, so the suit was changed into one for 
possession, It was held in that suit up 
to the Chief Court that upon the donee 
property gifted would 
revert to the collaterals of the donors, It 
was however, held that as the reversioners, 
with the exception of Babu, one of the 
defendants in the present suit, had as. 
quiesced in the gift, their suit should be 
dismissed; Babu was given a decree for his 
1/6th share. The- rest of the land which 
was not the subject of the-gift by Musam. 
mat Chando to Tara Chand is now in dis- 
pute and the question is whether Tara 
©hand, daughter’s son of the original 
donee, is to get it or the defendanta who 
are reversioners of the original donors. 
Gurdit Singh v. Prem Kuar (1) 


and Lachhman v. Bhagwan Sahat (2) it is 
(1) 3 Ind. Cas. 604; 84 P. R. 1909; 6 P.L. R. 
1909; 118 P. W, R. 1903. 
(2) 10 Ind. Cas. 277; 68 P. R. 
1911; 203 P, W. R. 1911. 


1911; 160 P. L. R, 
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laid down that there is no reversion to 
the collaterals so long as descendants of 
the donee, whether in the male or female 
line, are existing. According to these rulings 
Tara Chand, daughter’s son of the original 
donee, is entitled to the land and not the 
defendants who are reversioners. But the 
question is whether the decision in the 
previous case operates as res judicata.. The 
lower Courts have held that it does not, 
The lower Appellate Court was of opinion 
that the question was purely one of custom, 
but there is a sound proposition of save-law 
that an erroneous decision operates for the 
subject-matter then in suit but no further. 
It. was further of opinion that as the land 
in suit was not in suit in the former case, 
the erroneous decision as to custom in that 
suit was not “a bar to the trial of a similar 
issue of custom in,the present suit. As 
regards the defendants other than Babu we 
have no difficulty-“in -holding that tbe 
question is not ves judicata. It was found 
in the former suit that they had acquiesced 
in the gift to Tara Chand and, therefore, 
their suit failed on that ground alone and 
it was not necessary to come to any desi- 
sion*on the question of custom so far as 
they were concerned. As regards Babu, 
however, we hold that the desision on the 
question of custom is res $ judicata. 
The point was directly and substantial- 
ly in issue in the former suit between 
him and Tara Chand and was heard and 
finally decided by. the Court in that suit, 
and it cannot, in our opinion, be re-opened. 
The question of the existence of a custom 
is one of fact, and there is no authority 
in support of the proposition that an 
erroneous decision on a question of custom 
between the same parties does not operate 
as res judicatu in a subsequent suit even 
though the subsequent suit relates to other 
property than that concerned in the former 
suit. 

We, therefore, accept the appeal,and in 
modification of the orders of the lower 
Courts give plaintiff a decree for possession 
of 5/6ths ,of the-land, but the olaim to 
the remaining 1/6th share which is that 
of Babu is dismissed. In the peculiar cir- 
sumstances of the case we direct that the 
parties should bear their own costs in all 
the Courts, 

Appeal accey ted, 
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CALCUTTA HIGH COURT. 
Appear FROM ORDER No. 125 or 1916. 
May 27, 1918. 

Present:—Mr, Justice Fletcher 
and Justice Sir Syed Shamsul Huda, Kr. 
BINDU BASINI DASSYA AND ANOTRER— 

í DECREE- AOLDERS— APPELLANTS 

versus 
SRIMANTA SIL—OBJECTOR AND oTHERS— 
JUDGMENT- DEBTORS— RESPONDENTS. 

Mortgage suit—Purchaser of portion of equity of 
redemption, whether can object to sale in emecution—— 
Independent title, whether can be enforced in emeculion 
—Civil Procedure Code (Act F of 1908), s, 47. 

A purchaser of a portion of the mortgaged pro- 
perty who is joined as a defendant in the mortgage 
suit, cannot, under section 47, Civil Procedure Code, 
object to the sale of the mortgaged property under 
the final decree in the mortgage suit on the ground 

. that he has acquired a new and independent interest 
in that portion of the property. [p 375, col. 2.] 

Any right that he has ‘to an interest outside and 
independent of the mortgage must be enforced by 
proper proceedings outside the mortgage suit. [p. 
375, col, 2.] 

Appeal against the order of the Subordinate 
Judge, lst Court, Pabna, dated the 22nd 
February 1916, 

FACTS appear from the judgment. 

Babu Dwarkanath Chuckerbutty (with him 
Babus Mohini Mohan Ohuckerbutiy and Madhab 
Govinda Roy), for the Appellants. Assuming 
that defendant No. 8 has a new title, 
what right has he to come under sestion 47 
of the Civil Procedure Code, as a party to the 
suit as judgment-debtor. If he is a 
stranger, be sannot prefer a claim in a sale in 
execution of a mortgage decree, because thesale. 
was at the instance of the Court. Section 47 
applies only to adjust the rights of parties to 
a suit as judgment-debtors or decree-bolders, 
but the claim section does not. If he assumes 
a new character he cannot come as 8 party to 
the suit. If the defendant No, 8 cannot come 
as a representative of the judgment-debtor, 
by taking a new lease from the landlord 
he cannot divest me of my right of a 
deoree-holder. It has been held by this 
High Court that if an application is made 
by one as an outsider and not asa mort- 
gagor under section 47, such application 
is not sustainable and must be dismissed. 

[Fuercaer, J.—This seems to be right, 
The other side can bring a separate -suit 
on his new title but he cannot some under 
section 47. ] i 

Babu Bepin Behari Ghose (with him Babu 
Harish Chandra Roy), for the Respondents, — 
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Mortgagor’s right, title and interest was 
purchased by Kamini Sundari Debi, in 
execution of a money-decree before. She 
then sold it by a Kobala to me. Then 
the landlord’ after the sale took possession 
of the land on the ground that it was a 
non-transferable occupancy holding and there 
was abandonment, Then I took a settle: 
ment from thé landlord subsequent to the 
suit by paying selami. The question is 
whether I claimed under that mortgage. 
The property now being sold is in my 
possession. When I was sued, I was sued 
in my capacity as a representative of the 
judgment-debtor, 7.e., as a purchaser, as an 
assignee.’ Therefore I was estopped as a 
purchaser from raising my claim. But 
when I set up my new claim I could come 
under sestion 47, I would ask your Lord- 
ships to refer to sub-section (2) of section 
47, As an assignee from the mortgagor 
I admit I was estopped from coming under 
section 47. 4 

[FLETOHER, J.—What is sold is the right, 
title and interest of the judgment-debtor 
and if his property is gone, your right is 
gone. 

[Suamsut Huna, J.—You cannot re-open the 
question so faras you area purchaser from 
the judgment-debtor. ] 

The result of what your Lordships say 
would be to drive me to a different pro- 
ceeding. 

JUDGMENT. 

FLETGHER, J.—This is an appeal by the 
deoree-holders against an order of the learned 
First Subordinate Judge of Pabna, dated the 
23rd February 1916. The decree-holders 
obtained a mortgage decree in a simple 
mortgage. One of the properties that was 
apparently subject of the mortgage decree 
was a Raiyati holding. Whether it is 
transferable or non-transferable is a matter 
we do not know and we are not concerned 
with in the present litigation. The pre- 
sent objector, who was’ the defendant No. 8, 
was sued on the ground that he had pur- 
chased a portion of the mortgaged property 
from the mortgagor. The ordinary pre~- 
liminary decree was made on the 25th 
February 1914, and there being failure to 
pay the amount found due on the mort- 
gage, the final decree was passed on the 
29th September 1915, and the property 
wag then direated to he brought to sale, 
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The defendant No. 8 then applied under ° 
the provisions of section 47, Civil Proce- 
dure Code,*and objected that the property 
in question could not bə brought to “sale 
on the following ground: The defendant 
No. 8 had purchased a portion of the mort- 
gaged property originally from a lady named 
Kamini Sundari who had acquired it ata 
sale in exesution of a money=decree; and 
as regards that interest, it is quite clear 
that the defendant No. 8 was bound by 
the final decree in? the mortgage suit 
dirasting that the property should be brought 
to sale. But the defendant No.8 also in 
these proceedings which he purported to 
originate under section 47 of the Code of 
Civil Prosedure set up a fresh and 
independent title, namely, that he had 
acquired from the landlord, who alleged 
that he was not bound by the transfer 
made by the mortgagor, a new and in- 
dependent interest in this portion of the 
property. That is the matter the decrea- 
holders object to being enquired into in the 
present proceedings. I think that is right. 
That interest, if the defendant No. 8 has 
in fact acquired it, is a matter wholly 
independent of the interest of the mort- 
gagor that was comprised in and made 
subject to the mortgage which was being 
enforced in the present suit. Any right 
that the defendant No. 8 has to an in- 
terest outside and independent of the mort- 
gage must be enforced by proper proceed- 
ings outside the present suit. I think it 
is quite clear that that new and indepen- 
dent interest is not a matter relating to 
the execution, discharge or satisfaction 
of the decree passed in the mortgaga suit, 
That being so, the present appeal should 
be allowed. We make no order as to 
costs. $ 


Saamsus Hopa, J.—I agree, 
Appeal allowed, 
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3 LOWER BURMA OHIEF COURT. 
First CIVIL Arrear No, 3 or 1918. 
June 19, 1918. 
Present: —Mr. Justice Maung Kin and Mr, 
Justice Rigg. 
KATHLEEN MAUD KERWICK— 


APPELLANT 
versus 
FRED. JAMES RUPERT KERWICK— 
RESPONDENT, ~ 


Trusts Act (IL of 1882), ss. 81, 82—Property pur. 
chased by husband in name of wife Advancement— 
Presumption—English Law. 

The rule of English Law that when a husband 
buys property in the name of his wife he should bo 
presumed to have done so for the bonefit of the wife, 
applies to persons of British nationality resident in 
India, and the mere fact that siter the purchase 
the husband continues to manage the property and 
collect rentsis not sufficient to rebut the presumption, 
pag 877, cols. 1 & 2; p. 882, col. L] 

Mr. Giles, for the Appellant. 

a Mr, Higinbotham, for the Respondent. 
JUDGMENT. 
Rias, J.—The parties in this case were 
married in 1901. They have two children, 
. Dagmar aged about 14 and Terence aged 
about, 10. The husband is an Assistant 
Engineer in the Publie Works Department, 
whose pay with allowances does not 
now exceed Rs. 500 a month. In 1907 he 
bought a piece of land from Dr. Pedley for 
Rs. 10,000, and built a house, which he called 
Kildare, on it ata cost of about Rs. 16,000. 


»%g>e made out a cheque for Rs. 9,000 to his 
*7 =, wife who endorsed it over to the vendor, 


The deed of sale of the land was registered 
vin her name. In 1908, he again bought 
-another piece of land, and built Kerry on 
it. This land was similarly registered in 
his wife’s name. In 1915, the parties 
separated after a quarrel, The question 
for decision in this suit is whether these 
two houses and pieces of land were intended 
asa gift to the wife, or whether there ig 
a resulting trust in favour of the husband 
on the ground that they were merely 
. placed in her name Cenamz-in order to evade 
‘a supposed rule prohibiting Government 
servants fram speculating in landed property, 
The learned Judge on the Original Side 
found that there was no advancement and 
decreed the plaintiff’s suit for a declaration 
that the properties were ‘his and should be 
- transferred to his name. The first point 
for consideration is whether the English 
Law relating to the presumption to be made 
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from the investment of property by a 
husband in his wife’s name is to be applied 
to the parties or not. The trial Judge 
describes the parties as English, but thought 
that because they had spent most oftheir 
lives in India, the presumption that would 
be made by an English Court should 
not be drawn in view of the fact that 
the husband paid for the property, managed 
it and took the receipts. He treated the 
ease on the same footing asa purchase by 
a Hindu or Mohammadan, and presumed, 
that the transaction in the circumstances 
was a benamt one. Mr. Higinbotham 
states that he is not prepared either to 
afirm or deny that the parties are English, 
but I am of opinion that there is not the 
slightest reason for supposing that they 
are not of British nationality. It is in- 
conceivable that if they were not, plainiiff 
would not have said so and thereby ont 
away at once one of the main foundations 
of the defendant’s case. By virtue of section 
13, (2) of the Burma Laws Ast, the law 
to be administered on the Original Side of 
this Court is the same as would be ad- 
ministered by the Calontta High Court, 
and in the present case that would be the 
common law of England. Mr. Higinbotham 
contends that sections 81 and 82 of the 
Trusts Act, 1882 (which is in forse in 
Rangoon), governs the case. He admits that 
the burden of proof Jay on his client in the 
first instance, as the tenor of the documents 
was adverse to his claim. But be contends 
that as soon as he proved the source of 
the funds for the purchase of the property, 
and, his olient’s receipt of the rents, the 
burden shifts. Section Sl ofthe Trusts Act 
is as follows: “Where the owner of property 
transfers or bequeaths it and it cannot ke 
inferred, consistently with the attendant 
circumstances, that he intended to dispose of 
the beneficial interest therein, the transferee 
or legatee must hold such property for the 
benefit of the owner or his legal representa- 
tive”, Illustration’ (d) to that section deals 
with the case of a gift from’ a husband 
to a wife, and says that the presumption 
in such a oase is that she takes ' the 
beneficial interest. The presumption is an 
inference ‘from ` the relationship of the 
parties. I do not think’ that the enactment 
of ‘this section was intended to abolish 
any presumption arising from the persona] 
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law of the parties. The question still 
remains whether the attendant or surround. 
ing circumstances of the case are 
inconsistent with such a presumption. 

In Gopeekrist Gosain y. Gungapersaud Gosain 
(1) their Lordships of the Privy Counsil 
declined to import the presumption that a pur- 
chase of property by a Hindu father in fayour 
of his son was an advancement; but they did 
not, do so on the ground -that such a 
presumption could in no case be made in 
India, but that it was one that sould 
not properly be applied to Hindus, and 
that its incorporation would be foreign to 
and objectionable in a system of law that 
recognizes the purchese by one man in the 
name of another, to be for the benefié of the 
real purchaser, For similar reasons, their 
Lordships have declined to import the 
English presumption in the case of gifts by 
Mohammadans. On the other hand, the 
English doctrine of advancement was re- 
cognised in Kishen Koomar Mcitroy, Mrs. M. S. 
Stevenson (2), The learned Judges said: “As 
between the father and daughter, both of 
English extraction, and living under the 
English Law, why should the dostrine of 
advancement not be considered applicable? 
If by English Law certain rights are secured 
to a child by tbe dostrine of advancement, 
why should the child by living with its 
parents in this country be déprived of 
that right? Had litigation arisen between 
French and his daughter that would have been 
governed by English Law and the dostrine 
of advancement might have been effec- 
tually pleaded by the daughter.” The 
doctrine was assumed to apply in the case of 
McGregor v. McGregor (3), whioh was decided 
by the Resorder of Rangoon in 1898. In 
section 39 of the Transfer of Property 
Ast there is a reference to a provision for 
advancement and such an expression could 
only apply to persons of British nationality. 
The mere fact that the parties have been 
educated or have chiefly resided in India 
cannot affect their personal law, and in my 
opinion the burden of proving thet the 
. registration of the land on which Kerry 
and Kildare are built in the name of Mra. 


(1) 6 M.I, A. 63 at p. 15; 4 W. R.P. C. 46; 1 Sar. 


P. O. J. 493; 2 Suth, P. O. J. 13; 19 E. R. 20. 
(2) 2 W. R, 141. 
(3) 4 Bur, L, R. 88, 
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Kerwick was not intended as an advance» 
ment lies upon the plaintiff. 

The parties lived happily together until 
January 1915. With the exception of the 
evidense of the parties themselves, there 
is very little evidence of facts antecedent 
to or contemporaneous with the purchase to 
show whether the intention of the plaintiff 
was to create a trust oran advancement. 
Mrs. Kerwick says that she and her husband 
were on very good terms and that he told 
her he intended to make provision for her. 
In paragraph 5 of the plaint Kerwick states 
that he purchased the properties with the 
object of making provision for his ahildren, 
In oross-examination he said that he wished 
the property to benefit his children not after 
their death, but to help in their education and 
that he intended to give them to them when 
they reached a reasonable age. He took out. 
3 insurance policies one of whish was ` 
intended for Terence, and in 1912 he bought 
Kenmare which he admits was intended 
for Dagmar. Apart, therefore, from Kildare 
and Kerry, he did make provision for his 
children, which makes it the less unlikely 
that he made some provision for his wife, 
and the more probable that the property in 
her name was intended for that purpose. 

It is argued that if Kerwick’s intention 
was to benefit his wife, he would not 
have entered into so wild a speculation as 
house building on borrowed capital. But 
the same argument would apply with re-’ 
ference to his intention to benefit his 
children, and ib is clear from his own state... 
ments that he did not make the purchases as ` 
a speculation but as provision for his 
family. 

It is also urged that it is improbable 
that he would borrow money from his 
sister to benefit his wife, 

There is, however, no more improbability 
in his borrowing from a wealthy sister 
to benefit .his wife, than to benefit his 
children who were very young at the 
time. On any view of the case Kerwiok’s 
financial proceedings are somewhat re- 
markable. The learned Judge, after re- 
viewing the financial resourses of Kerwiok, 
says that it is very unlikely that a man 
possessed of Rs. 8,000 would borrow 
Rs. 50,000 to makea present to his wife. 
He remarks that it is significant that 
between 1907 and 19.2 Kerwick oould 
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or at any rate did only repay Balthazar 
and Son Rs, 4,500, and that at the time 
of separation his wife did not contend 
that he had any other sources of income 
salary. I do not think that 
this passage correctly represents the finan- 
oial position and dealings of Kerwick. 
Kerwick admits that he had a banking 
Thos, Cook and Son 
only, In his letter to his wife, Exhibit 
6, dealing with his financial position and 
the burden of debts, he says that his 


~ salary (inclusive of profits from the houses} 


> zp whioh to live. 





is Rs, 515 and that after making certain 
payments, he will only have Re. 185 on 
He continues: “The other 
source from which I sometimes derived a 


yn “alittle i is at an end, after your and Lindsay’s 


*1907--15 and vary from Rs, 


"Shad Rs. 


ay E 1912 for Rs. 


*“ploodthirsty plans and threats at Father 
Colombo’s house.” Such is his own account 
of his financial position, but his pass- 
book exhibits a most extraordinary sitna- 
tion. Credits to the amount of Rs. 1,87,000 
odd were placed to his account from 
5,000 in 1909 
to Rs. 42,000 odd in 1914. The loans 
from Balthazar will not account for much 
of this money. In 1905, the credits are 
only about Re. 1,800; the next year they 
are Rs. 3,200 but when building begins in 
1907, they leap up to Re. 18,000. .His 
banking account does not show that he 
8,000 in 1907. The money may 
have been élsewhere but if so, there was 
“no necessity for him to borrow Rs. 8,000 
“from a sister, or Rs. 12,000 from 
Balthazar. It ig not necessary to enter 
into Kerwick’s financial dealings generally, 
as they are not really relevant to the 
case, nor are there the materials on the 
record for such an examination; but I 
think it may be said that Kerwick must 
have thought it possible to raise son- 
siderable sums of money, before he som- 
menced building, or he would not have 
undertaken the ventures. Before he paid 
off what was due on Kildare and Kerry, 
Kerwick bought Kenmare in November 
17,009 for his daughter, 
and in the same month he writes to his 
wife in Bngland and suggests that she 
should send him a power-of-attorney to 
enable him to deposit the title deeds of 
Kerry to help her father. In March 
1913, he borrowed Rs, 12,000 for his 
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father-in-law and appears to have taken 
no security from him for the loan. Mrs. 
Kerwisk admits that her husband treated 
her generously, and the loan to the father- 
in-law was certainly a very generous 
‘proceeding on the part of a man with 
such small ostensible _meana. This loan 
and’ the character of his financial pro- 
ceedings generally are, I think, a sufficient 
answer to the sontention that a man of 
his means woald not buy two houses for 
his wife. .The parties were on very good 
terms at the time, and there was no 
idea that they were likely to separate. 
So long as they lived together, the rents 
from the property were their mutual 
benefit. In these circumstances, it is no 
more unlikely that Kerwiok intended an 
advancement for his’ wife when he pur- 
chased Kildare and Kerry, than that he 
would lend her father Rs. 12,000. 

It is common ground that Kerwiok manag- 
ed the properties, collected the rents and 
paid them into his own banking account. 
This, however, may have been merely an 
arrangement to snit the convenience of the 
parties. Mrs. Kerwick was in England 
much longer periods than her husband, who 
remitted her £ 20a month for the expenses 
of herself, the two children’ and ‘a niece. 
In Grey v. Grey (4) the fact that a father 
received the profits of an estate for his 
adult son for twenty years, built much and 
provided materials for buildings, and treated 
for the sale of an estate, was not held 
sufficient to rebut the presumption of an 
advancement arising from the purchase of 
the property in the song name, In the 
case of English people resident in India, 
the arrangement made would probably be 
determined to some extent by considerations 
of convenience, and I do not think the 
management of the estate by Kerwick is 
conclusive evidence that the registration of it 
in his wife’s name was a trust only. The 
houses were in the name of Kerwick in the 
Municipal Office at the time of the filing of 
the suit, but how long they had stood in his 
name is not clear. Kerwisk says that so 
far as he knew of recent years the tax 
bills have been made in his name, 
and explains that he, means for the last 
two or three years. It would have been 

(4) (1677) 2 Swans, 594 at p. 699; Finch 388; 1 Ch: 
ve 296; 19 R, R. JE0; 36 E. R. 742, 
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easy for him to produce evidence to show 
that they had always stood in his nama. 
The same considerations as to convenience 
would apply, if. the arrangement was that 
he should manage them on behalf of his 
wife. Kerwick explains that the reason 
why the land was registered in the Regis- 
tration Office in his wifes name was his 
belief that he was not allowed to speculate 
in land, but that in 1912 he found ont 
„that there was no rule forbidding officers 
“to buy a house for themselves to ive in 
but they were only prohibited from buying 
from natives of India. Clause 9 of the 
Government Servants Conduct Rules, 1904 
(as corrected up to 1912), allows any Govern- 
ment servant to buy immoveable property for 
residential purposes, and allows members of 
the Provincial or Subordinate Civil Services 
to acquire immoveable property by purchase 
with the sanstion of the Local Government 
or the Head’ of a Department specially 
empowered to grant such sanction. Kerwick 
is a member of the Provinoial Service. 
There is no abaolute prohibition in the 
rules against a purchase of house property 
from a native of India; report of the 
intention of the officer making the purchase 
must be made to the Commissioner for 
his: orders. Hadj Kerwick really consulted 
the rules (1912), he would have found that 
he could not purchase Kenmare without 
permission. Moreover, if his intention was 
to conceal his operations from his superior 
officials, why were not the houses also put 
in hia wife’s_name in the Munisipal Office? 
Until be came into Court, Kerwick never 
suggested that the houses had been registered 
benami in order to evade the rules. 
the 18th November 1912 he wrote to his 
wife as follows: “Now, dear, Pa to get on 
with his business wants some security in 
the bank and I let him have the house 
papers of Kerry house, which are now free 
from debt, to deposit in the Chartered Bank... 
Well as the house is in your name the Bank 
have refused Pa. 1 wanted to draw up a 
stamped paper for a power-of-attorney...giving 
me fall power to sell, borrow money on or 
to register any transfer of your property...” 
Further on in the same letter he tells her 
that he is buying Kenmare and says: “I oan- 
not put this house in your name as you are 
not here, so see what you have lost”. He 
explains that he was merely joking. The 
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pleasantry is very weak and does 
explain the. use of the expression “your 
property”, In reply to this letter she sent 
him a-power-of-attorney. Now at the time 
this letter was written, Kerwick had found 
ont that he was not prohibited from 
holding property, if his story is to be 
believed. Itis difficult to understand why 
instead of asking for a power-of- 
attorney to sell her or borrow on pro- 
perty, he did not ask her for onse to retrans- 
fer the houses to his name, which would 
have saved much trouble. He did not maka 


not 


-any attempt to have the houses transferred 


bask to his name, but suggested that if 
she had beenin India the 
would have been prt in her name also, 
If the old transactions were benam7, tle 
expression “see what you have lost” 
is meaningless. On reseiving the power-of- 
attorney, he seems first of all to have 
borrowed Rs. 12,000 on the security of life 
insurances and then to have repaid the sum 
by a Joan from Balthazar (see Exhibits © 
and Z), The promissory note, Exhibit C, was 
signed by him, | Mrs, K. M. Kerwiok by 
her attorney.” He says that he borrowed 
the money from Balthazar on the security 
of Kerry. The way in whioh the pro- 


missory note, Exhibit O, was signed appears ` 


to indicate an intention -of holding his wife 


responsible, which is- not a very intelligible .. 
proceeding if she had no property to meet‘ 


the debt. In my opinion, Kerwick’s oon- 
tention that he 
into his wifes name benami is not even 
plausible. ’ 

In January 1915 the parties quarrelled 


On “but decline to disclose the reasons for the 


estrangement. Mrs. Kerwick’s parents had 
been staying with them at Kerry in 1911 
and left the house owing to a quarrel 
with Kerwick. It is urged that Mrs, 
Kerwick would not have permitted her 
husband-to send them away if the house 
had been her own. This, however, depends 
on whether she decided to side with her 
husband or not—sither they or her husband 


put Kildare and Kerry ` 


new purchase . 


> 


had to leave Kerry, and unless she intended - 


to break with him, the natural course of 
events was for the parents to quit. I am 
unable to see in what way this incident tends 
to show that she was not the owner of 
Kerry. Mrs. Kerwick says that when she 
quarrelled with ber hysband in January, she 
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threatened to go home and asked him 
how the house stood. He ther gave her Bx- 
hibit 7, which is a statement of the debt 
on Kildare and Kerry, the taxes due, in- 
_ surances, the names of the tenants and 
‘the rents. Apparently he is also alleged 


to have given her Exhibit 8, a statement of 
a “her. father’s debt. 


Kerwick states that he 
‘do's not remember giving these two papers 
4 to “her, and with reference fto'the former, 
he is unable to suggest any reason why 
he drew it up if it was notfor his wife. 
„He thinks he drew up Exhibit 8 to assist 


P | his memory. If Exhibit 7 was intended as 
“ à mere aid to his memory, it is difficult 


_ tos “understand why it commences with the 
‘information that the papers are with Baltha- 
-gar (a fact he could not have forgotten) 
„or why there is no mention of Kenmare. 
` Exhibit 8 begins, “Pa's loan from Gasper 
Re. 6,000.” Gasper was the insurance agent. 
On the Ist April Kerwick repaid Balthazar 
2 Rs, 12,000, which was made up of Rs, 6,000 
repaid by “ Pa” and another Rs. 6,000 
borrowed from Gasper. Itis argued that 
the words at the end of Exhibit 8 “Pa 


* paid Kathleen £ 20 ” indicate that the note 


` 


was one for his private information, as, if 
it was intended for her, the expression 
would have been “ Pa paid you.” There 
is some forse in this contention, but itis 
not conclusive, as he may have made out the 
‘aoaount in the more formal manner of in- 
2 gerting the name of the recipient. On the 
whole, I think the balance of probability 


“ ig in favour of Mrs. Kerwiok’s version, 


The parties were unable to come to an 
understanding and onthe first March 1911, 
a deed of separation was drawn up by a 
‘priest. It provides that Kerwiok shall pay 
his wife £ 8 monthly out of his income, 
and also more if possible, that the father 
is to keep Terence at school and have 
him with him during the vacations, a similar 

~ arrangement, mutatis mutandis, being made 
for Dagmar. Mrs, Kerwick was to leave 
for England at once and her husband 
was to pay her passage. The defendant 
small a 


contends that she accepted so 

. pum of £ 8 because it was understood 
that she was the owner of Kildare 
and Kerry. She is supported in her- 


contention by Father Colombo, whose evi- 
dense, however, bas been rejected by the 
learned trial Judge on the ground that it 


"= INDIAN ‘OASKS,. 


[1918., 


is probable that Father Colombo’s memory 
is at fault. This conclusion is reached by 
the learned Judge after ‘consideration of 
the subsequent conduct’ of the parties. 
This portion of the case has been argued 
very elaborately atthe Bar. Both parties 
admit that something was said about the 
houses. Kerwick’s version of the con- 
versation is that nothing, was -said about 
his wife receiving the income from- the 
Rangvon honses, but that Father Colombo 
did say that £ 8 was too small an allowance, 
and that when she called attention to the 
income from the houses he explained that 
they were heavily mortgaged and brought 
in very little. There is no mention about 
the income from the houses in the deed 
itself, and the omission is noteworthy. 
The argument to be drawn from it would 
have been still more forcible if the deed 
had been drawn up by a conveyancer in- 
stead of by a young Italian priest. There 
is no evidence to show whether the ex- 
pression and more if possible’ had any 
allusion to the. houses which Kerwick said 
were heavily mortgaged. Fatber Colomho 
says he thinks Kerwick said the property 
belonged to his wife and that this was 
the idea he gave him. In answer to in- 
terrogatory No. 10, which was as follows: 
“Is it not a fact that at the said interview 
the plaintiff proposed to make the defendant 
an allowance of £ 8...that you -suggested 
an allowances of £ 12; that the defendant 
then remafked that the plaintiff had pro- 
perties in Rangoon which brought the 
plaintiff an additional insome; that the 
plaintiff then said that after paying taxes 
and rates and interest on mort- 
gages he got about Rs. 50 a month only 
out of his properties and that he was 
keeping those properties for the benefit of 
his children and that if the income from 
the properties was to be further discussed . 
the plaintiff would break off the discussion?” 
Father Colombo replied, “in this’ particnlar, 
meeting of which menticn ig made there was 
no discussion about any house property. “It 
was only ata subsequent meeting when, the’ 
deed was signed that a mention was made 
of the _ property and it is referred to in 
answer to No, 11, examination-in-chief.” `` 
In answer to the 12th and 13th in- 
terrogatories by plaintiff the witness would 
not swear that there was any claim by de- 
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fendant to the property or admission by 
the plaintiff on the subject, but in answer 
to the 14th question he again said Mrs. 
Kerwick laid claim to the property. Tarn- 
ing now to Hxhibit H, written by plaintiff 
on the 15th November, I find the following 
passage: “I have remitted to you monthly 
the sum of Rs. 120 as stipulated in the 
priestly agreement, and I am remitting 
Rs. 50a month as inferest on your father’s 
loan of Rs. 6,000 to the money-lender in 
Rangoon, which ordinarily should go to you to 
make your monthly allowance, 2. e, Rs. 170 
(120 plus 50).” Kerwiok explains that this 
statement means that if he had not had 
to send the money to the money-lender he 
would have sent it to her, if she had not 
claimed the house and her father had paid 
the debt; and in cross-examination he says 
that he had promised to give her more 
than £ 8 if possible and intended to carry 
this ont. I do not think on this evidence 
that the passage in Exhibit H read with 
the 10th interrogatory can be construed into 
an admission on the part of Kerwick that 
he was bound to pay her Rsv 50 ont of 
the income from the houses. Father 
Colombo’s memory as to the details of the 
conversation seems defective. It seems to 
mə most probable that Mrs, Kerwick was 
dissatisfied with the allowance, and point- 
ed to the house property income and made 
some claim to if, whereupon Kerwick said 
they were very heavily mortgaged and the 
payments on them absorbed nearly the whole 
of the income, but that if possible he would 
pay her more than the £ 8. Father 
Colombo’s evidence does not amount to 
much more than that he carried away the 
impression that Kerwick had settled the 
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property on his wife, an impression that might ` 


arise from Kerwiok undertaking to allow 
her more if the interest on her father’s loan 
was paid him, and the houges were let, but 
Colombo will not swear positively that-there 
was any definite admission or claim as to the 
ownership. Objection has been taken to 
the ‘admission of oral evidence at the 
trial as to the contents of oertain letters 
sent by Kerwick, but not asked for by 
him, to be produced at the trial, The 
Judge ruled that Mrs, Kerwick could be 
asked her recollestion as to the contents 
of the letters, We are of opinion that 
the evidence ou page 49 of the record 


Ki 
ò 


d 
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about the contents of these letters is in- 
admissible, sections 22, 65 and 66, Evidence 
Act, and ruled accordingly at the hearing. 
In enacting section 22, the Indian Legis- 
Jature followed the rule laid -down in 
Lawless v.` Queale (5) in preference to that 
in Slatterto v, Pooley (6), This portion of 
the evidence was used by the trial Judge 
to discredit Father Colombo, the trust- 
worthiless of whose evidence I have already 
diseussed. 


When the deed of separation was drawn _ . 


up, Dagmar was in England and Terence - 
was sent to school at Mussoorie where 
he fell ill, Mrs. Kerwick promptly cancel- 
led her power-of-attorney and informed 
Balthazar of her action. In August 
Kerwisk agreed to Terence being taken. 
to England but refused to allow him to 
see his mother’s parents. Negotiations 
broke down owing to this restriction, 
which Mrs, Kerwick regarded as ridiculous. 
According to the deed of separation Mrs. 
Kerwick was to go home at once, but 
her husband seems to have been unable 
to meet the necessary expenditure (see 
Exhibit 6). In September he wrote to 
her detailing his difficulties and asking 
her to leave him a free hand in respect 
to the houses. In Ostober (Exhibit G) 
she replied and asked him to sell Kildare 
and transfer Kerry to her free of debt. 
In his reply (Hxhibit H) he did not re. 
pudiate her claim to the houses, although 
in his oross-examination he \stated that 
he considered the claim an impudent one. 
He discussed the debts due on the houses 
and said that Ks. 12,C00 had been raised 
on the mortgage of- Kerry for her father. 
He did not mention the fact that Baltha- 
zar had been repaid. Kerry is apparently 
free from debt to Balthazar. It is clear that 
whether Kerwick denied his wife’s claim 
subsequently to the separation or not she 
did not abandon it. It is suggested that 
she used it merely as a means for bring- 
ing pressure to bear on him to let her 
have Terence. She admits that the real 
contest was over the boy, and even after 
the suit had been filed she wrote to her 
husband and said that “the houses revor 
troubled her”. But the argument is a 


(5) 8 Ir. L, R. 385, 


(6) (1840) 6 M. GW. 664, 11. 6 W.16; 10 L, J, 
Ex, 8; 4 Jur, 1088; 66 BR. Wt. 760, 151k, Ry 679, 
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open to 


two edged weapon. It is equally t 
plaintiff 


the defendant to argue that the 
used his right of custody of the boy, to 
induce her to abandon her claim to the 
houses. They had been represented to her 


as being heavily mortgaged and as bring- 


«ing in a very small income. Her father 
“owed Kerwick money. In these sciroum- 
stances she was probably willing to waive 
“her rights in.the Rangoon property, if an 
arrangement satisfactory to her was reach- 
ved about Terence. T do not think the 
- argument from pressure gives real assist- 
ance to either party in this sase. No 
arrangement was reached and in Desember 
Mrs. Kerwick’s Advocates wrote to Kerwick. 
The subsequent correspondence between 
the parties’ Advocates throws no light on 
Kerwick’s intention when he- bought the 
property in 1907 and 1908, 
The evidence relating to Kerwick’s 
but the 
onus of proof Jay upon him and in my 
judgment he failed to digcharge it. I 
think that the probability is that he 
intended to make provision for Mrs. Ker- 
wiok, just .as he was making provision 
for his children. The letter, Exhibit I, 
from which the most reasonable inference 
“would be that it was written to the 
owner of the property, cannot be explain- 
ed away as a mere jeu d'esprit. It is not 
deed of separation has heen 
signed that Kerwiok suggested that the 
property was not Mrs. Kerwick’s and than so 
far as admissible evidence on the record goes, 
not until the suit is about to be filed. I bave 


Sny already stated my reasons for believing 


that Kerwick’s explanation that the pro- 
perty was transferred to his wife benami 
‘is untrue. There is practically nothing 
‘eft in plaintiff’s favour, except his manage- 
.-ment of the property, and this is inconclusive 
evidence of ownership in a case such as this. 
“I would allow the appeal and dismiss the 
‘plaintiff's suit with costs in both Courts. 
Maung Kin, J.—I concur in holding that 
the onus is on the plaintiff of rebutting 
the presumption that the purchases were by 
way of advancement in favour of his wife, 
the defendant. | - 
The Indian Law on the subject of 
advancement is contained in section 82 of 
the Indian Trusts Act, which has been 
made applicable to Rangoon, The section 
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provides :—“Where property is transferred 
to one person for a consideration paid or 
provided by another person, and it 
appears that such other person did not 
intend to pay or provide such considera- 
tion for the benefit of the transferee, the 
transferee must hold the property for the 
benefit of the person paying or providing the 
consideration.” 

It will be seen that on the subject of 
any presumption arising in the case of ` 
the transferee being the wife or tke child 
of the person paying the consideration, 


nothing is stated in the section. The 
question of advancement or no advance- 
ment is left as one of intention, which 


will have to be 
law- of evidence, 
English Law. 

So, in this case the questidn would be, 
“Did the husband intend that his wife should 
hold the property purchased as trustee. for 
him or that she was to have the beneficial 
interest therein?” 

On whom, then, does the onus lie as to the 
intention of the husband ? 

In England it is easy to answer the ques- 
tion, because a presumption in favour of an 
advancement to the wife is allowed. 

In India there is at first sight some 
difficulty, for we have desisions between 
Hindus as well as between Mahomedans 
to the effect that the English presump- 
tion of advancement cannot be recognised. 
The reason assigned in the case of Hindus 
is their inveterate practice of holding land 
in the name of another. The principle of 
the decisions in ,Hindu cases has been 
extendad to those of Mahomedans, because 
as observed by their Lordships of the Privy 
Council in Moulvie Sayyud Uzhur Ali 
v. Musammat Bebee Ultaf Fatima (7), 
though “we cannot apply to the decision 
of a case between Mahomedans...any 
reasons...drawn exclusively from the Hindu 
Law. ... itis perfectly clear that in so far as 
the practice of holding lands and buying 
lands in the name of another exists, that prac- 
tice exists in India as mush among the 
Mahomedans as among the Hindus.” And 
as regards the Burmans we have the case of 


proved according to the 
The same is the case in 


(7) 13 M. I. A. 232; 13 W. R. P. C. 1;4 B. L. R. P, 
O, 1; 2 Sar, P, O. J. 522; 20 E. R, 638, 


a . ys 
5 nsir 3 +2 
ws any 
4 D FN 


Vo. KUNU) O s 


r 
TE 


+ 


INDIAN JAŠEB. maY 


~ 
oe ad 
KENA ats 
fo a Ye 
. 5 
an ae 
; 4 


383 


$ a 
JONES, J. H, V, ADMINIBTRATOR-GENERAL OF BENGAL, 


Meeyappa Ohetty v. Maung Ba Bu (8), where 
the principle was extended by a Bench 
composed of Sir Oharles Fox, C.J., and 
Parlett, J. The learned Chief Judge 
observed in his judgment: “Neither Court 
had in mind the long line of decisions 
referred to at pages 531 and 627 of 
Ameer Ali and Woodroffe’s Evidence Act 
as to the presumption to be made in 
India when a person purchdses property 
and takes a conveyance in the name ofa 
relation. As far bask as 1854 it was 
desided by the Privy Council that the 
presumption made in English Law that 
the purchase in such a case was for 
the benefit and advancement of the person 
to whom the conveyance is made, does 
not apply in India, and that the presump- 
tion in India is that the purchase is benamz 
and that the burden lies on the person 
to whom the conveyance has been made of 
proving that he is entitled to and bene- 
fisially interested in the property.” It 
does not appear that the learned Chief 
Judge grounds his decision on the same 
reason as did the Privy Council in the Ma- 
homedan case above cited. 

lt has now come to be stated in text 
books and judicial decisions that in India 
a purchase by a husband in his wife’s 
name creates no presumption of gift to her 
or of advancement for her benefit. I 
venture to think that the proposition 
stated in this form is far too wide and 
embraces cases of persons who were not in 
view, when the judicial decisions against 
the presumption of advancement were given. 
The case of persons of British nationality 
was clearly never under consideration. 
The presumption allqwed by English Law 
is not a presumption juris et de jure but 
is one of fast and I consider that this 
presumption is made in English Law, not 
only because the wife is found to be 
invested with one of the principal inci- 
dents of ownership, but also because the 
husband in putting the property in her 
name must have had some intention regard- 
ing the transaction and the probabilities 


are that tha iatention is to confer a 
benefit upon- the wife. I am unable to 
see why such a presumption cannot be 


drawn in the present case. Under section 


(8) 8 Ind, Cas, 450; 3 Bur, L. T, 62, 


114 of the Indian Evidence Act Courts 
may presume the existence of any fact 
which it thinks likely to have happened, 
regard being had to the common course 
of natural events, human condust and 
public and private - business, in their 
relation to the facts of the particular 
case. There can be no doubt that in the 
case of persons of British nationality 
residing in India if cannot be said that 
they have the inveterate habit of holding 
property in the name of others. I would, 
therefore, hold that the English presumptiov 
of advaccement should in this oase be drawn 
in fayour of the defendant, 

As regards the facts also I am entirely of 
the same opinion as my learned colleague, 


Appeal allowed. 
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or BENGAL—Rusponpent. 

Succession Act (X of 1866), ss. 101, 105— 
Remoteness—Charitable bequest, whether subject to 
rule against perpetuities—Lnglish mule, whether applis 
cable to Indian bequests. 

Section 101 of the Succession Aot applics to all 
bequests, whether they are of a oharitablo nature 
or not. [p. 391, col. 1.] 

The question whether a bequest is invalid for 
remoteness, does not depend upon what did in fact 
happen but upon whether under the terms of the 
Will the bequest might be delayed beyond the time 
specified in section 101 of the Succession Act, 
Cp. 391, cosl. 1 & 2.) 

The positive language of the Succession Act as 
contained in the provisions of section 101 is sufficient 
to proas the application of English Law. [p. 390, 
col, |. 

A testator, after bequeathing certain properties to 
a church subject to certain conditions, directed 
that should the conditions be ever broken or in any 
way infringed, then the properties shallbe made 
over to another church: 

Held, that the gift over was invalid for remoteness, 
[p. 393, ool. 2.] 
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Appeal against the desision of Mr. Justice 
Chaudhuri, dated the 4th March 1915, 

FAOTS appear from the following 
ment of 


judg- 


UHAUDHURI, J.—This suit was instituted on 


thel7th February 1911 for the construction 
of. the Will and Codicils of‘one Henry Wilkin 
Jones for ascertainment of the rights of 
the parties interested in his estate ‘ and 


nen for administration of that estate ; and for 


the purpose also of a scheme being framed 
“for an account and for other reliefs. It came on 
before me and I delivered my judgment on 
16th July 1912, which is to be found in I.L. R. 
49 C, 192*, At that time Eliza Humphreys was 
alive. She died on 10th April 1917 and upon 
her death certain questions have arisen, and 
this is an application for further construction 
of the Will having regard to her death. 

At the hearing of this suit the Administrator- 
General submitted certain questions for the 
desision of this Couri which are to be 


` found on pages 198, 199 ef seg in 40 Cal, 
- These questions were dealt with but the 


“A, 


SSE 


~" 


I, 
TR 








follo#ing question was left undecided, viz., 
where the corpus was to go. The testator 
` had merely devised the income and there 
“was no special provision abont the corpus. 
: Although I allowed the matter to stand over 
at that time having regard to the fact 
that Eliza Humphreys was then alive, 
yet I stated that section 59 of the + ucces- 
sion Act provided that where the interest 
or pradaece of a fund was bequeathed 
to any person and the Will afforded no 
indication of an intention that the enjny ment 


*z,0f the bequest should be of limited duration, 


Te 


the principle as well as the interest should 


_ belong to the legatee and that that section, 


although it spoke only of the interest 
or produce of a fund, applied equally to 
immoveable property. I gave my opinion 
that a gift of income without more was 
a gift ofthe corpus, even though the gift 
was to the separate use or through the 
medium of a trust. I take the same view 
now. Here the inedme having been given 
and nothing being said about the corpus, 
the corpus follows it. 

The next-of-kin who were -very strongly 
represented atthe hearing of the suit have 
again appeared before me on this occasion 





#See Administrator- General of Bengal v. Hughes, 21 
Ind. Caiteor ee 
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and contend that the décsision in the case 
was not correct and that having regard to 
the death of Eliza it is open to them now to 
question the decision., l do not think it is so 
open. In addition to the many points which | 
were then discussed, a further point has been 
raised by learned Counsel appearing for them 
that under the Succession Ast, sestion 101 
applies to charitable bequests. In placing his 
arguments before me he has put forward va- 
rious contentions, With regard to some of 
them there can be no doubt whatsoever. He 
says first of all that having regard to section 
2 of the Succession Act, the Court must look 
to that Act and that alone for the law of Bri- 
tish India applicable to all cases of testamen- 
tary.and intestate suocession. We also say 
quite correstly that wherean Indian Statute 
deals with e matter, the positive language of 
the Statute precludes theapplication in India of 
the principles of English Law. It is undoubt- 
edly correct that the Indian Sucsession Act 
is a positive enactment and must be followed 
wherever it is applicable. Section 101 of the 
Succession Act provides against perpetuity. | 
He says that although the raling against per- 
petuity does not apply to charitable gifts un- 
der the English Law,still under the Sudcession 
Act if must be held thatit is applicable. He 
says that the Legislature considered the 
question of charitable bequests in connection 
with the Succession Act and he relies upon 
section 105 as an instance where express pro- 
vision is made with regard ta charitable 
gifts, I do not consider that the argument 
is sound. Jt means this that under the 
Sussession Act no bequest of any kind can 
be made to a charity, because if ig likely 
to last beyond the time provided for under 
section 101. Now section 101 of the Suo- 
cession Act embodies restrictions upon the 
power conferred by section 99 and it has 
to be read in connéstion with the sections 
relating to void bequests with which that 
Chapter deals. Itis difficult to read section 


101 as contemplating institutions. - Charit. 
able institutions need not bə per- 
sons, the term person being defined by 
section 3 of the Succession Act. The 


definition of person in the Succession Aob 
is that a person includes a company or 
association or a body of persons whether 


incorporated or not. The language of 
section 101 seems fo bə particularly in- 
applicable to the case of charities, It is 
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quite correct to say that where there is 
an Indian Statute referensca to English 
Statutes. is not permissible in considering 
it, but the rule against perpetuity which 
has basen recognised as existing in the 
Law of England independently of any Statute 
is founded upon considerations of public 
policy which are as applicable to places 
outside England as to England. This has 
been laid down by the Privy Council 
[Yeap (heach Neo v. Ong Oheng Neo (1)]. 
Learned Counsel appearing for the next-of- 


kin has not been able to place any au- 
thority before me in support of his 
contention. The Succession Act was 


enacted in 1665, more than 80 years ago, 
and although questions of this character 
have frequently come up before the Law 
Courts in India and also in England, I 
do not find any referense to any case in 
which a similar view was put forward for 
consideration. As an instance of a gift for 
general public purposes I may refer to, 
amongst others, the case of Mitford v. Reynolds 
(2). I may also refer to Rev. Josep Colgan 
y. Administrator- General of Madras (3), where 
it is laid down quite distinotly (pages 443- 
444): “The general rule is that all gifts, 
whether of realor personal property, which 
purport to appropriate property to a 
certain purpose in perpetuity are void as 
contrary to public policy, unless the purpose be 
a charitable one.” A charitable use to come 
within the application of that prinsiple must 
possess three characteristics, indefiniteness, 
meritoriousness and prepetuity. It ssems to me 
that section 10: isso worded that it excludes 
the case of charitable bequests. If it was in- 
tended by the Lagislature that the rule of per- 
petuity would also apply so far as charitable 
uses or charitable trusts are concerned, nothing 
could have baen easier than to have put in one 
simple sentence in the same manneras saction 
105 oreate a limitation. J, therefore, decide 
against the contention of the next-of-kin. I 
do not think it was open to the next-of-kin 
who have appeared and raised this question _ 
‘now toraise it, ` 

The sixth question bafore me at the origi- 
nal trial runs as follows:— i 

“What, in the evant of the provision in 

(1) (1874) 6 P. C. 381. 

(2) (1842) 1 Ph. 135; 41 E. R. 692; 65 R. R, 872; 12 
L. J. 0h34; 7 Jur. 3. 

(8) 15 M, 424 5 Ind. Dec, (N. s.) eB 
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favour of the Cirsular Road Baptist Churoh 
baing validly forfeited for breach and infringe- 
mant of the conditions, would ba the dəsti. 
nation of the funds that had baen applicable 
for such provision? Would in sush oase 
the gift over contained in the 8th olauge of 
the Second Codicil take effact or would thera 
bə an intestacy as to such funds or what other. 
wise would be the effest or result of such 
forfeiture?” I dealt with that question in 
page 209“ of my judgment. On that occasion 
the next-of-kin strenuously contended that 
the whole of the gift to the Baptist Church 
and other charities failed on the ground that 
the gift over might not operate within par- 
petuity limits, This contention was based 
upon In re Bowen Lloyd Phillips v. Davis (4). I 
held against the contention. I held that thera 
was no intestacy not even as regards the sur- 
plus insome, and I do not think that the same 
question can now ba agitated before me in 
a different form. Having regard, however, 
to the nature of the Will and the Codisils 
and the questions involved in them | think 
all the parties should get their costs out 
of the estate, the costs of the Administrator- 
Ganeral being as between attorney and 
client. Costs to be taxed as of a hearing. -. 
The Administrator. General will hand ‘over 


the moieties to the Howrah Baptist 
Church and the Circular Road Baptist’. - » 
Church. 


Mr. 0. O. Remfry, instructed by Messrs, 
Orr, Dignam § Oo., for the Appellants.—The . 
gift over from one charity to another is 
governed by the rule against perpoefuities as 
laid down in section 101 of the Indian 
Succassion Ast, basanse there was no know- 
ing when the conditions laid downin the 
Will would be broken by the Baptist 
Ohursh to whioh the properties were ba. 
queathed in the firat instance. Tho langu- 
age of section 101 is free from ambiguity 
and should ba given effact to, whatever 
might bə the English Lawon the point. 
If the Legislature intended that the Eng- 
lish Law about bequests to charity should 
not some within the purview of sestion 
101 of the Indian Snosession Act, they 
would have clearly expressed that inten- 
tion by adding an exception or proviso 


to the section. The question as to whether 
(4) (1893) 2 Oh, 491; 62 L, J. Ch. 681; 3 R. 529; 6L 
L, T. 789; 41 W. R. 535. 


* Page of 40 C.—Hd, 
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the bequest is valid is not res judicata as 
against my client, because by the decree 
based on the previous judgment this ques- 
tion was expressly left over for a future 
devision after the death of the annuitant, 
Eliza Humphreys. 

Mr, A. A. Avetoom, instructed by Messrs. 
Watkins § Co., for the Lall Bazar and Howrah 
Baptist Churches respectively, based his 
arguments on an interpretation of section 2 of 
the Indian Suscession Act and relied upon 
the desision of the Judicial Committee, 
reported as Lee v, Fagg (5), in support of his 
contention that the rule ‘against perpetui- 
ties was the same in England as in any 
other country under the British Empire; 
the rule being based on public policy and 
being independent of Statutes. 

Mr, Camell, on the same sida, urged that 
the application of gestion 101 of the Indian 
Succession Ast to charities wonld result in 
plasing charitable bequests in a less advan- 
tageous position than bequests to indivi- 
duals. The very terms of that section in- 
dicate that it was nob intended that it 
should have any application ` to- charities, 
The section concludes by laying down “the 
minority of some persons who shall be in 
existence at the expiration of that period, 
and to whom, if he attains full age, the thing 
bequeathed is to belong.” These words 
clearly indicate that the section applies 


.to individuals and not to charities, which 


sould neither be a “minor” nor conld attain 
“fall age”, as the section lays down. Pro- 
perties owned by a church are generally 
inalienable, therefore, there would arise “no 


- mischief if gifts or bequests to a church or 
to a charity became inalienable by reason 


of the gift over to another charity, the 
object of the rule against perpetuity being to 
prevent properties being inalienable beyond 
a certain time. 


Messrs. Walter Gregory and R, K. 
Ohattergee, instructed by Messrs. Leslie 
and Hinds, for the Administrator-Ganeral. 

Or JUDGMENT, 


Sanverson, O. J.—This is an appeal 
by Joseph Henry Jones and Emma Ade- 
laide Jones, the Executor and’ HEreoutcix 
of the late Thomas Gill Jones, claiming 
as, the next-of kin- of Henry Wilkin 
Jones, late of Caloutta, against the jadg- 


(2) (1874) 6 P, 0. 38, 43 L. IJ. : : 
gaw, K. 902, Uv. Eco, l; 30L. T. 801; 


ment of my learned brother Mr. Justice 
Ckandhuri delivered in 1918, 

The parties to the suit were as follows:— 
The Administrator-General of Bengal, and 
as such the executor and trustee of Henry 
Wilkin Jones, was the plaintiff. The 
first defendants were the Pastor and Deacon 
of the Circular Road Baptist Church, 
Calcutta; and they were sued as represent- 
ing the Baptist Church. The next defend- 
ant was the Pastor of the Howrah Bap- 
tist Church, sued as representing that 
Church, The third defendant was the 
Pastor of the Lall Bazir Baptist Church, 
sued as representing that Church: and, 
the 4th defendant was Thomas Gill Jones, 
whose name I have already mentioned 
and whose representatives are the appellants 
-in this appeal. 

Now, in the suit several matters were 
raised by the Administrator-General upon 
which the directions of the Court were 
asked ; but this appeal relates to one matter 
and one matter only, namely, whether the 
bequests to the Howrah Church and the Lill 
Bazar Churoh were good and valid b quests. 

The material portion of the Will is 
‘lause 17, whioh runs as follows : “On the 
death of the last survivor of them, the 
said Eliza Humphreys, Anne Hlizvbeth 


- Moffat Humphreys and Helen Winifred 


Ledlie, then I direst my said trustee to 
sell and convert into money all my real 
property and to invest the same in the 
sacnrities of the Government of India, and 
out of the said Trust Funds to hold securities 
of the Government of India for the full sum of 
Rs. 30,000 if the said Trust Funds shall 
amount to so much or shall exceed that sum, 
bat not otherwise, and if the said Trust Funds 
shall not amount to so much, then to hold 
the whole thereof upon trust to pay the 
income thereof quarterly tə twa of the 
Deacons fcr the time being of the Circular 
Road Baptist Church, to be by them 
applied in manner following, namely, as to 
a moiety thereof for the, poor’s funds in 
connection with the said Church for the 
sustenance and support of the poor belong- 
ing to the said Ohurch or the songrega- 
tion usually worshipping in the said 
Baptist Chapel, and as to the other moiaty 
for the General ‘Fund in connection with 
the said Church for the following pur- 
poses,’ Then he sets out certain purposes. 
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From the terms of this clause it is 
obvious that this was a trust both for 
charitable and for religious purposes. 


There were no less than four Codiosils to 
this Will. The one which is material to 
this appeal is the second Codicil. By clause 
7 of that Codicil the testator directed as 
follows :— I direct that the provision 
made in my said ~ Will and Codicil in 
favour of the Baptist Church worshipping 
in the Lower Circular Baptist Chapel, 
` shall be subject to the following further 
conditions: 

“(a) That no ordained Minister of the 
Gospel or Missionary 
Baptist Missionary Society be ever elected 
as a Deacon of the said Church or be 
allowed to canvass for votes to secure his 
election as a Deacon of the 
Ohursh, 

“(b) That at each of the communion 
services, commonly salled the Lord’s Supper, 
celebrated inthe Chapel or elsewhere there 
shall be two sups used, one of alesholic 
or fermented wine and: one of unferment- 
ed wine, and each person communicating 
shall be permitted to partake of which- 
ever cup he or she pleases without having 
his sonscience overridden. 

“(c) That ‘the said Deacons do not 
introduce any innovation into the practice 
of the said Church but adhere to the old 
practices which have always been observ- 
ed in Baptist Open Communion Chur- 


8. 6 

“(d) That before any money is paid 
by my executors or trustees quarterly to 
Deacons for the time being of the said 
Church, there shall be given to the said 
executors or trustees every quarter a 
certificate signed by the Pastor and two 
of the Day Deacons, testifying that the 
conditions of this:-and of the other Codicil 
‘and of’ my Will have been carefully, con- 
scientiously and strictly observed.” 

Then in clause 8 the testator directed 
as follows :— ‘I further direct that should 
the conditions laid down in the last clause 
hereof, or in the prévious Codicil, or in 
my said Will, be broken or in anywise 
infringed, then and in that case one-half 
of the interest, dividends, etc., that I have 
set aside for the said Lower Circular 
Road Baptist Church shall be made over 
and paid to the Pastor for the time be: 


oa 


or Member of the - 


said 


ing of the Howrah Baptist Church for the 
benefit of the said Church generally and, 
the other half thereof to the Reverend 
Arthur Jéwson’s Faith Orphanage at present 
of No. 117, Dhurumtolla Street (if then 
existing), or -if not in existence, to 
the Pastor of the Lall Bazar Baptisti 
Church for the banefit of the said Church 
and of the poor of the Church.” We have 
no concern with the Faith Orphanage in 
this appeal, because it was stated tbat 
the Faith Orphanage had ceased to exist 
at the material time, and the consequence 
was that the two churches, the bequests 
to which were in question in this case, 
were the Howrah Baptist Church and the 
Lall Bazar Baptist Church. 


The question which was argued on the 
appeal was whether the gifts to the Howrah 
and Lall Bazar Churches were invalid on 
the ground of remoteness, 

It was said that by the terms of the 
Codisil No. 2 these gifts were to vest 
upon the happening of a spesified uncertain 
event (viz. the -failure of the Circular 
Road Chursh to perform the sonditions 
set out in the 2nd Codicil), which might 
be too remote. 


It was urged that if was possible that 


the above-mentioned event might not 
happen until some time (whether it is 
short or long is immaterial) after the 


lifetime of the last survivor of the persons 
living at the testator’s decease, mentioned 
in clause 17 of the Will, and that cone 
sequently the gifts would be invalid by 
reason of section 10] of the Succession Act 
of 1855, for the vesting of the bequests 
would be delayed beyond the lifetime of 
one or more persons living at the testator’s 
decease. ` 

The first point raised was tbat this 
matter was res judicata by reason of the 
decision whioh Mr, -Justice Chaudhuri had 
given in the same suit on the 16th of 
July 1912. 

Section Ll of the Code of Civil Procedure 
is the material section, That runs as 
follows :— No Court shall try any suit- 
or issue in which the matter directly and 
substantially in issue has been directly and 
substantially in issue- in a former-- suit 
between the same parties, or between par- 
ties under whom they or any of them 
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claim, litigating under the same title, 
in a Court competent to try such sub- 
sequent suit or the suit in which, such issue 
has been subsequently raised, and bas been 


beard and finally decided by such Court.” 


T am not sure that having regard to 
the words of the section, it applies to this 
case at all. 

It prohibits the trial of a suit or issue in 
which the matter directly and substantially 
in issue bas been directly and substantially 
in issue in a former suit, and the first 
explanation proviđes that “the expression 
‘former suit’ shall denote a suit which has 
been desided prior to the suit in question, 
whether ‘or not it was instituted prior 
thereto.” 

In this. case the previous decision was 
in the same suit. 


Further, although Mr. Justice Chaudhuri 
in his judgment of 1912* did decide that 


-the gift over to the Howrah and Lall Bazar 


Churches was valid and that there was no 
intestacy, he sonfined the directions to the 
disposal of the residuary Trust Funds during 
the lifetime of Eliza Humphreys, who was 
the last survivor of the persons mentioned 
in clause 17 of the Will, and the decree 
soncluded as follows: — “And this Court doth 
not think fit at present to determine the 


destination of the income of the said re-- 


siduary Trust Funds or of the corpus there- 
of or the righta of parties therein and thereto 
respectively after the death of the said Eliza 
Humphreys and doth defer the determina- 
tion of the said questions until after the 
death of the said Eliza Humphreys, when 
the parties entitled’ shall be entitled to 
apply to the Court in this suit for the eeler: 
nation thereof.” 


I think this provision left it open to the 
parties to raise the question of the validity 
of the gift over to the two churches, 
which would be one of the questions in- 
volved in.considering the matter, the determi- 
nation of which was expressly deferred by 
the decree. 

Further it appears that the argument 
which was based on section 101 of the 
Succession Act was not raised before Mr. 
Justice Ohaudhori in 1912, and in any 


event, in my judgment, the previous desi-~ 
that the rule against perpetuity inyolyed two 





#See 21 Ind. Cas, 183.—Ed. 


sion of Mr, Justice Chaudhuri would not 
prevent him considering and deciding that 
question on the further hearing in the 
same suit, In view of the above-mentioned 
matters and the express reservation contained 
in the decree of 1912, which has been 
already referred to, I do not think the 
matter can be said to haye been “finally | 
decided” within the meaning of section 11 
of the Code of Civil Procedure so as to 
prevent Mr, Justice Chaudhuri considering 
the point raised in respect of section 101- of 


“the Succession Ast. 


In any event, in my judgment, the 
matter must be open to the appellants in 
this appeal, 

The decree of 1912 did not finally decide 
“all the matters raised in the suit. 

On the contrary, if expressly deferred for 
determination in the future the question of 
the destination of the corpus and income of 
the residuary Trust Funds after the death of 
Eliza Humphreys, and this is the matter now 
under discussion. 

It was ina sense an interlocutory decree 
in the suit and it did not finally decide’ the 
above question.. This was not finally 
decided until Chandburi, J.’s judgment in 
March 1918, 2 

For these reasons, in my judgment, it was 
open to the appellants to raise the matter in 
dispute on this appeal. 

As regards the main question in the 
appeal, it was argued on behalf of the ap- 
pellants that the question must be desided 
by the terms of section 101 of the Succes- 
sion Ast, that the Act was one which 
amended and defined the rules of law ap- 
plicable to intestate and testamentary suo- 
cession in British India, and that unless 
the two, churches in question could shew 
that the bequests tothem were specifically 
excepted from the operation of its provisions, 
the Act must apply, 

It was argued by Mr, Avetoom for the 
Lall Bazar Church that the bequest to 
charity was one bequest and inoluded -the 
gifts to the two churohes in question, and 
that the mere shifting of the charitable be- 
quest from one object to another was not 
material and did not render the bequest 
invalid, 

“Mr. Camell for the Howrah Church argued 


matters: — 


~ 
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(1) a provision ‘against perpetual inalien- 
abilily, f 

(2) a prohibition against vesting beyond a 
certain time. 


He urged that perpetual trusts in favour of 
charities were permissible in India, ard if so, 
there was.no reason why the exception which 
had been grafted on to the rule in England 
allowing the shifting of the charitable 
bequest from one object to another, as in 
Ohrist’s Hospital v. Grainger (6), should not 
also be permitted. 

In other words, it was argued that the 
above principles of English Law were in 
force in India at the time of the passing 
of the Succession Actin 1865 and that it 
was not the intention of the Legislature to 
alter.the law in India by departing from 
the Jaw of England in this respect. a 

In my judgment that is not the course 
which should be adopted in construing this 
Ast, f ; 

In Norendra Nath Sarcar v. Kamalbasini 
Dasi (7) the Judicial Committee of the 
Privy Counsil indicated the proper mode 
of dealing with an Act intended to codify 
a particular branch of the law. 


At page 26, Lord Herschell’s opinion in 
Bank of England v. Vagliano (8) was approved. 
It is as follows; — The proper course is in 


the first instance to examine the language | 


of the 
natural meaning, uninflaensed by any con- 
siderations derived from the previous state 
of the law, and not to start with inquir- 
ing how the law previously stood, and 
then, assuming that it was probably 
intended to leave it unaltered, to see if the 
words of the enactment will bear an inter- 
pretation in conformity with this view. If 
a Statute, intended to embody: in a sode 
a particalar branch of the law, is to be 
treated in this fashion, it appears to me 
that its utility will be almost entirely 
destroyed,. and the very object with 
which it was enacted will be frustrated. 
The purpose of such a.Statute surely 


(6) (1849) 1 Mac. & G. 460; 16 Sim. 83; 1 H, & Tw. 
533; 19 L. J. Ch. 33; 14 Jur. 339; 41 E. R. 1343; 84 
R. R. 128. i 

(7) 23 I. A. 18; 28 O, 563; 6 Sar. P. C, J. 667; 6 M. 
L. J. 71; 12 Ind. Dec. (N. 8.) 374. 

(8) (1891) A. C. 107; 60 L. J. Q. B. 145; 64 L.T. 
353; 39 W, R. 657; 55 J. P. 676. 


Statute and to ask what is ita 


was that on any point specifically dealt 
with by it, the law should be ascertained 
by interpreting the language used, instead 
of as before, roaming over a vast number 
of authorities in order to discover what the 
law was, extracting it by a minute oritical 
examination of the prior desisions..,...” 
And the head-note of the Privy Counoil 
ease is: “A Code must be construed ao- 
cording to the natural meaning of the 
language used and not on the presumption 
that it was intended to leave the existing 
law unaltered.” | 

This was with reference to the Snocession 
Act of 1865 which we have now under 
consideration. 

The Act recites that ib is expedient to 
amend and define the rules of law applicable 
to intestate and testamentary succession in 
British India. 

Section 2 providesas follows :— ‘Except 
as provided by this Act, or by any other 
law for the time being in foree, the rules 
herein contained shall constitute the law 
of British India applicable to all cases 
of intestate or testamentary suscession.” 
So that, saving the exceptions there men- 
tioned, the rules in the. Act contained are 
to constitute tba law in India applicable 
to all cases of intestate and testamentary 
succession. 

With referense fo this section it has 
been held by this Court in Nepen Bala 
Debi v. Seti Kanta Banerjee (9) that 
ithe words “applicable to all cases” operate 
‘as a repeal of the previously existing 
law, and that subject to the exception 
in the section the Courts must look to 
this Act and this alone for the law of 
British India applicable to all cases of 
testamentary and intestate succession ‘and 
‘with regard to the exceptions, the burden 
is upon those who rely upon the excep. 
tions to prove that their case comes within 
them, 

The first part of the exception in ses- 
tion 2 is clearly confined to provisions 
which are to be found in the Act itself, 
and the other half refers to provisions of 
“any other law for the time being in force.” 

I have great doubt whether this 
can be taken to mean that the rules of 
English Law which werein forse in India 


(0) 8 Ind, Cas, 4t; 150, W. N. 158, 12 0. D, J 459, 


390 


JONES, J. H, V. ADMINISTRATOR-GENERAL OF BENGAL, - 


at; the time of the passing of this Aot 
are to be preserved: but it is not neces- 
sary to decide that, because, in my judg- 
ment, the matter under discussion is dealt 
with by the Act, and the positive language 
of the Act, as contained in the provisions 
of section 101, is sufficient to preclude 
the application of English Taw. 


Section 101 provides as follows:—‘No 
bequest is valid whereby the vesting cf 
the thing bequeathed may he delayed 
beyond the lifetime of one or more per- 


sons living at the testator’s decease, and. 


the minority of “some person who shall 
be in existence at, the expiration of that 
period, and to whom, if he attains fall 
age, the thing bequeathed is to belong.” 

The provisions of this section create a 
rule which is different to the rule in 
English Law existing at the time of the 
passing of the Act. The rule in Hnglish 
Law was that no valid interest could be 
created which did not of necessity 
vest within the prescribed period of 
a life or lives in being and 21 years 
after ; subject ta the exception which had 
been grafted “upon the rule that where 
charities were concerned, the mere shifting 


of a charitable trust from one object 
to another did not invalidate the 
bequest. ; 


By sestion 101 the above rule is departed 
from, for the bequest is not valid if the 
vesting may be delayed beyond the lifetime 
of one or more persons living at the 
testator’s decease, and the minority of 
some person who shall be in existence at 
the expiration of that period, and then 


only if the thing bequeathed is to belong, 


to bim if he attains full age. 
By the definition in clause 3, ‘minor’ 
means~a person who shall not have 


completed the age of 18 years, and minority 
means the status of such person, So that 
the rule in India as laid down by the 
section is different from that existing in 
England at the time of the passing of the 
Ast. 

The language of the section is positive; 
it provides that “no bequest is valid 
whereby, etc.” Toapply the plain meaning 
of the language used, “no bequest’ must 
mean no bequest of any kind, whether a 
bequest to ai individual or 9 charity, It 
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is said that the words contained in the 
sestion relating to the minority of some 


person show that this section could not be 
intended to apply to a charitable bequest, 
but could only be applicable to bequests 
to individuals, . I do not think this is a sound 
argument, 

The section in the first part provides 
that no bequest is valid if the vesting 
may be delayed beyond the lifetime of 
one or more persons living at the testator’s 
decease—the second part of the section 
provides that in a certain event the vesting 
may be still further delayed, če, it may 
be delayed for the minority of a person 
who shall be in existence at the expiration 
of that period (1, e. the lifetime of one or 
more persons already mentioned), -provided 
that the thing bequeathed is to belong to him 
if he attains full age. 


It was argued that the result of holding 
that a charitable bequest was included in 
section 101 would be that the vesting of 
the bequest could not be delayed for so 
long a time as if the bequest had been 
to an individual living at the testator’s 
decease with a gift over to a minor if 
he attains full age. That may be so; but 
that does not seem fo me a suficient 
reason for disregarding the plain words of the 
section. 

Section 105 deals with bequests to reli. 
gious and charitable uses : so that the 
framers of this Act had bequests to charity 
in their minds at the time the Act 
was drafted, and tbey must be presumed 
to have known of the exception in favour 
of charitable bequests as laid down in 
Ohrist?s Hospital y. Grainger (6), and it seems 
to me that if the Legislature had intended 
to except bequests to charities from the 
operation of section 101, nothing would have 
been easier than to add a proviso to section 
101 carrying out the rule laid down in Christ’s 
Hospital v. Grainger (6). 


There, however, is no such proviso : The 
main rule of English Law in this respest has 
been materially altered, as I have shown, by 
the provisions of’the section, and that being 
so, and in the absense of any “ specific 
provision in the Act preserving the 
exception which had been grafted on to 
the English rule of Jaw in favour of 
charities, I see no reason for holding that 
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the Act intended the exception to be 
preserved.- i 


The language of section 101, in my 
judgment, is clear and unequivocal and 
applies to all bequests, whether they are 
of a charitable nature or not. 


In my judgment, therefore, the bequests 
to the Lali: Bazar and the Howarh Chur- 
ches are within the section 101, and it 


remains to be considered what is the, 
result, 
It was not seriously disputed that by 


the terms of clause 17 of the Will and 
clauses 7 and $ of the 2nd Codicil the 
bequests to the Howrah and Lall Bazar 
Churohes might rot come into operation 
until sometime after the death of the last 
survivor of persons living at the testator’s 
decease, vizą those persons mentioned in 
clause 17 of the Will: for the Lower Circular 
Road Church might have performed the con- 
ditions sot out in clause 7 of the 2nd Codicil 
for a time (it.might have been for a year or 
years, the length of the time is not 
material) and then it might have failed to 
comply with the conditions, so that the 
bequests to the Howrah and Lall Bazar 
Churches were dependent upon the happening 
of a specified uncertain event (viz, the 
failure by the Lower Cirenlar Road 
Church to perform the éonditions laid down 
in clause 7 of the 2nd Codisil), which 
might not have occurred until sometime 
beyond the lifetime of persons living at the 
testator’s decease as mentioned in clause 17 
of the Will, 


Consequently, in my judgment, the 
bequests to the Howrah and Lall Bazar 
Churches were not valid on the ground that 
the vesting of the funds bequeathed to these 
-cshurohes , might be delayed beyond the 
lifetime of one or more persons living at the 
testator’s decease. 


“There is one more argument which I must 
deal with, viz, that presented by Mr. 
Avetoom, that there was only one bequest 
to charity, and that it vested upon the death 
of Miss. Eliza Humphreys. This I cannot 
accept, and I think the terms’of the Will and 
the 2nd Codicil make it clear that there were 
three bequests, onetothe Cireular Road Church 
and the other two to the Howrah and Lall 
Bazar Churches, which latter bequests would 


< 


only come into forse in the event of the Lower 
Circular Road Church failing to perform the 
conditions laid down; and as regards the 
vesting, in my judgment, the bequests to the 
Howrah and Lall Bazar Churches would nct 
vest in them until the Lower Circular Road 
Church had failed to perform the specified 
conditions,. That this must be so, is 
indicated by the terms of section 107, 
which relate to the vesting of a legacy: 
the same reasoning would apply to the 
vesting of the bequests, 


There is no doubt that in fact the 
bequests to the Howrah and Lall Bazar 
Churches, if valid, wonld have in fact soma 
into operation on the death of Miss Bliaa 
Humphreys, inasmuch as it appears from 
the decree of 1912 that the Lower 
Circular Road Church had not complied 
with the conditions contained in the 
Codicil and was not in a position to do 
so; ‘but the quastion does not depend upon 
what did in fact happen: it was admitted 
that the material question was whether 
under the terms of the Will and the 
Codicil the bequests to the two churches 
in question might be delayed beyond the 
time specified by the Act. 


For these reasons, in my judgment, the 
appeal should be allowed anda declaration 
made that the bequests to tke Howrah 
Church and Lali Bazar Church are invalid, 
that as regards the corpus and income of 
the residuary Trust Fands in question 
after the death of Eliza Humphreys there 
is an intestacy, and that an enqniry by the 
Registrar, if fecessary, should be held ag 
to the next-of-kin entitled thereto. There 


‘should be a direction to the Administrator. 


General to make over the corpus and 
income to the persons so found to be entitled 
thereto. 


We think that having regard to the 
terms of the Will and the Oodisile the 
costs of all parties, except of those to whom 
I shall refer dirsstly, should come ont of 
the estate, the sosts of the Administrator. 
General being as between attorney and 


client. Of the threes respondents Mrs, 
Blanche Grace Walsh, Wilfred Boswell 
and Mrs. Nesta Naomi Sherwin, Mrs, 


Blanche Grace Walsh did not appear, 
and we make no order as tọ her costs, 


t 
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With regard to W. Boswell and Mrs, 
N. N. Sherwin we think that the proper 
order is“this :—The question of their costs 
cannot be determined definitely at the 
present moment and it will be . dependent 
upon the enquiry as to the  next-of-kin. 
The order, therefore, will be that if it 
turns out upon the enquiry that they are 
entitled as next-of kin, then they will 
get their costs. of this appeal ont of the 
estate: If it turns out that they are not 
entitled as next-of-kin, then they will 
not get costs out of the estate, but will 
have to bear their own costs themselves. 


We think that the Administrator-General 
may, pending the enquiry as to the next- 
of-kin, invest the sum, which is now 
released, in the War Loan. 


Wooprorre, J.—In’ my opinion- it is 
quite clear that the question before us is 
not res judicata, On the contrary the 
decree of 1912 expressly reserved the 
question of the destination of the corpus 
and income of the residuary Trust Fund 
after the death of Eliza Humphreys, which 
is the matter now for decision. 


On the merits it appears from the 
Indian Succession Act that its framers 
had in mind charities, and have in faot 
under section 105 made a new and’ 
specific provision therefor. The language 
of section 101 is plain and applicable to 
the present case, unless it be shown that 
a reservation in favour of charities exist- 
ed either by virtue of the previous law 
or by the Act itself. The Act itself has 
no such reservation: Thongh its framers 
must have been aware of the leading casa 
of Christ's Hespital v. Grainger (6), they 
have not made the finding in that 
decision a proviso to the section. This 
indicates, so far as it goes, that if was not 
the intention to apply this decision to 
this country, and ‘this again meets the 
argument that this exception in favour of 
charities is to be found in a law existing 
previously to, and now independently of, 
the Act, assuming that there is now such” 
a law of succession. 


I may here add that according to 
English Law a gift to charity may ke bad 
for remoteness if it follows the gift to an 
individual. Upon the contention of the 
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respondent that section 101 does not 
apply to charities at all, it follows, and 
indeed it is admitted, that ‘there is no 
section in the Act which would exclude a 
case of remoteness not allowed by English 
Law. It is accordingly said that the 
whole matter is to be dealt with inde- 
pendently of the Act--whether the bequest 
is a gocd or a bad one. I do not think, 
however, that this was the intention of 
an Ast enacted to deal with the whole 
subject. There may be matters with 
which it has not dealt; but this is, in 
my opinion, not one of them. The 
language of section 101 is clear and no 
exception is stated. 

The argument that we are here to deal 
with only one bequest, is not in accordance 
with the facts. 


I agree, therefore, with the judgment 
of the learned Chief Justice. 


Appeal allowed, 


1 


`~ PUNJAB CHIEF COURT. 
FULL BENCH. 
Reviston Petition No. 976 or 1916. 
January 2, 191%, 

Present:—Mr. Justice Chevis, Mr. Justice 
Shadi Lal and Mr. Justice Broadway. 
Ohaudhri KISHEN SINGH—Derenpant— 

; PETITIONER 
versus 
INDUSTRIAL BANK OF INDIA1 
LIQUIDATION— PLAINTIFE— RESPONDENT. ,, 
Companies Act (III of 1918), s. 171—Appeal arising 
out of suit in mehich Company was plaintif—Leave of 
Court, whether necessary. $ 
An appeal or an application for revision arising 
out of an action brought by a Company does not 
come within the purview of section 171 of the Com, 
panies Act and can be instituted or proceeded with 
without the leave of the Court. [p. 394, col, 1.] 
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Petifion for revision, under section 44 (e) 
of Act IIL of 1914, against the’ order of 
the Senior Sub-Judge, Ludhiana, dated the 
26th June 1916, modifying that of the 
. Munsif, second class, Ludhiana, dated the 3rd 
July 1915. 

Mr. Jai Gopal Seth, for the Petitioner. 

Mr. Niranjan Pershad, Official Liquidator, 
for the Respondent. 


JUDGMENT.—The question of law, which 
has been referred to the Full Bench for 
decision, is whether an appeal or an application 
for revision arising out of a suit, in which a 
Company was the plaintiff, comes within 
the purview of section 171 of the Indian 
Companies Act VII of 1913, and cannot 
consequently be instituted or proceeded with 
without the leave of the Court. Section 
171, upon the interpretation of which the 
answer to the question depends, runs as 
follows: —~ 


“When a winding up order has been 
made, no suit or other legal proceeding 
shall be proceeded with or commenced 
-against the Company except by leave of 
the Court, and subjedt to such- terms, as 
the Court may impose.” 

Now -+here can be no manner of 
donbt that an appeal or an application for 
revision is a legal proceeding, within the 
meaning of the section, but the matter does 
not rest there. Can such a 
arising out of an action brought by a 
Company be regarded as a proceeding against 
the Company? Prima facie there is sonsider- 
able force in the view taken bya Division 
Bench of this Court in Milawa Ram 
v. People’s Bank of India (1) ‘that the 
proceeding is intended to wrest from the 


decree obtained by it in the Court 
below, a decree which but for the 
appeal or revision would establish the 


Company’s title in the subject-matter of 
the suit, and that it should, therefore, be 
treated as a proceeding against the 
Company. 2 

On the other band, the language of the 
section can be construed to mean that the 
proceeding in question should not be treated 
‘as a thing apart, irrespective of what has gone 
before, and that it should be viewed with 
reference to the action ont of whish it arises. 


(1) 36 Ind, Cas, 618; 91 P, R. 1916; 80 P, L. R. 1917, 
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This view has found favour with the highest 
Judicial Tribunal in England, and after 
considering the matter carefully we do 
mot. think that there is any adequate ground 
for our taking a contrary view. There 
can be no doubt that when an azstion is 
brought by or on behalf of the Company, 
the defendant can file his written statement 
and resist the action withont the leave of 
the Court. Suppose, the defence fails in 
the Court of first instance, is the defendant 
precluded from asking the higher Court 
to adjudicate upon that defence without 
the Court 
conducting the liquidation? It can be 
legitimately contended on his behalf that 
he did not take the initiative in setting 
the machinery of the Court into motion, 
and that consequently his failure in the 
Court of first instance should not debar 
him from going up to the higher Court 
and satisfging it that his defenca was 
correct and that the action against him ought 
not to have been successful, 

This, in substance, is the ratio decidend: of 
the judgmert of the House of Lords in Humber 
v, Griffiths (2), where Lord Davey in delivering 
the judgment of the Court observed that “when 
once an action by the Company itself has 
been proceeded with, there is no necessity 
for the defendants in the action to obtain 
leave for any defensive proceeding on their 


proceeding *- behalf”; afd further remarked that “the 


respondents having been successful” in the 
lower Court ‘cannot now object to the 
appellants’ defending themselves against the 
consequence of the judgment by the 
ordinary means of an appeal to this house”, 
This judgment proceeds upon section 87 
of the English Statue, 25 and 26 Vistoria, 
Chapter 89, which, section is practically 
in part materia jwith saction 171 of the 
Indian Act, the only difference being that 
the English Statute uses the words “any 
suit, action or other proceeding.” while the 
the words suit or 
other legal proceedings”; but the differenes 
is merely a verbal one and indicates no 
change in substance. The judgment o 
the House of Lords was delivered in 1901, 
and: has never been questioned so far. 
Indeed, the Companies Act of 1862 has been 
repealed by the Companies (Consolidation) 


(2) (1901) 85 L. T. 141. 
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Act of 19u8, and section 87 has been 
re-enacted by section 142 of the new 
Statute; and this new enactment in 
almost identical terms lerds support to the 
view thaf the exposition of the law 
contained in that judgment has received the 
implied approval of the Legislature. 
Dissenting, therefore, from the rule laid 
down in Milawa Bam v. People’s Bank of India 
(1) and following the exposition of the law 
contained in Humber v. Griffiths (2), we hold 
that an appeal or an application for revi- 
sion “arising out of an action brought by 
_& Company does not come within the 
purview of section 171 of the Indian 
Companies Act and that it can be instituted 
or proceeded with without the leave of tke 
Ooart. The case must now go back to the 
Single Bench for decision on the merite, 


Cuse remanded, 


PRIVY COUNCIL. 
APPEAL FROM THE Boarp or REVENUE, 
UNITED Provinces. 

. April 16, 1918. 
Present: — Viscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and 

Mr. Ameer Ali. + 
Rani PARBATI KUNWAR— 
APPELLANT 
versus 
THe DEPUTY COMMISSIONER 
or KHERI AND anoTHER— 


‘ RESPONDENTS. 
' Oudh Rent Act (XXII of 1886), Ch, VII-A—Thikadar 
~— Enhancement of rent. i 

Chapter VII-A. of the Oudh Rent Act, 1886, applies 
to thikadars, and consequently a “favourable rent” 
payable by a thikadar or person to whom the collection 
of rentsin a mauza has been leased, is liable to be 
enhanced in the circumstances and subject to the 
condition therein provided. [p. 896, col. 1.! 

Appeal from a decree of the Board of 
Revenue for the United Provinces of Agra 
and Ondh, dated the 2nd April 1915, revers- 
ing that of tke Commissioner, Lucknow, 
dated the 7th Ostober 19.4. 

FACTS of the case are sufficiently stated 
in their Jordships’ judgment, In the 


appeal the question for determination was 
whether the rent payable by the appellant 
under a lease therein set ont was liable 
to enhancement under Chapter VII-A of the 
Oudh Rent Act, 1886 (XXII of 1886), The 
Board of Revenue had held that it was. ~ 

Messrs. DeGruyther, K. C., and Amiend 
Jackson, for the Appellant, submitted that 
Chapter VIL-A of Act XXII of 1886 applied 
only to grants of land. The lease in suit 
was not a grant: it gave appellart no 
right of occupancy in the land. Appellant 
was a thikadar, not a tenant under section 3 
(10).- Chapter VII-A did not apply to her, 
and the rent payable by her was not 
liable to enhancement. Various sections of 
Act XXII of 1886 were discussed. 

Sir Erle Richards, K. O, and Mr. O'Gorman, 
for the Respondents.—Act XXII of 1886 


applies to the oase. Before that Act a 
grant like thet in the lease was liable 
to resumption after the death of the 


grantor under section 52 of Act XVII of 
1676. That liability was taken away by 
Chapter VII-A, which was added to Act XXII 
eof 1866 by U. P. Act IV of 1901, and 
the liability to enhancement of rent was 
substituted. There was thus no ‘hardsbip 
to the thikadar. The policy of the 
Government was to put an end to grants 
of this class, as they affested the pro- 
prietor’s ability. to pay the Government 
revenue. Chapter VII-A applies to all such 
grants whatever name is given to them, 

. Mr. DeGruzther, K. O., replied. A 

JUDGMENT. 

Ste Joan Ence.—This is an appeal from 
a decree, dated the 2nd April 1915, of 
the Board of Revenue for the. United 
Provinces of Agra and Oudh, which set 


Hi 


aside a decree, dated 7th October 1914, of —— 


the Court of the Commissioner of Lucknow, 
and restored a decree or order, dated the 4th 
June 1914; of the Court of the Deputy 
Commissioner of Sitapur. 

The snit in which this appeal has been 
brought was iostituted in a Court of 
Revenue which alone had jurisdiction to 
entertain the suit, a Civil Court having 
no jurisdiction in the matter. In the suit 
the plaintiffs claimed a decree for the 
possession of .the entire villdge Manzi 
Bandhia Kalan, situate in Pargana Nigha- 
san, in tke district of Kheri, by resump- 
tion of the muafi, and in the alterpatiye 
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that the rent might be fixed at a proper 
amount under section 107G of Act XXII 
of 1886. (she Ondh Rent Act, 1886), and 
other reliefs which need not be referred 
to. The Deputy Commissioner of Sitapur, 
before whom the suit came for trial, did 
not grant a decree for resumption, but 
having found that the rent was liable to 
be enhansed under section 107G of- Act 
XXII of 1886, by his decree declared 
that the defendant was a tenant of the 
-Mauza without --any right of occupancy, 
and determined the rent to be payable at 
2,000 rupees per annum. The only ques- 
tion to be considered in this- appeal is, 
whether the rent at which the Mauza 
was held by the defendant of the plaint- 
iffs at the date of suit was or was not 
liable to be enhanced, and _ that. question 
depends upon the nature of the lease 
. under whioh the Mauza was held by 
the defendant. ; 

Mauza Bandhia Kalan is part of the 
Taluqdari estate of Majbgain. On the 
_13th November 1282, Raja Milap Singh, 
in whom was then vested that estate, by. 
his. Will devised Mauza Bandhia Kalan to 
his wife Rani Dhan. Kunwar, who on his 
death obtained possession of the Mauza. 
Thereafter Rani Dhan Kunwar, in order 
to provide maintenance for her danghter, 
who is the defendant in this snit and 
the appellant in this appeal, and mainten- 
ance for that daughter’s son executed 
on the 23rd February 1891 the following 
lease :— - 
© “Tease in favour. of Chhoti Betia, i. e., 
Parbati, who is married at Malanpur, and 
also in favour of the grandson, z. e, 
the dear son of the said’ daughter, 
granted by Rani Dhan Kunwar, ‘talukdar’ 
of -Majhgain and Bhur, Pargana Nigba- 
san. 

“Mauza Bandhia - Kalan, Pargana and 
Tahsil Nighasan, ‘Hadbast’ No. 61, owned 
and possessed by me, the executant, the 
revenue of which, along with that òf the 
entire ‘Taluka,’ is paid to Government, is 
leased to you from 1297 Fasli up to the 
term of your life and that of your dear 
son, at a ‘jama’ of 584 rupees per 
annum. You should take possession of the 
said Mauza from 1297 Fasli as a lessee 
for life and bring into your own use .all 
sorta of receipts which include ‘mal’ and 


‘siwai’ and pay to me 584 rupees annnal 
lease money, instalment by instalment, 
year by year, without objection, and all 
sorts of profits will belong to you and 
your dear son during your respestive lives 
and aftér you and your dear son the 
lease of the Manza will end and it will 
as before, revert to the possession of the 
holder of the ‘liaka’ (estate). During 
your life and that of your dear son 
neither I nor any heir or representative 
of mine will have power to set aside 
the lease. If yon do not pay the jama 
reserved by the lease at the proper time 
it will be duly recovered from you with- 
ont interest by means of a snit in Court 
You should, during the period of your 
lease, fully carry out all orders issued by 
the authorities in respect of thé village 
30, that no stigma of disobedience of orders 
might attach to ‘you or to the ‘taluka’ 
(estate), “You should keep the tenantry 
satisfied m every way, so that the popula- 
tion of the village might increase and the 
village might not become desolate. Under 
proper circumstances you.are also authorised 
to eject the tenants so that you might 
eject them after issuing notice of ejectment 
Yeu should, however, see that they Are 
not oppressed, You are anthorised to 
enhanoe or reduce the rent of the tenants 
so far as it is just. You shall Garry on all 
the affairs of tke village just as they 
have béen hitherto conducted. < 

There few presents have, 
been executed by way of a lease 
as evidence, 

Boundaries of Mauza Bandhia Kalan :— 

“Bast. — Bandhia Khurd. 

„West, —Hamlet of Gangaband 

„North.—-Oudh forest. 

„South. — Gangaband. 

Dated the 23rd February, 1891. 


i “Rant Daan Konwar.” 
Under that lease the defendant 
the thikadar or person to whom the Ka 
of rents iv the Mauza had been leased by 
Rani Dhan Kunwar, who was then the 
landlord. Rani Dhan Kunwar died in 
1891. After her death the Taluq vested 
in Reghubar Singh, a plaintiff and one of 
the respondents, and in Raj Mangal Singh 
represented in this suit and appeal by the 
Depu'y Commissioner of Kheri as the 


therefore, - 
to stand 


x wa 
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special manager of the Court of Wards’ of 
the estate of Majbgain. 

Land forming a Mahal or part of a 
Mahal which is under Chapter VI1-A of 
Act XXII of 1886 liable to, be resumed 
by the proprietor or to have the rent 
payable in respect of it enhanced mugt be 
land held rent-free or at a favourable 
rate of rent. By Section 107-I of the Act 
it is enacted that :— 

“For the purposes of this Chapter (Chap- 
ter VII-A) a grant of land at a favour- 
able‘ rate of rent means a grant of land 
at a rent less than the aggregate of the 
revenue and local rates payable thereon.” 

All three Courts in India have found 
that the rent of 584 rupees, which was 
made payable by the lease of the 23rd 


‘February 1891, was a favourable rate of 


rent within the meaning of Chapter VII- 
A. But it has been ‘contended on behalf 
of the appellant that Chapter VII-A does 
not apply to persons holding land as 


=” thikadars. That contention is based on section 


3, clause (10) of the 
which a— 

“tenant means any person, not being 
an -under-proprietor, who is liable to pay 
rent; and in the following portions of 
this Act, namely, sections 13, 14, 17, 18, 
29, 53, 54, 55, sub-sections (1) and-€2), 56, 59, 
60, 61, 62, 108, 126 and 138, but in no 
others, ihe expression ‘tenant’ shall be held 
to include a tnaikadar or person to whom 
the collection of rents in a village, or 
portion of a village has been leased by the 
landlord.” 

Section 3 (10) which contains that 
definition was part’ of Act XXII of 1886 
as ib was passed in 1686, Chapter VII-A, 
which deals with the resumption and 
the enhancement of the rent of land held 
rent-free or at a favourable rate of rent 
and contains section 107A to section 107K, 
was added to Act XXII of 1886 in 1901 
by an amending Act, U.P. Act IV. of 
1901, and consequently the specific enact- 
ments of Chapter VII-A are not limited 
in their application by section 3 (10), 
which must be regarded as a mere glossary 
defining the terms “tenant” and * ‘thikadar” 
as those terms are employed in the Aot 


Ast, according to 


XXIL of 1886 as it stood in 1886 when it 


was passed. 
The object of enacting Chapter VILA 


“he continues to discharge the latter. 


` 


which the Government of India had in 
view obviously was the protection of the 
Government revenue assessed upon -agri- 
cultural lands, and as faras, possible to 
maintain proprietors of lands ina position 
to enable them to pay the Government 
revenue and the local rates assessed upon 
their lands, and thus to avoid losing their 
lands by making default in payment of 
the revenue due to the state. In some 
parts of India, in Oudh -for instance, 
many proprietors of lands were -in the 
habit of acting improvidently in making 
grants of lands, by lease or otherwise, 
rent-free or at rents which did not enable 
them to pay the public revenue and local 
rates assessed upon their lands. As early as 
1793 the Governor-General in Counsil 
passed Regulation XTX. of 1793, with a 
similar object of protecting the Government 
revenoe derivable from lands. In section 1 
of that Regulation it is stated: “By 
the ancient law of the country, the ruling 
power is entited to a certain proportion 
of the produse of every. bigha of land 
(demandable in money or kind, according 
to local custom) unless it transfers its 
right thereto for a term or in perpetuity, 
or limits the public demand upon the 
whole of the lands belonging to an 
individual, leaving him to appropriate to 
his own use the difference between the 
value of such proportion of, the produce 
and the sum payable to the publio, whilst 
‘As 
a necessary consequence of this law, if a 
Zemindar made a grant of any part of 
his lands to be held exempt from the payment 
of revenue, it was considered void from 
being an alienation of the dues of Govern- 
ment without its sanction. Had the 
validity of such grants been admitted, it 
is obvions that the revenue of Government 
would have been liable to gradual dimi- 


nution.” That Regulation was applied to 
Oudh after the annexation of that 
province. 


By section 52 of Act XVII of 1876 (the 
Oudh Land Revenue Act, 1876), it was 
enacted : — 

“52, All grants (whether in writing or 
otherwise) by proprietors, or the persons 
whom they represent, of land to be held 
exempt from the payment of rent or ata 
favourable rate of rent, are hereby declared 


N 
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to “be, liable ko resumption, unless such 
grants have been sanctioned or confirmed 
by the Governor. General in Council or the 
Chief Conimissioner. 

“Provided that, if suoh grants are held 
under a written instrument (whether 
executed before or after the passing of 


- this Aot) by which the grantor expressly 


agrees that the grant shall not be resumed, 
they shall be held valid against him (but 
not as against his representatives after 
his’ death) during the continuance of the 
settlement of the district in which the 
land is situate which was current at the date 
of the grant.” 

Section 52 was subject to the procedure 
and exemptions contained in sections 53, 
54 and.55 of that Act: 

Section 52 of Act XVII of 1876 was 
enough to apply to grants to 
thikadars of land in Ondh exempt from 
the payment of rent or held at a favour- 
able rate of rent, and it authorised the 
resumption of such grants when they had 
not been sanctioned or confirmed by the 
Governor-General in Council or the Chief 
Commissioner of Oudh. Sections 52, 53, 
54 and. 55 of Aot XVII of 1876 continued 
in forse until Act IV of 1901 was passed. 
By section 107E, which by Act IV of 
1901 was added to Act XXII of 1886, it 
was enacted as follows — 

“107E. Land held rent-free or at a 
favourable rate should be Hable to resnmp- 


“tion, only when by the terms of the grant 


or by local custom it is held— 

“(a) at the pleasure of the grantor; 

“(b) for the performance of some specific 
service, religious or secular, which the pro- 
priestor no longer requires; 

“(c) conditionally or for a term, and 
the conditions are broken or the term 
expires,” 

* * # # 
limited the lands which 
might otherwise have been’ resumed if 
section 52 of Act XVII of . 1876 had 
remained in force, and in that respect 
was more favourable to the grantees of 
such lands than section 52 of Aot XVII 
of 1876 -had been. 

By section 107A, which was one of the 
sections which were added to Act XXII 
of 186, the ‘proprietor of a. Mahal or part 
of a- Mahal was, amongst other rights of 


That section 


suit, given aright to sue to enhance the 
rent of any land held at a favourable rate 
of rent, whether so held by grant in writing 
or otherwise. And by section 107B, all 
land in Oudk held at a favourable rate of 
rent was made liable to enhancement of rent 
unless the holder established certain specified 
fasts, which have not been established in 
this case. That sestion is subject to the 
following proviso: “Provided that no land 
held under a written instrument, whether 
executed before or after the Ist day of 
January 1902, by which the grantor 
expressly agrees that the grant shall not 
be resumed, shall be liable to resumption 
or assessment or enhancement of rent until 
the grantor dies, or the term of the 
current settlement of the ~local area in 
which the grant is situated expires, whichever 
event first occurs.” In the present cage 
not only did the grantor of the lease die 
before suit, but the term of the settlement 
current at the date of the lease, of the 
local area in which Manza Bandhia Kalan 
is situate, expired before the sujt was 
brought. 

By section 107G, which is ona of the 
sections which in 1901 were added to Act 
XXII of 1886, it is enacted as follows:— 

“107G. (1). Land not liable to resump- 
tion under section 107E and to which the 
provisions of section 107H do not apply 
shall be liable to assessment or enhancement 
of rent as the case may be, 

\ “(2) Whena grant held rent-free or at 
a favourable ‘rate is found to be liable to 
have rent assessed or enhanced thereon, the 
grantee shall be deemed‘to be a tenant 
without a right of occupancy under seotions 
36 and 37 of this Act, and the rent shall be 
determined at such rate as the Court may oon. 
sider to be fair and equitable, having regard 
to the rents paid for land of similar quality 
and with similar advantages in the neigh- 
bourhood. 

- “(3) Phe period of seven years for which 
he (the grantee) shall be entitled to retain 
the holding shall begin from the first day of 
July next following the date of the institu. 
tion of the suit.” 

Manza Bandhia Kalan was not liable 
to resumption under section 107E, as ‘the 
term for which the lease was granted has 
not expired, and it is not proved that any 
condition contained in the lease’ has 
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been broken. The, provisions of sestion 
1C7H do not apply in this case, and 
consequently section 107G does apply, 
asthe lease of the 23rd February 1891 
was a grantof laud at a favourable rate 
of rent,. and Mauza Bandhia Kalan was 
land held by the defendant at. a favourable 
rate of rent within the meaning of Chapter 
VII-A of Act XXII of 1866. The decree 
of the Board of Revenue, which set aside 
the decree ‘of the Commissionerof Lucknow 
and restored the decree or order of the 


Deputy Commissioner of Sitapur enhancing 
the rent to Rs. 2,000 per annum, was 
right, 


Their Lordships will humbly advise His 
Majesty that the decree of the Board of 


Revenue should be affirmed, and that 
this appeal should be dismissed with 
costs, 
Appeal dismissed, 
Solicitors for the Appellant: T. D. 


Wilson & Oo. 
Solisitors forthe Respondents. The Solisitor, 
India Office. 


. CALCUTTA HIGH COURT. 
- APPEAL FROM ORIGINAL ORDER No. 57 
or 1918. 
August Y1, 1918, 


Present: —Sir Lancelot Sanderson, Kr., Chief 


Justice, and Justice Sir John Woodroffe, Kr. 

DEUTSCHE ASIATESCHE BANK— 

‘ PLAINTIFF — A ePELLANT 
versus 4 
HIRA LALL BURDHAN & SONS— 
Derenpants—RESPONDENTS. 

' Timitation Act (IX of 1908), as. 9, 16, applicability 
of —“Disability" and “inability”, meanings of-—Alien 
enemy, right of suit of ~Limitation, running of. 

Section 9 of the Limitation Act covers the case 
of an alien enemy whois debarred from suing in 
consequence of a declaration of war, [p. 399, col. 2.] 

The general rule is that once limitation has begun 
to run, a subsequent “disability” to sue will not avail 
to stop ib in the absence of express statutory pro» 
vision. (p. 899, col, 2; p. 400, col. 1.] 

Per Sanderson, G. J. The Legislature in enacting 
section 9 of the Limitation Act did not mean exactly 
the same thing by the use of the two words “dis. 
ability” and “inability.” [p. 899, ool. 2.] 

An express statutory provision on a particular 


‘matter would have the effect of overriding any 


common law rule regarding the same. [p. 399, col. 2; 
P 400, ool. 1.] $ 


- the 


Per Woodroffe, J.—Section 15 of the Limitation Act 
clearly refers to orders of Civil Courts, and not to the 


‘condition of things under which an alien enemy is 


prevented from suing owing to a declaration of war, 
[p. 400, col. 2.] 

Appealfrom the judgment of Justice Sir 
Asutosh Chaudhuri, Kr., dated the 22nd July 
1918, in Original Suit No. 591 of 1918, 
reported as 47 Ind. Cas, 122, . 

The Advocate-General, Bengal (with 
him Mr. Avetoom, instructed by Messrs. Orr, 
Dignam § Oo), for the Appellant. . 

Mr. N. Sarkar, instructed by Messrs. B. N, 
Bose 4: Co., for the Respondents. 

x JUDGMENT: 

Sanperson, C. J.—This is an’ appeal from 
a judgment of my learned brother Mr; 
Justice Chaudhuri* and the facts may be 
gathered from the plaint to this effect; a 
suit was brought by the Deutsche Asia- 
tesche Bank, which is a German Bank 
which used to carry on business in Calcutta 
and is now in liquidation under the orders 
of the Government of India, and the defend- 
ants are Messrs. Hira Lall Burdhan and 
Sons who carry on business as merchants in 
Calcutta. The suit was brought in respect of 
four promissory-notes which were made 
payable on demand, and their respestive dates 
were 4th of June 1914, 11th of June 1914, 
30th of June 1914 and 30th of June 1914, 
These notes were endorsed to the plaintiff 
Bank, and ib is agreed that the sause of action 
in respest of the notes which were pay- 
able on demand would arise on the dates 
of the notes. Consequently, the periods 
within which a snit or suits in respect of 
notes would have to be brought 
would expire in June 1917. Thesuit was 
brought on the 9th of May 1918, and, 
therefore, “prima facie it was out-of time. 
But the appellants allege ‘that a certain 
period ought to Le excluded from the time 
specified by the Ast of Limitation, They 
refer to ths faot that the war with Gar- 
many broke ont on the 4th of August 
1914, and that thereby they, the plaintiffs, 
were debarred from suing in Civil Courts in 
this country, and they allege that it was. 
not until the lst, of November 1915 that 
the plaintiff Bank obtained a license from 
the Governor-General in Council to carry 


.on their business in British Iudia with a 


reoovery of debts 
the Bank. Conse: 


power to sue for the 
which were owing to 
«Jec 47 Ind. Cas, 122—Ed. 


. 
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period from 
the Ist of 


quently they urge that the 
the 4th of- August! 1914 to 


November 1915 onght to be excluded 
from the time pre:cribed by the Act of 
Limitation, The learned Judge has come 


to the conclusion that that period cannot be 
excluded, and I think that the learned Judge 
has come toa right conclusion. 

I need not deal with all the reasons 
that the learned Judge has relied upon 
in his judgment, but I am not sure that 
I am prepared to adopt all the ‘reasons 
which he has given. There is no doubt that 
when the war broke .ont on the 4th of 
August 1914, the plaintiff Bank being an 
enemy alien had no right to suein Civil 
Courts in this country until the Bank 
obtained a license or authorization from the 
Crown or from the Governor.General in 
Counsil as the representative of the Crown. , 

I think it is clear further that in the 
- circumstances of this case the right of the 

plaiñtiť Bank to recover upon the promis- 

sory notes was suspended for the time 
being. In ` November _1915 the license 
whish was given to the plaintiff Bank 
was as follows: It was addressed to Deut- 
sche Asiatesche Bank, and authorized 
them to carry on their business to the 
extent and in the manner therein speci- 
fied, and one of the clauses was: To son- 
_tinue legal proceedings already instituted 
and with the sanction in each case of 
the said Controller to institute further 
suits for the recovery of debts due to the 

Company.” . $ 

After that license was given, it was 
within the power and the right of the 
plaintiff Bank to sue in the Civil Courts 
of this country for the recovery of debts ow- 
ing to the Bank. : 

Now, in the case of each of the notes 
the time for the purpose of the Limitation 
Act began to run from a date in June 
1914, which was 
the war, and the question is 
there is any statutory provision or common 
law rule which would avail the plaintiffs 
in their contention that the period between 
the 4th of August 1914 and November 
1915 ought to be exeluded in computing 
-the period prescribed by the Limitation 
Act within which the suit should be 
brought, Section 9 of the Limitation Ast, 
IX ‘of 1908, provides as follows: “Where 


before the outbreak of . 
whether 


once time has began to run, no subsequent 
disability or inability to sue stops it.” 
Now, prima facie that section covers this 
case, because I think that either the words 
“disability” and “inability” would be appli- 
cable to the position of the plaintiff 
Bank at the time the war broke out. I 
think it can truly be said that the plaintiff 
Bank by. reason of the outbreak of the 
war was “disabled” from suing, or it may be 
said that by reason of the outbreak of the war. 
the plaintiff Bank suffered from “inability” 
to sue, Prima .fucie, the words of the 
section will cover this case. But the. 
learned Advocate General on bebalf.of the 
plaintiff Bank argued that the section was 
not intended to deal with the contin. 
gency of the outbreak of war but was intended 
to deal only with~such disability or inability 
as might be referred to in the Act itself, 
and he drew our attention tothe "dis. 
ability” which is referred to in section 6 
and also in section 7. I am not prepared 
át present to- accede to that argument, 
for I think the section is in accordance 
with the general rule that once the time ` 
for the” purpose of limitation has begun 
to run, “disability” to sue will not avail 
to stop it, in the absence of express statutory 
provision. i 

But even if the learned Advocate- Gene- 
ral’s argument on that point is correct, 
there remains the word “inability”, to 
which the above argument does not apply, 
unless the word “inability” means no more 
than “disability”, for the learned Advooate- 
General has drawn our attention to the 
fact that section 9 is the only section in 
the Act where the word “inability” occurs, 
We are bound to give some meaning to 
the word “inability”, I do not think. we 
are entitled to assume that the Legislature 
in enacting this section, when it used the 
word disability” and the word “inability”, 
meant exactly the same thing by the use 
of the two words. Consequently Ido not 
see how we can escape from the conclusion 
that this cate is covered by section 9, 1 
agree, therefore, with the conclusion at which 
the learned Judge has arrived, 

As regards there being any common law 
role, which would avail the plaintiffs 
upon this point, “I do not know of any; 
and even if there were, here we have an 
express statutory provision which 1 think, 
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would have the effect of overriding any such 
rule. 

As regards the question of hardship to 
which the learned Advyocate-General refer: 
red, I do not think that he was referring 
to any hardship in this particular case 
but that he was referring to other cases 
where it might arise. In this case there 
is no doubt that there is no hardship 


inasmuch as although the plaintif Bank’s- 


business in Caloutta was put an end to in 
August 1914 whenits officers were intern- 
ed, the Governor-General in Council 
appointed a gentleman, whose name was 
Mr. Gros, so long ago as December 1914 
for the purpose of liquidating assets and 
paying debts of the Bank, and then in 
November 1915 the Governor-General in 
Council gave an express authority to the 
plaintiff Bank to institute proceedings in 
order that it might recover the debts which 
were owing to it, and if this suit had 
heen brought within a reasonable time 
from ‘November 1915, there san be no 
doubt that the suit could have been brought 
within the time specified by the Act of 
Limitation. Instead of that, a period cf 
time, which extended from November 1915 
to May 1918, was allowed to pass before 
the suit was brought, In these sircum- 
stances, I think in this particular case there 
has beeu no hardship. 

In my judgment for the reasons that I have 
stated above, this appeal should be dismissed 
with costs, \ 

We think that in this case the appeal 
must be treated ‘as an appeal from a 
decree, and we leave it to the discretion 

~of the Taxing Officer to do what is right 
in respect of the taxation of costs. We 
may say for his guidance that as far as 
the appeal is concerned, it was not a long 
matter and that the appeal was disposed 

_ of ‘in less than three hours. With refer- 

“ ence to this question I may mention that 
the appellant himself in the memorandum 
of appeal purports to appéal from a 
decree. 

Wooprorre, J.—The general rule is that 
when limitation has commenced to run it 
will continue to run. Has anything been 


shown to us which creates an exception to this 


general rule by reason of the suspension of 
rights due to the existence of the state 
of war? There is, in my opinion, none 
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shown: nor does section 15 of the Limita- 
tion Act apply, for the word “order” 
there clearly refers to orders of 
Civil Courts and not to the condition of 
things with which we have here tọ do. 
As the suit is admittedly barred unless. 
the period mentionel id the plaint 
is exclude], I am of opinion that 
this appeal .should be dismissed with 
costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Oivi Arrear No, 691 or 1917, 
July 16, 1918. 

Present :—Sir Henry Richards, Kr., 

Chief Justice, and Mr. Justice Tudball. 

ANOHAL—PLAINTIFF —ÅPPELLANT 
: versus 
DALIP SINGH AND ANOTHER— DEFENDANTS 
~— RESPONDENTS. 

Pre-emption—Acquiescence, what 
Plaintif willing to sell his own share. 

In a suit brought by tho plaintiff for pre-emption 
on the ground that he was aco-sharer in the pro: 

, perty sold anda brother ofthe vendor while the 
vendee was œ co-sharer only, ib appeared that the 
plaintiff was heavily in debt at the time of sale, 
that he had no money and that he was willing to 
sell his own share in the property to the vendee 
along with his brother: 

Held, that this conduct of the plaintiff amounted 
to an acquiescence by him in the sale, and that his 
suit must, therefore, be dismissed. [p, 401, col. 2.] 
` Second appeal from a decree of the 
District Judge, Saharanpur, dated the 17th 
April 1917. 

Mr. Nehal Ohand,.for the Appellant. 

Dr. Surendra Nath Sen, for the Respond- | 
ents. 

JUDGMENT,—This appeal arises out 
of a suit for pre-emption. The plaintiff 
was a co-sharer as also were the vendees, 
but the plaintiff was own brother of the 
vendor whilst the vendees were distant 
connections, The vendees ‘pleaded various 
defences. They denied the custom: They 
denied the plaintiff’s preferential right and. 
alleged that the sale was made with the 
consent and knowledge of the plaintiff, 
The Court of firat instanoé held that 


amounts to— 


om 
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the custom of preemption prevailed and 
that the plaintiff had a preferential right, 
and it held against fhe defendants on the 
issue of the acquiescence. The lower Ap- 
pellate Court held that the entry in the 
wajib-ul-arz was insufficient to establish 
the existence of the custom and that the 
weight to be attached to the record was 
greatly diminished by the fact that a 
number of other matters were recorded, 
which could not possibly be customs, in 
the very same clause. 

The plaintiff has appealed. We may 
mention here that the lower Appellate 
Court ‘has not dealt with the issue of 
acquiescence on the part of the plaintiff, 
We think that this issue ought to have 
been decided and inasmush as the lower 
Appellate Court has not decided the issue, 
we are entitled fo decide the issue our- 
selves. We-have already mentioned that 
the plaintiff is own brother to the vendor. 
Prima facie, therefore, if the plaintiff had 
been ready and willing to keep the pro- 
perty, there would be no person to whom 
the vendor would be more likely to wish 
to sell the property than to his own 
brother. It is not pretended that there 
was any quarrel or dispute between the 
brothers. In the written statement ib was 


- expressly pleaded that the plaintiff had 


_ that one sale had 


* vendees 


‘other portion. 


two brothers 


acquiesced in’ the sale, that he was a 
man who was heavily in debt; that his 
property was under mortgage, that he had 
previously sold a large portion of his 
property and that five days before the 
sale-deed was executed; he had sold an- 
The plaintiff, when cross- 
examined, admitted that he was in debt, 
He admitted that he bad sold a con- 
siderable portion of his property and 
taken place almost 


simultaneously with the sale to the de- 


fendants, the vendees in tha prgseut suit. ¢ 


Evidence, was produced on behalf of the 
to the effect that the sale to 
the vendees had beer negotiated by the 
‘and that the plaintiff at 
that’ very time 
property to tha vendees, who explained 
that they had not sufficient money to 
buy „the shares of both brothers, The 
witness who deposed to these fasts was 
hardly (if at all) cross-examined in res- 
past to those matters, 
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Baaring in mind | 
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the initial probability of this evidence 
being true having regard to the close 
relationship that existed between the vendor 
and the plaintiff, namely, that they were 
own brothers, we think it extremely 
surprising that the learned Subordinate 
Judge who tried this case in the frst 
instance absolutely discarded the evidence. 
The learned Subordinate Judge says that 
if the plaintiff knew of the sale, the 
vendees would have required the plaintiff 
to be a witness to the sale-deed. The 
vendees no doubt might have done this 
had they anticipated roguery on the part 
of the plaintiff. But if, on the other 
hand, the evidence be true that the plaint- 
iff was actually asking the vendees to 
purchase his own property at the very 
game time, it is hardly surprising if the 
yendees never anticipated that after they 
had purchased the other brothers share a 
“suit of this nature would have been in- 
stituted. The learned Subordinate Judge 


says:— It is further urged that the 
plaintiff is in debt and had not the 
means to purchase a share. I do not 
- think this argument plausible, Plaintiff 


could adyance Rs. 1,120 or had sufficient 
property by selling part of which he 
could raise Rs. 1,120.” i 

Now in the present case it is admitted 
by “the plaintiff himself that he was in 
debt, that he bad no ‘money and that 


“he was selling his own property, and yet 


the learned Subordinate Judge thinks that 
there was no force in the argument that 
he would in that condition be unwilling 
to purchase this property. The learned 
Judge says that the plaintiff sould easily 
have raised the money by selling another 
‘portion of his property.. This seems to be 
avery poor argument, It does not appear 
very reasonable that a man who has no 
ready money should sell a share which- 
is already “in his possession, for the 
privilege of buying another share which is 
not in his possession, having of course to meet 
some expense in connection with the transfer, 

Under the circumstances of the present 
case we have not the least hesitation 
in holding ‘that the plaintiff knew and 
acquiesced in the sale to the vendees- 
defendants. 

We dismiss the appeal with costs. 

Appeal dismissed, 


w 
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OALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DecseE No, 86 
~ of 1915. 
February 6, 1918, 
Present — Mr, Justice N. R. Chatterjea and | 
Mr. Justice Walmsley. 
-Srimatti AMBALIKA DASI AND otHERS— 
Deranpants Nos. 6 10 9—APpPELLANTS 
í versus 
. rimati ARPANA DASI AND OTHERS— 
PLAINTIFFS AND REMAINING DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Grant, construction of— Succession, 
whether can be altered by agreement—Sanad laying 
down special rule of succession, validity of—Successive 
life-estates, whether can be created in favour of unborn 
persons— Custom, family, proof of -- Evidence. 

A grant of lands made by a Hindu in favour of 
another Hindu, in so far asit lays down a rule of 
succession. unknown to the Hindu Law, is absolutely 
void. |p. 409, col. 1.] 

The Hindu Law does not permit the creation of 
successive life-estates in favour of unborn persons, the 
estate itself remaining undisposed of, [p. 409, col. 1 ] 

An agreement between a grantor and a grantee 
cannot alter the line of succession according to 
law. [p. 408, col. 1.) 

A rule of succession laid down in a grant creating 
successive life-estates in the property granted to 
certain female members of a Bindu family cannot 
be binding upon the family even though.. it has 
been actually followed in the family for a long time, 
unless it has ripened into afamily custom. |p. 407, 
col, 4 p. 409, col. 1.] 


In deciding the question whether there was x 


family usage under which certain female members 
of atamily acquired by succession ownership to the 
family property, the fact that the female members 
who were in possession of the properties ior the 
time being made transfers and otherwise dealt with 
the properties as if they were owners thereof, can- 
not be excluded from consideration. [p. duh, col. z.] 

, In order to establish a kulachar family custom) it 
must be shown that the custom has existed from 
time immemorial, and where the custom set up is 
peouliar only to a single family the rule is more 
strictly enforced than in othor cases. [ p. 409, col. 1] 

Appeal against the devree ot the Addi- 
tional Subordinate Judge, Khulna, dated the 
17th of November 1914, 

Mr. B. O. Mitter, Dr. Jadulall Kanjilal and 
- Babu Bhudhar Halder, for the Appellants. _ 

Sir Hash behari Ghosh, Babus Mohendra 
Nath Koy, Hara Prasad Chatterjee, Biraj Mohan 
Muzamdar and Suresh Ohandra Bose, for the 
Responaents, 

JUDGMENT. . 

OBHATTERJEA, J,—This appeal and Appeal 
No. 59 arise outofa suit instituted by the 
plaintiffs as executors to the estate of one 
Kalı Prosauna Ghosh for the partition of 
& property called Taraf Katia Nangla and 
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_ for allotment of a one-third share thereof to 


the plaintiffs. 

Taraf Katia Nangla, Touzi No. 1086 of the 
, Khulna Collectorate, consists of 8 Mouzahs, 
one of which bears the name of Katia 
Nangla. It is situated in Pargana Sabas, 
and the revenue payable for it was included 
in the Dowl of Pargana Sahas at the time 
of the Decennial Nettlement, but has all 
along been treated as a separate property 
and a separate Touzi number was given to 
it when the Cess Act came into force. The 
plaintiff claims title to one-third share of 
it in the following manner:— 

Pargana Sahas belonged to 
chra Raj family, and Raja Baroda Kant 
(tbe last Raja) left three sons, Jnanada 
Kant,-Hemoda Kant and Manada Kant. 
Hemoda Kant Roy, oneof the sons, sold his. 
undivided one-third share of Zamindari 
Mahal Pargana Sahas, Touzi No. 1086 of the 
Khulna Collectorate, to Kali Prosanua Ghosh 
by a conveyance dated the 15th December 
1892 “ together with a like share of and in 
alland singular subordinate interests in the 
said Zemindari including the Raman Britti 
1,15,000 At that time the life-estate in 
Taraf Katia Nangla was held by Rani 
Darga Sundari, the mother of Hemoda 
Kant, under a family arrangement, the 
latter having a vested remainder in one-third 
share of the property. In the year 1901 
Kali Prosanna Ghosh brought a suit for 
partition of Pargana Sahas inoluding Mouza 
Katia Nangla. The case was amicably settled, 
and Pargana Sahas was partitioned; and it 
was agreed in that snit that Tarat Katia 
Nangla would remain in the pussession of 
the Rani during her lifetime and that it 
would be partitioned after her death, 

Rani Durga Sundari died on the 28th 
December 1911 and the present suit was 
instituted on the 7th August 1912, 

The plaint was originally one for parti- 
tion with a Court-fee of Rs. 10 and 
was directed only against the’ defendants 
Nos. 1 to 4, who are the representatives of 
the brothers of Hemoda Kant. The defend- 
ants Nos. 1 to 4 disclaimed all interests in 
the property, and stated that Taraf Katia 
Nangla was the Ranian Britti of the Ranis 
of the family. The defendants Nos. 6 to 9 
(the Ranis) were thereupon added as 
parties. : They pleaded that the Taraf was 
Rania Britti, that under a family custom the 


~ 
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Ranis of the family suscessively are entitled 
to, it, that the -male members of the family 
have no right to the same, and that accord- 
ingly the plaintiff had acquired no title to 
it under the conveyance executed by Hemoda 
Kant. The latter (the ‘defendant No.- 5) 
was also madea party, and he-pleaded that 


the claim set up by the defendants Nos, 6 to 9 


that the property was held by Ranis in 
succession was ‘false, that the property was 
obtained by his mother Rani Darga Sun- 
dari by gift from one Rani ‘Kripamoyi (who 
_held it-in absolute right) and that on the 
death of Rani Durga Sandari he as her 
sole surviving son was entitled to the whole 
of the Taraf, bat that the plaintiff had no? 
acquired any right to Katia Nangla uoder 
the conveyance executed by him in favour 
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The Court below held that the defendants 


Nos. 6 to 9 had failed to prove the family cus- 


tom set up by them, that Hemoda Kant had 
a vested interest to the extent of one-third 
in it at the time of the sale of his share 
of Parganas Sahas, but that a third share 
in Mouza Katia Nangla only, and not in 
the whole Taraf Katia Nangla, passed under 
the conveyance ‘executed by him in favour 
of Kali Prosanna Ghosh, and made a decree 
accordingly. 

The defendants Nos. 6 to 9 have preferred 


‘Appeal No 86 of 1915, andthe plaintiffs 


have preferred Appaal No. 59 of 1915.. 

We will firat deal with the appeal of the 
defendants Nos. 6 to 9, vizą, Appeal No. 86 
of 1915, 

The following genealogical table of the 


of Kali Prosanna Ghosh= The plaint- wasi family will be useful in following the facts 


thereupon -amended and the suit was sone, 
verted into a title suit. ` i 


„oË the oase:— 


$ r 


ri 


Raga Saxpev Roy (prep IN 1152). 


2% ==Another wife 


f ‘ 
Raja Nilkant Gi (zied in 1170) 


==Rani Indra Nilmoni. 


= Bis See Wena 





_Raja Srikanto (diod i in 1209) 

== Rani Anapun, (died in 1229) 7 

\ i 
Banikant (died i in 1224) 

Rani Kripamoyi (died in 1286) 


Baja Baroda Kant - i 
; ==Mon Mohini, 156 wifo 
(died childless). 


a re BB 


“Jnanada Kant 
=Bhubon Mohini- 


Adopted son, Khiroda Kant, 
=Konok Prova 
` defendant No. 8, 


` 





S S i | : 
Satish Kant, «Jyotish Kant, ` 
defendant No: 2 ~ defendant No. 3 
=A m balika, - ~ ==Rani Bhibhabati, 


defendant No. 6. defendant No. 7 


=Durga Sundari, 2nd wife 


i ` Baja Gopinath 
=Rani Rajeswari (died in 1244). 


4 


Chandra Mukhi, 3rd wife 


o 


Manada Kant (died in 1293) 


4 
-Hemoda Kant, j! 
==Rani Provabati (died in 1805), 


defendant No, 5. 








1 
Nripatesh Kaut, 
defendant No, 4. 
==Jyoti Rupa, 
defendant No, 9. 


| 
Khiroda Kant, 
defendant No. 1, 
adopted by 
Jnanada Kant, 
=Konok Prova 
defendant No, 8. 


` 


Z 


| ants_have produced in this 
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It is alleged by the defendants Nos, 6 to 9 


that Raja Nil Kant executed a Sanad in 


favour of his step.mothér Rani Indra Nilmoni 
on the 16th Sravan 1160 B.S. (1752). 
The original Sanad is not forthcoming, but 
it is stated in a Rubakari of the Collector of 
Jessore, dated the 25th March 1816, that “on 
reference to the Sanad and after an enquiry 
it became clear that Raja Nil Kant had 
made a gift as Brittiof 5,001 bighas in 
Mouza Katia Nangla and others” together 
with other lands in other Monzas to Rani 
Indra Nilmoni for her maintenance, that 
she was in possession thereof and ` that 
during her lifetime she made a gift of them 
to Rani Annapurna as a Youtuk Britti, The 
original Sanad, therefore, must have been 
produced before the Collector. The defend- 
case a oon- 
firmatory Sanad said to have been granted 
by Raja Sri Kant Roy on the 4th February 
1817 to hia wife Annapurna and his brother's 
wife Rani Rajeswari (wife of Raja Gopinath), 


‘ in which it is stated: “My father the late 


Raja Nil Kant Roy gave Taraf Katia Nangla 
and others in Pargana Sahas to the late 
Rani Indra Nilmoni as Ranian Yoatuk 
Britti for the performance of Bratag and 
other charitable and pious acts.,.,,. 


KAKALIH 


confirming the aforesaid Britti the aforesaid. 


Katia Nangla and others included within 
my “Zemindari, Pargané Sabas is again 


granted to you as Youtuk Britti for your. 


maintenance and. performance of pious acta. 
You and the Ranis of the family shall 
remain in the enjoyment and possession 
of the aforesaid Britti and hold the same 
as- Lakhiraj. You or thefuture:Ranis shall 
not be entitled to make a sale, gift or heba 
of the aforesaid Britti and shall be entitled 
ouly: to enjoy the profits thereof. I or my 
heirs shall have no claim to or concern with 
the aforesaid Britti, If I or they should 
at any time make any claim, it- shall be 
futile and of no effect. To this effect I 
grant this Sanad in confirmation of the 
Ranian Youtuk Britti,” 

The defendants have also produced a 
Taidad of the Bajeh lands belonging to Rani 
Annapurna filed in the Jessore Collestorate 
in 1209 B.S. by one Ramdhin Singh, in 
which it is stated that Raja Nil Kant had 


- granted a Britti to Rani Indra Nilmoni of 


lands situated in’ Mouzah Katia Nangla and 
seven other Monzahs (named) and so she made 
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a gift of that Britti as Youtuk of Rani 
Annapurna. The date of the old Sanad 
bearing the signature of the Raja is given 
as llth Bhadra 1160 B.S. and that of the 
Youtuk Britti as 25th Sravan 1187, 

It appears that the said Ramdhin Singh 
obtained a mortgage of about 3,867 bighas 
of land situated in Katia Nangla (referred 
to in the proceedings as purchase) from 
Rani Annapurna, On the death of Ram- 
dhin, his son Mohan Singh was in possession 
of the property and he made a gift of 
poitions of the same to his son-in-law and 
daughter’s son, who were in possession when4 
proceedings were ‘started for resumption 
of the lands under Regulation XIX of 1793, 
The Collestor of Jessore by his Rubakari, 
dated the 25th March 1816, referred to the 
Sanad dated the 16th Sravan 1160, and the 
facts stated above and came to the conolnu- 
sion that the lands were actually the Youtuk 
Britti properties of Rani Annapurna, and 
that under the circumstances the Govern- 
ment had no title te the lands mentioned 
in the Sanad. ` ee 

Rani Annapurna (the widow of Raja Sri 
Kant) died in 1229, and it appears froma ` 
petition of her daughter-in-law Rani Kripa- 
moyi (hereafter referred to) that she 
made a gift of the entire Britti Taraf Katia 
Nangla during her lifetime to Rani Kripa- 
moyi. Raja Srikant’s son Bani Kant died 
in 1224, leaving his widow Rani Kripamoyi 
and a minor son Raja Baroda Kant. Raja 
Baroda Kant’s estate having fallen into 
arrears of Government revenue was taken. 
charge of by the Court of Wards. 

In the meantime the mortgage-debt due 
to Mohan Singh-(son of Ramdhin Singh) 
was satisfied, and Mohan. Singh by a peti- _ 
tion to the Collector of Jessore, - dated the ` 
18th December 1522, stated that he -had 
received the whole of the principal and 
interest, and prayed thaw, the name of Rani 
Kripamoyi as the owner of the Youtuk 
Britti might be. entered by expunging his 
name, g 

Rani Kripamoyi on the 9th March 1823 
applied to the Collector of Jessore for re- 
gistration of her name in respect of Youtuk 
Britti Katia Nangla ai the mortgage had 
been paid off, but stated that the property 
might remain under the management of the 
Court of Wards until the money due from 
her son (Raja Baroda Kant} to Government 


is 
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“was satisfied, when it would come back to 
her, and that an annual sum might be fixed 
for her personal’expenses and religious rites, 
and this proposal was accepted and given 
effect to by the Collector as" would appear 
sa his Rubakari, dated the 22nd Merck 

23, 

In 1293 the Government desided “ka re- 
store the Pargana Sahas to the minor Raja 
(Baroda Kant) after a proper settlement 
shall have been made by the Collector and 
directed the Board of Revenue (by a letter 
dated the 13th November 1823) to issue 


-the necessary orders: 


In theyear 1837 one Ram Kissen Panda 
putin aTaidad in the Collectorate in respect 
of 6,121 bighas of lands in Katia Nangla and 
other Mouzabs olaiming “the same under a 
gift from Rani Indra Nilmoni. 
thereupon started proceedings for assess- 
mentofrevenue upon those Jands under the 
provisions of Regulation II of 1819. 

Rani Kripamoyi in her petition, dated the 
4th Auguat 1837, filed in the said proceed. 
ings stated that ' ‘since a long time before 
the British Government the Ranis of Rajas 
have been in enjoyment and possession of the 
Ranian Brittis in many villages, especially 
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in Taraf Katia Nangla, as revenue-free lands. ` 


The Ranis in former times had been in pos- 
session of the Brittis in view of maintenance 
of the Ranis, and they had been in the 
enjoyment of the profits. In this way the 
Rritti having come down from one Rani 
to another it descended to the late Rani 
Annapurna, who made a gift of the entire 


Brit Taraf Katia Nangla and others to me | 


as a Youtuk for my maintenance, and since 
then I have been. holding that property as 
Youtuk property. and I have been in undis- 
puted enjoyment of the profits thereof. 
Neither the aforesaid Panda nor any other 
person has a single cotta of Lakhiraj land 
in the aforesaid Taraf,” 

Raja Baroda Kart in his petition of the 
same date stated that “in the year 1197, 
when a Decennial Settlement of the entire 


_Zemindari was concluded with my grand. 


father the late Maharaj Sri Kant Roy, the 
entire Ranian Britti was resumed and being 
assessed with revenue was included in the 
Dowl of the Zemindari. Thereupon - the 
late Raja paid the revenue ofthe resumed 
Brit along with the Zemindari and main- 
tained the grant (Britti) to the Ranis 
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Rajeswari and Annapurna as before for 
their maintenance. After their death my 
mother Srimati Rani (Kripamoyi) succeeded 
to the Brit (property) who defrayed the 
expenses of her maintenance out of it, and 
I have been paying tbe revenue of the 
entire property to Government. But they 
have not the power of making a sale or 
gift of that Brit. When the Ranian 
Britti was resumed by Government in the 
year 1197 and assessed with revenue, and 
when the Ranis have not the power of mak- 
ing a sale or gift, how can it be possible 
that Rani Indra Nilmoni made a valid rent- 
free gift of the aforesaid 6,121 bighas of land 
to aforesaid Panda?” * 

The matter came up before the Special 
Deputy Collestor and he held by his order, 
dated the 16th January 1838, that the lands 
in dispute were in fact the resumed lands 
of the Ranis, they having been resumed 
by the Government and their rents added to 
the entire Zemindari of the Raja at the 
time of the Desannial Settlement, that the 
lands had been granted away for mainten- 
ance of Rani Kripamoyi, that the claim of 
Ram Kissen Panda was false and that the 
claim of the Government to resume the 
lands on the ground of the same being 
Lakhiraj was untenable. The order of the 
Spasia] Daputy Collector was upheld by the’ 
Commissioner by his Rubakari, dated the 
16th February 1839. 

Rani Kripamoyi lived for a long time 
and appears to have been in possession of 
Katia Nangla as long as she was alive. 

In the abstract statement of the gamabandi 
of Pargana Sahas prepared by the Collestor 
in 1232 (1826), apparently when the estate 
of the minor Raja was taken charge of by 
the Court of Wards, Katia Nangla was not 
included. The Rani, however, as we have 
seen, agreed that Katia Nangla should be 
in the possession of the Court of Wards 
so long as the debts of the minor Raja 
was not paid off. She asserted her right 
and: possession before the Spesial Deputy 
Collector when Ram Kissen Panda set up a 
siaim based upon the alleged gift’ from 
Rani Indra Nilmoni, and she was supported 
by her son Raja Baroda Kant and her right 
‘was recognised by the Special Deputy 
Collector and the Commissioner in 1838, 
The jama wasil baki papara (Exhibit D 
series), from 1279 to 1286, pattas granted 
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by Rani Kripamoyi (Exhibit A series), 
kabuliyats (Exhibit E series), saltamami 
nikash gama kharach. (Exhibit C), rent 
receipts (Exhibit F series), counterfoil rent 
receipts (Exhibit H series) and decrees,show 
Rani Kripamoyi ds aag in possession of 
“ Youtuk Britti” or “ Ranian Britti” Katia 
Nangla. Be 

There is cne instance, however, which 
shows that Raja Baroda Kant asserted his 
right to a portion of Taraf Katia Nangla. It 
appears that one Dwarka Nath Bose claimed 
45 bighas of lands as included within his 
Mahal Gandamaka in certain proceedings 
before the Deputy Collector in the year 1857, 
and Raja Baroda Kant claimed it and asserted 
his possession to 
Monza Sukdara (one of the Mouzas of ‘l'araf 
Katia Nangla) within his ‘ Zemindari Par- 
gana Sahas.” 

He lost the case, and it does not appear 
_that Rani Kripamoyi was any party to the 
‘progeedings. 

Rani’ Kripamoyi made a gift of Katia 
. Nangla to Rani Durga Sundari and the latter 
was in possession of the Taraf so long as 
she lived. There is a large number of docu. 
ments showing her possession as not dis- 
puted. 


After the death of Raja Baroda Kant,” 


disputes arose between Manada Kant (the 
son by his. third wife) and Jnanada Kant 
and Hemoda Kant, his sons by his wife Rani 
Durga Sundari. Rani Durga Sundari claim- 
ed Taraf Katia Nangla and certain’ other 
properties as her Ranian Britti, The dis- 
pute was settled by a release, dated the 17th 
February 1884, executed by her in favour of 
Manada Kant, whereby she gave up her claim 
to the. properties other than Taraf Katia 
Nangla claimed by her, lt was agreed that 
the three brothers would get the whole 
estate with the exception of Taraf Katia 
Nangla in equal shares, that Taraf Katia 
Nangla would remain with their consent 
in the possession and enjoyment of Rani 
Durga Sundari for ber maintenance for life 
and for the performance of religious duties, 
and that thesons would not be able to slaim 
Katia Nangla during her lifetime. 

\ Subsequently Hemoda Kant sold his 


one-third share of the Pargana Sabas 
“inoluding the Ranian Britti in. Katia 
Nangla” by a conveyarce, dated the J5th 


December 1892, as stated aboye to Kali 
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Prosanna Ghosh.. On the 2lst° January 
1901 Kali Prosanna Ghosh instituted a 
suit for . partition of Pargana Sahas, in 
which he prayed that ` “Mouza Katia 
Nangla may also be partitioned but to 
be held by Rani Durga Sundari during’ 
her life under the agreement.” Rani Durga 
Sundari and the representatives of Jnanada 
Kant and Manada Kant were -parties 
defendants to that suit. The suit was 
amicably settled and Rani Durga Sundari 
filed a petition of „compromise in whieh 
sbe stated that “Taraf Katia Nangla” 
which was in her enjoyment and possession 
under the deed of release, dated the 17th 
February 1824, wonld remain in her 
possession and enjoyment in her life. On 
the 19th Marsh 1905 a decree was passed 
by consent for partition of Touzi No, 186 _ 
(Pargana Sabas) and it was ordered that 
“Taraf Katia Nangla included in Pargana 
Sahas at present held by Rani Durga Sundari 
in life-interest being now {not to be 
partitioned be Kept undivided, and the 
same be partitioned after her death.” 

Rani Durga Sundari died on the 28th 
December 1911 and since her death the 
Rania of the family, viz; the defendants Nos, 6 
to 9, olaim to bein possession of Taraf 
Katia Nangla. Their possession is not 
second issue in 
the case was: “Are the Ranis mentioned in 
the written statement in possession of the 
whole or any part of tbe property?” 
And the learned Subordinate Judge says 
in his judgment that it (along ‘with 
some others) had not been passed. 

The original Saned of 1160 (1753) as 
already stated is not forthcoming, but having 
regard to the fact that it was produced 
before the Revenue Authorities a century 
ago (1816) [ses Rubakari of Collector of 
Jessore, dated 25th March 1516 Exhibit 1 
(3)], there can be no doubt that there 
was auch a Sanad. However, it is 
not set out inthe Rubakar and all ihat 
appears is that there was a gift of 500 
bighas of land in Katia Nangla by Raja 
Nil Kant to his step-mother Rani Indra 
Nilmoni for her maintenance. 

The next grant set up by the defendants 
as stated above is that of Raja Sri Kant Roy, 
dated the 4th February 1797 (Exhibit M), 
in favour of his wife Rani Anhapurna and 
his brothers wife Rani Rajeswari. The 
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learned Subordinate Judge was of opinion 
that this document was not genuine. Tt 
is said that this was in the record room of 


the defendants and was accidentally found’ 


in 1317. The evidence on the point was 
not believed by the Court below, and we 
do not think that the evidence is convino- 
ing. The grant, however, is referred to in 
Exhibit O, which is said to have been found 
along with it. This Exhibit O is a 
-registered document “appertaining to 
Ranian Britti Mahal Taraf Katia Nangla 
and. others belonging to Rajmata Rani 
Kripamoyi,” purporting to have been 
prepared in the year 17984 B. S. It 
mentions (among variqus other dosu- 
ments) “a Sanad confirming Ranian Youtuk 
Britti, dated the 25th of Maroh 1203 B. S. 
granted by Raja Srikant Roy to Rani Anna- 
purna and Rani Rajeswari.” The Taidad 
(Exhibit N-a) and the Exhibit O do not appear 
- to have been challenged in the Court below, 
and the learned Subordinate Judge has not 
referred to Exhibit O at all in his judgment. 
So.far back as the 4th August 1837 
Raja Baroda Kant in his petition to the 
Special Deputy Collector stated that the 
late Raja “maintained the grant (Britti) 
to the Ranis Rajeswari and Annapurna as 
before for their maintenance.’ The Sanad 
of 1203 does not appear to have been 
» produced’ befora the authorities at the time. 
It may be (as suggested on behalf of the 
defendants) that as Raja Baroda Kant 
and Rani  Kripamoyi were resisting 
the claim of Ram Kissen Panda based 
upor an alleged gift by Rani Indra 
Nilmoni (who had got Taraf Katia Nangla 
under the Sanad of 1160 from Raja Nil- 
kant), the confirmatory Sanad of 1203 
was not of importance in these proceed- 
ings. è 
The learned Subordinate Judge was of 
opinion that the Sarad of 1203 is` son- 
sistent with other subsequent unimpesoh- 
able evidence. The Taidad of 1209 states 
that there was at first a gift of Taraf Katia 
Nangla to Rani Indra Nilmoni, and then 
that property was given to Rani Anna- 
purna in 1187, whereas the Sanad of 1203 
shows that the property was given to the 
two Ranis Annapurna and Rajeswari. The 
Collestor’a proceedings of 1816 also show 
the same thing. Then again Rani Anna- 
purna alone mortgaged the property to 
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Ramdhin Singh, and the petition of Mohan 
Singh also shows that Rani Annapurna 
alona was the owner. Rani Kripamoyi 
also in her petition of 1229 also “ sets 
up the previous title of, Annapurna alone. 
Rani Rajeswari did not object to the 
transfer of Katia Nangla by Annapurna 
to Ramdhin, nor does she appear to bave 
dealt with the property in any way 
although she did not die until 1244. On 
the other hand Rani Rajeswari was dealing 
with certain other properties without 
any reference to Rani Annapurna, An 
explanation was attempted on behalf of 
the Rani defendants based upon the fact 
that there were other properties besides 
Taraf Katia Nangla which were given as 
Rani Annapurna and 
Rani Rajeswari, and it was suggested 
that by some arrangement between them- 
selves Rani Annapurna obtained Taraf 
Katia Nangla, and Rani Rajeswari got 
other properties, and that this would 
explain why the Ranis were dealing with 
certain properties without reference to each 
other. The Sanad of 1203 no doubt 
refers to the grant.of Taraf Katia 
Nangla “and others” are also stated to be 
in Pargana Sahas. The properties dealt 
with by Rani Rajeswari do not appear to 
be situate in Pargana Sahas. That being 
eo, the explanation is not satisfactory. 
Though the fact that Rani Rajeswari had 
some properties which she was dealing 
with as her Britti without reference to 
Rani Annapurna may suggest the possibi- 
lity of other grants to the two Ranis and 
an agreement between them, there is no 
evidence to show that there was any 
other grant to the two Ranis. We “need 
not, however, discuss the matter further, 
becanse, in our opinion, the genuineness 
of the Sanad of 1203 does not help the 
case of the Rani defendants, The learned 
Subordinate Judge was of opinion that 
“if this dooument (Sanad of 1203) be a 
genuine one, then the contention of the 
Ranis is true.” But the Sanad states, 
“yon and the Ranis-of the family shall 
remain in the enjoyment and possession 
of the aforesaid Britti and hold the 
same a8 Lakhiraj, you or the future Ranis 
shall be entitled only to enjoy the profits 
thereof.’ Now in so far as it lays down 
a rule of succession limited te the Ranis 
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of the family, it is not valid. An agree- 
ment such as that- laid down in the Sanad 
cannot -alter the line of succession 
according to law. Its value as evidence 
of the family usage will be 
later on, and this brings us to the main 
question in the case, viz, whether any family 
custom or usage has been proved under which 
the Ranis are entitled to succeed to the 
Ranian Britti property Katia Nangla to the 
exclusion of persons ‘who are entitled to 
succeed according to law. 

As already stated, Rani Indra Nilmoni 
first obtained the property under Sanad of 
1160. She made a gift of it as Youtuk 
Britti to Rani Annapurna during her life- 
time. This is clear from the Rubakari, 
dated the 25th March 1816; and the 
Rubakari of the Collector, dated the 22nd 
March 1823, states that Rani Annapurna 
filed a hebanama in respect of Taraf Katia 
Nangla. Then again it appears from the 
petition of Rani Kripamoyi, dated the 4th 
August 1837, that Rani Acnapurna also 
made a gift of the -Taraf to Rani Kripa- 
moyi as Youtuk Britti. It is contended on 
behalf of the Ranis that the conveyance 
by one Rani in favour of another during 
her lifetime merely accelerated the 
suscession, and reliance is placed upon the 
statement of Rani Kripamoyi in ker 
petition, dated the 4th August 1837, that 
after the death of one Rani, another Rani 
succeeded tothe right of enjoyment for 
her maintenance. But as the Kulachar 
is based upon these -instances, we cannot 
ignore the fact that there were conveyances 
by one Rani in favour of another, The 
right of Rani Darga’ Sundari to the 
property was disputed by her step-son 
Manada Kant, and the dispute was 
settled by the release executed by her, 
ander which she was to enjoy the property 
only for her life. 

It is to be observed that Rani 
purna olaimed the properties as her 
Youtuk Britti obtained by gift from Rani 
Indra ‘“Nilmoni, She mortgaged Katia 
Nangla to Ramdhin Singh, and Rani 
Kripamoyi treated: the mortgage as valid. 
Had there been a family custom that each 
Rani was to hold only a life-estate, 
Rani Kripamoyi would have been entitled 
to succeed to the property on the death 
of Rani Annapurna without redeeming the 
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mortgage. Itis contended on behalf of the 
Rani defendants that Rani 
died in 1229 and Kripamoyi got the 
and that the 
mortgage money “had been eatisfied, by 
the time Annapurna died, out of the 
profits of the property, and it was, there- 
Sore, unnecessary on the part of Rani - 
Kripamoyi to embark on a litigation to 
show that Rani Kripamoyi had no right 
to mortgage the property. It appears, 
however, from the petition of Mohan Singh 
(the son of the mortgagee Ramdhin Singh), 


dated the 18th December 1822, that 
after the death of Rani Annapurna, the 
balance of the money due under the 


mortgage was received by him, and Kripa- 
moyi in ‘her petition, dated the 9th March 
1828, stated that the mortgage was 
ređeered by the Government, 

Rani Rajeswari also was dealing with her 
Ranian properties without reference to 
Rani Kripamoyi. By a Kobala, dated the 
26th January 1810 (Exhibit 1-1), Rani 
Rajeswari transferred certain Mouzahs ont 
of Taraf Madhu Khali by way of coon- 
ditional sale for Rs. 10,501 in favour of 
Gouri Charan Ghose and others, and from 
the Rubakari of the Collestorate, dated 
January 1828, it appears that she applied 
to the Collector to pay off the mortgage 
on behalf of the minor Raja (whose 
estate was then under the Court of Wards), 
“as there will be no heir to the said 
Milkiat except the said minor,” Then it 
appears that with regard to another Britt 
property of Rani Rajeswari, which oon- 
sisted of Tauper lands, Raja Barada 
Kant on the 26th May 1911 olaimed that 
he was entitled to if on her death, and 
prayed for settlement of the same with 
him. Itis clear, therefore, that so far as. 
Rajeswari’s Britt properties were concerned, 
they came to bo inherited by Raja Baroda 
Kant, and not by any Ranisof the family as 
laid down in the Sanad of 1203. 

It is contended that the faot that the 
Ranis purported to transfer does not show 
that they had the power to do so, and 
that Hindu widows often make alienationg 
in excess of their powers. But in deciding 
the question of family usage the fact that 
the Ranis have dealt with the properties as 
if they were owners thereof, cannot be 
excluded from consideration. 


Annapurna . 
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It is contended on behalf of the plaintiffs 
that the rule of succession set up is 
based upon a grant and not upon 8 
Kalachar or family usage. The defendant 


Jyotish Kant in the 19th paragraph of. 
his written statement stated that Taraf 


Katia Nangla constitutes the ‘Ranian 
Britti created by a valid grant.” Further 
on he says that the properties have all 
along been held uuinterruptedly by the 
respective Ranis ‘as of right” and accord. 
ing “to the long established family usage” 
and “sustom of the 
among specially respectable families.” So 
that it was based upon grant, Kulachar 
and also Desachar. In the written state- 
ment of the Rani defendants they set up 
the original grant of 1160 to Rani Indra 
Nilmoni, and the confirmation of the grant 
in 1203 by Raj Sri Kant and also | set 
up the long-standing and uninterrupted 
usage and ' family custom in the Raj 
family, “as being held by the Ranis in 
succession, each Rani having only a life- 
interest without having any right to make 
any sort of gift, etc.” 

As observed above, the grant, in so far 
as it lays down a rala of succession, is 
absolutely void as it presoribes a rule .of 
succession unknown to Hindu Law. It is 
also void as it purports to create succes- 
sive life-estates in favour of unborn 
persons, the estate itself being ‘undisposed 
of. Even if the rule of succession laid 
down in the Sanad ‘of 1203 has actually 
been followed, it cannot be treated as binding 
upon the family unless it has ripened into a 
family custom. 

It sis contended on behalf of the Ranis 
that ever since 1160 B. S., for more than 
a century and a half, .the Ranis of* the 
family have been successively in possession 
of the property as Ranian Britti and there 
is no evidence to show that any Raja was 
in possession of it, 

But in order to establish a custom ~t 
must be shown that the custom has 
existed from time immemorial and where the 
custom set up is peculiar only toa single 
family, the rile is mere strictly enforced 
than ever. It is true that a family custom 
of proved antiquity is entitled to be recog- 
nized by the Courts, irrespective of 
position and rank of the family, and the 
Chanchara Raj family appears from 
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Hunter’s ‘Statistical Account of Jessore to 
be an ancidat family of position and im- 
portance. 

It is contended on behalf of the plaintiffs 


‘that no question of immemorial usage can 


possibly arise when the origin of the 
alleged usage is known. In the present 
case the custom is said to have originated 
with the grant in 1160. Assuming that 
there can be a valid custom where the 
origin is known, it muzt be shown that 
there has been a long line of snocession 
in accordance with the usage. In. Sumrun 
Singh v. Khedun Singh (1) the Sudder Diwany 
Adanulat, after taking the opinion of Pandits, 
held that in order to legalize any deviation 
is 
necessary that the usage should have been 
prevalent during a long succession of 
ancestors in the family when it becomes 
knowa by the name of Kulachar, and in 
that case only two instances having been 
adduced in support of the Kulachar set up 
in that case, the Court held that it was not 
sufficient; see also Pertaub Deb v, Sarrup Ded 
Raikut (2). In the case of Hamlakshmi Ammal 
v. Stcanantha Perumal Sethurayar (3) their 
Lordships of the Judisial Committee observ- 


ed:—“Their Lordships are fully sensible 
of the importance. and justice of 
giving effect to long established usages 


existing in partionlar districts and families, 
but it is of the essence of special usages, 
modifying the~ordinary law of succession 
that they shonld be ancient and invariable, 
and...should be established to be so by clear 
and unambiguous. evidence; for it is only 
by means of such evidence that the Courts 
can be assured of their existence and that 
they possess the conditions of antiquity and 
certainty, on which alone their legal title to 
recognition depends,” Jt is contended on 
‘behalf of the defendants that in this country 
a custom would be valid if in existence 
from before the year 1793, and reliance is 
placed upon the observations of Sir Charles 
Grey, C. J., iu an early ease referred to in 
Banerjee’s Stridhan, page 234, and itis pointed 
out that in the case of Garuradhwaja Prasad y, 


(1) 2 Sel. Rep. 147; 6 Ind. Dec. (0. 8.) 470, 
(2) 2 Sel. Rep. 321; 6 Ind. Dee. (o. s.) 602. 


(3) I. A. Sup. Vol. 1 at p. 3; 17 W.R. 552; 12 B. L, 


R. 396; 2 Suth. P. C. J. 603; 3 Sar, P, O. J, 108; 14 M, 
T. A, 570; 20 E. R. 898, 
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Superundhwaja Prasad (4), the existence ofa 
family custom for 80 years was held to be 
sufficient. Although. there may be no definite 
rule in Hindu Law as to how old a custom 
must be in order that it may have the force of 
law, in the present case (as will be presently 
shown) there does not appear to have been 
succession according to any family usage 
from before the year 1793, 
In the case reported as Garuradhwaja Prasad 
ry. Superundhwaja Prasad (4) there was evi- 
dence of a family custom (succession by primo- 
geniture) for £0 years, and the family belonged 
to a group of families in which the sustom 


_had_ been in existence from time immemorial, 


and it was beld under the sircumstances 
that the family custom had been proved. 
The only case in which a family custom 
of succession from mother-in-law to daughter- 
in-law was set up, was in the case of 
Prince Mahomed Buktyar Shah v. Rani Dhoja- 
mani (5) and it was held not to be proved. 
In the present case Rani Indra Nilmoni 
obtained the property under an express 
grant. Ranis Aunapurna and Rejeswari also 
had a Sanad (though a confirmatory Sanad) 
assuming the same to be genuine, and there 


r was a gift by Rani Indra Nilmoni during 


her lifetime to Rani Annapurna. The Sanad 
of 1203 does not refer to any family ous- 
tom. It merely-recites the grant of Taraf 
Katia Nangla and others in Pargana Sahas 
as Ranian Youtuk Britti to Rani Indra Nil- 
moni and states that the Taraf Katia Nangla 
and others is again granted to Ranis Rajes- 
wari and Annapurna as Youtuk Britti and 
lays down the line of suscessiop as to 
No question can, therefore, 
arise of any family custom up to the time 
when Rani Annapurna got the property. 
Rani Annapurna admittedly made a gift of 
the property to Rani Kripamoyi during her 
lifetime, and it was during the time of 
Rani Kripamoyi, when Ram Kissen Panda 
claimed the property under an alleged gift 
from Rani Indra Nilmoni, that the custom 
was set up for the first time. It is said 
that it was the first occasion on which 
it was necessary to set it up. But had there 
been a family custom as described ir the 
petition of Rani Kripamoyi, dated the 4th 
Angust 1837, viz, trat since a Jong time 

(4) 27 L A. 238; 23 A. 37; 10 M. D. J. 267:5 C W. 
N. 33; 2 Bom. L. B. #31; "Sar. P. G. J. CEN C.). 

(5) 20.1, J. 20. i 
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before the British Government the Ranis 
of the family had been in enjoyment and 
possession of the Ranian Britti, and that after 
the death of one Rani another succeeded to 
the rights, it would have been mentioned 
in the Sanad of 1203, granted by Raja 
Sri Kant. 

In the proceedings which took place in 
1837, Rani Kripamoyi, after reciting the 
cus'om as stated above, said that the pro- 
perty descended to Rani Annapurna who 
made a gift of itto her as a Youtuk and 
since then she had been holding the proper- 
ty as Youtuka property. Raja Baroda Kant 
by his petition of the same date stated 
that his mother succeeded to the Britti pro- 
perty. The suggestion is that the gift by 
one Rani during her lifetime to another 
merely accelerated the succession. But the 
custom set up in the petition of Rani Anna- 
purna was that ‘after the death of ong 
Rani another succeeded to the rights.” 
Without attaching, however, any importance 
to these distinctions, the only instance of 
gucsessinn which can possibly be relied upon 
on behalf of the defendants is that cf Rani 
-Kripamoyi. Leaving aside the fact that 
there .was a gift to her by Rant Anna- 
purna during her lifetime, can it be said 
that Rani Kripamoyi sucseeded under any 
family ` custom ? There was no case of suc- 
session according to family custom before 
she sueceedé éd; and there could not be any 
family custom. between the date of grant 
to Rani Annapurna in 1203 and the sus- 
cession of Rani Kripamoyi. Jn any case 
one instance of succession cannot establish 
a family usage. We have not referred to 
the oral evidence because it is not of any 
value, and in any case does not prove any- 
thing mora than what appears from the 
documentary evidence. 

After the death of Raja Baroda Kant, 
Rani Durga Sundari’s right to the Ranian 
Britti was challenged by her step-son Manada 
Kant, -and the dispute was settled between 
her and the sons, by giving to Rani Durga 
Sundari only ar estate for life, and in the 
suit for partition brought by Kali Prosanna 
Ghose it was expressly agreed upon by 
Rani Darga Sundari and the representatives 
of Joanada and Manada that Taraf Katia 
Nangla would be partitioned after her death, 


“It is. true that the Rani defendants were no 


parties “to these suits, But the husbands 
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(of. some of the defendants), who in the pre- - 


sent suit say that the ladies of the family 
sucseed to the Ranian Britti under a family 
usage; wer. parties,and Bhuban Mohini the 
widow of Jnanada Kant was also a party to 
the partition suit. Bhuban Mohini would have 
been entitled to succeed under the alleged 
custom on the death of Rani Durga Sundari, 
but she along with the husbands of some 
of the present Rani defendants agreed to 
the arrangement, A decree was passed by 

- consent and the property was dealt with in a 
manner which is inconsistent with the exist- 
ence of the family usage set up. 

It is to be observed that no definite 
rule of suecession is prescribed by the 
Kulashar. The Ranis of the family are to 

asnoceed according to the Kulchar, but 

whether the daughters-in Jaw alone or grand- 
daughters-in-law also are to succeed, is not 
clear. In the present case the Rani defend- 
anta are all grand-dgughters in-law of Rani 
Durga Sundari. Then again it is not stated 
what would happen, if a Raja becomes 
widower and there is no dowager Rani, or 
daughter-in-law or grand-daughter- in-law and 
the Raja subsequently marries a second 
time. On the whole we are of opinion that the 
special family usage set up by the defendants 
has not been established, and the appeal must, 
therefore, be dismissed with costs. 


WALMSLEY, J.—I agree. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Orvin Revision No. &96 or 1917. 
February 25, 1918. 

Present :—Mr. Justice LeRossignol. 
KAMAN — PLAtNTIFE— PETITIONER 


VETSUS 
UMRA AND OTHERS—DEFESNDANTS 
— RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Arts, 187, 138, 
142, applicability of—Purchaser of bare site—Posses. 
sion, symbolical, value of —Dispossession— Limitation. 

Plaintiff sued to recover possession of a bare site 
in March 1916, on the allegation that he purchased 
the site in dispute in July!902 and took symbolical 
possession thereof in Octobey 1904 and that defend: 
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ants had ousted him therefrom two years before 
suit: 

Held, that the property in dispute being a bare 
site, plaintiff’s symbolical possession was equivalent 
to actual possession, and that the article prima facie 
applicable to the suit was Article 142 of the Limita. 
tion Act. 

Articles 137 and 138 of Schedule I of the Limita. 
tion Act apply only where, the purchaser has never 
taken possession of the property. 


Revision from the order of the Senior 
Subordinate Judge; Jullundur, dated the 
3rd May 1917. 

Mr. Harcharan Das Bhalla, for the Peti- 
tioner. -+ 

Mr. Ohaman Lil Galati, for the Re- 
spondents. 

JUDGMENT.— On the following fasts 
alleged by the plaintiff, tiz, that he pur- 
chased the area in suit in July 1902 
and took possession in October 1904 and 
the defendants had ousted him two years 
before suit brought in March 1916, the 
Courts below have dismissed the suit as 
time-barred; the trial Court applied 
Article 138, the lower Appellate Court 
Article 157 or Article 142. 

Both Courts are wrong in applying 
Articles 137 and 138,° which apply only 
when the purchaser has never taken posses- 
sion of the property. 

In this sase the  petitioner-plaintiff 
obtained symbolical possession in 1904 
and as the property is a bare site, his 
symbolical possession was equivalent to 
actual possession. 

The Article of prima facie application to 

the suit is Article” 142; the suit is well 
within time-ard the deferdants can defeat 
tke olaim only by shewing an adverse 
possession of more than twelve years, 
. Consequently the lower Appellate Court 
cannot deside the suit on limitation with- 
out first deciding the nature and duration 
of the defendants’ possession. 

I accept the petition and set aside the 
lower Appellate Conrt’s decrees and re- 
mand for desision on the merits. Costs 
to follow final event, gi 

Oase remanded. 
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CALCUTTA HIGH COURT. 
Appeal From ORIGINAL Decree No. 10 
or 1916. í 
June 4, 1918. 
Present :—Mr, Justice Teunon, and 
My. Justice Rishardson. 
i RASH MOHAN SAHA AND ANOTHER — 
. PLAINTIFES—— APPELLANTS 
versus 
KRISTO DAS ROY AND OTHERS— |, 


DeFanDants-—R&SPONDENTS, 

Transfer of Property Act (IV of 1882), s..53—Pre- 
ference to one creditor—Mortgage in favour of creditor 
to secure payment of genuine debt, validity of, as against 
other creditors. 

A mortgage executed by adebtor in favour of 
one of his creditors to secure the payment of a 
genuine debt, the properties mortgaged not exceed- 
ing in valuethoe amennt which they are intended 
to secure, is not invalid onder section 58 of the 
Transfer of Property Act as against the other 
creditors, even where the mortgage bond is taken 
after the mortgagee-creditor has knowledge that 
other creditors of the mortgagor are exercising 
pressure for the re-payment of debts due to them, 
Lp. 415, col, 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Faridpur, dated 
the 30th March 1916. . 


FACTS.—This appeal arises ont of a suit 
brought on a mortgage-bond which was 
executed by defendants Nos. 1 to 3 in favour 
of the plaintiff on tke 16th Falgoon 1318 
to secure the payment of Rs. 16,000. The 
defendants Nos. 4 to 6in the suit were the 
purchasers of the mortgaged properties in 
execution of a money-decree -obtained by 
them against the mortgagors subsequent 
to the execution of the mortgage-bond. 
The lower Appellate Court found that the 
defendants Nos. 1 to 3 owed: to the plaint- 
iff on the date of the bond the amount 
secured thereby and passed against them a 
money desree for the sum of Rs. 6,000. 
The Court dismissed the suit as against 
defendants Nos, 4 to 6, on the ground that 
the bond represented a fraudulent prefer- 
ence given by defendants Nos. 1 to 3 to 
one creditor, z.e., the bond was executed not 
so much to secure re-payment to the plaintiffs 
as to protest the interests of defendants 
Nos. 1 to 3, soas to enable them to retain 
their properties against the claims of other 
greditors. 

Babu Dwarkanath Ohakrabarity (with him 
Babu Gopal Ohandra Das), for the Appel- 
lants.—This appeal arises out of a suit for 
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recovery of money due upon registered 
kistibandi bond, dated 18th May 1914, 
The bond was exeonted on account of 
money due tothe firm named Surya Kumar 
and others, with whom business was going 
on from 1307 to 1317. The appellant is 
a relation of defendants Nos. 1 to3, The 
other defendants Nos. 4 to6 are the pur- 
chasers of the mortgaged properties in 
execution of a money-decree obtained by 
them against the mortgagors subsequent 
to the execution of the bond, Defendants 
Nos. 4 to 6 deny the bona fides 
transaction also the consideration and say it 
was a benamz transaction. 

The lower Appellate Court dismissed the 
suit on the ground that the plaintiff’s claim 
was one which could not be enforced in 


view of section 53 of the Transfer of Property : 


Act, because it was a preference given to 
one of the creditors. I submit the claim 
was a bona fide one and the relationship did 
not affect the. case at all. Musahar Sahu vi 
Hakim Lal (1) referred to, 

The evidence as to the value of the land 
was shut out by the order of the Court 
and hence the observation by the lower 
Appellate Conrt about the small value of 
the land is not fair. 

The bond was sxecuted after giving a re- 
mission of Rs. 2,000. This shows that there 
was a genuine debt and the relationship did 


not affect the case at all, 


The lower Appellate Court has wrongly 
applied the case reported as Ohidambaram 
Ohettiar v. Srinivasa Sastrial (2). 

The latest gases on this point are re- 
ported as Musahar Sahu v. Hakim Lal (1), 
Mina humari Bibi v, Bijoy Singh (3). 

The case of Chidambaram Ohettiar v. Sri» 
nivasa Sastrial’s case (2) ia the earliest of the 
three Privy Council cases and hence that 
cannot be applied here. 

The law on this point is clear. Because 


(1) 82 Ind. Cas, 343; 48 I. A. 104; 28 ©. .L. J. 406; 
30 M. L.J,116;3 L. W. 207;20 0. W. N. 393; 14 A. 
L. J, 198: (1916) 1 M. W. N. 198; 19 M, L. T, 203; 18 
Bom. L. R. 378; 43 C. 521 (P.C.), 

(2) 23 Ind. Cas, 714; 18 C. W. N. 841; 26 M. L. J. 
473; 36 M. 227; 16 M. L. T. 286; (1914) M. W. N. 754; 
16 Bom. L. R. 788; 1 L. W. 963;20 0, L. J. 571 (P. 0.) 

(3) 40 Ind. Cas. 242; 21 C. W, N. 585; 32 M. L. J. 
425; 1 P. L. W. 425; 5 L, W. 711; 21 M.L. T. 344, 15 


of the . 


A.L. J. 382; 25 C. L. J. 508; 19 Bom, L, R. 424; (1917) . 


M. W. N. 478; 44 0, 662; 441, A. 72 (P, 0 


`N 


jurisdiction, 


-though it" bears the date 


defeat or defraud other creditors, 
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one oreditor is preferred and another is 
unpaid, that does not vitiate the transaction 
under section 53, Mina Kumari Bibi v, Bijoy 
Singh (3), and observation on page 589 
of 21 ©. W N. referred: to. 

The law is clear on this point and 
if there is a consideration existing, the 
transfer is valid. 

The finding of the Subordinate Judge that 
the relationship of the plaintiff has pre- 
judiced the coase is ‘absolutely without 
Transaction was going on for 
some 10 years, 

The prayer was for a decree of Rs, 6,000 
on “account of the mortgage and also some 
money as damages from defendants. Nos. 


‘4 to 6,0n the ground, that the defendants 


have removed ‘some hutsand some 12, tin 
godowns. 

{Teuxox, J.—There is no finding on this 
point]. 

The case was dismissed and hence there is 
no finding. 

Babu Jogesh Ohandra Roy (with him Babu 
Rupendra Kumar Mitra), for the Respond- 
ents.—The real finding of the lower Appellate 
Court comes to this, that the mortgage 
was taken for the protection of defendants 
Nos.1 to 3. Defendant No. = 
iff’s sister’s husband, > 

On the 9th April 1912 defendant No. 4 
instituted a money snit for Rs, 14,000 
against defendants Nos. 1 to 3 and another, 
man, 

Defendant ‘No. lis father of defendant- 
No. 3. 

Mortgage-bond sought to be enforced 
was registered” on the 16th April 1912, 
26th February 
1912, 

From the mortgage- bond it ig cone that 
the instalments for payment extend to 
the year 1332. This shews that the real 
intention was to protest the property and 
Hakim 
Lal v. Mooshahar Sahu (4) referred to. 

The main point is to look to the real 
object of the transaction, t.e., the intention. 
They owed him Rs. 18,000 and Rs. 2,000 
was remitted. 

The money-decree was obtained on 6th 
August 1913 for about Rs. 14,000. The 


(8) 34 ©. 999 at pp. 1010, 1016; 116, W. N. 889; 6 C. 
10, 
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plaintiff put in a claim which was dis- 
allowed on the 20th March 1914. 

On the 380th May 1914, defendants Nos, 4 
to 6 purchased those properties. 

The plaintiff’s case is that the bond was 
in possession of the defendants Nos. 4 to 
6 but they deny all knowledge of posses- 
sion. Ina criminal case this bond was. 
filed by the defendant No, 2. 

Prayer for attachment before judgment 
was made onthe 25th April and the de. 
fendants Nos. 1 to 3 must have communi- 
cated this news to the plaintiff. These 
elements must be considered, Musahar Sahu 
v. Hakim Tal (1) affirms the decision in 
Hakim Tal v, Mooshahar Sahu (4). 

The Privy Council case referred to does 
not lay down a general provision of liw 


“with regard to consideration. 


The real intention of the bond was not 
mere satisfaction of the debt but to avoid 
the claims of other creditors. 

If it isa cloak to avoid other creditors, 
bona fide consideration is not sufficient to 
make the transaction valid. Hakim Lal v. 
Mooshahar Sahu (4) referred to, 

To make the transaction valid, three 
things are necessary 

1. Adequate consideration. 

2. Good faith. 

3. It must not be a mere cloak for the 
benefit of the debtor. 

Conditions 2 and 3 are not satisfied, 
“Hakim Lal v. Mooshahar Sahu (4). 

It is a case of secret trust, Referred to 
Hakim Lal v. Mooshahar Sahu (4). 

Defendant No. 2 is sisters husband of 
the plaintiff. Defendant No. 1 is father of 
defendant No.2 and No, 3is brother of 
defendant No, 2, 


See 


Two children of defendant No, 1 are 
~ servants of the plaintiff, 
The mortgaged property- was worth 


.Ra. 500 but no body would take it as security 
for Rs. 16,000. 

['Tevwow, J.—A part is better than the 
whole. ] 

No book was produced to prove that 
interest was realised. 

There was no agreement as to the in: 
terest in the beginning and it was an after- 
thonght, and hence the interest of some years 
was put down. 

There is no evidence to show that this 
firm is alone responsible for the money 


one 


` 
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and not the other two firms with whom 
business was going on. 

It would have been a strong case if any 
amount of the principal was due; only in- 
terest is alleged to be due but no book has 
been produced for the claim of tha interest. 
The only evidence is the oral testimony of 
the plaintiff. | 

The interest in other cases is much below 
the rate at which in the ‘present case it is 
charged. : 

JUDGMENT:—This appeal arises out of 
a suit brought on a mortgage-bond. The 
mortgage-bond was executed by defendants 
Nos. L to 3 in favour of the plaintiff on 
the 16th Falgoon 1318, to seoure the pay- 
ment of asum of Rs. 16,000. The defend- 
ants Nos. 4 to 6 in the snit were 
the purchasers of the mortgaged properties 
in execution of a money-decree obtained 
by them against the mortgagors subsequent 
to the exeaution of the mortgage-bond. The 
learned Subordinate Judge has found that 
in faot defendants Nos. 1 to 3 owed to the 
plaintiff on the date of the bond the amount 
secured thereby, and he has made against 
them a money-deoree for the amount claimed 
in the suit, a sum of Rs. 6,000. He has 
dismissed the sait as against defendants Nos. 
4 to 6 on the ground that the bond in 
fact represents a fraudulent preference given 
by defendants Nos. 1 to 3 to one creditor, 
namely, the plaintiff, over others, or in 
_ other words, that the bond was executed not 
so much to secure re-payment to the plaint- 


iff as to protect the defendants Nos. 1 to 
3 and to enable them to retain their 
properties against the claims of other 
creditors. 


In appeal, it is contended before us that 


even on his own findings the learned Sub- 


ordinate Judge’s decision cannot be upheld. 
On the other hand the ‘respondents seek 
to support his decision by contending, firstly, 
that in fact on the day on which the bond 
was executed there was nothing due -by 
defendants Nog. 1 to 3 to the plaintiff, and 
secondly, by contending that even if: there 
was such a debt due yet by the bond a 
benefit was reserved to the debter, it repre- 
senting or concealing merely a secret trust 
in fayour of the mortgagors. 

_ As to the question of the debt it is not 
. disputed that as a matter of fact defendants 
Nos, 1 to-3 had transactions with the 
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plaintiff for a series of years extending 
from 1307 to 1818, But it is contended 
that there was no arrangement made that 
interest should be charged by the plaintiff 
or paid by the defendants, We have been 
referred to many paésages of the evidence 
in support of that contention, but’ we find 
there isample oral evidence in support of 
the agreement to pay interest. No doubt 
there are some discrepancies in that evi- 
dence as to the existence of what is spoken 
of as Falat buoks, and no doubf it is the 
case that the Falats spoken of as kept by 
the firm of Pitamber and Nilamber from 
which the moneys were actually taken for 
the benefit of the defendants have not been 
produced. Bat simply becanse the plaintiff 
and the defendants are relations, we see no 
improbability in the plaintiff's claiming and 
requiring them to pay interest on advances 
made to them. The oral evidence on the 


‘point is supported by many entries in the 


plaintitf’s books of account, and is also fur- 
ther supported by the fact that the plaintiff 
himself had apparently to pay interest to 
the firm’ from which the money was 
actually taken. It has been suggested that 
that firm and the pleintif’s firm are really 
one and the same. But no doubt though 
there is a slose relationship between the 
partners, it cannot be said, and in fast 
there is no evidence to show, that the busi- 
nesses are not separate and independent. 
For these reasons ‘we agree with the 
learned Subordinate Judge in holding that 
on the day the bond was executed there 
was a sum of Rs, 18,000 and odd due 
by the defendants Nos. 1 to 3 to the 
plaintiff and that after granting a remission 
of a sum of Rs. 2,000 the plaintiff ob- 
tained the bond in question for the sum 
of Rs. 16,000 due and owing tohim. 

In support of their second contention the 
respondents point to the following facts, 
that the defendant No. 2 is the plaintiff’s 
sister’s husband, that though the trans. 
actions had extended over a period of some 
ten years, yet until the day_in question 
resort to a mortgage-bond had not been 
had, and that this mortgage-bond was 
taken after the-plaintiff had knowledge of 
the debt due to defendant No. 4 and of the 
pressure exercised by defendant No. 4 on 
defendanta Nos..l to 3, that the bond was 
in fact taken or at least registered a few 
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days after the institution of the suit brought 
by’ defendant No, 4 against defendant No, l 
and further that the bond provides for 
payment by instalments extending up to 
the year 1332. These considerations, how- 
ever, do not to our minds outweigh the 
facts, namely, that there was in reality 
a genuine debt of some Rs. 16,000 due 
by defendants Nos. 1 to 8 to the plaintiff, 
that there has been 
overstatement of that consideration and 
there is in fact no suggestion that the 
properties mortgaged exceeded in value 
the amount which they were intended to 
secure. Because the plaintiff is related to 
defendant No, 2 and was aware of the fact 
that defendant No. 4 was ‘demanding bis 
dues from defendants Nos. 1 to 3 and was 
bringing pressure to bear upon them, are 
no reasons why the plaintiff should not 
require the defendants to secure the re-pay 
ment of the money which was honestly 
due to him. In fact we are of opinion 
that the Subordinate Judge has been misled 
. by his misapplication of the case reported 
as Ohidambaram Chettiar v. Srinivasa Sastrial 
(2). In that case it was. found asa fact 
that of the consideration money only half 
was in fact due from the assignor and the 
other half was not due from him but mere- 
ly represented a-benefit reserved for him, 
There is nothing of that nature in the 
present case, and the principles applicable 
to the present case are to be found in the 
case reported as Musahar Sahu v. Hakim 
‘Lal (1) and in the case reported as Mina 
Kumari Bibi v. Bijoy Singh (3), 

For these reasons we set aside the decree 
of the Subordinate Judge and decree the 
suit as a suit on a mortgage-bond against 
defendants Nos. 4 to § and as against defend- 
ants Nos, 1 to 3. If the money be not 
paid within three months from this date 
the mortgaged properties will be sold. The 
issue as to the personal liability of defend- 
ants Nos 4 to“6 will be desided should 
the plaintiff hereafter find it necessary to 


apply for a decree under the provisions of ° 


Order- XXXIV, rule 6, Civil Procedure 
Code. This appeal is, therefore, decreed with 
costs against the contending defendant No. 4 
‘throughout and with costs on the ex parte 
| Scale throughout against the other defendants, 
RICHARDSON, J, —I agree. 
Appeal allowed, 
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PUNJAB CHIEF COURT. 
Civit Revision No. 5381 oF 1917, 
February 26, 1918. 

Present :—Mr, Justice LeRossignol. 
GHULAM HAIDAR—Ptaintire 
—- PETITIONER 
versus 
Musammat BHAGAN — DEFENDANT 
— RESPONDENT. 

Co-operative Benefit Society —Manager refusing to 
receive subscription of contributory—Contributor 
whether entitled to refund of past subscriptions, 

Plaintiff was a member of an association each 
member of which was bound to contribute a certain 
monthly sum, and the total contributions were then 
placed at the disposal of each contributor ia turn. 
He alleged that the defendant who was the organiser 
of the scheme had improperly refused to receive his 
contributions, and he claimed to recover the sum of 
his past contributions on the ground that by the 
action of the defendant he had lost all prospect of 
taking the pool: 

Held, (1) that if it was found that it was the plaint- 
iff who refused to continue his contribution he must 
prove that he hada right to arefund, and if so at 
what time; [p. 415, col. L] 

(2) that if, on the other hand, the defendant was 
responsible for the breach, the burden lay on him of 
proving that uo refund was claimable. [p 416, col, 1.] 

Revision from the decree of the District 
Judge, Sialkot, dated the 30th March 1917. 

Mr, Abdul Rashid, for the Petitioner. 

Mr. Ghulam Rasul, for the Respondent. 

JODGMENT.—-The plaintiff's claim was 
for the aggregate of his subscriptious toa 
certain pool, generally called a “committee.” 
He alleged that the organizer and mani- 
pulator of the scheme had refused to con- 
tinue to receive his subscriptions, he, there- 
fore, had lost all prospect of taking the 
“pool” and he consequently demanded a 
return of his subscriptions. 

The defendant denied all knowledge of 
the matter and averred that her mother 
was responsible, bat this the mother denied, 
The firat Court desraed for plaintiff, but the 
learned District Juize withdut coming to 
definite findings of fact heli that the 
pliinti#f had shifted his ground ani had 
not estiblished the rales of the “pool” gov- 
erning the quastion of refund. 

I cannot find any ground for holding 
that the plaiotiff in his pleas varied the 
position he hid taken up in his plaint, nor 
ig it naasasary tə osnsider the redustio ad 
absurdum dedusei by the learned District 
Judge. 

lf the District: Judge agrees 
first Court that the defendant 


with the 
ran the 


a 
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scheme and for reasons quite unconnected 
with the ssheme refused the subscriptions of 
ihe plaintiff, she is bound to indemnify him 
in respect of past subscriptions. | 

The enforoeməant of the liability of,these 
individuals who work these schemes is 
imperative, for I understand that they are 
very nuinerous and, when honestly condust- 
ed, are a form of co-operation whereby 
capital is placed at the disposal of each 
contributor in turn on the condition that 
‘he shall pay a monthly subscription to the 
“pool”, and I understand further that when 
a contributor ig unable to continue his 
subscription, always provided that he has 
not yet taken the “pool”, he generally 
receives the aggregate of his subscriptions. 
after all the other regular santhal have 
drawn the “pool”. 

If the lower Kg Court finds that 
it was plaintiff who refused to continue 
his subsoription, plaintiff. must prove that 
he has a right to a refund, if so, when? 
The learned District Judge has held that 
plaintiff has not proved sucha right, but if 
the defendant is responsible for the breach, 
on her. will lie the burden of: proving that no 
refund is claimable, 

For these reasons I accept the petition, 
set aside the lower Appellate Court’s decree 
and remand the case for fresh decision on the 
points indicated, 

Costs shall follow-final event. 


p Case remanded, 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deorres Nos, 659 
AND 758 or 1917. 

June 26, 1918, 

Present: :—Mr. Justice Walmsley and 
Mr. Justice Panton. 

KARIM BAKSAHA AND ANOTHER — 

i a ria 
versus 
i ABDUL JÀ BBAR MIAJI—PuLANTIFE— 
RESPONDENT. 

Bengal Tenancy Act (FIII of 1885), s. 85—Under- 
raiyati lease, permanent, validity of—'San ba san,’ 
meaning of. 
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A permanent undor-vatyati lease registered in 
contravention of section 85 (2) of the Bengal Tenancy 
Actis not operative even as against the raiyat who 
granted it. [p. 418, col. }.} 

A registered under-raiyati lease, while making 
provision for the holding passing from generation to 
generation and for being sold by the under-ratyat, 
described itself as a san ba san (year to year) lease 
and stipulated that if the under-raiyatever reduced 
the rent by raising any objection he would be liable 
to ejection without notice: 

Held, that the under-raiyati lease was a perma- 
nent leaso and as such contravened the provisions 
of section 85, Bengal Tenancy Act, and was, therefore 
invalid, [p. 418, col. L] 

Appeals against the decrees of the District 
Judge, Noakhali, dated the 5th of March 


1917, affirming those of the Munsif, 2nd 


Court at Lakhipur, dated the 27th of 
_ duly 1915. ° 

FACTS appear from the judgment. 

Babu Romesh Chander Sen, for the 


Appellants.—The appeals arise of two suits 
for recovery of possession of lands covered 
by two under raiyati leases from the heirs 
of the deceased under-vazyat. The question 
is, whether the leases are in contravention 
of the provisions of sesticn 25 of the 
Bengal Tenancy Act, and -whether the 
plaintiffs are not estopped from questioning 
their validity. The leases are desorib- 
ed as san ba san (year to year) and at 
the same time they are not transferable and 
heritable from generation to generation. 
The leases are from year to year and, 
therefore, do not contravene the nowiniond 
of section $5 of the Bengal Tenancy Act, 
Assuming the leases do ’ contravene the 
provisions of section 85, the lessors cannot 
now turn round and rely on the invalidity 
of the leases, Referred to Gonesh Mondol v. 
Thanda Namaeundrant (1), 

Section 85, sub-clause (2) of the Bengal 
Tenancy Act, refers to registration of. the 
dosument so far as landlord is concerned 
and unless registered the sub-lease is not 
valid as against the landlord, A sub-lease by . 
a raiyat is valid against the raiyat, 
otherwise the Legislature would have made 
a provision to that effect. S2ə Temijuddi v. 
Asgar Howladar (2), Manik - Borai v. Bani 
Charan Mandal (8). 5 

A sub-lease granted by an under-raiyat is 
operative. Referred to Guru Das Das v. Kali 


(1) 88 Ind. Cas. 499; 24 O, L. J. 5383. 
(2).1 Ind. Cas. 942; 36 O. 256; 13 0. W. N. 183. 
(8) 10 Ind. Cas. 469; 18 C, L, J, 649. 
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Das Qhanga (4), Hari Mohon Pal v. Atul 
Krishna Bose (5), Bamandas Bhattacharyya 
v. Nelmadhab Saha (6), Abdul Karim 
Patwari vy. Abdul Rahman (7). 

’ [Watusuey, J.—Telam Pramanik v. Adu 
Shaikh (8) is clearly against you. | 

Carndnuff, J., came to that conclusion 
with great reluctance. Hyen assuming the 
lease is invalid also against the rayat 
and contravenes the provision of sestion 
85, still in this case the lease. is from 
year to year as tha word “san ba san" 
occurs in the first part, middle and last 
part of the lease. 

So far as estoppel is soncerned, there i3 

. no contrary case. 

The Courts should constrae a document 
so that it may bə operative. Referred tu 
Lani Miah v. Muhammad Hasin Mia (9). 

Dr. Sarat Chander Bysak (with him Babu 
Amulya Churn Banerjee), for the Respondent. 
—The lease expressly says that you should 
enjoy and possess the property from 
generation to generation, It is a perma- 
nent grant and the rent was fixed for ever, 
the grant was heritable and transferable. 

On the 2nd point I submit there are 
numerous: cases on the point but not 
consistent. So far as section 85, sub- 
clause (2), is concerned, the prohibition is 
with regard to the registration of the 
deed. All the cases decided that so far 
as the lease is concerned, it is- not 
admissible in evidence. The latest case on 
the point in whioh all the other cases are 
reviewed, is Ohandi Charan Nath v. Semla~ 
Bibi (10), Mohim Ohandra Dey v. Baidya 
Nath (11) and Bamandas Bhattacharyya v. 
Nilmadhab Saha (6) are referred to in 
Ohandi Oharan Nath v. Somla Bibi (10). 
Under the authority of this Court so far as 
the lease goes, it is void and no oral 
evidenca is admissible on the point. 

As to estoppel, there is no issue and 
the observation of Beacheroft, J., in Chandi 
Oharan Nath y. Somla Bibi (10) would 


(4) 24 Ind, Cas. 237; 18 ©. W. N, 882. 
(5) 82 Ind. Cas. 503; 19 0. W, N. 1127. 
(6) 35 Ind, Cas, 754; 24 O. L. J, 54l at p. 546; 20 
C. W. N. 1840; 44 0.771. 3 
(7) 18 Ind. Cas. 364; 15 C. L. J. 672; 16 O. W. N.618. 
(8) 18 Ind. Cas. 791;17 C. W. N. 468, 
(9) 33 Ind. Cas. 448; 20 C. W. N. 948. 
i (10) 44 Ind, Cas, 254; 22 C. W. N. 179 at p. 182; 28 
0. L. J. 91. 
(11) 29 Ind, Oas. 879; 21 O. L, J, 478, 
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apply here with equal force. There i3 no 
estoppel against a Statute. 

Babu Romesh Chandra Sen, in reply.— 
In Mohim Ohandra Dey v, Baidya Nath (11) 
the lease is, not from year to year. The 
opinion of Beachoroft, J., in Chandi Ohuran 
Nath v. Somla Bibi (10) in view of the 
authorities cannot be taken as binding 
authority. 

JUDGMENT. 

Waustey, J.—The plaintiff brought the 
two suits out of which these two appeals 
arise to eject the defendants from two 
holdings. His allegation was that he had 
granted an under-ratyafi to Makram Ali, 
the predecessor of the defendants, and 
that on Makram Ali’s death he wanted to 
take khas possession, but the defendants 
who were Makram Ali’s heirs had not 
given possession to him. The defendants 
replied that the plaintiff had exeanted 
two patiahs, one in respect of each holding, 
conferring upon Makram Ali permanent 
and heritable rights, They also said that 
the plaintiff, althcugh he described himself 
as a raiyat, was really a tehure-holder. 

The first Court found that the plaintiff 
was, as a matter of fact a raiyat and this 
was not disputed in the lower Appellate 
Court. The Courts below further found 
that the leases granted by the plaintiff to 
Makram Ali were psrmanent and heritable 
leases and they held that the leases had 


been registered in contravention of the 
provisions of section 85 (2) of the 
Tenansy Act and that they were not 
admissible in evidence, consequently the 
plaintiff's suits were desraed in both the 
lower Courts. 

It is now contended on bsbalf of the 


defendants that the leases ought to hava bean 
regarded only as leases from year to year whioh 
might properly kave been registered under 
section 85 (2). The translations of the leases 
have been placed beforeus and we find that 
they make provision for the holdings passing 
from generation to generation and for the 
holdings being sold; and the only stipu- 
Jation with regard to ejectment is in 
these terms: “If you do reduce the rent 
by raising any objection then you will 


ba Hable to be ejected from the land 
without notice.” At the beginning and the 
end of: the documents, however, osaura 


the word san ba san; and we sre asked 


kd 
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to hold that that word should modify 
our view of the nature of the agreement, 
It appears fo me that if is much more 
important to consider the other parts of 
the document. The terms about herit- 
ability and transferability are terms which 
generally occur in permanent leases and 
1 think the proper view to take of 
these pattahs sis that they were intended 
to create a permanent interest, and I may 
add that the defendants fought the oases 
in the lower Courts on the footing that 
“they had acquired a permanent interest. 
That being so, I think the provisions of 
section 85 (2) come in and the documents 
ought not to have been registered. It is 
urged, however, that the plaintiff as 
lessor cannot raise this question. Numer- 
ous authorities have been sited to us 
upon this matter of the proper construc- 
tion to be put upon section 85 (2), It 
is not necessary to refer to more than 
a few of them, for they have all recently 
been dealt with in a judgment de- 
livered by Mr. Justice Beachoroft in the 
case of Chandi Oharan Nath v. Somla 
Bibi (10). The particular cases to which 
I refer are Jarip Khan v, Durfa Bewa (12), 
Telam Pramanik v, “Adu Shaikh (8) and 
Mohim Ohandra Dey v. Baidya Nath (11). 
The facts of those cases are generally 
similar to those of the present case and 
I think, following the principles adopted 
in those oases, that these appeals should 
be dismissed. 

One other point has been raised, and 
that relates to the matter of compensation. 
It is urged that the plaintiff shonld be 
called upon to pay compensation: to the 
defendants. No issue, however, was raised 
on this subject in the first Court and 
there appears to be no material on which it 
sould be ascertained what sum, if any, 
ought to be paid as compensation. 

The appeals must be dismissed with 
costs. 

Panton, J.—I agree. 


Appeal dismissed. 
(12) 15 Ind, Cas. 476; 17 C. W. N. 59;16 C.L, J, 
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PUNJAB CHIEF COURT. 
Seconn Civit Appeat No, 1382 or 1913. 
February 20, 1918. 
Present :—Mr. Justice Scott-Smith and 
Mr Justice LeRossignol. 
MUHAMMAD MIR AND OTHERS—- 
PLaIntiF¥3—-APPELLANTS 
versus 
FAIZUL HASSAN AND orners—DeFENDANTS 
— RESPONDENTS. 

Evidence Act (I of 1872), s. 92, applicability of-- 
Sale or morlgage—Sule-deed—Oral evidence to show , 
that transaction was mortgage, admissibility of—Pre- 
emption—Pre-emptor, position of. 

A deed, of sale, containing a stipulation that the 
sale was an out and out one and that there was no 
agreement to reconyey the property was daly exe- 
cuted and rogistered. The next day the vendee 
executed an agreement, which was duly registered 
to veconvey the property sold by the deed of sale to 
the vendor, provided the latter repaid the purchase- 
money together with the price of improvements 
within two years. One F, instituted a suit for pre- 
emption of the property: 

Held, (1) that the sale- deed being an out and out 
sale in express terms, as soon as that sale was com- 
pleted the right of pre-emption accrued and F, was, 
therefore, entitled to a decree; [p. 419, col. 2.] 


(2) that oral evidence to show that at the time of 
the execution of the sale-deed the agreement to re- 
convey was in contemplation was inadmissible under 
section 92 of the Evidence Act. [p 419, col. 2.] 

Obiter dictum —Had the litigation lain solely 
between the vendor andthe vendee, it might have 
been held that the two transactions taken together 
amounted merely toa conditional sale orto an 
English mortgage. [p. 419, col. 2.] 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 26th March 1913, 


Dr. Muhammad Iqbal, for the Appellants. 


The Hon’ble Mr, Fazl-i. Hussain, for the 
Respondents, 


JUDGMENT.—On the 13th of July 1911 
Nasir Shah, son of the original plaintiff 
Musammat Nasira Begam, purchased a 
stamp paper on which the endorsement by 
the stamp vendor is to the effect that the 
paper is to be used. for engrossing a deed 
of conditional sale. On the 14th of July 
1911 a deed of sale was executed by 
Musammat Nasirą Begam in favour of 
Mutmaz Hussain, her relation. The deed 
contains a distinct stipulation that the sale 
is an out and out one and that there is 
no agreement to reconvey the property. 
This stipulation was entered in the deed 
apparently -to meet any objection that 


Vol, XLVII] 
MUHAMMAD MIR V. FAIZOL HASSAN, 


might have been based on the stamp vendor’s 
endorsement. The deed of sale was regis- 
tered on the 15th of July 1911 and on 
the same day, the vendee purchased an: 
other stamp paper on which he executed 
an agreement to reconvery the property 
sold by the deed of sale of the 14th of 
July 1911 t> Musammat Nasira Begum, 
provided that she repaid the purchase- 
money together with the price of im- 
provements within two years. This agree- 
ment to reconvey was registered on the 
17th of July 1911. On the 6th of July 1912 
Faizul Hassan, the maternal uncle of the 
vendee, instituted a suit for pre-emption, 
whilst on the 12th of July 1912 Musammat 
Nasira Begam, the plaintiff in this case, 
instituted a suit for possession of the 
house in terms of the agreement executed 
by Mumtaz Hussain ou the 15th of July 
1911. Musammat Nasirà Begam succeeded 
in the first Court, but the learned Additional 
Divisional Judge on appeal dismissed her 
suit and ‘gave Faizal Hassan a desree for 
possession by pre-emption of the property 
sold, holding that the sale of the js4th 
of July 1911 was an ont and out sale and 
that the pre-emptor is not bound by the 
subsequent agreement entered into by the 
vendes to resonvey the property under 
certain conditions and within a certain 
time to the vendor. 

Musammat Nasira Begam has come to 
this Court on sesond appeal, and it has 
baen argued before us that as the interval 
of time between the dead-of sale and ths 
agreement to resonvey was only one day, 
the transactions should be considered as 
one only. and consequently the transaction 
amounted to a mortgage and no right of 
pre-emption acsrued. The following cases 
have baen cited bafore us: Palaniappin v. 
Subbaraya Gounden (1), Bhagwan Sahai v. 


Bhagwan Din (2), Ram Saran Dıl v. 
Amiria Kuar (3) and Baltishen Das v. 
W. F. Legge (4), These cases, however, 


(1) 22 Ind. Oas. 4; 14 M.L. T. 579; (1914) M. W. 
N. 222; 1 L. W, 80, 

(2) 12 A. 387; 17 I. A. 93; 5 Sar, P. O. J. 557; 6 Ind. 
Dec. (nw. s.) 992 (P.C.). 

(3) 8 A. 869; A. W, N. (1881) 39;2 Ind. Dee. (x. a.) 
174 (F. B.). 

(4) 22 A. 149; 40. W. N. 153; 2 Bom. L. R. 528; 27 
(0) 7 Sar. P, ©. J. 601; 9 Ind. Dec. (xN. 5.) 1180 
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are nob of great value in connection with 
this, case, for in them the relation of the 
vendor and the vendee or the mortgagor 
and mortgagee is considered. In this case 
the position of a third party, viz, the 
pre-emptor, has to be considered and 
that circumstance distinguishes this case 
from those cited. It would appear that 
the original intention of the parties was 
to execute a deed of conditional sale, bat 
we are not concerned with the original 
intention of the parties but only with 
the intention of the parties at the time 
when the deed of sale was executed. At 
that time the parties had resolved to 
abandon their original intention and olearly 
determined, for reasons best known to 
themselves, on the execution of an out 
and out sale. It is no donbt true that 
at that time the agreement to resonvey 
was in contemplation, but we are unable 
to receive any oral evidence as to a con- 
temporaneous oral agreement varying the 
terms of the sale-deed, for such evidence 
is barred by section 92 of the Indian 
Evidence Act. As a fast the sale-deed 
executed on the 14th of July 1911 was an 
out and ont sale in express terms and as soon 
as that sale was completed, the right of 
pre-emption accrued. Had the litigation lain 
solely between the vendor and the vendee, 
we might have held that the two transac- 
tions taken together amounted merely toa 
conditional sale or, perhaps, to an Haglish 
mortgage, but we find that on the I4th 
of July 1911 an absolute sale was accepted 
by the vendor and the vendee and that 
transaction opened the door to pre-emption, 
In this view- wa agree with the learned 
Additional Divisional Judgo that tha sale 
from tha pra-emptor’s point of view was 
a sala absolate and he is entitled to his 
decree, ~ , 

We dismiss the appeal, but in the 
pesuliar circumstances of the case we leave 
the parties to boar their own costs. 

Appeal dismissed, 


420: 


INDIAN CASES. 


[1918 


KAMINI SUNDARI CHOWDHURANI V, ABDUL HALIM MOULAVI. 


CALOUTTA HIGH COURT. 
APPBAL FROM APPELLATE DRORER No. 433 
or 1913. 

May 9, 1918. 

Present: —Mr, Justice Teunon and Mr. Justice 
Richardson. 

Srimati KAMINI SUNDARI CHOW- 
DHURANI AND OTHERS — PLAINTIFFS — 

i APPELLANTS 
versus * 
ABDUL HALIM MOULAVI AND orsers— 
DEFENDANTS— RESPONDENTS. 7 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 105, 
106, 109—Application under s. 105, subseguenily with- 
drawn, effect of —Suit under s. 106, dismissed for non- 
joinder_of parties, whether bars civil suit—Landlord and 
tenant—Rent, non-payment of, whether bars landlord's 
right to assess rent-—Limitation Act (TX of 1908‘, Sch. 
I, Art. 180, applicability of. 

An application made under section 105 of the 
Bengal Tenancy Act for assessment of fair rent but 
subsequently withdrawn should he treated as if it 
had never been made, so that it cannot bar a suit in 
the Civil Court for the same purpose under section 109 
of the Bengal Tenancy Act [p 421, col 2: p. 422,col. 1.] 

Where a suit brought under the provisions of section 
106 of the Bengal Tenancy Act, for a deelaration that 
an entry inthe Record of Rights that no rent was 
paid in respect of a tenure was wrong and that in 
fact a certain sum was payable as rent, is ‘dismissed 
for non-joinder of parties, section 109 of the Act is 
no bar toa subsequent suit in a Civil Court for 
assessment of fair rent upon the tenure. [p. 421, col. 2.] 

The mere non-payment of rent, for a certain period 
does not bar the landlord's right to have the rent 
ee and to recover it from his tenant. [p. 422, 
col. 1. - 

Uniess and until a tenure is found to be a rent-free 
tenure, Article 130 of the Limitation Act can have no 
application to a suit for assessment of its rent, 
[p. 422, col. 3.) 

Appeal against the decree of the Officiating 
Subordinate Judge, 2nd Court, Barisal, 
‘dated the 16th September 1912, affirming 
that of the Munsif, 4th Court at Patuakhali, 
dated the 21st of September 1911. 

FACTS.—This appeal is on behalf of the 
plaintiffs and it arises oat of a suit for 
assessment of rent on a nim howla tenure. 
In respect of the area within which this 
tenure is situate, a Record of Rights was 
prepared and published under Chapter X of 
the Bengal Tenancy Act. In that Record 
of Rights, this tenure was entered.as one 
for which no rent was paid butr-as one 
which was liable to assessment of rent, 
The plaintiffs then brought a suit under 
section 106 of the Bengal Tenancy Act for 
a declaration that the entry in question was 
incorrect and that the annual rent payable 
for the tenure was Rs, 13 and odd, That 


suit was dismissed for defeot of parties: 
There was also an application under section 
105 of the Bengal Tenancy Act which was 
subsequently withdrawn. Thereafter the 
present suit was instituted. The suit has 
been dismissed by both the Courts below 
as being barred by the provisions of section 
109 of the Bengal Tenancy Ast and also 
by Article 130 of the Limitation Act. 

Babu Dwarka Nath Ohakraburty (with him 
Babus Gunoda Charan Sen, Surendra Nath. Guha ` 
and Nakuleswar Mukherjee), for the Appellants. 
~-The suit under section 106 was dismissed 
on the ground that the ‘plaintiff being” a 
co-sharer landlord coald not alone maintain 
sach a suit, and, therefore, the Courts below 
have thought that the present one is barred 
by section 109 of the Bengal Tenancy Act. 
The Courts below are wrongin so holding, 
because in that suit there was no adjudi- 
gation on the merits. Section 109 is only a 
sorrolary to section 107 of the Bengal Ten- 
ancy Act; it provides that the same matter 
should not be dealt with by two covcur- 
rent Courts, The question here is, what is 
the effect of the judgment in section 106 case, 
which was dismissed for non-joinder of par- 
ties and which did not at all” touch the 
question now at issue. In section 106 case 
the prayer was for declaration that the rent 
of the tenure was Rs.13 and odd and that 
the entry in the Resord of Rights that no 
rent was ‘paid for the tenure was incorrect, 
and that case was dismissed because all 
the so-sharer landlords were not joined, 
whereas the present suit is for assessment 
of rent. The scope and snbject-matter of 
that suit is quite different from that of the 
present suit. 

-As regards the application under section 
105 of the Bengal Tenancy Act it appears 
that that application was withdrawn; itb 
was not an application in respect of which 
there was any trial, and so it cannot bar 
this suit, because it can be taken to be one 
which was never made. The Courts below 
have, therefore, erred in holding that the 
present suit is barred.  Chiodith v. Tulse 
Singh (1), Parbati v. Toolsi Kapri (2), 
Barhamdat Missir v. Krishna Sahay (3), 

Babu Biraj Mohan Mozumdar (with him 
Babu Sarat Ohandra Dutt), for the Respond- 


(1) 18 Ind. Cas, 180; 400. 428; 17 C. W. N. 467. 
(2) 20 Ind. Cas, 1; 18 O. W. N. 60% 18 O. L. J. 128, 
(8) 20 Ind. Cas. 910; 180, W., N, 466, 
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ents,—The suit under section 106 of the Bangal 
Tenancy Act was no doubt dismissed for 
defect of parties, but in deciding that suit 
the learned Judge also entered into the 
merits of that case. Section 109 provides 
that a Civil Court shall not entertain any 
application or suit concerning any matter 
which has already been the subject of an 
_ application made or a suit instituted under 
. Sections 105 to 108, Here there was a suit 
under section 106 and that suit was dis: 
missed, and so the present suit in the Civil 


Court is barred. The case somes under 
section 109, as there was a deoision 
in a suit under section 106, The 


scope of section 109 is wider than that of 
section 107. Section 109, does not require 
that to bar a suit in the Civil Court there 
shall be a finaldesision. . i 

As regards the application under section 
105 it cannot be treated as one never 
made, besause it was not withdrawn with 
the leave of the Court. . 

The next point is that the case for the 
defence is that no rent was ever realized 
in respect of the tenure and that this nim 
howla is a rent-free tenure. Both the Courts 
below have found that no rent was realized 
for this tenure at least from the 
year 1882. So clearly the present suit is 
barred by the provisions of Article 130 
of the Second Schednle to the 
Limitation Act. The fact that for a long 
time past no Tent was realized from this 
tenure, raises a presumption of the Lakheraj 
character of the tenure. Refers to Birenira 
Kishore Mantkya Bohadur v. Bhairab Chindra 
Chakrabarti (4). Inthe case of Bipradas Pal 
v. Monorama Debi~ (5) the plaintiffs were 
recorded under the Settlement proceedings 
as persons in possession of a number of 
plots, each less than 50 bighas in area, with- 
out payment of rent but as liable to pay 
rent. They instituted suits under section 
106 of the Bengal Tenancy Act and proved 
long possession without paymentof rent. It 
was held that their long possession without 
payment of rent raised a presumption of 
Lakheraj right in their favour. If, therefore, 
the tenure can be presumed to bea rent- 
free tenure, then there can be no assessment 
of rent, 


(4) 27 Ind. Ona, 12; 200, L. J. 295. 
(5) 47 Tnd. Cas. 49; 22 C. W. N, 396; 45 0. 574, 


Babu Dwarka Nath Ohakraburtty in reply.— 
As the tenure has not bean found to bea 
rent-free tenure, Article 130 of the Limita- 
tion Act does not apply to this oase. 

JUDGMENT.—This appeal arises out of 
a suit brought for assessment of rent on 
a certain tenure which is spoken of as a 
nim howla. The Court of first appeal dia- 
missed the suit on two grounds, namely, 
that the suit was barred by reason of 
the provisions of section 109 of the Bengal 
Tenancy Act, and, secondly, that if was 
barred by the rule of limitation to be 
found in Article 130 of the Sshedule to 
the Indian Limitation Act. 

It appears that in respect of the area 
within which this nim howla lies a Record 
of Rights was prepared under the pro- 
visions of Chapter X of the Bengal Tenancy 
Act and was finally published on the 18th 
May 1906. In that Record of Rights this 
tenure was entered as one in respect of 
which at the moment no rent was paid 
but as one liable to pay rent. Thereupon 
the plaintiffs Nos. 1 and 2, who are co-sharer 
landlords of the howla, brought a suit under 
the provisions of section 106 of the Aot. 
In that suit they prayed to have it declared 
that the entry in the Record-of Rights was 
incorrect and that as a matter of fact the 
rent annually payable in respect of the nim 
howla was asumof 13 Rupees odd. That 
suit was dismissed, and dismissed in 
effect on the ground that the other oo-sharer 
landlords were ‘not made parties thereto. 
The Subordinate Judge has held that the 
institution of that suit by reason of seation 
109 bars the entertainment of the present 
suit in the Civil Courts. We are unable 
to agree with him in this opinion, as it 
seems to us that the subject-matter of the 
suit under section 106 and the subject- 
matter of the present suit are entirely dif- 
ferent. The first suit was brought in order 
to have it declared that the rent annually 
payable was a certain sum. That suit 
having failed, the plaintiffs bring their pre- 
sent suit in order that fair rent should 
be assessed upon the holding, That is a 
matter different from the subject matter of 
the present suit. z 

Reference has next been made to an ap- 
plication which was made under section 105 
for assessment of fair rent on this nim howla. 
That application, it appears, was withdrawn, 
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We are of opinion thatthat also does not 
bar the present suit, as we think, agreeing 
with the view taken in the case reported 
as Ohiodith v. Tulsi Singh (1), that an appli- 
cation made but withdrawn is to be treated 
as one never made, 

The next question is, whether the suit is 
barred by limitation. Inthe Court of first 
instance that issue was raised, but at the 
trial it was abandoned. The mere non- 
payment of rent for a certain period does 
not bar the landlord’s right to have the 
rent assessed and to recover rent from his 
tenant. We are of opinion that unless and 
until this tenure is found to bea rent-free 
tenure, Article 130 of the Limitation Act can 
have no application. 

Having ‘taken the view he did on these 
two points, the Subordinate Judge did not 
enter into the merits of the case. Differing 
from him on the issue in bar, weset aside 
‘his decree and remand the appeal to him in 
order that it may now be tried and disposed 
of onthe merits. Costs of this appeal will 
be costs in the case. 


Oase remanded, 


PTLD 


PUNJAB CHIEF COURT. 
Civit Revision No. 1130 or 1917, 


February 27, 1918. 


Present: —Mr, Justice LeRossignol, 
BRIDGES AND Co,—Puaintirrs - 
— PETITIONERS 
versus 
SHAMAS DIN anp O0.—DEFENDANTR 
— RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XXX, rr. 
1,6—Swit against firm—Plaintiff, right of, to know 
names of persons constituting firm ~‘‘Individually,” 
meaning of—Partner, appearance of. 

Under Order XXX, rule 1 of the Civil Procedure 
Code, a plaintiff suing a firm is entitled to know who 
the persons are who constitute the firm and tho 
information cannot be withheld. The information 
is necessary so that the plaintiff may know who will 
be personally Hable in execution for the satisfaction 
of his decree. 

The word “individually” in Order XXX, rule § of 
the Civil Procedure Code, is not synonymous with “in 

. person”, No partner can be forced under this rule 
to appear in person, buc in his absence after service 
of summons, he will be dealt withew parte. If, how- 
ever, appearance is put in for him, it will be reckoned 
as his individual appearance. 
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SUKLAL BANIKYA Y, BIDHU MINDEU, 


Revision from tbe order of the Senior 
Subordinate Judge, Amritsar, dated the ‘6th 
Ostober 1917. 

Mr, Brandon, for the Petitioners. 

Mr. Muhammad Hussain, for the Respond. 
ents, 

JUDGMENT.—The Court below has evi- 
dently not understood the law nor its object. 

Under Order XXX, rule 1, a plaintiff suing 
a firm is entitled to know who the persons 


are who constitute that firm and the 
information, cannot be withheld. The in- 
formation is of course necessary so that 


plaintiff may know who will be personally 
liable in execution for the satisfaction of 


-his decree. 


Order XXX, rule 6, also has been miscon- 
atroed. “Individually” is not synonymous 
with “in person.” No partner can be forced 
under thisrnle to appear in person, but in 
his absence after service of summons, he will 
be dealt with ex parte, If, however, appear- 
ance is putin for him, it will be reckoned 
as his individual appearance. 

I accept the petition with costs and direst 
that plaintiff be supplied with the informa- 
tion he prays for. Pleader’s costs Rs, 32. . 


Revision accepted, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Decren No. 153 
or 1916, 
g May 10, 1918, 
Presenl — Mr. Justice N. R, Chatterjea and 
Mr. Justice Newbould. 
SUKLAL BANIKYA.— Derenoant — 
APPELLANT i 
i Versus 
BIDHU MINDHU—-PLAINTIFE— 
RESPONDENT. 

Bengal Lund Revenue Sales Act (XI of 1869), s. 33— 
Suit to set aside revenue sale—Ground not urged before 
Commissioner taken in suit—Plaintiff, whether can 
succeed, 

In a suit to set aside arevenue salo the plaintiff 
cannot urge any ground which he did not take in his 
appeal to the Commissioner under section 2 of 
Bengal Act VII of 1868. [p. 42%, col. 2.) 

Appeal against the deoree of the Addi. 
tional Subordinate Judge, Dacca, dated the 


15th of May 1916, 


~~ 


ri 


T 
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FACTS appear from the judgment. | 

Babu Basanta Kumar Bose (with him 
Babus Prokash Chandra Pakrasé and Nilkanta 
Ghosh), for the Appellant.—I submit there 
was no irregularity; non-mention of certain 
Mouzas in the notice cannot vitiate the 
sale. Again this ground was not specifi- 
cally taken before the Commissioner nor in 
the plaint. A general ground won’t do. 
Section 33 of Act XI of 1859 says that the 
ground must be specifically taken before the 
Commissioner, 

Again I invite your Lordships’ 
tion to Ramgopal v. Shamskhaton 
whioh says that “specified? means 

apecifically taken in the memorandum of 
appeal.” 

[N. R. Caatrersea, J.—I suppose there are 
other rulings to this effect. | 


atten- 
1), 


Yes, my Lord, there is one in Sheikh 


Mohammed Aga v. Jadunandan Jha (5), per 
Mookerjee and ,Newbould, JJ. There is 
another case in Radha Oharan Das v. Sharf- 
uddin Hossein (3). There is also another 
ease in Gobind Lal Roy v. Ranianam Misser 
(4) and another in Lala Gauri Sanker Lal 
vy. Janki Pershad (5), and all these cases 
support my contention that the ground must 
be specifically mentioned. 

Babu <Akhuy Kumar Banerjee, for the 
Respondent,—Although the ground was not 
specifically taken it was taken in general 
words in grounds Nos. 2and 7. However, 
I leave the matter in your Lordships’ 
hands, 4 

JUDGMENT.—This appeal arises out of 
a suit to seb asidea sale held under the 
Revenue Sale Law (XI of 1859), 

The sale was in respect of a residuary 
share only. Various irregularities were 
alleged in the plaint, but the learned Sub- 
ordinate Judge held that the omissions to 
mention some of the kzsmats in the notice 
under section 6 was an irregularity, and 
further that the understatement of the 
Government revenue in the sale, procla- 
mation was also an irregularity, He was 
of opinion that the first named irregularity, 

(1) 200.93; 19 I.A. 228; 6 Sar, P. O. J. 247; 17 
Tid. Tur, 38; 10 Ind. Dec. (xN. s.) 63 (P. CO.) 

(2) 10 0. W. N. 187 at pp. 142, 148; 2 O. L. J. 325, 

(3) 20 Ind, Cas. 428; 41 C. 276; 17 C. W. N. 1135. 

(4) 21 O. 70; 20 I. A. 163; 17 Ind. Jur, 586; 6 Sar. 
P. C. J. 866; 10 Ind. Dec, (N. 8.+ 679, 

(5) 17 C. 809; 17 I. A. 57; 5 Sar. P. C. J. 518; 8 Ind, 
Dec. (N, s.) 1083 (P. C.), 
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namely, the omission to mention some of 
the kismats in the notice under section 
6 resulted in substantial injury to the 
plaintiff and accordingly set aside the 
sale, f 

The defendant purchaser has preferred 
this appeal. 

It is contended on his behalf that the 
ground upon which the sale has been set 
aside was not specified in the ground of 
appeal to the Commissioner, nor was it 
mentioned in the plaint in the present anit, 
and that being so, the sale cannot be set 
aside. 

Having regard to section 33. of the Act 
we think that this contention must pre- 
vail, i 

The omission to mention some of the 
kismats in the notice under section 6 was 
not at all specified in the ground of appeal 
to the Commissioner. That’ being so, if is 
not open to the plaintiff to set aside a 
revenue sale upon any grounds other than 
those urged before the Commissioner [see 
Gobind Lal Roy v. Ranjanam Misser (4) 
and Sheikh Mohammed Aga v, Jadunandan 
Jha (2)]. 

The objection based on the understatement 
of Government revenue appears to have been 
taken before the Oommissioner; but the 
learned Subordinate Judge has not found 
that that has affected the sale or resulted in 
substantial injury. 

It may be mentioned that neither of the 
two grounds on whish the sale hag been 
set aside, was taken in the plaint in the 
present suit, 

Under the circumstances, the sale cannot 
be set aside and the decree of the lower 
Court must accordingly be reversed, 
the result being that the sale will stand 
and- the suit dismissed with costs of 
this litigation, which we assess at Rs, 350 
in all for both Courts. 

This, no doubt, ig a hard case for the 
respondent, The appellant, however, agrees 
to grant a permanent lease to the respond- 
ent of 3 kanis of khamar land and the 
actual homestead land, which before the 
sale belonged to the plaintiff, at an annual 
mokurart rent of Rs. 15 (rupees fifteen) 
in consideration of the respondent paying 
to the appellant the costs mentioned above, 
nemely, Rs. 350, within three months from 
this date. If the respondent fails to pay 


` 
` 
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the said amount within the time specified 
above, this appeal will stand decreed with 
costs, in all Rs, 350 for both Courts, 

If the amount is paid, the appellant 


agrees to execute a permanent lease and 


the respondent agrees to execute a kabu- 
liyat with respect to the khamar and 
the homestead land within three months 
of the said payment. It is agreed that the 
lease is to commence from the Ist Baisak 
1325 B. S. ` 


Decree reversed, 


PRIVY COUNCIL. 
ÀPPEAL FROM THE Ovon Jonica Comms- 
SIONER'3 COURT, 

May 2, 1918, 
Présent:—Viscount Haldane, Lord Dunedin, 
Lord Sumner, Sir John Edge and Mr. 
Ameer Ali. 

LAL SRIPAT SINGH— DEFENDANT— 
APPELLANT 
versus 
LAL BASANT SINGH—Ptaintizy— 
RESPONDENT, 

Oudh Rent Act (XIX of 1868), ss. 3, 52, 102—Oudh 
land laws—-Tenures recognised in Oudh—Proprietor, 
under-proprietor and tenant~-Incidents of tenure 
attached by law, whether can.be varied by consent of 
tenure-holder. š 

The Oudh Rent Act, 1868, recognises three 
classes of persons, and three only, as having an 
interest in and entitled to hold land for the pur- 

oses of the Act in the province of Oudh, viz, 

‘proprietor’, “ander-proprietor” and ‘ ‘tenant”, [p. 
427, col. 2.] 
- The law attaches to the status of under-proprietor 
certain rights, among them the right to transfor: 
and while he retains that status he cannot be 
divested of any of those rights. [p. 428, cols. 1 & 2.7 

Where, therefore, atthe time of settlement a 
landowner applied to be recorded as an under- 
proprietor, and under pressure from the Settlement 
Officer consented to be recorded as an under- 
proprietor without right of transfer: 

Held, that this was creating a tenure unknown to 
the law and that no effect couldbe given to the 
words “without right of transfer’ in the Settlement 
Officer’s decree. [p. 428, col. 1.] 

Appeal from a decree of the Judicial 
Commissioners (Stuart, A. J. C; and 
Kanhaiya Lal, A. J..-C.), Oudb, dated the 
29th April 1914, reported as 25 Ind. Cas. 
743, affirming that of the Subordinate Judge, 
Partabgarh, 
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FAGOTS of the oase are suffiviently 
stated in their Lordships? judgment. 

The plaintiff sued to recover possession; 
he had beén ejected by the Rent Court, which 
had jurisdiction to eject him if he were 
a “tenant”, but not if he were an “under-pro- 
prietor” within the meaning of Act XIX 
of 1868. The suit was decreed by the 
Subordinate Judge, who held that plaintiff 
was an under-proprietor within the mean- 
ing of the Act, and this decision was 
affirmed by the Judicial Commissioner’ s Court. 
Hense this appeal, 

Mr, De Gruyther, K. O. (with him Mr. 
Dube), for the Appellant:—All rights in Oudh 
having been confiscated after the Mutiny, 
every person there has to show a re-grant 


‘from Government. Here the second Summary 


Settlement was made with Sheoamber and 
conferred an absolute interest on him. The 
respondent’s only claim is under the com- 
promise, which was long prior to Act 
XIX of 1868. The Settlement Officer could 
only give effect to that compromise. The 
words kabiz.darmianz, translated as under-pro- 
prietary right, do not of necessity mean a herit- 
and transferable interest. The Settlement 
officer’s order shows that those words are 
We say the interest he got 
was heritable, but not transferable. 

{Viscount Hatpanz,—Supposea Judge has 
declared him to be an _ under-proprietor 
without power of transfer, what is the 
legal effect of such declaration? | 

[Lorp Sumver.—The Act of 1866, which 
was in force at the time of the compromise, 
only gave statutory force to administrative 
orders which were in effect before—since 
1856.] 

That date is wrong: 
Law, page 144 at top. 

[Loro , Sctuner.—But from 1866 at all 
events ‘nnder- proprietor’ had a definite sense. | 

The Settlement Officer could not have. 
understood that -kabtz darméant meant 
under-proprietor in that sense, or he would 
never Have dirested an enquiry. 

[Loso Sumnerz—The Sottlement Officer 
had no authority to adjudicate: he might re- 
fuse to record the agreement, but he could 
not pass a separate decree. | 

[Loro Donepin.—It may be kabiz-darmiant 
was ambiguous and the intention öf the 
parties could not be gathered from the 
dosument alone. ] 
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~ [Lorp Sumner.—That would mean they had 
not come to terms. Unless they were ad idem 
the’ decree had mo binding effect. | 

The Settlement Officer was not bound by 
any Civil Procedure Code: he had instruc- 
tions from Government to compromise dis- 
putes ss much as possible. They came to 
him with a vague agreement and he got 
them to come to a more definite one. The 
plaintiff’s only right is under the Settlement 


Officer’s decree, and that does not -make 


him an under-proprietor within the meaning 
of the Ast. h 

Mr. H. N. Sen, for the Respondent, was not 
called upon. 

JUDGMENT. 

Mr. AMEER Aul.—The sole question for de- 
termination in this appeal relates to the 
status of the plaintiff-respondent under the 
Oudh Land Laws, tiz,, whether he is an 
“ander-proprietor” or, as the defendant 
alleges, a mere lessee. The suit was brought 
in the Court of the Subordinate Judge 
of Partabgarh to recover possession from 
the defendant, the talukdar of Rajapur, 
‘ of the village of Daulatpur, lying within 
the taluka, on the ground that if was 
owned by the plaintiff as “under-proprietor,” 


and that he had been wrongfully dis-. 


possessed therefrom by the defendant in 
execution of a rent-decree. The defendant 
denied the plaintifi’s title as ‘‘under-pro- 
prietor”’, and alleged that he. was only a 
lessee, and was, therefore, liable under 
the Rent Law to ejactment for default 
in the payment of his rent, The Sub- 
ordinate Judge held in favour of the plaint- 
iff, and decreed his claim. for possession 
and for mesne profits during the period he 
has been kept out of possession. And 
this decree has been affirmed by the Court 
of the Judicial Commissioner of Ondh. 
The defendant now appeals to His Majesty 
_ in Counsil. 

A short statement of the facts will ex- 
plain the relative position of the parties, 
as also the nature of their respective son- 
tentions. The plaintiff and defendant are 

_ closely related, being” cousins in the first 
degree. The taluka of Rajapur, now held 
by the defendant, was settled with his 
father, Sheoamber Singh, in 1859. In 185], 
in the course of the Regular Settlement; 
‘the plaintiff applied for a settlement of 
a half share with him on the ground that 
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he was jointly entitled to the estate with 


Sheoamber. On this petition be was direct- 
ed to “bring a claim at the time of 
settlement.” Six years later, whilst the 


Regular Settlement was still proceeding, he 
applied again to the Settlement Authorities 
to have his name recorded as a co-owner 
in respeot of a moiety of the taluka. 


In this petition the grounds of his 
claim were more specifically stated: that his 
father, Lal Din Singh, and : Sheoamber 
were full brothers and members of a 
joint family, and that the faluku had been 
acquired in the name of Sheoamber for 
the benefit of both brothers. This petition 
was entered as a suit before the Extra 
Commissioner of Partabgarh. 
Sheoamber contested the oalaim of the 
plaintiff to a half share of the property, 
but admitted his right to maintenance as 
a junior member of the family. Before 
trial, however, the parties compromised 
the dispute. The terms of the settlement 
arriyed at are embodied ina joint petition 
filed in Court on the 29th Ostober 1867. 
By this compromise, in oonsideration of 
the plaintiff withdrawing his suits and 
abandoning his claim to.a share of the 
taluki, Sheoamber gave to him the village of 
Daulatpur, at a rent of Rs. 461-4.0, being 
the Government revenue payable thereon, 
together with certain lands situated in 
other villages at fixed rentals. As regards 
the’ village of Daulatpur the plaintiff was 
to pay, besides the “rent,” the wages ofthe 
paiwart and chowkidar and the village ex- 
penses. And then followed the conditions 
of the grant, “that the plaintiff will pay 
to the talukdar, the defendant, the above- 
jama every year; that the 
plaintiff and his heirs will appropriate the 
profits of the above-mentioned village and 
lands, and that the defendant will have no 
right to resume them or to enhanae the rent.” 

The prayer of the petition is important. 
It runs thus :— 


“The plaintiff, therefore, prays that all 
the suits filed by the plaintiff, with the ex- 
ception of these in respect of the village 
Dauiatpur, 34 bighas land of village Joga- 
pur, and 26 bighas (sic) land of village Raja- 
pur, be dismissed, and thata decree for the - 
under-proprietary right of the entire village 
Daulatpur, 34 béghas land of village Jogapur 


i 
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and 26 bigħas (sic) land of village Rajapur 
be passed in favour of the plaintiff. ” 

There is no dispute that the words gabiz- 
darmiant in the original of this petition are 
correctly rendered as meaning an “ under- 
proprietary right.” 

On the lst November 1867, the Extra 
Assistant Commissioner made an order that 
the “ under-proprietary rights”? in respect 
of the lands within his jurisdiction should 
be decreed to the plaintiff in terms of 
the compromise; and that as regards 
Daulatpur, which apparently lay outside his 
jurisdiction, the petition should be referred 
for final orders to the Settlement Officer. 

The matter relating to Daulatpur then 
came before the Settlement Officer (Mr. 
Forbes) on the 8th June 1869, and he 
recorded the following order on the petition 
of compromise:— 

“Plaintiff has filed a deed of compromise 
setting forth that defendant has agreed to 
grant plaintiff an under-proprietary right 
in Mouza Daulatpur, subject to an annual 
payment of Rs. 461-4.0, and certain sir 
in two other villages (which has been 
judicially recorded by the S.M.). Plaintiff 
to bear patwares and choukddar’s dues. 
Defendant never to have the power, he or 
his posterity, of ever increasing the demand 
now fixed. This is verified by the parties 
in my presence. As, however, there is no 
grant or reservation of the right of transfer, 
the Court sends for defendant, his agent 
being too ignorant and useless, and will have 
the matter formally cleared up before passing 
any orders.” 

On the 14th June the case was again 
placed before the Settlement Officer, when 
. the final order which has given rise to the 

present contest was made. Itis in these 

terms:— 
| “Decree—an 


t 


under-proprietary right in 
Mouza Daulatpur in favour of plaintiff 
without right of transfer, subject fto an 
annual paymentof Rs. 461-4-0 and subject 
also to ,the other conditions contained in the 
deed of compromise.” 
On the 21st October 

agreement was entered 


a further 
between 


1872, 


-into 


Sheoamber and the plaintiff describing them- ` 


selves, respectively, as “she proprietor and 
° under- proprietor” of the village of Daulatpur 
The terms of this document have an important 
bearing on the contentions of the defendant 
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and his attempt to reduce the plaintiff’« 
status to that ofa lessee. The first clause 
recites that— 

“The Government has assessed the jama 
of this village at Rs. 450. The income 
from mines’ is separate from this. If any 
mine be discovered in our village, then we, 
tbe superior and-under-proprietor, will be 
liable to pay to the Government a share out of 
the income (of those mines).”’ 

In the third clause Sheoamber Singh 
declares that be is the éeiukdar and “lam- 
bardar of Rajapur,” that after his death 
the taluka would devolve in the male line to 
a single heir by rule of primogeniture. The 
description “Jambardar” is significant; it 
shows that the Government revenue in respect 
of Daulatpur is paid through him. 

The fifth clause among other matters 
records the under-proprietor’s undertaking 
to pay “the salaries of the patwaris and 
choukidars along with the last instalment.” 
And further that, “the leases and receipts 
will be given to the tenants after getting 
them recorded by the patwart;” and the 
under-proprietor undertakes to “get the pay- 
ments made by each tenant recorded in the 
patwart’s siaha”: “In case of any fault 
being committed by a patwari or a chouki- 
dar, the under-proprietor was at liberty 
to make an application to the Government 
for his dismissal, and in case of his dismissal 
to get other nominee of his appointed in the 
place of the dismissed patwart or choukidar 
with the sanction of the Government.” 

It is clear from this document tkat the 
acknowledged status of the plaintiff was 
quite different from what i is now attempted to 
be fixed upon him. 

Since 1869 the plaintiff's name stands re- 
corded in the village register as under- 
proprietor”, and a sub-settlement appears to 
have been made with him. In August 
1899 the defendant himself brought a snit 
against the plaintiff for arrears of rent in 
which he described their relative positions 
as that of “superior proprietor and under- 
proprietor” respectively, of the village of 
Daulatpur. From 1872 to 1909 there does 
not appear to haya keen any contest re- 
garding the status of the plaintiff. In 
14902 he mortgaged the village to one 
Safdar Hossain and Jet him into possession, 
This man defaulted in the payment of the 
rent and the defendant thereupon brought 
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a suit against the plaintiff under section 52 
of the Qudh Rent Act (XXII of 1886) and 
obtained a decree. In execution of this 
decree the defendant ejected the plaintiff 
and took possession of the village. The 
plaintiff then brought a suit under clause 
10, sestion 108 of the Rent Act, for re- 
covery of possession and obtained a decree 
in his favour in the’Court of the Deputy 
Collector, which, however, was set aside on 
appeal by the Commissioner, whose order 
of dismissal of the plaintiff’s action was 
affirmed by the Board of Revenue, on the 
ground that so far as the Revenue Courts 
were concerned the matter was res judicata 
i consequence of the decision in the de- 
fendant’s suit under section 52 and that 
the plaintiff’s remedy lay in the Civil Courts, 
This view of the Board as to res judicata 
has necessitated further litigation extending 
over six years. | 

The Board’s order was made on the 30th 
November 1911, and the present suit was 
brought on the 2nd Angust 1912. 

Their Lordships cannot help observing 
that, so far as appears from the record, 
the defendant for the first time in 1909, 
in the proceedings in the Revenue Courts, put 
forward the contention that the plaintiff was 
not an “under-proprietor” but only a “lessee.” 
` In his written statement in the present 
aotion he did not commit himself specifically 
to that. contention. In paragraph 3 he 
sim ply states: — 

“Tt is admitted that a compromise was 
entered into, but the power of transfer was 
never allowed. The word gabiz-durmiani 
during those days did not particularly mean 
what it now means in legal phraseology.” 

He does not say, however, what it 
actually meant. This was left to his Pleader 
to develop in the statement recorded by 
the Court under the provisions of the 
-Civil Prosedure Code It was then that 
he expressly took ap, thé position that the 
plaintiff was a mere “lessee” and, therefore, 
liable to ejectment. And he based his 
contention on the words, “without right of 
transfer,” introduced as would appear ex 
abundanti cautela by the Settlement Officer 
(Mr: Forbes) in his order of the 14th June 
1869 on the petition of compromise jointly 
exesnted by Sheoamber and the plaintiff. 

The position of a \gabie-dirmiant or “ander- 
- proprietor” was fully understood in Oudh 
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‘before the passing of Act XIX of 1868, 


which definitely rystallized and gave 
statutory recognition to his rights and status, 
It had come into being from the circumstances 
of the times; the exactions of the revenue 
collectors under the old regime had forced 
many small proprietors to protest themselves 
against oppression by engaging with some 
more powerful neighbour to pay the Govern- 
ment revenue through him, but retaining their 
right in the property. In 1866 the Indian 
Legislature recognised their right to obtain 
a sub-settlement of their property, and 
the Act vof 1868 clearly defined their 
position. 

16 recognises three classes of persons, 
and three only, as having an interest in 
and entitled to hold land for the purposes 
of the Act in the province of Ondh, vien 
“proprietor,” “under-proprietor,” and ‘ ‘ten. 
ant”. It defines a “proprietor” thus: “Pro. 
prietor” does not include an under-proprie- 
tor. Where there are two private righta 
of property, one -superior and the other 
subordinate, in the same land, “proprietor” 
means the holder of the superior right 
only. (The importance ofthe words “rights 
of “property” cannot be overlooked in son- 
nection with the present dispute. ) 

An “under-proprietor” is defined in the 
following worde: “‘‘Under-proprietor’ means 
any person possessing a heritable and 
transfer able right of property in land, for 
which he is liable to pay rent. ” 

And a “tenant” is defined to mean any 
person, not being an under-proprietor, who is 
liable to pay rent. 

That the Act does not recognise any other 
status except the three it defines is alear 
from section 102, which gives the right to 
sue under its spesial provisions | for the re- 
covery of land from whioh the ‘ ‘applioant” 
has been illegally dispossessed to “landlord, 
under-proprietor, and tenant.” “Tenants” 
are divided into two classes, wiz, those 
with the right of oconpancy and those 
without such right, Tenants with a right 
of (oosupancy have a ‘‘heritable,” but not 
a “transferable,” right, and all tenants 
are entitled to a léase and are liable to 
be ejected for: default in the payment of 
rent, which they may resist on different 
grounds, 

itis thus absolutely clear that the Aot 
draws a sharp distinction between an 
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“ander-proprietor’ and à “tenant.” And 
this was the law when Mr. Forbes made 
his “decree” on the 14th June 1869. The 
parties had come to a compromise and em- 


bodied the terms in a dosument which 
both had signed. Sheoamber had given 
to the plaintiff, in oonyideration of his 


withdrawing his suits, then pending, for 
a half-share of the taluka, the ‘under-pro- 
prietary right” in the village in question 
on a rent which -was the exact amount 
of the revenue payable thereon to Govern- 
ment, and had expressly abandoned any 
right “to take back or.resume the property” 
so given. Nothing sould be clearer than 
the intention of the parties expressed in 
this ‘dooument, that Sheoamber intended 
to give and the plaintiff intended to take 
the properties as ‘ander-proprietor.’ When 
the matter went before the Settlement 
Officer, he, in an excess of caution, wanted 
to ascertain from Sheoamber whether the 
talukadar wished to convey to the plaintiff 
“the right to transfer.” Sheoamber was 
gent for, bnt failed to attend; and the 
plaintiff, to avoid farther harassment, 
appears to have agreed to the passing of 
a decree without “right of transfer.” The 
Settlement Officer’s order involves a contra- 
diction in terms. He, “deorees” to the 
plaintiff the status of an “under- proprietor,” 
and then adds the words “without right 
of transfer,’ which totally ntllifies the 
previous deslaration, He must have been 
aware of the law, and must have used the 


word “under-proprietor” in its statutory 
_ and, what is more, its ordinary sense, the 
sense in which the parties had, their 


Lordships have no doubt, used itin their 
deed of compromise. As the Commissioner 
in the suit.under section 52 observed, Mr. 
Forbes’ decree ‘created a tenure which is 


quite outside the Rent Act as it now 
stands.’ More correctly, it created a 
tenure unknown to the law as it then 


stood, 

A good deal of stress has been laid on 
the fact that the plaintiff agread to a 
decree with those words added, showing 
that he himself gave up before the Settle- 
ment Officer his right to transfer. The 
plaintiff was declared to bean “under-pro- 
prietor” in accordance with the terms of 
tbe. compromise; the law attaches certain 
riglits to that status, so long as he retains 


‘evhaustive—Ejectment—-Equities in favour 


that status he remains clothed with those 
rights and he cannot be divested of those 
rights unless and until he loses that 
status, Their Lordships are of opinion 
that the words “without right of transfer” 
in Mr. Forbes’ decree do not affect the 
rights of the plaintiff as under-propristor; 
and that the decrees of the Courts in India 
are perfectly right. Their Lordships will 
accordingly humbly advise His Majesty that 
this appeal should be dismissed with costs, 
Appeal dismissed, 
Solicitors for thé Appellant: Messrs, T, D. 
Wilson & Co. p 
Solisitors for the Respondent: 
Ranken, Ford and Ohester. 
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CALCUTTA HIGH COURT. 
AppoaL From ORIGINAL Deore No. 444 or 
1914, 

April 30, 1918. 

Trami r Justico Teunon and Mr, 
Justice Richardson. 
MAHAMMAD SHAFIKUL HUQ 
CHOWDHURY —PLAINTIFE — APPELLANT 
versus 
KRISHNA GOBINDA DUTTA anp 


OTHERS —DEFENDANTS— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 54, whether 
of person 
in possession—Agreement, unregistered, for conveyance, 
whether can be pleaded by defendant in answer to 
ejectment suit, 

Under the influence of the defendant brought to 
bear upon the execntion-purchasers of his lands, the 
plaintiff ‘Zot from them a transfer of those lands for 
a consideration subject toan oral agreement to - 
reconvey a part thereof to the defendant. While 
the defendant was in possession of that part the 
plaintiff brought a suit to eject him therefrom: 

Held, that as the defendant’s possession was itself 
a title which the plaintiff must displace before he 


could eject the defendant, the plaintiff’s suit could 


not succeed even though it was too late for the 
defendant to sue for specific performance of the 
oralagreement. [p. 432, col. 2.] 

Por Richardson, J. —The Transfer of Property Act 


- does not contain the whole law on the subject of 


transfer of property. [p. 482, col. 1-] : 

Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 28th May 
1914, 

Babu Dwarka Nath Chuckerbutty and Moulvi 
Nuruddin Ahmed, for the Appellant. 

Dr. Sarat Ohandra Basak and Babus Bepin 
Chandra Bose and Pgresh Lal Shome, for the 
Respondents, 
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JUDGMENT. 

Tevson, J.—In execution of a mortgage 
decree three taluks belonging to the defend- 
ant-respondent in this appeal were brought 
tosale. The sale took place on the 4th May 
ae and was confirmed on the Ist of March 

02. 

On tbe 8th of March the auction- 
purchaser transferred the properties by a 
conveyance executed ostensibly in favour of 
the present plaintiff-appellant. 

His oase is that the purchase was one 
made by him on his own account, while 
the defendant-respondent alleges - that the 
purchase was for his benefit and that the 
plaintiff was his benamidar. 

The question thus arising is the only 
question of fact we have to determine in this 
cappeal, 

Tt is not dispued that the purchase- 
money was in fact provided by the plaintiff 
but this, the defendant says, was in 
pursnance of negotiations initiated before 
the execution sale and wag in part payment 
to the defendant of a sum of Rs. 6,000 
for which the defendant had agreed to 


sell to the plaintiff two smaller Bhils ‘(Rongia - 


Bhil and Rongia Howar) and an §8-anna 
share in a larger Bhil, the Souleswar 
Bhil. These Bhils, are part of the pro- 
perties included in the mortgage and sold 
under the mortgage- decree first referred 
to. The remaining 8-anna share in the 
Souleswar Bhil had been previously sold 


- by the defendant- to one Abdul Hamid and 


# 


others, this sale aking place after the 
mortgage but before the institution of the 
suit thereon. The Bhils, it may be observed, 
are excluded from the plaintiff’s claim, 

That there was what may be called a 
secret arrangement between the parties is 
admitted by the plaintiff, who says how- 
ever that the arrangement was not with 
regard to the 3 Bhils but with regard 
to the defendant’s homestead, 5 nals of 
land adjoining the homestead and also a 
parcel of land outside the 3 mortgaged 
taluks known as Kobadigha Kotta. 

The learned Subordinate Judge has accepted 
the case made for the defendant, and having 
been taken over the whole of the evidence I 
agree in his conclusions, t 

The austion-purchasers who executed 
the conveyance now in question were 4 
in number, of whom two are dead, Of 


maran 
~ 


these two the son of one and the two 
brothers of the 2nd, and of the two survivors 
(both Mohammadans) one Mohammad Jaifar 
have been examined by the defendant. 
They are disinterested witnesses and [I 
cannot but-attach importance to their 
eviueose, That evidence is in itself reason- 
able and clearly explains how it was 
that for a small profit of Rs, 400 plus 
small portions of the lands in suit 
{including & 2anna share in each of 3 
Bhils), they consented to give up to the 
defendant the valuable properties they bad 
purchased and the defendant thereupon 
discontinued his applicationfor setting aside 
the sale. The defendant’s evidence is fur- 
ther corroborated by that of Abdul Hamid, 
one of the purchasers of the second half 
of the Souleswari Bhil, As the result of 
the negotiations with the defendant, ont of 
the S annas they gave up 3 annas. The 
defendant’s case is further supported by 
the value of the 3 Bhils, and by the 
possession given by the defendant to the 
plaintiff immediately after the. date of the 


conveyance of the remaining 94-annas 
share of Souleswari Bhil, The original 
_arrangement with the plaintiff no doubt 


was that he was to take 8 annasin Soules- 
wari and the extra 13 annas represents 
the 2 annas in the’ Rongia -Bhil surrendered 
to the austion-purchaser, 

The case for the plaintiff is supported 
only by the evidence of interested witnesses. 
For the reasons I have given I agree 
with the Subordinate Judge in holding that 
under the conveyance in question the real 
purchaser was the defendant and that plaint- 
iff was merely his benamdar, 

In this view of the case it isnot very 
necessary to discuss the contention advana- 
ed by the learned Pleader for the appel- 
lant, namely, that title being in the plaintiff 
by virtue of the conveyance, the defend- 
ant cannot resist his claim for possession 
on the basis of a mere agreement to re- 
convey. In support of this view he has. 
placed before us section 54 of the Transfer 
of Property Act and the oases of Immudi- 
pattam Thirugnana Kondama Naik v. Periya 
Dorasami (1), Timangowda v.  Benep- 
gowda (2), Kurri Veerareddi v. Kurri 

(4) 281, A. Pe 24 M. 377; 5 C. W. N. 217; 7 Sar. P, 


C. J. 811 (P.C 
2) 28 Ind. Gus, 916; 39 B, 472; 17 Bom, L. R. 335, 
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Bapireddi (3)and Maung Shwe Gohv. Maung Inn 
(4). Even if I were to accept the appellant’s 
contention that title is in him, having re- 
gard more particularly to the immediate 
delivery of possession of Souleswari Bhil 
by the defendant, I should be inclined to 
hold that the present case/falls within the 


principle enunciated in Puchha Lal v. Kunj 
Behary Lal (5). 
In the result in which my learned 


brother agrees, we dismiss this appeal with 
costs. 

Ricaarpson, J.—The 
plaintiff in a suit for the declaration of 
his title to certain land, for possession 
and for mesne profits. The dispute relates 
to three taluks known by their numbers 
as No. 60, No. 32 and No. 21. These 
taluss originally belonged to the principal 
defendant, the defendant No. 1, Krishna 
Gobinda Dut. He mortgaged them to the 


appellant is the 


Sylhet Loan Co., and then sold a portion’ 


to the defendants Nos. 3 to 10, or partly 
to some of those defendants and partly to 
the predecessors of others. The mortgagee 
obtained a decree on the mortgage and in 
execution, on the 4th May 1901, taluk 
No. €O was botght by defendants Nos. 
14 and 15, taluk No, 32 by defendant No. 
13 and taluk No. 21 by the father of de- 
fendants Nos. 11 and 12, the total price 
paid being Rs. 3,063. On the Sth March 
1£02, in pursuance of an agreement arrived 
at on 18th February 1902, when the plaint- 
iff paid Rs, 400 as earnest money, the 
purchasers sold to the plaintiff for 
Rs. 4,000 all the lands so bonght with certain 
exceptions, Formal possession was delivered 
to the plaintiff by the Court on the 26th 
April 1903 and confirmed on the 16th May 


` 1908, - : 


Ther plaintiff founds on the title created 
in his favour by the conveyance of 8th 
March 1902, but the suit does not extend 


to all the lands covered by that document. 


The three taluks comprise lands both on the 
north and on the south of the Kushi River. 
The lands on ‘the south are known as 


(3) 29 M. 386; 1 M. L. T. 168; 16 M. L. J. 395. 
(4) 88 Ind Cas. 938; 44 0. 542; 25 0. L. J. 108; 21 
M. L. T. 18; 15 A.L. J. 82; (1917) M. W. N. 117; 32 
M. L. J. 6:19 Bom. L. R. 179; 21 0. W. N. 500; 6 L. 
W, 532; 10 Bur L. T. 69, 
Hi 20 Ind, Cas. 803; 18 O. W. N. 445; 190, D.J. 


Souleswari Bhil, Rangia Howar and Rangia 
Bhil. The case for the defendant No. 1 
is that the plaintiff's purshase was made 
on his bahalf under an oral agreement 
whereby the lands on the north of the 
river were to be his property and the 
plaintiff was to have the greater part 
of the lands on the south of the river 
at a valuation of Rs. 6,000, so that defend- 
ant No. 1 would receive from the plaintiff a 
sum of Rs. 1,600 in addition to the Rs. 4,000 
which he had paid to the auction- purchasers 
and in addition to two sums aggregating 
Rs. 400 advanced by him during the course 
of the litigation. ; 

As to the lands on the south of the river 
it is not disputed that the plaintiff is in 
actual possession of a 93-annas share of 
Sonleswari Bhil. There were sertain sub- 
sidiary agreements between the plaintiff 
and the other parties interested, namely, 
the prior purchasers from the defendant 
No, 1 and the auetion-purchasers. In the 
ease of the Souleswari Bhil a 43-annas 
share was taken by some of the prior 
purchasers, Hamid Ali and others, in ligu 
of the Sannas (subject to the mortgage) 
which they had bought from the defendant 


No. 1. A further one-anna share was 
retained by certain of the auction-pur- 
chasers. I need not further refer ‘ta this 


and the other subsidiary agreements, except 
to say that it is in controversy whether’ 
the plaintiff or the defendant No. 1 was 
instrumental in bringing them about. On 
the evidence I agree with the Subordinate 


Judge that the agreement was procur- 
ed by the exertions of the defendant 
No. 1. 


As to the remainder of the Jands as well 
on the south as on the north of the river, the 
further case made for the defendant No, 1 is 
that he has never been derprived of actual 
possession, though the lands were nominally 
sold to the plaintiff and possession was 
formally given to him. Both the plaintiff 
and the defendant No, 1 claim actual posses- 
sion of Rongia Howar and Bhil (so far as 
they were nominally sold to the plaintiff). 
As the suit does not embrace these lands, 
the issue is not one on which a final 
opinion need be expressed. 

The suit is confined to the lands on 
the north of the river, as to which the 
plaintiff asserts that he lost possession by 
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reason of an order made by the Magistrate 
under section 145 of the Criminal- Pro- 
cedure Code on the 15th Marsh 1912. 
On the evidence I accept the finding of 
the Court below that the defendant No. 
1 was in possession throughout. 

This statement of the facts leads to the 
crucial issues in the case; whether there 
was such an agreement between the plaint- 
iff and: the defendant No. 1 as the 
latter alleges, and if so, what was its 
legal effect. There is no-doubt that these 
persons were af the time excellent friends 
and that the plaintiff intervened in the 
affairs of the defendant No. 1 at his 
request and in order to assist him. The 
evidence is that there were two agreements, 
one prior to the sales in execution and 
the other subsequent to those sales, in 
view of the altered position which then 
arose, It is common ground that the 
‘sonveyance in the plaintiff's favour was 
preceded by somə agreement between 
him and the defendant No, 1, but the 
‘parties differ as to ifs terms. The ques- 
tion is not entirely free from difficulty, 
but I agree with the learned Subordinate 
Judge and my learned brother that the 
evidence establishes the case made for the 
defendant No. 1. As in the case of the 


subsidiary agreements, it was he who 
induced the auction-purchasers to part 
with their rights for the small sum of 


Rs. 4,000 and as part of the whole arrange- 
ment he withdrew from the proceedings 
which he had instituted to Haye the auction- 
sales set aside, 

It having been found that the agree- 
ment set up by the defendant No. 1 is 
established, the next question is whether 
it is in law a good defence to this action. 

' It is urged for the plaintiff that he has 

the legal title and that the’ legal title 
cannot be defeated unless the defendant 
No. 1 is in a position to prove a soun- 
teryailing title under an instrament 
formally executed and registered, in com- 
pliance with the requirementa of section 
54 of the Transfer of Property: Act. The 
learned Pleader referred among other 
authorities to the decision of a Full Bench 
of the Madras High Court in Kurri Veerareddz 
v. Kurri Bapireddi (3) followed in Ohidambara 
Ohettiar v. Vaidilinga Padayachi (6) and in 

(6) 30 Ind, Cas, 408; 33 M, 619, 


Ramanathan v. Ranganathan (7) and to the 
observations of the Privy Council in Maung 
Shwe Goh v. Maung Inn (4). No referense 
was made by him to the decisions of this 
Court based on Walsh v. Lonsdale (S) such 
as Puccha Lal v. Kunj Behary Lal (5) and 
Khagendra v. Sonatan (9), but it was con. 
tended that if there was ever an agree- 
ment capable of being specifically enforced 
the appropriate remedy had not haar, 
sought within the time prescribed by the 
law of limitation and the defendant No. 
1 was now toolate to avail himself of any 
such rights, 

Before dealing with these agreements 
let me turn for a moment to the natūra 
of the transaction. It was suggested for 
the defendant No. 1 in the first place that 
the plaintiff was a mere benamidar and 
that the position was as if the defendant 
No. 1 had “borrowed the Rs, 4,009 and 
then made the purchase in the plaintiff’s 
name. That, however, was not the form 
which the transaction took and it appears 
to me that the plaintiff was something 
more than a mere “name-lender.” He paid 
the money out of his own pocket and he 
took in effect a substantial interest in at 
least a part of the property purchased, 
It seems nevertheless to some to this that 
as regards the land on the north of the 
river the plaintiff is a hare trustee, The 
plaintiff became the purchaser subject to 
the trust and confidence reposed in him 
by the defendant No. 1. In other words 
he purchased the whole on behalf of the 
defendant No, 1 subject to the agreement 
between them. It is true that in the result 
the defendant No. 1 secures a part of the 
land without paying anything for it but 
that was in acsordance with the intention 
of all parties including the auction pur- 
chasers and it cannot be anid that there 
was no consideration moving from the 
defendant No. 1 to the plaintiff. The gon. 
sideration consisted of the influence whioh 
the defendant No. 1 bronght to bear on 
the prior purchasers. and the auction-pur.- 


(7) 43 Ind, Cas. 138; 40 M. 1134 6 L. W, 390; 22 
a 7 178; 83 M. L. J. 252; (1917) M. W, N. 757 
.(8) (1832) 21 Ch. D. 9; 52 L, J, Ch, 2; 48 L'I 83 
Bi W. R. 109. i. 
(9) 31 Ind. Cas, 987; 20 O. W, N 149 
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chasers in regard both to the principal 
agreement and the subsidiary agreements, of 
his withdrawal from the procesdings taken 
to annul the execution sales and cf his 


promise that the plaintiff should retain- 


a part of the land at a valuation. 
On the merits, the plaintiff's present claim 
is open to be stigmatized as fraudulent. 


He is seeking for an advantage which no 
one ever intended that he should 
obtain. 


It is clear that the agreement has been 


in part performed. It was under the agree- 
ment that the conveyance’ was taken in 
the plaintiff's name, and this must be 
coupled with the fact that the plaintiff 
_ was allowed to remain in actual possession 
of the lands on the north of the river, 

Again, tbere seems no reason why the 
agreement should not have been spesifically 
enforced if the defendant No. 1 had in- 
stituted proceedings for the purpose within 
the time presoribed. 

What then is the legal effect ? As to 
- section 54 of the Transfer of Property 
Act, the question is not as simple as 
might at first sight appear, Recent cases 


suggest that the Act does nob contain 
the whole law on the subject of the 
transfer of property, because there are 


other Acts which contain provisions relat- 
ing to the same subject: Bapu v. Kashi. 
nath (10) and Loke Yew v. Port Swettenham 
Rubber Co, (11). The Transfer of Property 
Act must be read for instance with the 
Specific Relief Act, by section 3 of which 
(subject no doubt to section 4) “trust” is 
defined as including “every species of 
express, implied or sonstrustive fiduciary 
ownership,” and “trustee” as including 
“every person holding, expressly, by impli- 
cation or gonstructively, a fiduciary charac- 
ter.” Illustrations (g) and (A) apply, in 
nd narrow spirit, the principle underlying 
these definitions to concrete cases. More- 
over by section 4 of the Transfer of 
Property Act, paragraphs 2 and 3 of section 
54 are to be read as “supplemental to the 
Indian Registration Act, 1877.” There may 
be a doubt as to the precise effect of those 
words bit it is perhaps permissible to 


advert to section 48 of the Registration 
(10) 39 Ind, Cas, 103; 41 B. 438; 19 Bom. L. R, 
100. 


(11) (1913) A. C. 491 at p. 505; 82 L, J, P, O. 89 
| 108 L. T, 467. 


4 


_ Act, which lays down that “all non-tes- 
tamentary documents duly registered under 
this Act and relating to any property 
shall take effect against an oral agree- 
ment or declaration relating to such pro- 
perty, unless where the agreement or 
declaration has been accompanied or follow- 
ed by delivery of possession,’ Apart, how- 
ever, from that provision, whish might 
raise a difficulty as to “delivery” of pos- 
session, section 54 of.the Transfer of Pro- 
perty Act is not of itself snffisient to 
carry the plaintiff home. 

_Asto the argument. that the defendant 
No. 1 cannot rely on the agreement because it 
is too late for him to sue for specific perform- 
ance, it may be that he cannot now actively 
enforce his rights under the agreement 
by legal proceedings, but the answer to 
the argument seems to be that possession 
is itself a title (at any rate to remain 
in possession) which a plaintiff must dis- 
place before he can succeed. Here the 
plaintiff fails besuse equities founded 
on the agreement block his way. The 
possession which the defendant No. 1 was 
allowed to retain lulled him into security 
or partial security and there is no reason 
for denying him any advantage which 
that possession gives him. The observation 
of Lord Moulton in Loke Yew’s case (11) 
is apposite: “The present action from 

-this point of view is an action. by a bare 
trustee of land to eject the beneficial owner 
who is and has for years been in possession 
of the land and is cultivating it.” 

The defendant No. 1 states that he is 
still willing to perform his part of the 
agreement as regards the land on the . 
south of the riyer. h 

I concur in “thinking that the appeal 
should be dismissed. i 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Catminan Revision No. 1698 or 1917, 
February 2,1918. 
Present :—Mr. Justice LeRossignol, : 
EMPEROR — Prosecoror 
versus 
~ NUR MUHAMMAD—Acoosnp. 


Penal Code (Act XLV of 1860), s. 804—Criminal- 


Procedure Code (Act V of 1898), s. 899, applicabitity 
of, to Punjab—Reformatory Schools ‘Act (FII of 
1897)-—Offender under s, 304, Penal Code, whether can 
be dealt with under that Act. 

Section 399 of the Criminal Procedure Code bas 


no application in the Punjab where the Reformatory’ 


Schools Act of 1897 is in force. x 

As laid down in Punjab Government Notification 
No..37 of 20th January, 1906, a convict under section 
304 of the Penal Code is not liable to be dealt with 
under the Reformatory Schools Act. 


Case reported by the District Magistrate, 
Attock, with his No. 29 of 18th Novem- 
ber . 1917. g l 

FACTS appear from the following order of 
the Sub-Divisional Magistrate, Pindigheb :— 

“The aconsed is aged 12. He had been play- 
ing with several other boys, ata game of kowd?, 
in thecourse of which he quarrelled with Karm 
Ilahi, a boy aged 17 pr 18, and his brother. 
The accused’s statement practically amounts 


to a confession, and he says the same as the - 


P. Ws. Nos. l to 3, who are also boys who 
wer present at the game. That is to say, 
accused was pushed against decessed, and 
so the latter and his brother. and aconsed 
abused each other. Then acsused took up a 
stick and hit deceased hard on the head. The 
blow must have been one of considerable 


“violence (sea the Civil Surgeon’s statement 


P10) «and the boy died as a result of it. 

The accused lost his temper, and was 
doubtless to some extent provoked, and though 
he did -not intend to kill deseased, must 
have known the possibility of such a result. 
He is only 12. I, therefore, find him guilty 
section 304 
(second paragraph), but think a light sentence 
will meet the case, I sentence him under 
Indian Penal Code, section 304, and Criminal 
Procedure Code, section 399, to one year’s 
confinsment ina Roformatory Sshool.” 

The District Magistrate, Attosk, forwarded 
the proceedings for revision on the following 
grounds :— 

“(a) The Magistrate was not empowered 
to act under section 399, Criminal Procedure 
Code, as the Reformatory Schools. Ast, 1897, 
is in foree in the Punjab. 
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- (b) Under the Reformatory Schools Act 
the sentence should have been one of deten- 
tion for at least three years. 

(c) A sentence of three years’ detention 
is unsuitable in a case where a juvenile has 
cominitted an offence ina fit of anger. On 
proper amends being made by the juvenile’s 
relations there would be no need to incar- 
cerate the juvenileat all. 

In the circumstances the case is submitted 
to the Chief Court with the request that the 
proceedings be quashed and the case 
sent back for retrial.” 

JUDGMENT.—The Magistrate’s order, 
which purports to issue under section 399 
of the Code of Criminal Procedure, is illegal 
inasmuch as that section has no application 
in the Punjab where the Reformatory Schools 
Ast of 1897 is in forse. 

The conviction of the respondent has been 
had under section 304, Indian Penal Code, 
and as laid down in Panjab Government 
Notification No. 37 of 20th January 1906, a 
convict’ under that section is not liable to be 
dealt with under the Reformatory Schools Act. 

The convict is at present confined in the 
Borstal Jail, Lahore, where he is in the 
‘company only of juvenile non-habitual offend- 
ers, so that his sentence will be undergone in 
surroundings least calculated to degrade him. 

The learned Distriot Magistrate suggests 
are-trial, but there is nothing illegal in the 
trial and consequently no ground for quash- 
ing it. It is only the -sentence that is 
defective and I alter it to one year’s rigorous 
imprisonment in the Borstal Jail. 


Sentence altered, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
© Oriminat Reviston No, 83-B or 1917, 
~ October 19, 1917. 
Present :—~Sir Henry Stanyon, Kr., A. J. C. 
GAJJU — APPLIACANT 
VETSUS 


+ KMPHROR—Responpent. 

Public Gambling Act (LI of 1867), s. 18—Publse 
place, whal is—Betling and gaming, distinction belween 
—Betting, whether  offence—Betiing Look, whether 
tustrument of gaming. 
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The words “public place’ in section 18 of the These applications were heard simul- 


Public Gambling Act, 1867, signify a place to whick 
the public resort as a matter of fact, whether of right 


“or with the permission of a private owner: [p. 446, col. 2. ] 


In order to obtain a conviction under section 18 of 
the Public Gambling Act, it must be proved that the 
accused were found playing for money- or other 
valuable thing with some instrument of gaming 
{ejusdem generis with cards, dice or counters) used in 
playing any game not being & game of mere skill, 
[p. 488, col. 2; p.°439, col, 1.] 

Recording bets or laying bets about an uncertain 


event which the recorders and betters cannot prevent. 


or bring about-is not playing a game within the 
meaning of section 18 of the Public Gambling Aot, 


- [p. 439, col. 1.] 


A book in which Sets are recorded is not an 
“ingtrument of gaming” within the meaning of section 
18 ofthe Publio Gambling Act. [p. 439, col. 1.] 

Mere betting is no offence in the Central, Pro- 
vinces or Berar, [p43!, col 2] 

Appeal against the order of the Sub- 
Divisional Magistrate, Khamgaon, dated the 
19.h June 1917. h 

Mr. M. Ohuckerbutty, for the Applicant. 

The Hon’ble Mr. G. P. Dich, for the 


>- Crown. 


JUDGMENT.—The following twelve per- 
sons were convicted by the Pub- -Divisional 


_. Magistrate of Khamgaon, in West Berar, 


ander section 13 of -the Public Gambling 
Act, III of 1867, 
and sentenced to the fines which I place 
against their names :— 


À Rs. 
1. Gajju, son of Sheonarayan.., 50 
2. Jairamappa, sen of Bapuappa, 25 
3.- Rameshwar, son of Sanairam 25 
. 4. Ramu, son of Hukamshand 25 
5. Kanhaya Hira 2.6, 15 
6. Vithoba Narayan . ’ 25 
7, Ragho Ramji s ive 25 
“8. Khushal Kanhayalal s 40, 
9. Pando Jaiwanta 15 
10, Shujatkhan, son of Dilser- 
khan sé 45 
_, Il, Bhagwandas,- son of Baksh. 
ram “e 40 
12. | Rangu Sheonarayan 15 
Seven of the above persons have ap- 


plied for revision by this Court, namely :— 


1. Gajju’ .. Orximinal Revision 
No. 83-B,of 1917, 
2. Bhagwandas » 84B S 
3. Jairamappa „n 85-B ‘3 
“4 Rameshwar- °,, 86-B 6 A 
5. Ramu ve =, 87-B < 
6. Vithoba ... ,, 88-B +s 
~ 4, Shujatkhan... ,, -€9-B š 


description 


as applied fo Berar,’ 


-taneously and this order will govern the 
disposal of them all. i 


The main facts are not disputed. 
accused and other persons were assembled 
under a tree standing on some partially 
enclosed private land to which the publio 
have access and holding what we should 
call a lottery or sweepstakes in sonnec- 
tion with sales of opium in Calcutta, 
The transaction calls for a more detailed 
than has been given by the 
learned Sub- Divisional Magistrate. Sales 
of opium by Government take place in 


` Galoutta on one day in every month. The 


dates fixed for sale are ` previously 
advertised, with the number of chests of 
the commodity to bé disposed of at each 
sale. Memoranda embodying this informa- 


' tion are prepared by different firms and 


persons and circulated- throughout the 
country. Exbibit P-3 is such a memo- 
randum, setting out in a tabular form in 
English and vernacular the dates. and 
amounts of Government Opium Sales i in 1917 
thus:— 


‘ 
7 


pales: On or about Uncertified Total 
s Benares. chests. 
1, Troais 3rd, Wed- 
- nesday aké 583 568 
2. February 6th, 3 
Tuesday xe 583 583 
3. March 6th, Tnes- 
- day. _583 583 
4. April Ath, Wednes. ma rea 583 
day . (new 543 
5. May Ist, Tuesday | 583 583 
6. June 6th, Wednes- ` R 
day . 563. 583 
7. July 3rd, Tuesday 4 5&3 583 
8. August lst, Wed- 3 
nesday as - 583 583 
9. September Ath, 4 
Tuesday 583 583 
-10, October 4th, Thurs- 
day iy ut 583 583 
11. November 6th, / 
Tuesday ane 583 583 
12. -December - 4th, i Nu” 
Tuesday jar 587 587 
Total chests ... 7,000 7 000 


The, 


Pn 


lan 


ri 


PA 
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The vernacular part of this memorandum— 
salled a proclamation by the Magistrate— 
also gives the corresponding dates of the com- 
mercial Sambat year—in this case Sambat 
1973 74. 

The chance upon which money is-staked 
seems to be the figure of the highest bid 
made at each opium sale. But upon this 
point the evidence and the judgment of 
the Magistrate are by no means clear and 
complete. Among the ring of speculators 
are khatwals and lagaiwals. The khaiwal 
resembles the betting man who offers odds 
at a race meeting or the ‘banker’ who 
receives the stakes in a gaming house; while 
the ldgaiwal is the person who accepts 
A khaiwal 
transaction may be .a lagatwal in 
sonnected with the same opium 
sale. Each khutwal maintains two books, 
one called the farak bahi, and the. other, 
called the akhar bahi, 

of these ‘terms has 


in one 
another 


not been ascertained 
by the Magistrate. The words would sug- 
gest that one book recorded bets on differ- 
ences and „the other bets on the last 
figure. From the record it appears that 
in both cases the betting was onthe chance 
of what would be the highest bid, and 
that while the farak-bahi contained figures 
from 1 to 100 the, akhar-bahi contained 
figures from 1 to 10, Each lagatwal stakes 
whatever he pleases on any figure or 
figures he fanvied in both ‘books, choosing 
hisown odds with reference to the figure 
100. These bets are booked: early in the 
morning of each day fixed for an opium 
sale, either for 
be paid where oredit is allowable) to the 
khaiwal. Thon in due 
received from Calcutta and settling follows. 
Each lagaiwal who has staked money on a 
corresponds with the last 
figure of the highest bid in the case of 
the akhar-baht or either the two last figures 
or only the last figure in the farak baht, receives 
payment according to the odds laid by 
him, and the remainder~ of the stakes 
Arse pocketed by the hasta like a crou- 
pier. 

The present case arose out of the trans- 
actions of the 6th June 1917, connected 
with the 6th of the monthly opium sales, 
and the following extract from the i ang 
of one of the lagaiwals, Mégraj 
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No. 5), who bet with the accused Gajju 
as khaiwal, keeping the two books, Exhibits 
P.1 and P-2, will facilitate a comprehen: 
sion of the dealings:— 

“I staked that day against the entries in the 
farak-bahi:— 


Rs. a. p. 
I „1 O Oat4 per > 
11 0 60, ad 
111 . 010 0, 2% , 100 
IV .010 0, 23 „ 100 
<V . 010 0, 23 „ 100 
VI . 010 0, 2 =, 100 
XVI .012 0, 3 „ 100 
XXXVI 100, 4 4, 100 
LX .0 6 0., 13, 100 
LXIV . 0 6 0,, 13 5, 100 
I also had staked on akhar:— 
VI . 9 at 9+ per 100 
a eee 


~ “These were in Gajju'’s baht, Exhibits 
Pl and P.2. The telegram was received 
in my name. The highest bid was 
Rs. 3,203. I won Rs. 25 on the stake of No. 
III and lost all other stakes. I had stak- 
ed in all Rs, 22 and I won Rs, 25. I 
waa thus a gainer by Rs. 3. 

“askhaiwal I got Rs, 4 on my papers 
but none of the stakers won and thus I got 
the whole amount.” 

Ib will be seen that he took a bet of Rs, 100 
to Rs. 2-8-0 on No. 3, which proved tobe 
the winning number. If he had staked 
Rs. 2-5-0 at those odds he would have 
100. He only staked 10 annas, 
or ith of Rs 2-80. Thereforehe got Rs 25 
or tth of Rs. 100. 


The convictions are assailed bafore me 
on two grounds, namely: — 

(1) that the place where the bets were 
booked .was not a public place within the 
meaning of sestion 13, Act III of 1867; 


and 

(2) that the “betting above described 
does not all fall within the purview of that 
section. 

Section 13 of the above enactment as 
applied to Berar, so far as itis material to 
this oase, is wordsd thus :— - 

“A Police Officer may apprehend without 


warrant aby person found playing for money 
or other valuable thing with cards, dice, 


* 
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counters or -other instruments of gaming, 

used in playing any game not being a game 

of mere skill, in any public street, plage 

or thoroughfare situated within the limits 

‘aforesaid.* x 1 Na 7 
% * * * % 

“Snch person when apprehended shall be 
brought without delay before a Magistrate, 
and shall be liable to afine not exceeding 
fifty rupees, or to imprisonment, either 
simple or rigorous, for any term not exceeding 

` one calendar month,” 

As regards the first objection urged by 
the applicants I do not think it has any 
force. It is in the main a question of fact 
for decision on the evidence in each particular 
case: and with such findings this Court 
does not interfere in revision under the 
Code of Criminal Prosedure save -on the 
most exceptional grounds. But assiming 
that an inference of law is also involved, 
namely, whether a place Zso situated and 
circumstanced as the’ place where the 
applicants were found betting is a public 
plase within the meaning of that term in 
section 13, Act III of 1867, I am of opinion 
that such inference has been drawn correctly 
by the learned Magistrate. It is well 
established by a course of judicial decisions 
that in‘the sentence “publics street, place or 
thoroughfare” f 

(1) the adjective “publio” applies to each 
one of the three nouns “street,” “place,” 
and “thoroughfare” which follow after it; and 

(2) that the word “place” means a locality 


ejusdem generis with “street” and “thorough- 


fare,” _ 


In support of these propositions I need 
only cite Emperor v. Jusub Ally (1), Emperor 
v. Hussein (2), in which” the dictum of 
Jenkins, ©. J., appears to be in confliot 
with the view adopted in Langrish v, Archer 
(3), Durga Prasad Kalwar v, Emperor (4), 
Quen. impress v. Srilal (5), Queen-Emprsss 
v..Ohote Lal (6), Emperor v. Agudhia Prasad 
(7) and Ghoddu v, Empress (8). But 


(1) 29 B. 386; 7 Bom; L. R. 333; 2 Cr. L. J. 252, 

(2) 30 B. 348; 8 Bom. L. R. 22; 3 Cr. L. J. 216. 
- (8) (1882) 10 Q. B. D. 44; 52 D. J. M. O. 47; 47 L, T. 
548; 31 W. R. 183; 15 Cox O. C, 194; 47 J. P. 295. 

(4) 810. 91C; 8 O. W. N. 592; 1 Cr, L. J. 581, 
my 17 A. 166; A. W. N. (1895) 42, 8.Ind. Deo, (N. 5) 

(6) A. W. N, (1895) 127, 

(7) A. W, N. (1904) 92. 

(8) 13 P. R. 1882 Cr, ` 


x 
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it does not follow from this that a public 


|, place must be either a street or a thorough- 


fare, or that the term is confined to a locality 
to which the public have a right to resort. 
The question was yell answered in Kitson 
v. Ashe (9), where it was held by Lawrence, 
J., that betting on, private ground where 
people habitually resorted for betting was 
a betting in a place of public resort, 
since the locality was in fact a place of 
public resort in the ordinary .cense of the 
words. In the same case Channell, Ja, said :— 

“Does ‘other place of public resort’ 
mean a place to which the public are 
entitled to go as of right, or a. place to 
which the publie do go as a matter of 
fact ? I am ofopinion that the latter is the 
true meaning. As the owner of this 
piece of land does let the public 
go on: to it, and the public do go there, 
I think it somes within the words of 
the by-law, and the appellant was rightly 
convicted.” - caer 

“I concur in this view and I hold that 


for the purposes of section 13, Act III of . 


1867, the words “public place” signify 
a place fo which the public resort as 
a matter of fact, whether of right or with 
the permissién of a private owner. 
found that the spot where the accused in 
the present case assembled to bet on the 
6th June 1917 is a place to which the 
public go as a matter of fact. There- 
fore it is a public place within the above 
section. a 
The second objection of the applicants 
must prevail, There is a well-established 
difference between gaming and betting for 
tbe purposes of the criminal law, and except 
where it bas been bridged over by special 
enactments going to include betting within 


the term gaming, the Courts l have 
always refused to punish betting as 
an instance of gaming. The line of 


difference may be very fine in some cases, 
but it is always there. In the common 
usage of the two terms they may sometimes 
be employed . interchangeably, but not 
always. Jf two persons play at cards for 
money, they are said to be gaming or gambl- 
ing; but they are gaming because they 
lay a wager or, make a bet on the result 


(9) (1899) 1 Q. B. D. 425 at p. 429; 63 Li J, Q. B. 
286; 63 J. P. 325; 80 L. T. 323; 15 T. Lu R. 172; 19 Cox 
C. 0, 267. 


a 


It is . 


AN 


e 
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of the game, and therefore to say they purpose of being betted about, betting on 
are betting is equally appropriate. With- it is gaming, otherwisé it is not. Ordinary 
out the -wager, they would still be playing marine insurance is merely betting against 
a game but nof gambling. But if two the happening of oertain events. In practice 
persons lay a wager upon the result of a ib is very difficult to distinguish it, in a 
pending election, it will be said that they legal pêint of view, from betting on the 
are betting, but not that they are gaming. result of a cricket match or horse-race. A 
There is no gaming in which the element certain kind of marine insuranae is in facia 
of the wager is wanting, but there is well-known form of whatispopularly described 
betting which the term gaming is not as gambling. On the other hand dicing, 
commonly made to embrace, The question to take an old fashioned example, is a 
was exhaustively considered by the Bombay wholly insignificant act, if it is not done 
High Court in Quern- Empress v. Narotiamlas for the purpose of betting on the result. 
Motiram (10), in which at page 689, Jardine, ~ If I may descend to modern examples of 
Ja after showing that there were. thosé games of cards, to whose names we 
earlier decisions by the same Tribunal are accustomed in legal literature, I shonld 
to the same effect, remaked, “except say that playing at poker where stakes are 
by a metaphorical~use of the word, essential, is gaming, and that playing at 
contrary to the ordinary as well as the bridge, where stakes, though usual, are not 
statutory use, a bet cannot, for the purposes essential, is nob. If horse-rasing degenerates 
of. the criminal law, be treated as a game.” into nothing, but an oacasion for betting, 
This desision was referred to without dissent ‘it becomes gaming and the race horses pro- 
in Queex-Empress v, Govind (11), though the bably become instruments of gaming. Apart 
question of the difference between betting from legislation rain gambling is gaming, if 


. and gaming was not directly in issue. a complete apparatus is used for the purpose, 


And although the dictum of Jardine, J., on otherwise itis not.” 

this point in theearlier case was doubted Jt is, manifest that there is a great deal 
by Stephen, J.,in Hart Singh v. Jadu Nandan of desp and careful thought behind the 
Singh (12), Tam of opinion with due respect that abova words. But it seems to me that in 
the Bombay view is quite sound. Stephen, J., navigating the straits of legal interpretation 


- remarked; — in order to reash the true difference between 


“What is the difference between gaming gaming and batting tha learned Judge orly 
and betting? The Bombay case apparently avoided the Soylla of the difficulties arising 
regards gaming as betting onthe result of out of the Bombay opinion to suffer ship- 


a game, which is also a contest. The wreck on a Charybdis of his own oreation, 


distinction batween the two things isbased Wagering is universal both on the game 
on the scientific or historical meanings of of bridge and horse-rasing throughout the 
gaming as given in standard works, to British Empire. At what point does either 
which the vary high authority of Murray's amusement degenerate so as to fall within 
Dictionary may now be added. But it the learned Judge’s conception of gaming? 
seems fo me to raise difficult questions as It seoms to me that if-bridge played for 
to the meaning of- ‘game’ or ‘contest? money in a public place can obtain 
which san only be desided by a highly emancipation on any ground from the Pablic 
artificial use of language. I believe that Gambling Act, 1867, ibmust bə basause it 
a more satisfactory distination, that is one is a gama of skill, Again, à gama is 
that is plainer and more easy of application, nonetheless game because it is simple 
is to ba found by considering the popular and affords little amusement or excitement 
rather than a- scientific use of the word. without wagaring. Poker iscertatuly a gama, 
IT- suggest that the difference batween gaming .evan when played for “lova” as the saying 
and betting depends “on the nature of goes, Two persons throw disa for the eva- 
the event, on which the bet is made. If nascent pleasure of seeing who has the botter 
the event is brought about solely for the luck or bacause for the moment they hava 

, (10) E B. 681 at p. 689; 7 Ind. Deo, (N. 8) 451, nothing bo do, Thay wager nothing on 

“(11) 16 B. 233 at p. 239; 8 Ind. Dec. (N. s.) 653. the resulé of any throw. They are neither 


12) 31 C, 542 at p. 543; 3 4 4 à 
ea : roe See Neth gaming nor bsttiaz, They are playing, 


‘ however 


. incident of a game 
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foolishly, and the‘ thing they 
play is a game, however poor and vnekil- 


ful. The learned Judge of the Caleutta 
Court would describe as a game every. 
„evont “brought about solely for the pur- 


of being betted about.” But with 
due respect that .is not interpreting the 
law but making the law. In Queen- Empress 
v. Narottamdas Motiram (10), Jardine, J., 
rightly said :— 
, “If this Court were to hold that a “bet 
is converted into a game, and a betting house 
into a gaming house, and the betters there into 
offenders against the criminal law, because a 
rain-gauge, or: bour glass, or other medsure 
is contrived and used to settle tke bet, I 
think the Court would assume to itself 
the work of legislation which Parlia- 
ment has confided to another authority.” 
At any rate so far as Act III of 
1867 is concerned, the “event” on which 
the bet is made must be a game played by 
those who bet, before it can be called gaming, 


pose 


_ asl shall presently endeavour to make clear. 


In England betting has always been 
recognized to be possible without gaming, 
and has received distinct legislative treat- 
ment> the , enactments against betting in 
public places being separate in many cases 
from Statutes directed against gaming. 
Betting , is a staking of money by two or 
more parties 
result of an uncertain event. Where such 
an event is not a game, betting does not 
amount to gaming. Where the bet is on 
the result of a game or some párt or 
then, under” certain 
conditions specified by Statute, it will amount 
to gaming. In English Law gaming means 
playing at any game, sport, pastime, or 
exercise, lawfal or unlawful, for money 
or any other valuable thing, which is 
staked on the result of the game, sport,. 
pastime or exercise, 1. e, which is to be- 
lost or won according „to the success or 
failure of the person who bas staked: R. 
v. -Ashton (13), Lockwood v. Oooper (14), 
Oarlill v. Carbolic Smoke Ball Co, (15). 

To my mind the real difficulty lies . in 
the fact that any definition ` of betting 

(18) (1852) 1 El, & B1, 286; 93 R. R. 148; 22 L. J. M 
O. 1; 17 Jur, 501; 118 E, R 444. 

-(14) (1903) 2 K. B. 428; 72 L. J. K. B. 690; 67 J. P. 
307; 52 W. R. 48; 89 L. T. 306; 19 T. L. R. 610; 2000X; 
C. C. 539, . 

(15) (1869) 2 Q. B. 484; 61 L.J. Q. B. 898; 56 J. P, 
865. z 
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or of gaming, however carefully drawn, 
wil] be found to include many transactions 
which ascording to popular sentiment, or 
because of their advantages, fall clearly 
within such definition. This arises from 
the fact that neither games nor wagers 
laid on games or on uncertain events are 
ordinarily harmful. In some oases, e.g. 


-marine insurance, they may be beneficial 


to’ the community. Gaming and Betting 
Enastments are aimed at acts committed 
ad commune nocumentum. In England no 
sport, pastime, game or exercise was un- 
lawful at Common Law unless so carried 


.on as necessarily to involve or actually 


to ogcasion a public nuisance or a real 
and not merely a technical breach of the 
public peace, or a danger to public morals; 
Sherbon vw. Oolebach (16), R. v, Rogier (17). h 
To make a game unlawful it is, therefore, 
necessary to refer to the terms of some 
Statute, and the question of lawfulness or 
unlawfulness is one of law for a Court, 
aod not of fast for a Jury: R. v. Davies 
(18). The Gaming Acts of the present 
day are evolved from ancient Statutes direst 
against specific games. Thue an, Act of 
1888 (12 Risch. II o. 6)- was dirested 
against specified games played by certain 
subordinate classes. and described as ‘im- 
portune’. games. In time the’ law shanged 
from a probYbition of playing games to 
a prohibition ‘of playing them in such a 
way as to cause a nuisance or for a purpose 
considered to be against publis morality, 
Under this change exceptions became inevit- 
able and created the difficultiss which are now 
felt by those who make as well as by those 
who have to interpret and administer, the 
law. But by reason of all Statutes placing 
restrictions on games being of a? spesial 
and penal nature the Courts’ have always 
insisted in constrning them atristly in 
favour of the subject. 

Following these pringiples I am of 
opinion that unless the facts show that 
persons accused of an offence under see- 
tion 18, Act III of 1867, were, in the 
words of the section, found playing for 
money or other valuable thing with some 
instrument: of gaming (ejusdem generis 


(16) (1690) 2 Vent, 1765. 86 E. R. 377. 
(17) (1823) 2D. & R. 431; 1 B. & C. 272; 25 R. R 
293; 107 E. R. 102. À 

(18) (1897) 2 Q. B. 199; 18 Cox ©. O. 61); 66 L.J, 
Q. B. 513; 76 L. T. 786; 12 T, L. R. 405. 
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with ards, dice or counters) used in 
playing any game not being a game of 
“mere skill, such persons cannot lawfully 
be convicted under that section. Every 
element necessary to constitute the offence 
must be present- before the section oan 
be enforced against an alleged offender. 
And here Iam at one with Stephen, J, 
of the Calentta High Court 
that the words “playing a game” should 
be interpreted with reference to their 
popular and general significance. Record- 
ing bets or laying ‘bets about an uncertain 
event which the recorders and betters can- 
not prevent or bring about is not playing 
game in any reasonable sense of that 
expression, The enactment is dirested against 
something which those wagering themselves 
bring about for the purpose of settling the 
bet. That something must be a game, it 
must be played with geome 
the play being carried out forthe purpose 
of ascertaining the result upon which the 
_eventual right fo the stakes depénds. 

Tt is manifest that there is nothing of 
the kind here. There was betting pure 
and simple upon an uncertain future result 
arising oot of an event hundreds of miles 
owe which the acoused did nothing to 

ng about and which they could do nothing 
to. prevent. The sontingency upon which 
they bet was as much beyond their sontrol 
asthe date on which a monsoon arrives, the 
amount of rain whish a monsoon yields, or 
the average temperature of a particular day. 
The learned Sub-Divisional Magistrate calls 
the books in which the bets were recorded 
“instruments of gaming.” Some.support for 
this view may be claimed from the decision 
in an Anonymous case (15), where it was held 
that lottery tickets, by reference to which 
it is to be decided whether the holder 
or purchaser wins the whole, or any part, 
of any stakes, are instruments of gaming 
within sections l, and 4 .of Ast III of 
1867. With due respect for the eminent 
authority (Peacock, O. J.) responsible for this 
proposition I amrunable to accept it as sound. 
The judgment is extremely brief and the 
only reason given for the view is that 
lottery tickets “are instruments of gaming of 
a nature similar to cards.” The only point 
of similarity I oan see is that both tickets 


and cards are generally of an oblong shape 
(19) 12 W. R. Cr, 34. 
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` made of cardboard. Bat there the similarity 


ends. Cards are essentially made to he 
played with in games of skill or of chance. 
They are part and parcel of the game,on 
the result of which a bet may turn. There 
is no other way of using them. 
They are designed for the playing 
of games, and that is their use whether 
or not any wagers are laid. But who ever 
heard of a lottery ticket being used to 
play a game of any kind? It is a 
receipt or acknowledgment of a bet made 
or a chance taken, and beyond that its 
use has no control over the result on 
which the bet depends. Its only use is 
to allow of the holder of a winning num- 
ber to be identified and the bets settled 
after the unsertain and unknown future 
event on which settlement depends has 
happened and been ascertained. It is a 
clear misnomer -to call such a record an 
instrument of gaming. The decision in 
Emperor v. Lakhamst Malsi (20) has refer- 
ence fo a Bombay Act which represents 
a very considerable extension of criminal 
legislation against gambling, and cannot 
be any authority or even a guide for the 
interpretaion of the Gambling Act of 1867, 


The Legislature has nof seen fit so far 
to enter upon any criminal legislation 
against betting without gaming in the 


Central Provinces and Berar, and there- 
fore, mere betting is no offence in either 
of those territories. i 

For the above reasons I think that the 
applicants were unlawfully convicted under 
section 13, Act III of 1867, as applied 
to Berar, and their convictions must be 
set aside and fines refunded. 

The conviction of the applicant is set 


aside and he is acquitted. His fine, if paid, 


will be refunded. ` 
Conviction set aside, 
(20) 29 B, 264; 6 Bom. L, R. 1091; 1 Cr, L. J. 1074, 
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PUNJAB CHIEF COURT. 
Carminat Revision No. 1636 or 1917. 
April 12,1918. i 
Prepon: :~Sir Henry Rattigan, Kr., Chief Judge, 
and Mr. Justice LeRossignol. 
BAHADUR SINGH AND ayotaER— 
TT  Soretins— PETITIONERS 
VETSUS 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 121, 
514, Sch. V, Form XI—Security for good behavipur— 
Offence committed. in Native State— Forfeiture of bend. 

A penal bond must be construed literally and 
strictly, 

The subjects of the ruler of an independent Native 
Stateare not the subjectsof His Majesty the King- 
Emperor. 

A bond executed by a surety inthe form pres- 
eribed by Schedule V, Form XI, of the Criminal 
Procedure Code, cannot be forfeited on the principal 
committing an offence in an independent Native 
State, inasmuch as the principal does not thereby 
make default in his undertaking to be of good 
behaviour towards His Majesty or His Majesty's 
subjects, 


Revision from the order of the District 
Magistrate, Amritsar, dated the 31st August 
1916. 

Mr. Herbert, Assistant Legal Rememb- 
rancer, for the Respondent. 

JUDGMENT.—On the Ist of June 
1914 one Sorain Singh as principal, and 
Ram Singh and Bahadur Singh as sureties, 
executed a bond for Rs. 2,000 under seation 
121, Crimina) Procedure Code, for the goad 
behaviour of the said Sorain Singh for the 
period of one, year. "On the 10th of April 
1915 Sorain Singh was convicted by a 
Court of the Kapurthala State ofan offence 
under section 457, Indian Penal Code, and 
as a result the said sureties were called 
upon toshowcause why the security fur. 
nished by them should not be forfeited, 
After hearing the sureties, the Magistrate 
of the first class directed that the whole 
amount of Rs, 2,000 furnished by the 
sureties should be forfeited, whereupon they 
appealed to the District Magistrate of 
Amritsar, who by his order of 3lst of 
Angust 1916 overruled their contention on 
the legal points urged by them but directed 
that the case should be returned to the 
. Magistrate in order that further enquiries 
might be made as to whether Sorain Singh 
actually committed an offence inthe Kapur- 
thala State, the District Magistrate being 
of opinion that the evidence on the record 
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onthis point was defective. The sureties 
therenpon applied to this Court to revise 
the order of the District Magistrate on 
the ground that in any event their bond 
could not be forfeited, Ynasmuch as they 
had bound themselves to ensure the good 
behaviour of Sorain Singh only towards 

“His Majesty and all His Majesty’s subjects” 
and not towards the subjects of a Native 
State. 

The bond executed by Sorain Singh and 
the petitioners was in the form prescribed 
by Schedule 5, Form XT, of the Criminal 
Procedure Code, and so far as the sureties 
are, concerned, runs as follows :— 

“We do hereby declare ourselves sureties 
for the above named Sorain Singh that 
he will be of good behaviour to his Majesty 
the King-Emperor of India, and to - all 
His subjects during the said term, and, in 


case of his making default therein, we bind . 


ourselves, jointly and severally, to forfeit 
to His Majesty the sum of Rs. 2,000.” 

A penal bond, such as this, must be 
construed literally and strictly, and conse- 
quently the only question before us is 
whether by sommitting an offence in 
the Kapurthala State Sorain Singh made 
default in his undertaking to beof good 
behaviour towards His Majesty or His 
Majesty’s subjects. The subjects of the 
ruler of an independent Native State are 
not the subjects of His Majesty the King- 
Emperor [see Musammat Kishen Kour v. 
Crown (1), Empress v. Nawabjt (2) and Roda 
v. Empress (3)], nor by transgressing the laws 
of the Kapurthala State, did Sorain Singh 
make any defanlt in his undertaking to be of 
good behaviour towards His Majesty. 

In the circumstances we must accept 
the petition and set aside the orders of the 
Magistrate and the District Magistrate. We 
are informed that each of the sureties has 
paid up Rs. 250 ont of the amount due 
from him and if this isthe case, the money 
should be refunded. 

Revision accepted. 


(1) 20 P. R. 1878 Cr 
(2) 37 P. R. 1881 Cr 
(3) 30 P. R, 1889 Cr 
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ALLAHABAD.-HIGH COURT. 
OURIMINAL Revision No, 379 or 1918, 
June 27; 1918. 

Present;—Sir George Knox, KT; Acting 

Chief Justice. 
AZIZUR RAHMAN— APPLICANT 
i versus 
HANSA—Oprosits Pakar. 

Workmans Breach of Contract Act, (XIL of 1859), 
ss, 1, 2 
duty ‘of-—-Subordinate Court, duty of, to follow ruling of 
` High Court. 

- An-.application-to a Magistrate asking him to 
enforce the provisions of sections 1 and 2 of Act 
XIII of 1859 should not be summarily disposed but 
the matter should be enquired into and evidence 
fully taken. [p. 441, col. 2; p. 442, col. 1.] + 

A Magistrate shoutd not follow a ruling of a High 
Court to which he is not subordinate, when he has a 
ruling of the High Court to which heis subordinate 
before him. [p. 441, col. 2.] . i 


Criminal revision from an order of the 
District - Magistrate, Agra, dated the 27th 
February 1918. 

Mr. Narain Prasad ` Asthana, 
Applicant. 

JUDGMENT. —This i ig anapplisation for 
revision of an order passed by the Magistrate 
of Agra, whereby an order of a First Class 
Magistrate of Agra was confirmed. The 
First Class Magistrate of Agra had ~before 
him an application asking him to enforce 
the provisions of- sections 1 and 2 of Act 
XIII of 1859, All that appears before 

~ me on the record is an order in which the 
learned Magistrate arrives at the conclusion 
that the suit does not liennder Act XIII 
of 1859. No evidence appears to. have 
been taken and all that is on the ‘record 
is the contract. Act “XLII of ©1959 
*is an Ast which has been extended to 
the. station of Agra. The contract is upon 
a stamp paper and ib recites that it is a 
sontrast under Act KUI of 1859. The 
First Class Magistrate sets out what he 


for the 


. believes to be the “obvious objest of Ast 


XIIL of 1859. He says that “it was de- 
signed to. prevent coolies or labour con- 
- trastors frauduléntly bolting with the 
advauces necessary for obtaining work 
from them and if was -not designed to 


secure the employers enforcement of elaborate | 
I do not 


contracts with -skilled artisans.” 
know from what source the learned Joint 
Magistrate obtains this. There is nothing 
in the Act to this effect. The learned 
Joint Magistrate will do wéll to consider 
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the ruling ‘by which he is bound, namely, 
Queen Empress y. Indarjit (1). Having placed 
this interpretation upon the object of the Act, 

the learned Joint Magistrate went on to pass 
an order for which there is no warrant that I 
know of. That order runs as follows:—' The 
accused till to-morrow should produce balance 
of money due to the complainant. lf 
he does so and the complainant takes 


it, acoused will be acquitted. If he does 
so and complainant refuses the money, 
fhe case will be dismissed. If he does 


not produce it, it will be a clear case of bad 
faith and I shall proceed against him 
under Act XIII of 1859.” The morrow 
came and the accused produced the money 
required of him. The complainant refused 
to take it, saying that he wished to have 
the work done by the accused. The learned 
Joint Magistrate professed to act upon a 
roling of the Bombay High Court*, to which 
he is not subordinate and which he should 
not follow when he has before him Yulings 
of this Court. I cannot moreover sanction 
the unwarrantable language used by the 
Joint Magistrate regarding an Act in the 
Statute book. He says: “It is altogether 
preposterous that this Act, designed to 
protest people who make sash advances 
in order to import or secure manual labour 
from people not worth powder and shot 
in the Civil Court, should be prostituted 
in this way by employers of skilled 
artisans.” The learned Joint Magistrate 
had no right to use language of this kind 
regarding a Statute which is in force and 
which he is bound to respect. The Act 
is in full force in the station of Cawnpur 
for instance, and for ought I Know may 
be in full force in the station of Agra. 
I call the attention of the Courts below 
to the case of O. J. Lucas v. Ramat Singh (2) 
and Bakhtawar v, Hinperor (3), both to be 
found in 16 A. L.J. R. 164. The learned 
Joint Magistrate says that he cannot compel 


Hansa to continue the work: which he 
contracted to perform because it requires 
him to sit very near the fire. He is said 


sol) 11 A, 262; A. W. N, (1889}85; 6 Ind. Deo. (N. s.) 


x 23 Ind. Cas. 185; 12 A. L.J. os 16 Cr. LJ. 
233 

(8) 43 Ind. Cas. $32; 16 A. L. J. 164; ‘19 Cr. L. J. 
240; 40 A. 282. 

*See Quzen-Empress v, Rajah, 16 B 368; 8 Ind, Dec. 
(x. 8.) 728-—Ha, 





4427 
SURAJ BHAN v, EMPEROR. 


to have been working in the same situation 
‘in another factory. This may or may not 
„be true. But the matter should haye been 
“enquired into and evidence fully taken. 
Thig was not a case for summary disposal. 
1 eet aside the orders of both ‘the Courts 
below and I return the case in order that 
ita may be dealt with strictly in ascord- 
ance with the provisions of Act XIII of 
1859. 


» 


Oase remanded. 


PUNJAB CHIEF COURT, 
Crimtnat Revision No. 319 or 191€, 
April 6, 1918. 3 
Present:—Mr. Justice LeRossignol, 
SURAJ BHAN-—Patitioner 
versus I 
EMPEROR—Reeponpent. 

Criminal Procedure Code (Act V of 1898), ss, 337, 
$39—Pardon, forfeiture of—Approver, trial of-— 
Withdrawal of pardon, whether necessary —Appr over, 
whether bound to disclose previous offence. 

-As a preliminary to the trial ofan approver under 
section 839 of the Criminal Procedure Code it is 

` unnecessary that there should be a formal with- 
drawal of the pardon. [p. 442, col. 2] 
It is not sufficient for an approver to help to 


secure the conviction of some of his accomplices,” 


if he has screened the others. [p. 442, col. 1.] 

An approver in Order to satisfy the conditions of 
his pardon is called upon to make a full and true 
disclosure of the whole of the circumstances within 
his knowledge relative to the offence or offences 
which are being enquired into, and not relative to 
offences which are at the time not being enquired 
into fp. 443, col. WI 


Criminal revision from the order of the 
District Magistrate, Hissar, dated the 3rd 
January 1918. 

Messrs. Beechey and Ganpat Rai, for the 
Petitioner. 

Mr, O. Bevan Petman (Government Advo- 
cate), for the Respondent, g 


JUDGMENT.—In Jane or July 1917 it 
was ascertained that a sum of Rs. 53,000 
had been withdrawn from the Hissar Trea- 
sury by means of forged vouchers and the 
Police made enquiries into the offences, which 
were held to fall under sections 467/420 
of the Indien Penal Code; suspicion fell 
npon the peti ioner Saraj Bhan in connec 
tion with those frauds and on the 14th 

. July 1917 the District Magistrate authoris- 
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ed the tenderto him of a pardon on the 
usual conditions ¡as set forth in section 
337 of the Criminal Procedure Code. Thé 
tender was.accepted by Suraj Bhan and he 
appeared as a witness for the prosecution 
against his accomplices, three of whom 
have been convicted. Subsequently it was 
ascertained by the Police that Suraj Bhan 
had not made a full and true disclosure 
of the whole sircamstances relative to 
those offences, and the District Magistrate 
has ordered his prosecution in accordance 
with the provisions of seation 339 of the Code 
in respect of the frauds. 

He has petitioned this Court and on 

his behalf it has been contended that 
though with the sanction of this Court his 
prosecution on a charge of perjury might 
be legally instituted, the District Magistrate ` 
was not competent to withdraw the pardon 
and to direst his prosecution on charges of 
fraud, 
_ On behalf of the Crown it has been . 
retorted that the application by the peti- 
tiotier is clearly premature; that the pardon 
has not been withdrawn; and that the question 
whether the pardon has been forfeited is a 
matter for the desision of the Magistrate who 
will try the case. 

In the Code of 1872 the Janguage used 
suggested that the proper procedure_in a 
case of this kind was thatthe trial of the 
approver in respect of the qriginal sharge 
sbould be preceded by a formal withdrawal 
of the pardon, and there are authorities 
to the effect thatthe order of withdrawal 
should issue from the Court which made 
the tender of pardon. The nrerent law, 
hewever, is somewhat different and contains 
no reference to a withdrawal of the pardon 
and there are several authorities, of which 
it is necessary to_ mention only Emperor 
v. Saber Akunji (1) and Sashi Rajbanshi 
v. Emperor (2), for the view that as a 
preliminary to the trial of the approver 
it is unnecessary that there should be any 
formal withdrawal of the pardon, so that 
in the present case the argument on behalf 
of the petitioner that the pardon has been 
withdrawn by an unauthorised Magistrate ` 
falls to the ground. 


(1) 27 Ind. Cas. 184; 42 0.756; 19 0. W. N. 179; TS 
Or, L. J. 120. 

(2) 26 Ind. Cas, 657; 42 C. 86; 190. W, N. 295; 16 
Cr. L, J. €5. 


r 
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'Noxt it is urged that the atriotest faith 


shonld be ` kept with a person who has 
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agency of the district and as there is 
nothing illegal in the same, this Court has no 


accepted a tender of pardon; who has appear- ‘ power nor desire to interfere. 


ed in the witness box on, behalf of the 
prosecution and has secured the conviction 
or helped to secure the conviction of three 
of his accomplices, This argument assumes 
that the approver has fulfilled completely 
the conditions on which the tender of par- 
don was made, It is not sufficient for an 
approver to help to secure the conviction 
of. three of his accomplices, if he has 
soreéned the fourth and it is precisely on 
the “ground that the approver petitioner has 
soreened one of his accomplises that the 
District Magistrate has ordered his prose- 
gution. If this’ is a co rect view, the 
approver has not falfilled completely the 
conditions. of his pardon, and he, therefore, 


“has no reason to complain if that pardon 


is declared to be forfeited. The question, 
whether as a fact he has. forfeited his 
pardon, is-one which will bave-to ba deter- 
mined by the ‘trial Magistrate who will 
have to place that issue in the forefront 
of the case. : ' 

‘ Another ©bjəstion, raised is that one of 
the grannds on whish the District Magis- 


trate is proceeding against the petitioner is | 
that subsequent to” the discovery of frauds ' 
amounting to Rs. 53,000 it was ascertained — 


that at a atill earlier date the approver 
had committed another fraud which was 
unknown to the Polise at the time when 
the pardon was tendered to him. ‘The 


objection appears to me to have some ~ 


‘force, for the approver in order to satisfy 
the conditions of his pardon was called 
upon to make a full and true disclosure: 
of the whole of the circumstances within 
his knowledge relative to the offence or 
offenses which were then being enquired 
into, and not relative to offences which 
were at that time not being enquired 
into. On this point, however, I prefer, 
not to pass any final decision, inasmuch 
‘as this too is a matter which the trial 
Magistrate should decide and also because 
the other grounds for prosecuting the 
petitioner are quite sufficient even if his 
failure to disclose the earlier offence be left 
outof the question.  / 

From the foregoing it appears that the 


` District Magistrate's action -was taken by 


him in his capacity as chief prosecuting 


\ . B. E 


, Magistrate -ordered 


“The petition is consequently dismissed. 
' ’ Revision dismissed, 


ee N 
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NAGPUR JUDICIAL COMMISSIONER'S 
mts COURT. 

= Criminat Revision No. 156 or 1916, 

August 24, 1916. 
Present:—Mr. Mittra, Offg. A. J. C. 
"° MANGALCHAND— Appricanr 

: versus 
MOHAN—Now-Arpitcant, f 

Criminal Procedure Code (Act Vof 1898), s. 429 
Appeal by accused—Notice to complainant, whether 
necessari y— Omission to give notice— Revision, 

Where an appeal, hy an accused is not dismissed 
summarily, section 422 of the Criminal Procedure 
Code does not require that notice of the appeal 
should be given to the complainant. lt is, however 
the practice to give notice to the complainant as 
well as tothe District Magistrate in a esse institut- 
ed upon a complaint, but failure to give notice to 
‘the complainant does not furnish a ground for 
interference in revision. [p. 444, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Nagpur Division, dated the 
19th June 1916, confirming the conviction and 
remitting the fine imposed by the Canton. 
ment Magistrate, lst Class, Kamptee,on the 
10th April 1916, 

JUDGMENT.—The applicant obtained 
sanction for the prosecution of the non- 
applicant for an offence under section 193 
Indian Penal Code. The. non-applicant 
was convisted by the Cantoument Magis. 
trate of Kamptee and sentenced to im. 
prisonment till the rising of the Court 
and also to a fine of Rs, 200. The 
that Rs. 100 ont of 
the fine, if realized, was to be paid to the 
complainant as compensation, Against this 
conviction the non-applicant appealed to 
the Sessions Judge who remitted the fine 
as, in his opinion, the offence which con. 
sisted in ‘denying as a witness the fact 
that the nonp-applicant was previously 
fined for an assault was a trivial one 
and as the trué answer would not have 
affected his credit as a witness to any 


‘appresiable extent. This petition has been 


filed on the ground. that no notice to the 
applicant was- given by the Sessions Judge 
4 
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and that he has been ‘prejudisially affect- 


əd by the order, so far as his claim for 
compensation is concerned. 

In the first plase.I doubt the propriety 
of the order passed by the Cantonment 
Magistrate. Under section 545 of the 
Criminal Procedure Code the Magistrate 
could order the’ expenses, properly incurred 
in the prosestion, to be defrayed out of 
the fine. The second part of the section 
which allows compensation such as could 
be recovered by sivil suit is inapplicable, 
as substantial compensation was not re- 
coverable by civil suit for the perjury. It 
seems that tha Court was thinking of 
compensation when it had only power to 
award actual costs. However that may be, 
this was an order subject to the result 
ofan appeal. The Appellate Court, I take 
it, differed from the first Court. Was the 
applicant entitled in law to be noticed ? 
I think “mot, for section 422 requires notice 
to be given to such offiser as the Losal 
Government may appoint in this ~behalf. 
There is a Madras case, Ambakkagari Nagi 
Raddi v. Basappa (1), which deals with 
appeals from an award of compensation under 


section 250 of the Criminal Procedure Code, 


The learned Judges laid down that it 
would be better if in such cases notices 
were given to the acensed. But the 
absence of notice was held not to be an illegal- 
ity and the High Court declined to interfere 
with the appellate order disallowing vom- 
pensation. The practice 
to give notice to complainants as well as 
to the District Magistrate in cases in- 
stituted upon a complaint. The lower 
Courts will be well-advised if they follow 
this practice, On the whole, I see no ground 
for interference in revision, 
Revision rejected, 

F (1) 1 Ind. Cas. 79; 33 M. 89; 5 M. L. T. 262; 19 M, 
L, Y; 180, 9 Or. L. J; 150. 


PUNJAB CHIEF COURT. 
Criminan -Revisron No. 293 or 1918, 
-© April 12,1918, 7 . 
Present :—Mr. Justioe Soott-Smith. 
SOHAN SINGH—AO0OCUSED-- PETITIONER 
VETEUS 
EMPEROR—Prostcororn—ReEsPonpenrt, 
Motor Vehicles Act (VIII of 1914), s. 14—Punjabd 


Motor Vehicle Rules, rr. 10, 17, applicability of ~ 
Servant driving motor car without liyhts—Master, 


Lee of. 
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Rules 10 and 17 of the Punjab Motor Vehicle 
Rules only apply to the driver or to a’person using 
the car at tho time it is being driven, and not to an 
absent owner. The owner of a car; therefore, is 
not liable to be fined bocause in his absence his 
servant drove his motor-car without lights after 
lighting-up time. [p. 445, col. 1.] 

Oase reported by the, Sessions Judge, 
Rawalpindi, with his No. 169 of the 25th 
February 1917. 

Bakhshi Gokal Chand, for the Accused. 

FAOTS.—The accused, on conviction, by 
Mr. H. B, Anderson, Cantonment Magistrate, 
exercising the powers of a Magistrate of the 
First Class, in the Rawalpindi District, was 
sentenced by order, dated 27th August 1917, 
undérrules 10 and 17 of the rules made 
in 1915 under the Motor Vehicles Act, 
VIII of 1914, to pay a fine of Rs. 5. 

PROCEEDINGS. ~The proceedings were 
forwarded for revision on the following 
araida: — 

“Petitioner was not in the car himself at 
the time the offence is said to have been 
committed and I fail to understand how 
he can.be held to be criminally responsible 
for the act of his servant in driving the 
car in contravention of the rules, It is not, 
as the Magistrate says, a well-recognised 
priticiple of law that the master is raspon- 


sible for the wrongful acts of his servants. 


It is true that so far as sivil liability goes, 
it is a recognised principle that the master 
is liable for all tortuous acts of his servant 
done in the sourse of his employment and 
for the master’s benefit, but as regards 
criminal liability the principle is that he 
only is criminally punishable who imme- 
diately does the act or permits if to be done. 
There are certain -exceptions to this prinsi- 
ple, but the offence of which the petitioner 
has been convicted is certainly not one, 
The owner of the car, as has been said, 
was not in the sar at the time the offense 
was committed and there is no evidence 
to show that he permitted the wrongful 
aot complained of to be done. 

“It isto be noted also that the date on which 
the offence was committed is entered in the 
extract from the Cantonment Magistrate’s 
Summary Register as the 8th June 1917, 
whereas ‘the complaint (vide. letter 
No, 1604-2-5, dated the 19th May, from the 
Brigade Major, Rawalpindi, to the Canton. 
ment Magistrate, Rawalpindi) shows that the 


. offence was committed on the 17th May 1917, 


Pa 


‘ 
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“L am of opinion that the petitioner has 
been wrongly convicted and sentenced and 


1 would recommend thatthe sentence and 


conviction be set-aside as illegal, and the 
fine, if paid, be refunded.” - 
ORDER.—Petitioner has been fined because 
in his absence his servant drove his motor- 
car without lights after lighting-up time. 
As stated by the learned Sessions Judge, 
the owner of the car has in these circum- 
stances committed no criminal offence. 
Rules 10 and 17 obviously only apply , to 
the driver or to a person using the oar 
at~the time it is being driven, and not to 
an absent owner. The conviction of peti- 
tioner is hereby set aside and the fine,- if 
paid, will be refunded. 
. ý Revision accepted. 


———ĖĖŮÁ 


: MADRAS HIGH COURT. 
Criminar Revisron.Case No. 541 or 1917. 
Criminat Reviston Petition No, 682 or 1917. 
April 3, 1918. 

Present: —Mr. Justice Oldfield. 
Inve SAVARAJULU NAYUDU AND OTHERS 


—Avccusep Nos. 1,2 AND S—PRTITIONERS, ` 

Penal Code (Act XLV of 1860), ss. 34, 323, 325, 326, 
892-—Robbery—Gricvous hurt caused during robbery 
—Ldentification of offender, absence of —Separate charge 
against each accused without specification of common 
intent to cause grievous hurt—Conviction under s. 326, 
legality of —Criminal Procedure Code (Act F of 1898), 
s. 106, scope of ‘Breach of peace,’ meaning of. ` 

Accused Nos. 1, 2 and 3 were charged with having 
entered the complajnant’s house, and reméved his 
gar-rings, The rightear was cut off with the ear-ring 
‘and the left oar was torn. The-accnsed were charged 
separately and there was no specification af a 
common intention to inflict grievous hurt. 

The Ist accused was convicted under_ sections 326 
and 392, the 2nd under sections 326, 825 and 102 and 
the 3rd under sections 825 and 392, Indian Penal Code. 
In appeal, the Sessions Judge substituted convictions 
under sections 825 and 392 with 109 as regards 1st 
accused. The accused were also ordered to furnish 
security under section 106, Criminal Procedure Code: 

Held, (1) that as the identification of the person 
who inflicted the grievous injury was not made out, 
and ag there was ah absence of common intent, the 
conviction under section 325 was bad, for which 


must be substituted convictions under section 328; ` 


[p: 446, col. 1] < 

(2) that the order under section 106 was not illegal 
even though there was technically no breach of the 
public peace by the accused. [p. 446, col, Z] 

A person who enters on another’s premises and uses 


“violence to him and deprives him of his property 


commits a breach of the peace in the Wider sense of 
the expression. [p. 446, col. 2.] - 

Muthiah Chetti v, Emperor 29 M. 190; 3 Cr. L., J, 
45), distinguished, 


. : 
? 
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Queen v. Kunhiya, 4 N. W.P. H, O. R. 154 and 
Muthurakka Thevan, In re, 80 Ind. Oas, 436;2 L. W. 
631; 16 Cr. L. J. 611; 18 M. L. T., 121, not approved. 


Petition, under sestions 485 and 439 of 
the Code of Criminal Procedure, 1596, 
praying the High Court to revise the 
judgment of the Court of Session of the 
North Arcot Division; in Criminal Appeal ` 


No. 85 of 1917, preferred against the 
judgment of the Court of the Sub- 
Divisional- lst Class “Magistrate, Tiru- 


vannamalai, in Calendar Case No. 122 of 1917. 

This case coming on for hearing on 
the 28th of March 1918, upon perusing 
the petition and judgment of the lower 
Court and the record in-the case and 
upon hearing the arguments of the Hon'ble 
T. Rangachariar, for the Petitioners, - 
and of the Public Prosecutor, on behalf of the 
Crown, and the case having stood over for 
consideration till this day, the Court made 
the following 

ORDER.—The undisputed facts are that 
the threes accused, resenting complainant’s 


- gondust, entered the house, where he was 


working and attacked him. His ear-rings 
were removed, one being cut off with his 
right ear and the other torn from his 
left. The aconsed were originally con- 
vieted, Jat acsused of offences punishable 
under sections 326 and 392, Indian 
Penal Code, 2nd accused under sections 
826, 325 and, 109 and 3rd accused under 
325 and 392 of the Indian 
Penal Code. The learned Sessions Judge, 
for reasons which are not clear, substituted 
æonvictions under sections 325 and 392 with 
109 as regards Ist accused, 


The first objection to this, that the con- 
vistion should be under section 223, not 
325, must be sustained. The only grievous 
hurt disclosed by -the evidence is the 
injury to the right ear. For the left ear 
has healed and is intact: But the learned 
Sessions Judge conceded in effect that 
identification of the accused, who caused 
that injury, was impossible on the evidence, 
He convicted, because, all three accused 
haying joined’ with one common intent, it 
was immaterial which inflicted the wound. 
Each aconused, however, was charged 
separately without any allegation of any 
common intent that an incised wound 
should ba . caused, the charge on 3rd 
accused in particular excluding the exist. 


`. within 


` therefore, 


. attacked, 


' complainant admits 


. them. 


‘ 
1 
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ence: of such intent, since it was limited 
to section 323 and was, therefore, incon- 
_ sistent with his responsibility for the use 
“of a knife. The charges as framed did 
not admit of the application of section 
34 and acoused can accordingly be held. 
‘answerable only for the general violence 
used. Convictions under segtion 323 must, 
be substituted for those under 
section 326, . 

The convictions under section 392 are 
because> there is no evidence 
‘that the accused kept the jewels, since 
they may have fallen-on the ground, and 

that he did not look 
and sinca the learned: 
_ Session Judge found that “accused were 
` not- common robbers and intended rather 
to punish complainant than tò steal his 
ear rings.” There was, however, 
that they took the jewels from complain- 
ant’s ears and it- was for them to show 
that they did ‘not do so in order to keep 
The punishment, which, as the 
learned Session Judge held, they meant 
„to inflict on complainant, may as , well havé 
‘been by deprivation of his property as by 


for them there, 


“eansing pain. This objection, therefore, fails. 


substitution of section 
sentences of rigorgus 
imprisonment are reduced to one month 
-in the case of each accused. The fines and 
sentences in default are confirmed, 

‘The orders to give security are, it is 
argued, not ‘authorised ` by section 106, 


-In,view of the 
325 for 326 the 


`- Criminal Procedure Code, because accused 


‘convicted of “assault or 
other offence involving a-breach of the 
peace,” assault including only the offence 
specified in sections 351 or 358, Indian 
- Penal Code, and the breach of the peace 
“contemplated being a breach of the public 
peace, not one committed as this was on 
private premises. The order against accused 
must be justified, if at all, as one of the 
latter ‘olass; and it seems to ‘me to fall 
it. The English Law is not a 
guide to the constructon of section 106, 
since under the Criminal Law Consolidation 
Act, 1861, security may be required on 
conviction of any offence :.except murder; 
and I have not been, shown and cannot 
“brdach of the 


have’ not ‘been 


“find that the expression 
pease” has ony recognized or definite 
meaning — in” England as including only 


INDIAN CASES, < 


evidence | 
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“breaches of the publio peace or otherwise: 
In India also it has nowhere been defined: 
But the reference ïn section 504, Indian 
Penal Code, to “the public pease” and in 


` section 107, Criminal Procedure Code, to 


persons “Tikely to commit a breach. of 
the peace or distufb the publio tran- 
quility”, show how the restricted inter- 
pretation of section 106 claimed by accused 
sould and presumably would, if it had 
been intended, have,been expressed. Neither 
rioting nor assault, the two offences. specified 
in the latter section, necessarily involves a 
breach of the public peace; and there is, 
therefore, no ground for the application of 


the doctrine of ejusdem generis. The first 
case relied on by the accused; Muthiah 
Chetti v. Emperor (1), and the two- 


' Calontta oases referred to therein are not 
relevant, since they decide that only an 
actual breach of the peace must be an 
element in the offence established, before 
section 106 can be applied. In Queen v, 
Kunhiya (2) it was, no doubt, held by 
a single’ Judge that section 280 (meaning 
presumably 4§9) of the Code then in 
force (corresponding with section 106). re- 
ferred only to offences against -the public 
tranquillity. But thel former, like the 
latter provision, refers to the breach of 
the peace only. generally and the judgment 
gives no reasons for restricting the applica- 
Ín Muthurakka 
Thevan; In re (3) Spencer, J., without dis- 
tinguishing between breaches of the public 
and other peace, held that robbery was not an 
offence involving a breach of the peace ; but 


he also gave no reasons for his son- 
clusion and apart from the distinotion 
referred to, which he did not mention; 


1 am respectfully unable to follow him, 
When, as is the case, that distinction is sup- 
ported-by no clearer authority and is not 
required by the wording of the section, 
it should not, in my opinion, be recogniz- 
ed. That the conduct of persons wha 


‘enter on premises where their enemy is, 


violence to him, cut and tear his 
ears ,and- deprive him, of his jwellery 
involves a breach of the peace in the 
wider sense of the expression needs no 


demonstration. The -order was, in my 
(1) 29 M. 190; 3 Cr. L. J. 461. 
(2) 4 N. W. P. H. O. R. 164. 
(3) 30 Ind. Cas. 485; 2 L; W. 631; 16 Cr. L. J. 611; 
18 M. L. T 121, 


use 


2 


No 
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opinion, proper and must stand as part of Jail to the Sessions Judge, but has been 
the sentence. `. transferred to this Court. I have also 
The criminal revision petition is allowed before me the present appeal, lodged “by 

to the extent stated as regards the Pleader on behalf of all the eight convicts 
sentence of rigorous imprisopment and is in the section 372 case. Lala Hargopal 
dismissed in other respests. . tells me that this appeal does not relate 

, M. OP. Petition partly allowed.. to` the cdnyiction under section 420, I 
i understand from him, that an appeal of 
seven of the convicts against the von- 





PUNJAB CHIEF COURT, viction under section 420 has been dismissed 
CriminaL Appeat No, 44‘or 1918. by the Sessions Judge as time-barred. 
April 2,-1918. ` The facts are stated in, the judgment of 
Present:—Mr, Justice Chevis. ` the learned Magistrate and need not 
RAJ BAHADUR AND orners—Convicrs— be repeated. That some of the convicts 
APPELLANTS _ ` came with thé girl from Indore and mis- 
Versus 4 representing her to be a Mahajan virgin - 


EMPHROR—Prosecotor—ResPonDeat. sold~her asa bride to Biru Mal for Rs. 4,000 


‘Criminal Procedure Code (Act V of 1898), s..71— : ` 
Offence falling under two sections —Procedwre—Juris- $ clear enough. . Others of the convicts 
„diction of British Courts—Albetment out of British assisted from Indore by affirming to persons 


fndia of offence committed in Britisli.India—Penal sent by Biru Mal to make enquiries that 
Code ( Act" XLV of 1860), ss. 372, 420-Cheating— the girl wasreally a Mahajan virgin. But 


Selling married girl as virgin. 7 . H 
Where one act constitutes offences under two these Ja tter persona, Ee Hel Dhar 
~different sections of the Penal Code, the proper Mahajan and Musammat Ganga Bai, never 


procedure. is to frame charges under both sections in left Indore, and granting that they abet- 

one and the same trial and to award a sentence under ted the act of cheating which was actually 

either of the sections, [p. 448, col. Lj! committed in Hissar, the question still is 
Courts in British India have no jurisdiction to try h -c É British India h 

a persox who is not a British subject for abetting out whet er any ourt in KIVIS ndia has 

of Brifish‘India an offences committed by another in jurisdiction ‘over them. They are not 

British India. [p. 447, col, 2] 0 British_subjects, and whatever offence they 
Accused sold a minor married girl to the com-  gommitted was committed~ out of British 


eae he eae ee of oheating, India, and 1 do not think that the fact that 
[p. 448, col. 2.] the offence which- they abetted out of 

Appeal from the order of the Magistrate, British India was committed by . others 
lst Class, with enhanced powers under section in British India gives the. Courts in 
30 of the Criminal Procedure Code, Hissar, British India jurisdiction. In this connec- 


dated the 24th October 1917, convicting the tion I would refer to Reg. v. Pirtai (1). 


r 


appellants.. - The above, however, relates to three 
Lala Hargopal for Mr. N. O. Pandit, for only of the convicts.. But as regards all 
— the Appellants, : . the eight I have this further difficulty, 


Mr. C. Bevan Petman (Government Ad- ‘The offence of cheating and the offence cf 
vocate), for the Crown and Mr, 0. D. Gulati, selling the girl seem to me to lie in exactly 
. for the Complainant. A F the sama acts, and Iam doubtful whether 
JUDGMENT, —This is a case which is after having been convicted of one offence 
peculiar in several respects. Eight per- they oan be convicted of ihe other. [I 
. sons -haye been convicted of aheating have carefully considered section 71, Indian 
Biru MA of Surtia, District Hissar, by Penal Code, and it seems to me that it 
selling to him a young married Rajput is a case of an offence falling within two 
girl as a Mahajan’ Virgin and thusgetting or more separate -definitions of any law 
Rs. 4,000 from him. In a separate trial in force for the tiñe being by which offences 
the sanie eight have been ah gega are defined or punished.” The seotion 
section 372 of selling the same girl to Bira goes on to lay down that in such a cage 
Mal. I have before me an appeal of Suraj the offender;shall not be punished with 
Singh, one of the eight convicts, in which a more severe punishment than the Oonrt 
he. appeals jointly from both the convictions, which tries him could award for any one 
This Appeal No. 153 ofi 1918 was seut by (1) 10B, M,C. R 386, 


\ ` 
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of such offences. Offences under section It remains to dispose of Suraj Singh's 


372 “are punishable with a severer sen- 
tence than offences ander section 420. It 
would, I think, have been perfectly right 
to frame charges under both sections in 
one and the same trial, and to award a 
‘sentence not exceeding that allowed by 
section 372. But I cannot ‘find any 
authority for trying and convicting a man 
in two Separate trials for the same offense, 
even though that offence may be one 
falling within two different sections of 
the Penal Code. In some cases a man 
commits two different offences by different 
< acts, eg, aman may commit an . offence 
ander section 457 by breaking into a 
house at- night in order to commit theft, 
Having so broken in he may commit & 
separate subsequent offence by commitfing 
theft. But in the present ease I am un- 
able to see that the selling of tha girl 
and the cheating of the purchaser are 
different acts. In some cases no doubt a 
sale “is legally complete even before the 
sale money has been paid or the property 
handed over, but in such a case as the 
present, it seems clear that the offenders 
did not part with the girl ‘and never 
- intended to part with her until the price 
had” been paid, and had the price not 
“besan paid the bargain would have been off, 


So I am quite unable to separate the’ 


factum of the sale from the factum of 
the cheating, and Iam of opinion that the 
appellants should not have been tried 
twice for the same act, even though that 
aot . constitutes an- offence under two 
different’ sections of the Penal Code. This 
. dg sufficient to dispose of the appeal. I 
- may add tbat the learned Pleader for 
the appellants has cited Mula v. Empress 
(2) as authority for the proposition that 
the selling of a girl to a man who in- 
tends to marry her is not an offense 
falling within the purview of section 372, 
Indian Penal Code, even though the 
seller be aware of the fact that the 
girl is -already married. This is the view 
which was held by Plowdei, -J., though 
Powell, J., doubted. Buat.it is unnecessary 
to consider whether this view is correct 
.or not; as L have already held that the 
appellants should not have been tried 


. twice over for the same act. g 
(2) 13 P, R, 1888 Cr. i : 


appeal from the conviction under section 
420. The story for the prosecution is 
that the girl was brought to Giddarwah 
by Suraj Singh and others in.order to 
sell her in “marriage to Chamba Mal. 
That plau. for some reason or’ another 
fell tarongh, but Biru Mal got news of 
the girl and went over to Giddarwah and 
negotiations commenced, which, after certain 
enquiries had been made by Birn Mal in, 
Indore, led to the girl’s being taken off 
to Surtia where she was sold as a bride 
to Birn Mal for Rs, 4,000. Suraj Singh, 
though a sowar in the Indore State, is 
according to the vecord aged only 17, 
and evidently played a minor part in the 
whole affair. He is son of Musammai 
Nathi, and so brother-in-law of Musammat 
Gajjo Bai who is married to his brother. 
So itis hard to believe that he was not in 
the plot to sell his sister-in-law, But I 
have searched the record in vain. for any 
evidence to the effect that he joined in 
making any misrepresentations to Biru- Mal 
when the latter went to Giddarwah. Biru 
Mal himself says: “I put no particular 
enquiries to Suraj Singh.” As to what 
took place later on at Surtia if is clear 
that Suraj Singh did not even go there. 
Birn Mal also says: “Raj Bahadur and 
Saraj Singh said they were brothers and 
that they had come to receive money 
which was due to Basi Lal from Ganeshi.” 
But I do not see how any such statement 
would assist in persuading Biru Mal to 
pay money for Musammat Gajjo Bai under 
the mistaken idea that she was a Mahajan 
virgin. I hold the case, therefore, not 
proved against Suraj Singh. ~ 

The result is that I accept both these 
appeals and reverse the conviction and sen- 
tences against all the appellants under 
section 372 and acquit them. The fines 
inflicted under that section, if paid, will 
be refunded. I also reverse the aonyistion. 
and sentence under section 420 in the 
case of Suraj Singh and acquit him and 
order. him to be released, and the, fine, 
if paid, to be refunded, ; 

I do not order release in the oase of 
the other convicts as they have to undergo 
their sentence under section 420, Indian 
Penal Code. f aa. $f 

` ' Appeul accopted, 
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BOMBAY. HIGH COURT. 
ORIGINAL CIVIL Jortsprotion APPRAL No, 25 oF 
1917, 

: November 5; 1917. 
Present:—Sir Stanley Batchelor, Kr., Acting 
Chief Justice, Mr. Justice Beaman and Mr, 
Justice Marten. 

SURAJMAL B. MEHTA~—Praintisr— 
APPELLANT 
A v6rsus 
B. G. HORNIMAN AND O0THER-—DEFERNDANTS 


— RESPONDENTS, 

Defumation—Fair comment, plea of-—Solicitor, con- 
duct of, whether matter of public interest—Journalist, 
duty of. 

The conduct of a Solicitor of the High Court, as 
disclosed in proceedings in the High Court, is a topic 
of public*interest_and importance, [p. 469, col. 1.] 

While a journalist is bound to comment on public 
questions with care, reason and judgment, he is not 
necessnrily deprived of his privilege merely because 
there are slight unimportant’ deviations from abso. 
lute acenracy of statement, where those deviations 
do not affect the general fairness of the commont, 
The articles must be considered rather in their 

` entirety than by separate insistence on isolated 
passages, and the Court must decide what impression 
would be produced’on the mind of an unprejudiced 
reader, who, knowing nothing of the matter before. 
een read the article straight through. [p. 470, 
eol, 2. 

Comment tobe fair must be comment on facts 
truly stated, though later they may turn out not to 
be true at all. [p. 475, col. 2.] 

If is no part of the law of fair comment that the 
comment must be the writer’s own: he is as much 
entitled to publish derivative as original comment if 
ib be fair, and he chooses to adopt the former and 
make it hisown. [p. 481, col. 1.1 

Fair comment impliedly permits of a much greater 
latitude than the drawing of inevitable inforences. 
All that is required is that the inference from facts 


~ 


/ i truly stated should be fair, thatis, one possibly ont 


| of many equally or almost equally fair inferences.. 
\ Cp. 483, col, Y.] 

It is doubtful whether the standard to be applied 
in determining, whether comment is fair or not,, 
varies according to the station of the plaintiff, and. 
the degree of personality in the libel. All that is. 
essential in this connection is, whether the subject. 
matter of the libel is of public importance. If it is, 
it oan make no difference whether the person com- 
plaining of it is an author, a statesman, or an attorney;. 
once that point is settled against the plaintiff the. 
resultant comment has to be justified upon exactly: 
the same loose general principles, and sentimental 
considerations ought to have no play. [p. 49], col. 1.]) 


THis was a suit for damages for libel.. 

FACTS appear sufficiently from the follow- 
ing judgment of: 

“  Macteop, J.—This is. a anit for damages 

filed by Surajmal B. Mehta, a Solicitor of 

the High Court, against the Editor, Printer 


29 
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and Proprietor of the Bombay Chronicle 
for alleged defamation osontained in’ two 
articles which appeared in that paper on’ 
the 7th and 15th March last respectively.* 











ARTICLES*. 
A Sonicrror AND His CLIENTS. n 

Certain circumstances connected with a suit in 
the Bombay High Court, which came to an abrupt 
termination last week, seem to us to call for further 
investigation and elucidation at the hands in whose 
care the preservation of propriety of conduct in the 
legal profession rests. In this case a Muhammadan 
gentleman named Haji Ahmed Haji Hassan Dada 
was sued by one Bhugwandas Goculdas Gandhi on 
a promissory note for Rs. 8,000. The plaintiff 
alleged that he was joint with his brother Sambhu- 
prasad, and that the promissory note in question 
was passed in favonr of ihe latter, who advanced 
the money to the defendant ont of the joint family 
property, After Sambhuprasad’s death, the plaintiff 
applied for Letters of Administration to the estate 
of his deceased brother. He had repeatedly called 
upon the defendant.to pay the amount advanced 
but the latter had failed to-doso. The defendant 
on the other hand denied that he had borrowed any 
sum whatever from.the plaintiff. He was a rich 
man with an income of about Rs. 8,000 per month, 
and a large property owner, whereas the defendant 
was a poor man, a clerk on a small monthly income. 
He admitted the passing of the promissory note, 
however, and alleged: the following remarkable 
circumstances in connection therewith. 


In 1912, the defendant entered into an agreement 
to purchase a bungalow on Nepean Sea Road from 
Tatia Saheb Holkar. Tatia .Saheb was unable to 
carry out the agreemént because he had previously 
agreed to sell the bungalow in question toa Mr. 
Khambatta, who successfully sued him for a specific 
performance of the contract. In that suit Messrs, 
Surajmal & Co. were the Solicitors for Tatia Saheb. 
Messrs. Surajmal andCompany were also the defend- 
ant’s Solicitors. The defendant alleged that after 
the suit Mr. Surajmal thereupon instigated him, the 
defendant, to file a suit against Tatia Saheb, his own 
client, for damages for failure to fulfil his contract 
for sale of the bungalow. Mr. Surajmal, it was 
again alleged, further persuaded the defendant that 
he would use his influence with Tatia Saheb io pay 
to the defendant Rs. 20,000 to Rs. 265,000 as damages. 
It was further agreed between them that if Mr. 
Surajmal were successful in obtaining not less than 
Rs. 20,000 for the defendant, the latter was to pay 
to him the sum of Rs. 3,040. Asa sort of security 
for this he induced the. defendant to pass a pro- 
missory note for Rs. 3,000 in the name of his clerk 
Sambhuprasad, explaining that under the circum- 
stances it was not proper for the note to be in his 
(Mr. Surajmal’s) name, As a matter of fact Mr. 
Surajmal only succeeded in obtaining Rs, 9,000 as 
damages for the defendant from Tatia Saheb and the, 
defendant, therefore, refused to pay him the Rs, 3,000.. 
Mr. Surajmal afterwards put up the plaintiff, 
Sambhuprasad having in the meantime died, to bring 
a suit against the defendant. This bare recital of 
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In 1912, Tatia Saheb Holkar entered 
into an agreement with one Ashidbai to 
sell to her his bungalow at Nepean Sea 
Road for Rs. 66,000. Ashidbai was the 


INDIAN 








the main allegations of the defendant in the case is 
sufficient to reveal very grave misconduct on the 
part of a Solicitor, if the allegations were well- 
founded. As to that, after the first day’s hearing 
and while Mr. Surajmal was still under a severe 
oeross-examination, in which he suffered from some 
lapses of memory, the case was suddenly withdrawn, 
the Judge, Sir Dinshaw Davar, appropriately remark- 
ing that the plaintiff had adopted a very wise 
course. Thatthe plaintiff was merely the creature 
of Mr, Surajmal admits of little doubt, in view of 
the. circumstances revealed. And that Mr. Suraj- 
mal should have thus been content to have the case 
withdrawn and the very ugly allegations made 
against him left unrefuted is a matter which demands 
further inquiry. Ifthe charge that he deliberately 
instigated one of his clients to bring an action for 
damages against another of his clients, sending him 
to another Solicitor for the purpose, and then arrang- 
ing a settlement over that Solicitor’s head, were 
true, then itis perfectly clear that Mr. Surajmal 
would not be a suitable person for the practice of 
the honourable profession of a Solicitor. : 

As regards the last named point it may be as 
well to elucidate the matter a little further, on the 
basis of the defendant’s allegations, though the 
matter was not fully revealed in Court. It is alleged 
that in spite of the factthat the defendant was 
represented in his suit against Tatia Saheb by 
another firm of Solicitors, Mr. Surajmal settled the 
whole matter direct with him and then wrote to the 
other Solicitors stating: “Weare informed by our 
client's agent that the above suit has been settled by 
the parties out of Court.......We are informed that 
your client has written to you accordingly.” As a 
matter of fact there was no intervention on the part 
of any “agent” at all. The matter was settled between 
Mr. Dada and Mr. Surajmal direct and tke latter 
wrote this letter, it is alleged, to prevent it being 
known that he had communicated with or seen Dada 
in the absence of his Solicitor. That, again, is conduct 
which requires explanation, and we trust that Mr, 
Surajmal will be called upon to give such explanation, 
as well as that of other allegations made against him 
by the Chief Justice or the Law Society. 


A MATTER FOR INVESTIGATION, 

We referred last week to the case of Gandhi v. 
Dada which was part heard in the Bombay High 
Court and then incontinently withdrawn by the 
plaintiff, and we suggested that the facts disclosed 
during the hearing called for very strict inquiry, in 
respect of the conduct of Mr. Surajmal B. Mehta, 
a Solicitor, who was one of the witnesses, But there 
is a good deal more yet to be said, and which ought 
‘to be said, about the whole affair. It was roundly 
alleged that the plaintiff in the case was merely a 
puppet who had been instigated by Mr. Mehta to 
bring the suit, that the promissory note on which he 
sued had been given without any consideration, and 
at the instance of Mr. Mehta, to secure his promise 
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nominee of her son, Haji Ahmed Haji 
Hassan Dada (hereinafter called Dada). 
Thè plaintiff acted as common Solioitor 
and when the usual advertisement fcr 











of a commission of Rs. 3,000 from defendant, which 
was to be paid in consideration of his obtaining from 
bis client, Tatia Saheb Hotkar, Rs. 20,000 or Rs. 25,000 
as damages in a suit which Mr. Surajmal Mehta had 
instigated Mr. Dada to bring against Tatia Saheb, 
and that Mr. Surajmal Mehta settled this suit for 
Rs. 9,000 over the head of the Solicitor who was 
acting for Mr. Dada, dealing with the latter direct 
and paying to him his own cheque, while he after- 
wards wrote to Mr, Dada’s Solicitor a letter stating 
that his (Surajmal’s) firm had been informed by the 
Tatia Saheb’s agent that the suit had been settled 
‘by the parties out of Court, whereas, as a matter of 
fact, there was no intervention by the agent and the 
cheque wasgiven by Mr. Surajmal Mehta himself. 
The allegations of the defendant were largely 
developed in the cross-examination of Mr. Surajmal 
Mehta by Mr. Davar and he was still under cross- 
examination when the case was adjourned on the 
first day. When it was resumed-on the 2nd day the 
plaintiff withdrew and the allegations remained 
unanswered. In regard to these grave allegations 
Mr. Surajmal was unable to remember whether the 
version of the defence put to him was true or not. 
He did not remember whether the defendant went to 
the other Solicitor, Mr. D’Cunha, at his suggestion or 
not, nor did he remember whether a draft of the 
notice sentby the defendant to Tatia Saheb was 
written by him and given tothe defendant to be 
taken to Mr.D’Cunha, Other matters of importance 
he bad also forgotten. Sinceitis‘to be presumed 
that these guestions were not put without the 
existence of evidence in the possession of the defend- 
ant to back them up, it seems\to us undesirable in 
the public interest that the matter should be left at 
a stage it had reached when the plaintiff thought fit to 
withdraw the case. There are other features of the 
case, moreover, which require further investigation. 
One witness for the plaintiff said that the promissory 
note was executed in his office at his table and in his 
presence -by the defendant, who was paid Rs 3,000 
in currency notes, and further thatthe defendant 
used the same ink and pen when he put his signature 
to the note. Another witness said the note was 
written in his room, and not in the room of the pre- 
vious witness and that different pen and ink was used 
for the signatures. When an actionis brought on 
guch a document to recover & sum, which, itis stated 
in evidence, was actually paid over to the defendant, 
which the latter denies, and‘having been supported 
by evidence of the character indicated above, is 
suddenly withdrawn without explanation, it is clear 
that the matter cannot be allowed to rest there. Not 
only the conduct of the Solicitor concerned requires 
to be investigated, for his own sake as well as that 
of the public interest, but also the remarkable cir- 
cumstances revealed by the evidence of the two 
witnesses we have mentioned. We trust that the 
attention of the Chief Justice and the Advocate- 
General as well as that of the Law Society and other 
authorities will bo drawn to the matter, 
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-@laims had been published, one Khambatta -of the bargain and it was madeout inthe 


gave notice that Tatia Saheb had already 
agreed to sell the bungalow to him. Even- 
tually Khambatta had to file a suit 
for specific performance which was desided 
in his favour onthe 6th September 1912. 
Thereafter Dada filed a Suit (No. 907 of 1912) 
against Tatia Saheb for damages for breach 
of his contract; D’Cunha acted as his So- 
licitor in that suit while the plaintiff act- 
ed for Tatia Saheb, The suit was settled 
by Tatia Saheb paying Rs. 9,000 to Dada. 
In 1915, one Bhagwandas Gordbandas filed 
a suit against Dada to recover Rs, 3,000 on a 
promissory note, : 

That suit came on for hearing before 
Davar, J., on the 26th March 1916, and. 
was part-heard at the close of the day. 
For some reason which is not apparent, 
‘the plaintiff chose to call his witnesses, 
though the onus lay on the defendant to 
prove his defence as soon as the promissory 
note was admitted in evidence. The fol. 
lowing Monday, the 28th, the plaintiff did 
not appear and the snit wasdismissed with 
gosts, 

A report of the oase was brought to 
the notice of the first defendant, who son- 
sidered that owing to the nature of the 
allegations made by Dada in his defense 
and the cross-examination of the plaintiff's 
witnesses, it might be desirable to get fur- 
ther information, He sent for Nanabhai 
Cowasji Engineer and from the papers 
given to him by Nauabhai he evolved the 
articles which are now complained of. The 
first article began by setting out the con- 
tents of the pleadings. Briefly stated, it 
may be said that Dada admitted signing 
the note in favour of Shambhuprasad, the 
brother of Bhagwandas. Shambhuprasad 
was dead and Bhagwandas brought the 
suit either as survivor of two co-owners 
or as representative of his brother. Dada, 
however, contended that Shambhuprasad, 
who was a clerk ix Surajmal’s employ, 
was Surajmal’s nominee under the follow. 
ing circumstances. Surajmal had instigat- 
ed him to file the suit in his mother’s 
name for damages against Tatia Saheb 
promising that he would secure to Dada 
from Rs. 20,000 to Rs. 25,000 as damages 
and in consideration for that Dada was to 
pay him Rs. 3,000. Dada was made to 
execute the promissory note as evidenas 


.larger amount promised, Dada 


name of Shambhuprasad, as it was thought 
it .would not look well if Surajmal’s name 
appeared on it, After the suit was settled 
Surajmal asked him for Rs. 3,000, but as 
he had only received Rs. 9,000 instead of the 
refused to 
pay. Thereupon Surajmal put up Bhagwan- 
das, Shambhuprasad having died, to file the 
suit. 

Then follows the passage complained 
of in the plaint. The writer remarks that 
the bare recital of the main allegations of 
Dada was suffisient to reveal very grave 
misconduct on the part of the Solicitor if 
the charges were wall-founded,’ and pro: 
ceeds to comment on these allegations. In 
the second article the writer, after again 
setting out what he considered to be the 
allegations of Dada in his defense, states 
that these allegations were largely develop- 
ed in the sross-examination of Surajmal 
and that when the plaintiff withdrew on 
the second day, these allegations remained 
unanswered, After commenting on Saraj- 
mal’s cross-examination he concelnded:— ‘Tt 
seems to us undesirable in the publio in- 
terest that the matter should be left at 
the stage it had reached when the plaint- 
iff thought fit to withdraw from the 
case.” ` 

Paragraph 7 of the plaint sets out the in- 
nuendo that the words in the passages oom- 
plained of meant, and were understood to menn, 
that the plaintif had beən guilty of dis- 
-honourable and unprofessional sondust in 
his practice as a Solicitor, that the plaintiff 
had cheated and defrauded his olient, 
Tatia Saheb, that he was a dishonest wit- 
ness and an unscrupulous Solicitor, 

The first defendant in his written statement 
denies the innuendo setoat in paragarph 7 
of the plaint. 

He says that the words,in so far as they 
consist of statements of facts, are a fair 
and accurate report of the fasts put in 
evidence at the trial of Suit No. 637 of 1915 
published bona fide and without malice and, 
in so far as they consist of expressions of 
opinion, they are fair and honest comments 
made in good faith and without malice upon 
the said fasts which are matters of public 
interest. 4 

That is a defence of fair comment and 
mta jastifisrtion: Digby v, Financial News, 
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Limited (1). But paragraph 6 states “as to 
such portion of the said words, if any, as 
are not facts put in evidence at the trial 
of the said suit the same is true in substance 
and in fact,” 

It is unfortunate that the plaintiff did not 


ask for particulars of the statements referred ` 


to in this paragraph. 

For the articles profess to comment efile 
on what was made public at the trial, and, if 
in the articles there were no statements of facts 
which were not made public, there was no 
necessity for that paragraph. i 

Mr. Bahadurji, however, had to admit 
that the articles did contain statements of 
such facts but as far asi sould gather, his 
case was that there was nothing which it was 
necessary for him to justify. 


The law as to wkat is fair comment and 
what it is sufficient to prove to justify fair 
comment has been very clearly stated in 
Digby v. Financial News, Limited (1). The 
plaintiff had issued an advertisement for 
a partner to complete the formation of a 
syndicate. One Carruthers wrote asking 
particulars, which were given to him toge- 
ther with certain reports and other dogu- 
ments. Carruthers handed these to the 
defendant, who wrote an article commenting 
satirically on the advertisement and upon 
the particulars and documents sent by 
the plaintiff to Carruthers. The defendant 
pleaded that the facts on which the comment 
was based were true, and the case came 
before the Court on a summons taken out 
by the plaintiff for further particulars of 
the statements said to be true. In allow- 
ing an appeal from an order for. fur- 
ther particulars Cozens-Hardy, L. J., 
gaid :—- ` 

“It is essential that the dofendarts,,,must 
show that the documents sent by the plaint- 
iff to Carruthers really contained the 
statements which the newspaper article 
stated they contained. That, I think, is 
all that is meant by paragraph 8 of the 
defence, when it says that ‘in so far 
as the said words consist of statements of 
fact, the same are in their natural and 
ordinary signification true in substance and 
in faot? I cannot read that paragraph as 
in any way raising the issue whether 


(1) (1607) 1 K. B. 502 at pp. 507, 509; 76 L. J. K. 
B. 221; 96 L, T. 172; 23 T, L. R, 117. 
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tte statements made in the dosuments were 
true.” | 

And Collins, M. R., said:— 

“Comment, in order. to be fair, must be 
based upon facts, and ifa defendant cannot 
show that his comments contain no misstate- 
ments of fact, he cannot prove 4 defence 
of fair comment. The usual way to begin 
such a plea is by asserting that the facts 
on which the comment is based are true, 
that is, that the defendant has made ao 
misstatements in formulating the materials 
upon which he has commented. If the 
defendant makes a misstatement of any 
of the fasts upon which he comments, itat 
once negatives the possibility of his comment 
being fair.” 

In Hunt v. Star Newspaper Oo. (2), Fletcher 
Moulton, L. J., said:— 

“In the first place, comment in order 
to be justifiable as fair comment must 
appear as comment and must not be so 
mixed up with the fasts that the reader 
cannot distinguish between what is report 
and what is comment...The justice of this 
rule is obvious. If the facts are stated 
separately and the comment appears as an 
inference drawn from those facts, any injus- 


tice that it might do will be to some. 
extent negatived by the. reader seeing 
the grounds upon which the unfavour- 


able inference is based. But if fact 
and comment be intermingled so that 
it is not- reasonably clear what portion 
purports to be inference, he will naturally 
suppose that the injurious statements are 
based on adequate grounds known to 
the writer, though not necessarily set ont 
by him.” 


And Cozens-Hardy, M. R , said:— 

“But there still remains the question whe- 
ther, if, and only if, the facts are substan- 
tially true, the comment made by the de- 
fendants, based upon those true facts, was 
fair and such as might, in the opinion of 
the Jury, be ‘reasonably made. 1 cannot 
do better than adopt the language of Ken- 
nedy, J., in Joynt v. Oycle Trade Publishing Oo. 
(3). ‘The comment must...not misstate 
facts, because a comment 


(2) (1908) 2 K. B. 309 at pp. 317, 319; 77 L.J. K. 
B. 732; 98 L. T. 629; 24 T. L. R. 452. 
(3) (1904) 2 K. B. 292; 78 L. J. K. B. 752; 91 L. T., 
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cannot be fair ` 
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which is built upon facts which are not 
truly stated, and, further, if must not 
convey imputations of an evil sort, except 
so far as the facts, truly stated, warrant 
“the imputation.’ And in Dakhyl v. Labouchere 
(4) Lord Atkinson said: ‘A personal attack 
may form part of a fair comment upon 
given facts truly stated if it be warranted 
by those facts—in other words, in my 
view, if it be.a reasonable inference from 
those facts. Whether the personal attack 
in any given case can reasonably be inferred 
from the truly stated fasts upon which it pur- 
ports to be a comment is a matter of Jaw for 
the determination of the Judge,..,but if he 
should rule that this inference is sapa- 
ble of being reasonably drawn, it is for 
the Jury to determine whether in that par- 
ticular case it ought to be drawn,’ ” 


Lastly, comment may sometimes consist 
in the statement of a fact and may be held 
to be comment if the fact so stated appears 
to bea dedustion or conclusion come to by the 
writer from other facts stated or referred 
to by him or in the common knowledge 
of the person writing and those to whom 
the words are addressed and from which 
his conclusion may reasonably be inferred : 


.se0 .O'Brien v. Marquis of Salisbury 
(5). . 
Now I come to the evidence of the 


circumstances under which these articles 
“same to. be written. 

When the first defendant after reading 
‘the report of the trial came to the conclusion 
‘that there should bé a further inquiry, 
“he asked his Sub- Editor to procure the attend- 
ance of Nanabhoy. i 
- Surajmal was, reported to have said in 
his evidence: “His managing clerk then 
(1909) was Nanabhoy Cowasji Engineer. 
He had remained with him for five years. 
Now he had dispensed with his services 
and he was on hostile terms with him.” 
With that evidence before him to send 
for’ Nanabhoy was ® very indiscreet step 
on the part of the Ist defendant, if he 
wanted to write a fair comment on the 
«report of the trial, for it is -diffioult to 
-escape from thinking that the first defend- 
vant must have expected to hear from Nana- 


. (4) (1908) 2K. B. 325 Note; 77 L.J. K.B. 728; 96 
‘L. T. 399; 23 T. L. R. 364 
(5) (1889) 6 T. 1). R. 133, 
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bhoy something to Surajmal’s detriment: 
All the necessary materials for an article 


he could have obtained from Messrs. 
Ardeshir, Hormusji, Dinshaw & Co., 
defendants’ Solicitors. Though the first 


defendant was probably not aware ’ of it, 
there was ample justification for Suraj- 
mal’s statement regarding his late manag- 
ing clerk, Nanabhoy left his service at 
the end of November 1914 and went to 
Mr. Vachha, Solicitor. He took Dada with 
him as a client for Mr. Vachha, and, 
immediately after correspondence was open- 
ed by Mr. Vachha with Surajmal which 
resulted in Suit No. 1499 of 1914 being 
filed by Dada against Surajmal for an 
account. Nanabhoy attended to that suit. 
A reference to the Commissioner was 
directed and to the ascount fled by Suraj- 
mal, Nanabhoy drew up objestions and 
surcharges, totalling about Rs. 73,000. 
He also instigated Dada, during the pen- 
deney of the snit, to call upon the Police 
to institute an enquiry regarding one of 
the items in the account and he was 
looking after Dada’s defence in the suit 
filed’ against him by Bhagwandas, 

By February 1916, Dada seems to have 
for 
he discharged him and signed warrants 
in both snits in fayour of Messrs. Arde. 
shir, Hormusji, Dinshaw & Co. The im- 
mediate result was a consent deoree in 


‘Suit No. 1499 of 1914, whereby this suit 


was dismissed and a decree was passed in 
favour of Snrajmal on his counter- claim 
for over Rs. 1,300. Nanabhoy’s advice 
cost Dada over Rs. 5,000 in costs. Nana- 
bhoy also was disappointed at not having 
received a larger bonus than Rs. 5,000 
from Surajmal for the business procured 
by him. He wrote a letter to one Lax- 
midas in which he said he was asking for 
Rs. 30,000. 

On the first occasion when Nanabhoy saw 
the first defendant he was asked if he 
could procure the record of the case. On the 
second occasion he brought a copy of the 
plaint and proceedings and observations 
for defendant’s Counsel. First defendant 
knew that Nanabhoy was with Mr. Vaohha 
and he understood when he got these 
observations that they had been drawn in 
Mr, ‘Vachha’s office. It has now been 
proved that they were drawn by Mr, 
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Vachba and read without correction by 
Nanabhoy. Nanabhoy did ssy they 
were drawn by another clerk Thakurdas 
and approved by him, but I muet believe 
Mr. Vashha. When Dada changed his 
‘ Attorneys Mr. Vachha kept all the papers 
and Messrs. Ardeshir, Hormusji, Dinshaw & 
Co. had to get copies of the proceedings 
from the plaintiff’s Solicitors, They did not 
draw any fresh observations from Dada’s 
instructions for some reason not apparent, 
and Counsel at the hearing had nothing 
in their briefs except copies of the plead- 
ings with the documents annexed thereto. 
Unfortunately for himself the Ist defendant 
read Mr. Vachha’s observations, and, though 
it is denied, I think he probably had 
some conversation with Nanabhoy about 
them. Since tke first defendant was 
thirsting for information it seems very 
improbable that Nanabhoy should bave 
handed over the papers and then departed. 
It may be noted here that tbese observa- 
tions contained avirulent attack against 
Surajmal’s ocnduct as a Solicitor, though 
the writer conceded that had nothing to 
do with the merits of the case he was 
dealing .with. First defendant must also 
have obtained before he wrote the second 
article some notes of the evidence given 
by the first two witnesses at the trial, 
which was not ret out at length in the 
Ohronicle’s report. i 

I now oome to tke articles of the 7th 
and 15th March. 

There can be no doubt, I think, that 
reading the artiqles as a whole, the passages 
complained of contain the innuendoes cet 
out in paragraph 7 of the plaint. 
defendant candidly admitted that in his 
opinion the legitimate inference to be drawn 
from the report of the case was‘that Bhag- 
wandas was thé nominee of Surajmal in 
the suit fled by him and the comment in 
the passages complained of certainly amounts 
to this, that in the opinion of the writer 
Dada’s defence was a true one and Surajmal 
was deliberately evading answering questions 
which he was able to answer, by pretending 
that his memory had failed him. Was then 
the first cefendant’s comment on the report 
of the trial fair comment tested by the 


. rules to which I have referred above? In 


the first place, was it based upon facts truly 
. stated or were there misstatements of facts, 
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vik 


and in this letter there must be included the 
omission of important facts, for unless a 
report which is being commented on is 
fairly set out the comment cannot possibly 
be fair. 

It cannot be said that the report of the 
case was properly set out before the comment 
began. True, the effect of the plead- 
ings is set out but pleadings are 
very different from evidence, and nothing 
is said about the evidence given cn oath 
by Surajmal in examination-in-chief, denying 
the allegations made against bim by Dada. 
His cross-examination is referred toin langu- 
age which leadsthe reader to infer that 
he completely broke down, and the first de- 
fendant writes, ‘the oase was suddenly 
withdrawn, the Jndge appropriately remark- 
ing that the plaintiff had adopted a very 
wise course, The Judge used those words 
for reasons only known to himself; they 
certainly are not apparent from the report, 
but the addition of the word ‘appropriately’ 
by the first defendant cannot be commended 
under the circumstances, and gives a clue to 
the state of his mind when commencing his 


comments. Itis obvious that saturated 
with Mr. Vachha’s observations he was 
ready to pass. judgment on a case the 


trial of which had only just commenced. 
His first remark is, that the plaintiff was 
merely the creature of Mr, Surajmal admits 
of little doubt in view of the cirsumstances 
The word “ little ” is evidently 
equivalent to “no.” He continues, “and that 
Mr. Surajmal should have thus been content 
to bave the case withdrawn and the very ugly 
allegations made against him left unrefuted 
is a matter which demands further inquiry.” 

Of course, if Bhagwandas was Surajmal’s 
nominee, then Surajmal was the- person 
who gavé the word for the plaintiff to 
withdraw, but the ‘recorded circumstances 
nowhere point inevitably to the conclusion; 
and if ‘ unrefnted’ means ‘disproved by 
the decisions of the Court,’ then Surajmal 
was content that the allegation against 
him should go unrefuted. No doubt ‘ not 
disproved ’ may be the dictionary meaning 
of unrefuted, but in the second article the 
first defendant writes that ‘the allegations 
remained unanswered’, and it can hardly be 
contested that ‘unanswered’ ordinarily means 
‘ uncontradicted’; ‘answer’ means a reply 
to a obarge, a defence, so the denial of an 


~ sense, 


Pa 
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allegation is an answer to the making of 
it and not only does it seem clear that the 
first defendant used the word ‘unrefuted ’ 
an equivalent to ‘ unanswered,’ but i fancy 
that most men would read itin the same 
The point, however, is not very 
material, as I have already observed that 
the fact that Surajmal denied on oath these 
allegations should have been stated before 
the comment commensed._ - . 

The passage proceeds, “ if the charge that 
he deliberately instigated one of his clients 
to bring an action for damages against 
another of his olients, sending- him to an- 
other Solicitor for the purpose and then 
arranging a settlement over that Solicitor’s 
head, were true, then it is perfectly clear 
that Mr. Surajmal would not bea suitable 
person for the practice-of the honourable 
profession of a Solisitor.” 

Then follow the words containing a very 
remarkable admission: “As regards the 
_last named point it may be as well to 
elucidate the matter a little further on 
the basis of the defendant’s allegations though 
the matter was not fully revealed in Court.” 

“itis alleged that, in spite ofthe fact 
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one had seen except Mr. Vachha and 
Nanabhoy. A very lame attempt was mada 
to show ‘that the matter was revealed in 
this passage in paragraph 4& of the written 
statement of Dada: J 

“The said suit against the said Tatia 
Saheb Holkar was settled by Mr. Surajmal 
with the defendant for Rs. 9,000 damages. 
When Mr. Surajmal gave the defendant a 
cheque in payment of Rs. 9,000 he damanded 
payment for himself of Rs, 3,000 under 
the said promissory note, but the defendant 
declined to pay the same as Mr. Surajmal’s 
promise was to get this defendant at least 
Rs. 20,000 by way of damages.” 

Strictly speaking, itis a breach of pro- 
fessional etiquette for a Solicitor appearing 
for one party to have any sonversation or 
any dealing with the opposite party except 
through his Solicitor, if he has one. Acocord- 
ing to Mr Surajmal this rule is not always 
observed in Bombay, as he seemed to think 
there was nothing wrong in settling direct 
with the opposing party provided his Soli- 
sitor’s costs were secured. But how oan 
any reasonable peraon spell out of the 
passage in the written statement which E 


that the defendant was represented in this —have just quoted a charge by Dada agaizat 


suit against Tatia Saheb by another firm 
of Solicitors, Mr. Surajmal settled the 
whole matter direct with him and then 
wrote to.the other Solicitors stating :. ' We 
are informed by our client’s agent that ‘the 
above suit has been settled by the parties 
out of Court-... We are informed that 
your client has written to you accordingly.’ 
‘As a matter of fact there was no interven- 
tion on the part of ‘ary ‘agent’ at all. 
The matter was settled between Mr. Dada 
and Mr, Surajmal direct and the latter 
wrote this letter, it is alleged, to prevent 
it being known that he had communicated 
with or seen Dada in the absence of his 
Solicitor.” 

The allegations are that Surajmal, after 
instigating Dada to file a suit against his 
. own lient, Tatia Saheb, sends him to another 
Solicitor to file the suit, but after that had 
been done, arranged the settlement of the suit 
with Dada without letting -Dada’s Solicitor 
know what was happening. 

Truly the matter was not revealed in 
Court nor in any of the proceedings; it 
was revealed solely in the observations in 
possession of the first defendant, whish no 


Surajmal of having broken this rule of 
professional etiquette, and I may note here 
that there is nothing in the written state- 
ment about Surajmal sending Dada to Mr. 
D’Cunha. Now, it is txansparently clear that 
whatever the first defendant may say 
now as to the meaning he read out of 
that passage, he would never have said a 
word in his article on this matter if it 
had not been that he had these observations 
before him, and it is purely an after- 
thonght to say that the passage in the 
written statement contained the charge 
made in the observations. It is obvious that 
Counsel, when drawing the written statement 
from these observations, deliberately and 
rightly refrained from reproducing this 
charge, considering Mr. Vachha’s remark, 
‘itis submitted that this act of Mr. Suraj- 
mal “to hold sommunication with Dada in 
the absence of Dada’s Solicitor, Mr. D’Ounha, 
was highly improper, but we think we are not 
concerned with that here,’ , 

But the first defendant made a worse blun- 
der. Even if it can be said that it was alleged 
in the proceedings that Mr, Surajmal 
settled the whole matter direct with Dada _ 
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it certainly was never alleged anywhere 
‘fhat Surajmal then wrote to the other 
‘Sclicitor stating: “We are informed by 
our ‘olient’s agent that the above suit has 
been settled by the parties out of Court... 
We are informed that your client- has 
written to you accordingly.” 

This was taken direct from the observa- 
tions and what is more startling, the com- 
ment -is also taken direct from the ob- 
servations. What justification was there for 
the first defendant stating that the contents 
of Surajmal’s letters which he got from 
-the observations were not only untrue, 
but were so written deliberately in order 
to screen ‘the breach of etiquette committed, 
by him? f 

‘This’ brings me.to the second article, 
-where these allegations from the observa- 
tions are again repeated with the further 
fact added that Surajmal paid Dada with 
-his own cheque. That statement has now 
‘been proved to be false by the production 
of Tatia-Saheb’s cheque. It is difficult to 
see what object the first defendant would’ 
-have “had in ‘laying- such extraordinary 
stress on these facts which he had gathered 
‘from the observations, unless he wished 
whilst making a personal attack on Suraj- 
‘mal on a matter outside the case to drive 
home the inference he drew from the cir- 
cumstances actually revealed that Bhagwan. 
‘das was the nominee of Surajmal and that 
all Dada’s allegations against him were 
“true. 

For, after referring to the allegations of 
‘the defendant iccluding those which were 
‘never made, he goes on to tell his readers 
that they were largely developed in the 
‘gross-examination of Surajmal by Mr. Davar, 
‘which was unfinished at ‘the close of the 
iday.- 4 
“Aga matter of fast the cross-examina- 
‘tion on the allegation astually made had 
‘hardly begun as Mr. Davar had practically 
‘no instructions, and the first defendant’s 
‘remarks as regards Surajmal’s memory were 
singularly unfortunate. 


Surajmal could not remember what he . 


‘said to Dada when Dada heard of Khambatta’s 
agreement and asked Surajmal what he 
‘should ‘do or whether he told Dada to goto 
“other Attorneys. He could hardly be ex- 
‘pected ‘to remember ‘the first, but if be 
told Dada to go to other Attorneys, as he 
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was acting for Tatia Saheb, that was the right 
thing to say. é 

The only suspicious failare of memory as 
appearing from the report was as regards 
the draft of the notice to besent to Tatia 
Saheb claiming damages. First defendant 
might well presume that the questions put 
to Surajmal were founded on evidence in 
possession of Dada’s legal advisers, As a 
matter of fact they had no such evidence, it 
was never suggested in the observations and 
these: questions were scandalous questions 
which, under ‘the rules which govern 
Counsel’s duties in cross-examining -a 
witness, should never have heen put. Mr. 
Vachha had been subpcenaed to produce 
two drafts prepared by Surajma)] when'the 
suit was settled. He came to Court with 
these and showed them to Dada’s Corneel. 
According to the statemert made to me by 
Mr. Davar, Mr. Vachha, who had nothing to 
do with the case, said to him, “ask the witness 
whether he drafted the notice to Tatia 
Saheb, he won’t deny “it.” So Mr. Davar 
put the question, and although Surajmal 
first denied it, the question was persisted 
jn and he was bullied into going so far 
as to say he could not remember whether 
he had drafted the notice. His explanation 
now given here is that he was flustered 
by Counsel’s persistent questions and seeing 
papers in Counsel’s hands which were the 
drafts referred to above, he got frightened 
and said he could not remember. This 
is an excellent example of the abuse of 
the powers of cross-examination (see note 
at end), though of course first defendant was 
entitled to draw his inference ‘from what 
he read, and was entitled-to assume that 
there was some foundation for the questions. 
This, «however, . only shows the. danger of 
commenting on evidence which has remained 
incomplete owing to a case ‘having come 
to a premature end, If this case had gone 
on it would have been proved, as it has 
now been proved, that Mr. D'Cunha drafted 
the notice on Dada’s instructions. 

As to the words “other matters - of 
importance he had also forgotten,” they 
were grossly unfair and the first déefendant’s 
attempt to explain them was ludicrous. 

It is obvious, therefore, ‘that following 
the rulings I have cited I must hold that 
the first defendant_has misstated the facts 
on which his comment was -based, He 
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has laid the greatest stress on allegations 
which were never revealed to the publio 
to support the conclusions he arrived at 
-and -has, moreover, accepted those allega- 
‘tions as true, The defence of fair com- 
ment must, therefore, inevitably fail. . I 
must also find that from the report of 
the case before the public, as far as it 
went, it could not reasonably be inferred 
‘that Bhugwandas was the nominee of 
Surajmal, that is to say, using the word 
‘infer’ in its strongest sense. 


‘Infer’ is a general term for drawing a 
Jogical conclusion from given data or 
premises, it is:rarely used in the sense 
of ‘oonclude’, it generally denotes a step 
in the process of reasoning, though if 
frequently implies little more than surmise, 
It is necessary, therefore, to consider the 
form of the inferences arrived at by the 
first defendant in order to .sea whether 
they are reasonable, and it is obvious that 
they are definite conclusions, It would hafe 
been reasonable to. infer’ from the .faót 
that Bhagwandas withdrew his case that 
he was apprehensive that Dada would be 
able to succeed in his defence and prove 
that Bhagwandas’ was the nominee of 
Surajmal, or that it was possible that 
Bhagwandas was the nominee of Surajmal, 
it was not reasonable to infer that Bhug- 
wandas was the nominee of 
The ‘former are true inferences. The latter 
is a conclpsion. The first defendant has son- 
fused inference with assumption, he has 
accepted as true anything that was sag- 
gested by the one side and discarded as untrue 
anything that was said by the other side, 
without -any discrimination .and without 
apy attempt to weigh the merits of the 
respective cases, 


- On the given. data it was impossible 
for any one to draw -an inference in the 
nature of a conclusion. 

If the inference had “been of -a less 
conclusive character, I might have held 
‘it reasonable, and performing the functions 
of a Jury I might have held that it ought 
-to have been made, Though when more 
‘than one reasonable inference can be drawn 
‘from given data, it would hardly be fair 
comment to draw the most unfavourable 
one without pointing out that others more 
‘favourable could be drawn, ° 
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The suggestions made more than onge 
that the facts revealed necessitated a 
further inquiry were superfluous. What 
need of further inquiry? Mr. Horniman 
had conducted the inquiry. The ‘accused 
had been convisted in absentia, 

On the question of damages I must take 
into account the fact that a most virulent 
attack has been made upon the plaintiff 
in his professional capacity and that no 
attempt has been made by the defendants 
to express regret for having published a 
libel when ib had become obvious that 
conclusions had been come to on data 
insufficient by themselves, apart from the 
fact that some of them were not legally 
available. 

This is a flagrant instance of trial by 
newspaper under the guise of fair oom- 
ment, The limits which are set to the 
rights of newspapers to comment on matters 
of public interest are extremely wide and 
there is, therefore, all the more necessity 
for caution to see that they are not over- 
stepped, and that the fundamental princi- 
ple that. none should be condemned unheard 
is adhered to. 

There will be a decree for the plaintiff 
for Rs. 3,000 and costs. 

Nore,—Since this judgment “waz de- 
livered, it has been brought to my notice 
that my remarks regarding the cross-exa- 
mination of Surajmalby Mr. Davar may 
give rise to some misapprehension as 1 
did not mention the particular rules which 
govern Counsel’s duties in cross-examining a 
witness which I had then in my mind, 
and I, therefore, think it desirable that this 
should be done. 

Counsel takes his instructions for -con- 
dusting a case from the Solicitor instructing 
He is not en- 
within his own 
knowledge. Nor is he entitled to put ques- 
tions unless there be some foundation for 
asking them, If he is instructed by his 


Solicitor to- puta certain question he may 


assume that the Solicitor has some foundation 
for so instructing him, bat if it is such a 
question as is referred to in section 148 of.the 
Indian Evidence Act, he must observe the 
provisions of seotion 149, = 

The question put by Mr. Davar, whether 
Surajmal:had drafted the-notise, was .not 
put on instructiong from Mr.. Nariman, 


r? 
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the Solicitor in the case instructing him, 
but was put at the suggestion of Mr. Vashha, 
. an outsider, and was without foundation. 
My criticism ot Mr. Davar’s cross-examina- 
tion was confined solely to this point. I 
should have had no fault to find with the 


form of it if he had relied on well founded 
instructions from Mr. Nariman. 





The defendants appealed and the Court 
(Scott, C. J., and Heaton, J.) delivered the 
following 

i JUDGMENT. A 

Scorr, C. J—The question is whether the 
Ist defendant, in writing two artisles in the 
Bombay Chronicle upon certain proceedings 
in the High Court which had just terminat- 
ed, exceeded the limits; of fair comment. 
The articles were headed, one of the 7th 
March, “A Solicitor and his clients,” and the 
other of the 15th March, “ A matter for 
investigation.” 

The plaintiff is a Solicitor of the High 
Court. 

In a suit filed by him as Solicitor for 
one Bhugwandas upon a- promissory note 
for Rs. 3,000, made in favour of Shambhu- 
prasad deceased, the brother of Bhugwandas, 
against Dada, the maker of the note, the 
defendant pleaded that the suit was in- 
stigated by Surajmal (the present plaintiff) 
and tbat the note was really passed to secure 

“to Surajmal, who was the 
Shambhuprasad, thesum of Rs, 3,000 as his 
reward in the event of his settling for 

Rs. 20,000 or upwards a suit filed in the 

name of Dada’s mother against Surajmal’s 

client, Tatia Saheb. Holkar. Dada pleaded 
hat though a settlement was effected by 

Surajmal it was for Re. 9,000 only and 
therefore the promissory note was without 
consideration. Dada’s case was seb ont 
in detail in paragraph 4 of his written 
statement, which is as follows :— 

“4 “The defendant says that he received 
no consideration for the said promissory 

note and that the same was passed by 
him in the name of the said Shambhuprasad 
Goouldas as the nominee of Mr. Surajmal 
with whom the said deceased was serving 
as a clerk, under the following circumstances. 
tgs On the 27th February -1912, the de- 
fendant had entered into an agreement with 
one Tatia Saheb Holkar for the purchase 
from the latter of his bungalow situate at 
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Napoan Sea Road at the price of Rs. 66,000. 
The agreement was entered into by the 
defendant in the name of his mother Hajiani 
Ashidbai. The said Tatia Saheb Holkar 
was unable to carry out the said sgreement 
as he had, prior thereto, entered into another 
agreement for the saleof the same property 
to one M. ©. Khambatta, who obtained a 
decree for: specific performance of his 
contract in .uvit No. 443 of 1912 filed in 
this Honourable Court against the said 
Tatia Saheb Holkar. In the said suit the 
said Tatya- Saheb Holkar was’ represented 
by Messrs, Surajmal & Co. After the 
decision in the said suit Mr, Surajmal 
` instigated this defendant to file a suit against 
the said Tatia Saheb Holkar for breach of 
his contract with this defendant for the 
sale to him of the said property. 
This defendant was unwilling to file any 
such suitas the said Tatia Saheb Holkar 
was willing to repay this defendant the 
amount of earnest money with interest, 
but Mr, Surajmal advised this defendant 
that he was entitled to damages for breach 
of the said contract and said that be (Mr. 
Surajmal) would use his influense with -his 
“slient, the said Tatia Saheb Holkar, and get 
him to pay this defendant the sum of 
Rs. 20,000 to Rs. 25,000 by way of damages. 
Accordingly this defendant filed a suit 
against the said Tatia Saheb Holkar 
in this Honourable Court claiming Rs. 30,000 
as damages. During the~pendensy of this 
suit it was ‘arranged that if the-defendant 
obtained Rs. 20,000 to Rs. 25,000 by way of 
damages, Surajmal was to be paid Rs. 3,000 
by the defendant, and in consequence of the 
said arrangement the promissory note sued 
on was passed in favour of the said Shambhu- 
prasad @. Gandhi as the latter said that it 
would not look good for the note to be in the 
name of Mr. Surajmal. - i 

“The said suit against the said Tatia 
Saheb Holkar was settled by Mr. Surajmal 
with this defendant for Rs. 9,000 for dam- 
ages. When Mr. Surajmal gave this de- 
fendant a cheque in payment for Rs, 9,000 
he demanded payment for himself of 
Rs. 8,000 under the said promissory note, 
but the defendant declined to pay the 
same as Mr. Surajmal’s- prontise was to get 
this défendant at least Rs. 20,000 by way of 
damages. 

“For over seven years past the defendant 
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used to entrust large sums of mozey to 
Mr, Surajmal for the purpose of being 
invested on mortgages and purchase of im- 
moveable properties. As” Mr. Surajmal 
from time to time evaded rendering an 
account of his moneys to the defendant, 
the latter fled a suit against him, being 
Suit No. 1499 of 1914, for accounts. ` The 
said suit ts still pending.” 

By paragraph 5 Dada submitted that 
Surajmal was a necessary party to the 
suit, The parties went to trial and the 
case cameon before Davar, J., on the 26th 
February 1916. The “issues raised at the 
hearing were:— . 

“(1) Whether the plaintiff has any ‚interest 
_in the promissory note? 

(2) Whether Rs. 3,000 were advanced to 
the defendant by Shambhuprasad as alleged 
in the plaint? 

(3) Whether the promissory note was 
not executed under circumstances mentioned 
in paragraph 4 of the written statement. 

(4) Whether the said Shambhuprasad was 
not the nominee of Mr. Surajmal? 

(5) If so, whether Mr. Surajmal is not a 
necessary party to the suit? 

(6) Whether the defendant is entitled to 
a decree for his counter-olaim?” . 

The plaintiff called two witnesses as to 
the making of the note and the payment of 
consideration in sash and called Surajmal 
to deny the allegations of the defendant as 
to the circumstances under which tbe note 
was passed in order perhaps to show that 
Surajmal was not a necessary party, for 
the onus of proving the allegations in 
paragraph 4 of the written statement was 
on the defendant. Surajmal’s cross-examina- 
tion commenced on the first day of the 

- hearing, but was not ‘Gonsluded when the 


\ 


~of the defendant. 


Court rose in the evening and the case stood | 


over for further hearing on Monday the 
28th. It had been olisited in the oross- 
examination that Tatia Saheb Holkar and 
Dada were both at the date of the note 
‘ profitable clients of Surajmal, That Holkar 
after agreeing to sell to Dada or his mother a 
property at» Nepean Sea Road was sued 
by one Koambatta for specific performanse 
of an earlier contract for sale of the same 
property. That Surajmal had sonducted 
| the defence of Holkar in that suit after 
having advertised for Dada cr his mother, 
the purchaser of the property. That after 


- - 
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Khambatta had filed his suit for specific 
performance Dada had sent a notice of 
claim for damages for breach of contract 
to Holkar. The last answers of Surajmal 
in his oross-examination were as follows:— 

“J don’t remember if Dada consulted 
me before sending the notice. I did’ not 
write the notice on behalf of the defendant, 
did. Defendant asked 
me what to do when he heard of Tatia 
Saheb’s agreement with Khambatta. I 
don’t remember what I told him. 1 don't 
remember if I drafted a notice on behalf 
I will not swear that. 
I did not. I did not send defendant to 
D'Cunha. I don’t remember if I gave a 
draft of a notice to be taken to D’Cunha 
to be written by him and addressed to me.. 
I can’t say whether I did it or did not. 
1 do not remember if I told the defendant 
to go to some other Solicitor, saying that I 
would act for Holkar,” 

When the Court rose the cross-examin~ 
ing Counsel had not reached the question 
of the alleged settlement by Surajmal of 
Dada’s mother’s suit against Tatia Saheb 
Holkar. The cross-examination, however, 
was not continued for when the Court 
sat again on the 28th February, the plaint- 
iff Bhugwandas consented to a denree dismiss- 
ing the suit with costs. 

Reports of the proceedings, which are 
substantially accurate, appeared in the 
Bombay Chronicle, of which the lst defend- 
art Horniman is Editor, on the 28th 
and 29th February, and these reports were 
brought to the notice of the latter by the 
Sub-Editor. Upon those reports, with an 
exception to be mentioned hereafter, wera 
based the articles complained of as libellous 
by the plaintiff and defended by the defend- 
ants as fair comment made in good faith 
on facts put in evidence being matters of 
publio interest. The defendants plead that 
such portions of the articles, if any, as are 
neither facts put in evidence at the trial nor 
fair comment the same were true in substance 
and in fact. 

The plea “of facts put in evidence” 
has baen taken throughont the trial of 
this. libel action to inolude the allegations 
of the defendant in his written statemant. 

The learned trial Judge decided the cise 
in favour of the plaintiff and awarded him 
Rs. 3,000 as damages. 
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The matters principally complained of 
are the following passages in the first 
article: — 

(a) “That the plaintiff was merely the 
creature of Mr. Surajmal admits of very 
n doubt in view of, the circumstances 

aled.” 

airy “That Mr. Surajmal should have 
been thus content to have the case with-. 
drawn and the very ugly allegations made 
against him left unrefuted is a matter 
which demands further inquiry.” 

(c) “IE the charge that he deliberately 
inatigated one of his clients to bring an 
action for damages against another of his 
clients, sending bim to another Solicitor 
for the purpose and then arranging a 
settlement over that Solicitor’s head, were 
true, then it iz perfectly clear that Mr. 
Surajmal would not be a suitable person 
for the practice of the honourable profession 
of | a Solicitor.” 

“As regards the fist named point it 
may te well to elucidate the matter a 
little further, on the basis of the defend- 
ant’s allegations, though the matter was 
not fully revealed in Court. It is alleged 
that in spite of the fast that the defend- 
ant was represented in his suit against 
Tatia Seheb by another firm of Solicitors, 
Mr. Surajmal settled the whole matter 
direct with him and then wrote to the 
other Solicitors stating : ‘We are informed 
by our client’s agent that the above suit 
has been settled by the parties ont of 
Court....We are informed that your client 
has written to you accordingly.’ As a matter 
of fact there was no intervention on the 
part of any ‘agent? at all, The matter 
was settled between Mr, Dada and Mr. 
Surajmal direct and the latter wrote this 
letter, it is alleged, to prevent it being 
known that he had communicated with or 
seen Dada in the absence of his Solicitor. 
That, again, is condust which requires 
explanation, and we trust that Mr. Suraj- 
mal will be salled upon to give such ex- 
planation, as well as that of the other 
allegations made against him, by the Chief 
Justice or the Law Sosiety.” 

In the second article : 

(a) That Mr. Surajmal settled this. 


„guit for- Rs. 9,000 over the head of the 
| Solicitor who was acting for Mr. Dada, 
“doaling with the latter direst and 
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paying to him his own cheque while he 
afterwards wrote to Mr. Dada’s Solicitor 
a letter stating that his (Surajmal’s) 
firm had been informed by the Tatia 
Saheb’s agent that the suit had been 
settled by the parties out of Court, 
whereas, as a matter of fact, there was no 
intervention by the agent and the cheque 
was given by Mr. Surajmal Mehta him- 
self,” 

“(b) The allegations of the defendant were 
largely developed in the cross-examination 
of Mr. Surajmal Mehta by Mr. Davar and he 
was still under cross examination when the 
case was adjourned on the firat day. When 
it was resumed‘on the second day the 
plaintiff withdrew and the allegations 
remained unanswered. In regard to these 
grave allegations Mr. Surajmal was unable 
to remember whether, etc.” 

It is urged for the plaintiff that no 
somment can be fair which is not built on 
facts truly stated and that here we. have 
facts not truly stated: Per Cozens-Hardy, 
M. R., in Hunt v. Star Newspaper- Qom- 
pany (2). In qualification of this 
general observation other dicta must be 
borne in mind:— 

“It is only, as was said by Bowen, L. 
J., in Merivale vy. Carson (6), when the 
writer goes beyond the limits of fair 
criticism that his criticism passes into the 
region of libel at all. It is for the Jury 
to consider what impression would be 
produced in the mind of an unprejudiced 
reader who reads the report straight through 
kuowing nothing about the case beforehand. - 
They must not dwell too much on isolated 
passages, they must consider the report 
as a whole. If there are such deviations 
from absolute avcurasy as to make the 
comment unfair, they must find for the plaint. 
iff; but, if there are nosuch deviations, or 
the deviation is minute and within the latitude 
of fair discussion, and within the region of 
that diversity of opinion which may be 
fairly and reasonably entertained by differ- 
ent persons upon the same subject matter, 
they should find for the defendant.” - [See 
South Hetton Coal Company v. North Fas. 
tern News Association (7). ] 


aa(®) (1888) 20 Q. B. D. 28 at p. 283; 58 Ln T.. 331; 

6 W, R. 231; 62 J. P. , 

e (1894) 1 Q. B. 183 a pp. 143, 144; 63 L. T. Q. B. 
293; 9 R. 240; 69 p T. 844; 43 W. R. 322; 58 J. P, 196, 
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“Tt mnst be’ assumed that a man is ene 
titled to entertain any opinion he pleases, 
however wrong, exaggerated, or violent 
it may be, aud it must be left to the 
Jury to say whether the mode of expression 
exceeds the reasonable limits of fair oriti- 
cism.” [ Merivale v. Carson (6). ] 

The matter commented on must be actual 
faot. “The very statement, however,.... 
assumes the matters of faot commented 
upon to be somehow or other ascertained. 
It does not mean that a man may invent 
facts, and comment on the facts so invented, 
in what would be a fairand bona fide manner 
on the supposition that the facts were true... 
If the facts as a comment upon which the 
publication is sought to be excused do not 
exist, the foundation of the plea fails.” 
[Lefroy v. Burnside (8).] 

Tha defendant will not, however, be 
liable for trivial mistakes made accident- 
ally, for it is not tobe expected that a 
public journalist will always be infallible. 
[ Woodgate v, Rédout (9).] 


The facts in the present case are of 
two classes : (1) the pleadings in the 
promissory note suit; the evidence record- 
ed therein and he result of the trial; 
(2) copies of certain documents which 
came to the hands of the defendant con- 
tained in observations for Counsel for 
Dads, which defendant did not know 
had not in fact reached the hands of 
Counsel, 

No exception is taken on the plaintiff's 
behalf to the materials falling under 
group (1) but as I understood there was 


a suggestion, but nothing more, that the ` 


materials in group (2) sould not properly 
form the subject’of fair comment. It is, 
however, certain that the dosument refer- 
red to under group (2), namely, the letter 
cf Surajmal & Co- 
fact written and sent by the plaintiff to 


DiCunha. It is, therefore, not only a 
fact in the sense of materials but an 
unimpeachable fact. It is not invented. 


lt did exist, and was true; therefore, it 
was an ascertained fact within Lefroy v. 
Burnside (8). i 

The learned Judge, as to the first passage 
complained of, was of opinion that though 


(8) (1879) 4 Ir, 556 at pp. 565, 566. 
(9) (1865) 4 F. & F, 202 at p. 217; 142 R. R. 657. 


to D’Cunha was in 
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there was some foundation for the inference 
that the plaintiff Bhugwandas was the orea- 
ture of Surajmal, the inference was stated in 
too positive a manner to entitle the defend. 
ant Horniman to the protection of fair oom- 
ment, 

In this connestion the following observa- 
tions by -Lord Chief Justice Cockburn to 
the Jury in Risk Allah Bey v. Whitehurst 
(10) (a case of comment on the proceedings 
at a trial of the plaintiff for murder) are in 
point;— ° 

“If a publio writer in the press should 
write that which turns out not to be found- 
ed upon the inference he draws, and 
is unable to justify the conclusion ke has 
arrived at, yet if he has acted in good 
faith in the discharge of his duty, 
bringing to it the amount of care, reason, 
and judgment which a man who takes 
upon himself to discuss public questions 
is bound to bring, so that the Jary is of 
opinion that he has acted reasonably and 
properly, he will be protested by that 
privilege, although he may turn out to haye 
been in error.” í 


So also in Hunter v. Sharpe (11) (a case 
of medical advertisement), it was laid 
down that a writer, in commenting upon 
matters of public interest, is proteated 
and excused if in writing honestly and 
with reasonable moderation and self- 
sontrolhe makes, through mistaken infer- - 
ences on the matters of fact involved, defama- 
tory statements the truth of which he cannot 
substantiate. 

In Lefroy v. Burnside (8), already refer- 
red to, Palles, ©. B., said: “It was son- 
tended during the argument that the 
statement of one fast cannot be excused 
as fair comment upon another fact. That 
proposition is, in my opinion, far too wide, 
and I cannot sonour in it; but I think 
that when a matter of fact is to-be 
excused as comment upon another fast, 
the fact alleged and sought to be excused 
must be a reasonable inference from the 
fasts alleged, and upon which it is a 
comment, Whether the faot averred be 
capable of being reasonably inferred from 
such other facts is a matter of law... If...it 
be capable of being inferred, whether in 


(10) (1863) 18 L. T, 615 at p. 620. | 
(11) (1866) 4 F. and F. 983; 15 L. T, 421. 
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the ‘particular case it ought to be inferred is 
for the Jury”. 

I can find nothing in the articles toin- 
dicite that the writer was not discussing 
the position of Surajmal, as disslosed in 
tho materials dvailable, in perfect good faith 
and with such care, reason and judgment 
as a man is bound to bring to the dis. 
onssion of matters of public interest. 
had before him the allegations of Dada 

which denied consideration for the note and 
allaged Shambhuprasad to bə the nominee 
of Surajmal. He. had the hopelessly con- 
tradistory evidence of the two witnesses 
galled to prove the making of the note and the 
payment to Dada. He had the statements 
in the -evidence of Surajmal that he did 
not remember his asta with regard to oer- 
tain matters connected with the recent 
litigation between his two clients Dada 
and Tatia Saheb Holkar. The writer also 
knew that plaintiff's agreement to the dis- 
missal of the suit with sosts was equiva- 
lent to an admission that his’ case sould 
mot be substantiated and was very sug- 
gestive of the conclusion thatthe defend- 
ant’s oase was true. 

Under these circumstances it was, in my 
apinion, a fair inference that the plaintiff 
was the creature of Surajmal. 

As to the second passage complained of, 
it is contended that to say that Surajmal 
left allegations againat him “unrefuted” is 
false and an unfair mis statement. I do 
not agree with this contention. I think 
“onrefuted” means “not disproved” or “left 
standing as matters in controversy’, not 
merely “undenied.” That this was the 
meaning of the writer is evident from the 
second passage complained of in the second 
article: “The allegations of defendant were 
largely developed, eta.” 

As regards the third passage complained 
of, ‘the question turns on the interpreta- 
tion put by the writer upon an admitted 
letter of Surajmal in which it is said: 
“We are informed by our olient’s agent 
that the above suit has been settled... 
We are informed that our client has 
written to you accordingly”, Counsel for 
the plaintiff contends that the writer’s 
comment that as a matter of fact there 
was no intervention on the part of 
any agent at all is false as Tatia 
Saheb’s agent Vinayakrao had taken 
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part in the settlement of the suit, The 
defandant’s Counsel contends that the state- 
ment that there was no intervention on 
wa are 
informed by our client’s agent,” ani doas 
not amount to an allegation that the 
agant had no hand in tho settlement, but 
only that the knowledge of the settlement 
was not derived from the agent as Saraj- 
mal had himself a direct hand in it. I 
think the passage is fairly open to the 
interpretation suggested for the defenca, 
though the comprehensive form of the 
denial of-the agent’s intervention might 
lead to the inference contended for by 
the plaiotiff’s Counsel. The further passage 
that Surajmal wrote the letter “to pre- 
vent it being known that he had œm- 
municated with or seen Dada in the ab- 
sense of his Solicitor” is a statement of 
one of the defendant’s allegations gathered 
from the brief which had been shown to the 
writer. The writers own ccmmontis that 
Surajmal’s conduct inthe matter requires 
explanation, a comment which, it seems to 
me, is not unreasonable. 


As regards the first passage complained 
of in the second article, it is complained 
that the writer has invented the state- 
ment that Surajmal gave Dada his own 
cheque for the cheque given was in fact 
Tatia Saheb Holkar’s, The first defend- 
ant says he so interpreted paragraph 4 
of the written statement of Dada. Though 
the reading was mistaken I see no reason 
for holding it was not Mr. Horniman’s 
honest understanding of the passage. It 
was an accidental mistake : infallibility can- 
not be expected of a journalist. 


The objections to the second passage 
complained of in the second article have 
already been to some extent dealt with in 
the discussion of the expression ‘anrefuted’. 
Objection is also taken to the statement 


that “other matters of importance he had 
also forgotten.” Mr. Horniman mentions 
three matters which Surajmal had ~for- 


gotten whieh he (Horniman) thought of 
importance then. I should say the for- 
getfulness as to the advice given to Dada, 
when the latter asked what he should do 
on hearing of Tatia’s “agreem2nt with 
Khambatta, was important and that the 
other matters were unimportant, but Horni. 
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man may have honestly thought them 
important. 

I think the defence of fair comment 
has in the present case been obscured by 
the evidence that the plaintiff was allowed 
without objection to give on the matters 
left undecided in the promissory note 
suit. Strictly speaking, such evidence was 
irrelevant for the Court was only ,con- 
certied with the materials upon which 
the comment was based and whether such 
comment was fair, 

In the case of Woodgate v. Riaout (9), 
where a  Solisitor—the plaintiff—being 
sharged in a newspaper article with pro- 
fessional misconduct appearing in proceed- 
ings then pending and unfinished gave 
evidence in disproof of the comments and 
fasts alleged, his evidence was not 
objested to, thongh the note of the reporters 
suggests it could have been exelnded, 
There, however, the legal proceedings, on 
which the comment complained of was 
made, were in progress and unfinished, 
The matter is different here, the som- 
ment was largely suggested by the man- 
ner in which the proceedings terminated, 
and I venture to think that if Surajmal’s 
evidence had not been taken, the trial 
Court might have arrived at the same 
conclusion as I have come to, namely, 
that the articles complained of are fair and 
honest comment on a matter of mush 
public importance. 

Heaton, J.—This is an appeal by Mr. 
Horniman, the Editor of the Bombay 
Chronicle, against a decree awarding to 
the plaintiff, Mr. Surajmal, a Solicitor of 
this Court, Rs, 2,600 as damages for 
libel. The libel is contained in two 
articles which appeared in the Bombay 
Ohronicle. These articles were comments 
on a suit which had resently been heard 
before the late Mr. Justice Davar, It 
was a suit on a promissory note passed 
by a certain Mr. Dada, a former client 
of Mr. Surajmal, in favor of one Shambhu- 
prasad, a clerk of that same gentleman. 
Shambhuprasad died and his brother Bhug- 
wandas brought the suit, alleging that the pro- 
missory note evidenced an actual loan of 
Rs. 3,000 to Mr. Dada. Mr. Surajmal 
filed the plaint on behalf of Bhugwandas 
and though before the suit came to trial 
be had ceased to be Bhugwandaw’ attorney, 
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what has been written might suggest the 
possibility that Mr. Surajmal had some- 
thing to do with the affair. When Mr. 
written state- 
ment, it became apparent that Mr. Suraj 
mal was alleged to have a very intimate 
connection with the matter, for Mr. Dada 
alleged that the real holder of the pro- 
missory note was Mr. Surajmal himself, 
that there had not been any loan at all 
bat that Mr. Dada had signed the pro. 
missory nole ss a guarahtee that he would 
pay Mr. Surajmal Rs. 3,000 if he recovered 
Rs. 20,000 or more as damages in 
the suit then pending The precise terms 
of Mr. Dada’s defence on this point are as 
follows: — = 

“The defendant says that he received 
no ccnsideration for the said promissory 
note and that the same was passed by 
him in the name of the said Shambhu- 
prasad Gokaldas as the nominee of Mr. Suraj- 
mal, with whom the said deceased was sery- 
ing asa clerk under the following osiroum- 
slanees, 

“On the 27th February 1912, the defend- 
ant had entered into an agreement with 
one~ Tatia Saheb Holkar for the purchase 
from the latter of his bungalow situated 
at Nepean Sea Road at the price of 
Rs. €6,(00, Theagreemént was entered into 
by the defendant in the name of his mother 
Hajiani Ashidbai. The said Tatia Saheb 
Holkar was unable to oarry out the eaid 
agreement, as he had prior thereto entered” 
into another egreement for the sale of the 
same property to one M. ©. Khambatta, 
who obtained a decree for specific perform. 
ance of his contract in Suit No. 443 of 
1912 filed in this Honourable Court against 
the said Tatia Saheb Holkar., In the said 
suit the said Tatia Saheb Holkar waa 
represented by Messrs, furajmul and 
Co. After the decision of the said suit Mr, 
Surajmal instigated this defendart to file 
a suit against the said Tatia Saheb Holkar 
for breach of hia contrast with this defend- 
ant for the sale to him of the said pro- 
perty. This defendant was unwilling to 
file any such suit asthe said Tatia Saheb 
Holkar was willing to repay this defendant 
the amount of earnest money with interest, 
but Mr. Surajmal advised this defendant that 
he was entitled to damages for breach of 
the said contract and said that he (Mr 
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Surajmal) would use his influence with his 
client the said Tatia Saheb Holkar and 
get him: to pay this defendant the sum of 
Rs. 20,000 to Rs. 25,000 by way of damages.” 
Accordingly this defendant filed a suit 
against the said Tatia Saheb Holkar in 
this Honourable Court claiming Rs, 30,000 
as damages. During the pendency of this 
suit it was arranged thatif the defendant 
obtained Rs. 20,000 to Rs. 25,000 by way 
of damages Mr, Surajmal was to be paid 
Rs. 3,000 by the -defendant, -and in oon- 
sequence of the said arrangement the 
promissory note sued on was passed in 
favour of the said Shambhuprasad G. 
Gandhi as the latter said that it would 
not look good for ‘the note to be inthe name 
of Mr. Surajmal. 


“The said suit against the said Tatia 
Saheb Holkar was settled by Mr. Suraj- 
mal with thie defendant for Rs. 9,000 for 
damages. When Mr, Surajmal gave this 
defendant a cheque in payment of Rs. 9,000 he 
demanded payment for himself of Rs. 3,000 
under the said promissory note, but the 
defendant declined to pay the same as 
Mr. Surajimal’s promises was to get this 
defendant at least Rs. 20,000 by way of 
damages.” 


It is material here to note that in effect 
Mr. Dada charged two matters (1) that 
the person really bringing the suit was 


Mr. Surajmal and not Bhugwandas 
and that the claim as made was 
a false claim; and (2) that Mr. Suraj- 
mal as a Solicitor had behaved in a 


very questionable manner in the matter of 
tha suit between Mr. Dada and Tatia Saheb 
Holkar. 

The suit on the promissory note duly 


came on for hearing but by that time 
Mr. Surajmal had ceased to be Bhug. 
wandas’ Attorney. Two witnesses were 


called to prove the loan of Rs. 3,000 
„and under cross examination apparently 
presented a sorry appearance. Then Mr, 


Surajmal appeared as a witness, bub not 
to prove the loan. He appeared as a 
witness to refute Mr. Dada’s attack on 
himself, and he did this early in the case 
though he might have waited until the 
defendant had given evidence and secured 
the adyantage of exposing the defendant 
to cross-examination before he himself 
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appeared as a witness. He did not 
appear to say that there was a loan or 
to speak to the promissory note” sned on, 
He deposed that he had nothing to do 
with that promissory note and on that 
part of the case was, as events happened, 
never cross-examined. He was _ cross 
examined, however, as to his’ part in the 
soit between Mr. Dada and Tatia Saheb 
Holkar and undoubtedly he did not acquit 
himself very well;-for he professed him- 
self unable to remember certain matters 
which he might fairly be expected to 
recollect. There the case ended for the 
day and ou the following Monday when 
the oase was called on, the plaintiff Bhug- 


wandas consented to the claim being 
dismissed with costs and the Judge 
observed that he had adopted a wise 


course. Mr, Dada consequently did not 
appear as a witness and was not examined 
or cross-examined. 

The articles complained of by the plaintiff 
Mr. Surajmal have been quoted from fully by 
my Lord the Chief Justice and I need not re- 
peat the quotations. On the fasts appearing, 
I think the- writer would have been 
within the limits. of fair comment had 
he said that the claim made by Bhug- 
wandas was extremely suspicious, indeed 
probably false, and that the allegations 
against Mr. Surajmal, both as to pro- 
fessional misconduct and as to his part 
in Bhugwandas’ snit, had not, owing to the 
collapse of the case, been satisfactorily met and 
that they demanded further and fuller en- 
quiry. That would have been legitimate 
comment, But Mr. Horniman went further 
than this, He wrote: “That the plaintiff 
(Bhugwandas) was merely the creature of 
Mr. Surajmal admits of little doubt in 
view of the circumstances revealed”. This, 
when taken with the rest of the article in 
which it appears, amounts to saying that 
Mr. Surajmal, there was little doubt, had 
committed the serious criminal offence of 
engineering a false’ olaim, It is a grievous 
thing to say of any man, an atrocious 
thing to say of a Solicitor, unless it is- 
true or unless there are the strongest 
grounds for saying it. It is not true: Mr, 
Horniman does not sontend that it is true. 
Then were there strong grounds for saying 
it? I think the grounds were not strong 
enough, What were they P 
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(1) Mr, Dada alleged in his written 
statement that the claim on the promissory 
note was false and that ib was engineered 
by Mr. Surajmal, and described in detail 
how this was so because of Mr. £uraj- 
mal’s intimate 
between Mr. Dada and Tatia Saheb Holkar. 

(2) The claim on the promissory note 
was probably a false claim, for it had com- 
pletely broken down. 

(3) Mr. Surajmal had undoubtedly been 
intimately connected with Tatia Saheb 
Holkar’s suit. 

(4) The promissory note was in favour of 
-a person who at the time if was made was 
Mr, Surajmal’s clerk, 

(5) Mr. Suraymal had presented the plaint 
in the suit on the promissory note. 

(6) He had given evidence in that suit 
on the side of the plaintiff and had ap- 
parently not acquitted himself satisfactorily. 

What were the circumstances on the 
other side ? 

(i) There: was no ostensible connection 
between Tatia Saheb’s suit and the pro- 
missory note or the suit on it, 

(7) Everything that Mr. Dada asserted, 
except this connection, might be perfectly 
true and yet would not indicate that Mr. 
Surajmal was the real owner of the pro- 
missory note; apart from Mr. Dada’s 
allegations, there was no ostensible or in- 
herently probable connection between the 
two suits. | 

(3) Mr. Surajmal had not directly sup- 
ported. the claim on the promissory note. - 

(4) He had appeared as a witness in 
circumstances which placed him ata greater 
disadvantage than there was any need for; 
in other words, he had adopted the earliest and 
most courageous method of clearing his charac- 
ter. 

(5) He was not cross-examined as to 
his direct connection with the promissory 
note, so any inferences as to what would 
have transpired had he'been so cross-examined 
were absolutely conjectural. 

(6) He had‘. failed, in so far as he 
failed: under oross-examination, merely on 
matters concerning the suit between Mr. Dada 
and Tatia Saheb Holkar. 

(7) Mr. Dada had not been examined or 
sgross-examined, so his story remained unr- 
tested. : 

Treating myself as a Jury I should hold 
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on these circumstances that it was not 
‘fair comment to write as Mr. Horniman 
wrote. It was, of course, apparently quite 
possible that what Mr. Dada alleged was 
true; it was a view which undoubtedly a 
reasonable man might have adopted. But 
it was a very conjectural view; especially 
as Mr. Surajmal had nof been cross-examin- 
ed about the promissory note and as Mr. 
Dada had not given evidence. To adopt 
that view meant reliance ta far too great 
an extent on the untested assertions of Mr. 
Dada, not supported by anything in the 
cross-examination of Mr. Surajmal which 
bore diregtly on the making of the promis- 
sory note or the question who was its real 
owner. It is not to my thinking fair com- 
ment on so conjectural a foundation to write 
in a newspaper of a person by name that 
probably he has committed what is in effect a 
serious criminal offence. 

In writing as he did, itis quite plain to 
my mind that Mr, Horniman eschewed im- 
partiality; he took sides and became a 
partisan. This is natural enough when we 
become aware of the kind of enquiry Mr. 
Horniman made before writing the articles. 
He not only had before him the pleadings 
in the snit and the evidence as reported 


‘in the Bombay Chroniele, but he saw a 
Mr. Engineer about the case. Mr, Mngi- 
neer knew a great deal about it. He was 


a former clerk of Mr. Surajmal and at the 
time the articles were written was on bad 
terms with him. Mr, Engineer also had 
had to do with preparing Mr. Dada’s de- 
fenos and supplied Mr. Horniman with a copy 
of observations prepared for Mr. Dada’s 
Counsel. These observations had not in 
fast been given to or read by the Counsel 
for Mr, Dada at or before the hearing of 
the suit; but they had been prepared and 
they desaribed the whole matter in the most 
unfavonrable light for Mr, Sarajmal. It is 
unlikely that Mr. Horniman would be led 
to an impartial view of the case by 
seeing Mr. Engineer or by reading the oberva- 
tions. Now a journalist or an Editor is 
not bound to ba impartial, but when he 
becomes a partisan he takes greater riska, 
though no doubt he writes mora interesting 
matter thau when he remains impartial, 
This is more especially so when the writ. 
ing gives currency to charges reflasting 
very .seriously on the honestly and pro- 
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fessional conduct of an individual. I do 
not use the word ‘partisan’ in any derogatory 
sense but according to its true meaning. 
We are almost all of us partisans when 
we take to criticism, and the law allows a 
great latitude. to partisan criticism of 
the public utterances and doings of public 
men; of persons who advertise themselves; 
of books, plays, works of art and so forth; 
but not so much latitude to criticism of 
the honesty and reputation of individuals. 
Public policy encourages freedom of speech 
in tha one case, not in the other, and 
the standard of fair comment is different 
in the two classes of cases, 

The question before us is almost, if not 
quite entirely, one of fact and not of law; 
what is fair comment never has been, and 
presumably never will ba, defined. Itisa 
matter for a Judge of facts to determine in 
each particular case in the light of the 
sircamstances of the case. Bat I have said 
that the standard of fair comment when a 
person’s personal character is assailed is 
different from the standard where there is 
merely criticism of public matters. That 
may appear to be a statement of law, though 
personally I think itis not, but merely an 
indication of the frame of mind in which as 
a Judge of fasts l approach the case. But 
ifit isa statement of law there is, it seems 
to me, -excellent authority for it. I rely on 
the concluding part of the judgment in 
Wason v. Walter(12), especially this passage:— 

“ As to the latter, the Jury were told that 
they must be satisfied that the article was 
an honestand fair comment on the facts,— 
in other words, that, in the first place, they 
must be satisfied that the comments had 
been made with an honest belief in‘ their 
-justice, but that this was not enough, inas- 
much as such belief might originate in the 
blindness of party zeal, or in personal or 
political aversion; that a person taking upon 
himself publicly td oriticiseand to condemn 
the conduct or motives of another musi bring 
to the task, not only an honest sense of 
justice, but also a reasonable degree of 
judgment and moderation; so that the résuls 
may be what a Jury shall deem, under the 
Giroumstances of the case, a fair and legiti- 
mate criticism on the conduct and motives 
of the party who is the object of censure.” 
` Also on Fletcher- Moulton, L. J.’s judgment 
- (12) (1869) 4 Q. B-73at p 96; 8B. & 8, 671; 38 
i. J. Q B. 34; 19 La T. 409; 17 W. R, 169, 
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in the case of Hunt v. Star Newspaper Company 
(2) and especially on this passage at page 321: 

“ Any other interpretation would amount 
to saying that, where facts were only suff- 
sient to raise a suspicion of a criminal or 
disgraceful motive, a writer might allege c. 
such motive as a fact and protect himself 
under the plea of fair comment. No such 
latitude is allowed by English Law.” 

As compared with the accusation of a 
serious sriminal offence, the further accusa- 
ticn of unprofessional conduct is less import- 
ant; though it has occupied a large share 
of the attention of the Judges both bere 
and in the trial Court. Taken by them- 
selves the portions of the articles relatirg to 
the professional misconduct ave certainly 
less unfair than the portions rela‘ing to the 
criminal offence; but they are so mingled 
toge her aud so interrelated that it is impos- 
sible t> say what woald be the character of 
the articles had they.bee1 ‘confined to ,the 
ease of professional misconduct. ` 

It is enough to sustain the decree of the 
trial -Court that the commerts on the ac- 
cusation of a criminal offence are found not 
to be fair comment, acd I think that decree 
should be sustained. But I do not think that 
Macleod, J.’s judgment on the libel regarding 
professional misconduct is shown to be wrong, 
The writer set out one absolute misstate- 
ment of faot about the cheque; and one 
assertion that “it is alleged,” whereas if 
was not so alleged anywhere in the: pro- 
ceedings before the Court. Whether these 

~ were exonsable misstatemants, and if so 
whether the general effect of the allegations 
justified the articles, are questions of fact 
and I am far from sure that Macleod, J.’s son- 
alusi ms were wrong on those questions of fact. 





Scorr, C. J.—In this case the appeal from 
the Original Side wis heard by this Bench 
of two Judges, and upon their differing, the 
qnestion is whether the appel should be 
decided in ascordauce with tke majority of 
the Judges who heard the case, including” 
the trial Judge, or in accordance win the opi- 
‘nion of the senior Jndge of the Uourt. The first 
result would follow if sestion 93 of 
the Civil Procedure Code applied; the 
second result would follow if clause 36 of 
the Letters Patent applied. It can hardly 
be said that there is any long-standing 
practice in regard to such appeals from 
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the Original- Side where there is a difference 
of opinion in this Court, Until this year, 
I am only aware of one case in which 
the Judges have differed in a case of appeal 
from the Original Side, That was the case 
of Jehangir y; Secretary of State (13). There 
“the provisions of section 575 of the Code 
were applied: the differing Judges referred 
the point to a third Judge, and the decision 
was given in accordance with the view of 
the majority. There was no argument upon 
the point, and the question was not raised 
whether clause 36 of the Letters Patent 
should not be preferred. A few weeks ago 
the members of this Bench differed in 
another case from the Original Side, and 
the point of law upon which they differed 
was, following the precedent in Jerangir’s 
case (13), referred to 
for decision. So far as I know, 
these are the only cases in this Court in 
which the point might have been argued, 


_ but it was not argued in either case: 


We have now heard full argument upon 
the question, and we are of opinion that 
clause 36 of the Letters Patent applies. 
Section 4, olanse (1), of the Civil Prosedure 
Code lays down that: “In the absence of 
any specific provision to the contrary, 
nothing in this Code shall be deemed to limit 
or otherwise affect any...special form of pro- 
sedura prescribed, by or under any other 
law for the time being in force”; and 
clause (2) of that section shows that clause 
(1) was intended to be of general appli- 
ostion. There ain ba no doubt that the 
provisions of the Latters Patent hava pras- 


oribsd spesial forms of prosalura in sartain 


ov3a3, cuter alia, where Jadgas of tha sama 
Banoh haya differed, That’ the Lattera 
Patant in all oases is paramount with 
ragard t Original Side matters appəara to 
us to be clear from the provisions of 
section 129 of the Oode, which says that: — 

“Notwithstanding anything in this Code, 
any High Court established under the Indian 
High Courts Act, 1861, may make such 
rules not inconsistent with the Letters Patent 
establishing it to regulate its own procedure 
in tha exersise of its original oivil jurisdic- 
tion as it shall think fit, and nothing 
herein contained shall affect the validity of 
any such rules in force at the commencement 
of this Code.” 

(13) 6 Bom. L. R. 230, 
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The Original Side Rules are concerned not 
only with the trial of sases by the trial Judge, 
but also with the trial of appeals arising 
in the original jurisdiction, and here we 
have an indication that in auch cases no- 
thing should be done which is inconsistent 
with the Letters Patent, 

It has been urged that if the sestions 
of the Civil Procedure Code in relation to 
appeals and the rules enacted thereunder 
do not apply, thera is nothing which will 
apply to the trial of appeals from the Original 
Bide in the High Court. Section 4, howe 
ever, does not prevent the application of the 
Code except where special forms of procedure 
are prescribed by the Letters Patent and 
the rules made under the High Courts 
Act and Letters Patent. It is only in the 
cases thus specially provided for that the 
provisions of the Code are excluded. 

It is to be noted that in a somewhat 
analogous case the Privy Council, in their 
judgment in Hurrish Ohunder Ohowdhry v. 
Kalisundert Debi (14), held that section 
588 of the Code of 1882 did not apply, and 
as a consequence, clause 15 of the Letters 
Patent relating to judgments was" applied. 
Again, in two other High Courts, in Madras, 
as reported in Roop Laul v, Lakshmi Doss 
(15) and in Allahabad, as reported in 
Lachman Singh v. Ram Lagan Singh (16), the 
Judges of those Courts have come to the 
same conclusion as we now arrive at. 

The result will be that ‘the decision of the 
Senior Judge will prevail, the decree will be 
reversed and the snit dismissed, but without 
costs as two Jadges have desided in favour 
of the plaintiff and only one in favour of the 
defendant, 

Heaton, J.—I concur, 

The plaintiff appealed under clause 15 of 
the Latters Patent, and the Court after 
hearing Mr. Strangman, Advocate-General, 
(with him Mr, Mull), for the Appellant, and 
Mc Setalvad (with him Messrs, Bahaduryt 
and B.J. Desai), for Respondents Nos, l and 
2, delivered the following 

JUDGMENT. 

Barcnetok, Acting O. J.—This is an appeal 
under clause 15 of the Letters Patent from 
* (14) 9 0. 482; 10 I. A. 4; 12 0. L. R. SIL; 7 Ind, Jur: 
161; 4 Sar. P. O. J. 405; 4 Ind. Dec, (N. 8.) 970, 

(15) 29 M. 1. 

(16) 26.4. 10; A. W. N, (1903) 162, 
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a dearee of a Bensh of this Court consisting of 
the Chief Justice and Heaton, J. These 
learned Judges having differed in opinion, 
it was held that the judgment of the 
Chief Justice must prevail, ze, that the 
“suit must be dismissed. The plaintiff con- 
sequently brings the present appeal. 

Tha plaintiff is a Solicitor of this Court 
"and the suit was filed to obtain damages. for 
libel alleged to'be contained in two artisles 
which appeared in The Bombay Chronicle 
‘and were admittedly written by the Editor 
of that journal, ‘the first defendant. To 
him I shall refer in future as the defend- 
-ant, as the substantial defenceis made on 
“his behalf, 


The circumstances in which the articles” 


complained of came to be written are as 
follows: Among the plaintifi’s clients were 
two well-to-do men, one ijada and one Tatia 
Saheb Holkar. In 1912, Dada, in the name 
of his mother, Ashidbai, entered into an 
agreement with Holkar for the purchase 
of-a valuable house, the property of Holkar. 
Bat Holkar was unable to carry ont this 
agreement as he had already agreed to sell 
the hoúse to one Khambatta, who obtained 
-against him a decree for specific perform- 
ance. Dada then instituted a suit against 
` Holkar claiming damages for breach of the 
contract ‘of sale, and this suit was ultimate- 
Jy -settled’in January 1914 by the payment 


of Rs, 3,000 by Holkar to Dada. At this 
time thera was in the service of the 
plaintiff +a clerk named Shambhuprasad, 


«who died in June 1914, leaving a brother 
‘named Bhugwandas, In July 1915, Bhug- 
-wandas, through’ his Solicitor, the plaintiff, 
filed a suit on a promissory note for 
Rs. 3,000, executed by Dada in favour of 
Shambhuprasad. The suit was instituted 
as a short cause, but, a written statement 
being filed by Dada in August, the plaintiff 
was : discharged :as ‘Solicitor on the 
regord on Yth September 1915, Stated 
shortly, Dada’s!defence to this: suit was that 
the promissory note had been passed with- 
out consideration, that Shamuprasad was 
the mere nominee:or prete nom of the plaint- 
iff, and that the note was passed on an 
‘understanding with the plaintiff’ that he 
was tobe paid Rs. 3,000 if, as he promised, 
he succeeded.in obtaining for Dadaa sum 
exceeding Rs. 20,000 as damages in Dada’s 
guit against Holkar, Dada went on to plead 
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pa 4 
that, as he had reseived only Rs. 9,000 in 

his suit against Holkar, he had refused 
to honour the promissory. note, and hence 
the suit brought against him by the plaintiff 
in the name of Bhugwandas, ` Bhagwandas’s 
suit cameon for hearing. before the late 
Davar, J., on:‘Saturday the 26th February 
1916, Issues were raised, among them 
being theissue whether, as Dada contended, 
the plaintiff was a necessary party. On the 
Saturday two witnesses were called by 
Bhugwandas as to the promissory : note, but 
admittedly these witnesses’ evidence was 
not such as any Court could accept. Then 
the plaintiff went into the witness-box, 
being an indispensable witness for Bhugwan- 
das, and denied generally the truth of the 
allegations made against him in Dada’s 
written statement. At this hearing a 

beginning was made of the cross-examination 
of the plaintiff, but this cross-examination 
was far from being finished when the Court 
rose for the day, and the case stood over 
till the following Monday, the 28th Febru- 
ary. On the sase being called on on the 
Monday, ‘Bhugwandas, through his Counsel, 
immediately submitted to a decree dismiss- 
ing the suit with, costs, the learned Judge 
observing that in taking this course 
Bhugwandas had acted very wisely. The 
present plaintiff made no intervention either 
by way of protest or by way of applica- 
tion to the learned judge for an enquiry 
made in the written 
statement ; he acquiesced in the dismissal of 
the suit with costs, and there matters rest- 
ed for the time. A week later, that is, 
‘on 7th March, appeared the first of the 
two articles now complained of, but again 
the plaintiff made no sign. On the 15th 
March, the newspaper published the: second ` 
of the two articles, and on the 18th March 


. the plaintiff filed the present suit, 


The question is,‘ whether these : articles 
libelled the plaintiff, in other words, 
whether the defendant in these articles has 
transgressed the limits of fair comment 
allowed to a journalist. I agree with the 
Chief Justise in thinking that this question 
must be answered in the defendant’s favour. 
I find that all material facts are truly stated 
in the articles, though it may bə that there 
are one or two small deviations from- ab- 
solute accuracy on minor points. which are 
of no influence on the conclusions, and 
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I find thatthe conclusions are such as ought 
to be drawn from the premises by a critic 
bringing to his work the amount of 
care, reason and judgment which is re- 
quired of a: journalist, 

In the first: place; it is not alleged that 
there was any pre-existing malice or ill-will 
between the parties, and it is not denied 
that the subject-matter of the articles, the 
conduct of a Solicitor of this Court, as dis- 
closed in proceedings in this Court, is s 
topic of publio interest and importance, 
- Then I must give it as my own opinion, 
after -a oareful reading of the articles, that 
the real object of them is, not to condemn 
the plaintiff out of hand, but to pray for 
further investigation into serious allega- 
tions: which: had been made on solemn 
affirmation: against his integrity, and which 
were still left inthe region of controversy. 

I now read ‘the material passages from the 
articles: complained of, as those passages are 
set outi in paragraphs 5 ‘and-6 of the plaint:— 

“This bare recital of ‘the main allegations 
of the defendant in the case is sufficient 
to reveal ' very grave misconduct on the 
‘part: of a. Solicitor, if the allegations 
< were well-founded. As to that, after the 

first day’s hearingand while Mr. Surajmal 
was still under a severe cross-examination, ' 
in which he suffered from some lapses of 
memory, the oase was suddenly withdrawn, 
the Judge, Sir Dinshaw Davar, appro- 

priately- remarking that the plaintiff had 
adopted a very wise course. That the 
plaintiff was merely the creature of Mr. 

Surajmal admits of little- doubt, in view 

of the circumstances - 

Mr. Surajmal should have thus been son- 
tent to bave the case withdrawn and the 

very ugly allegations made- against him 

left unrefuted is a matter which demands’ 
further inquiry. If’ the sharge- that he 
deliberately instigated one of his olients 
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further, on the basis of the defendant's 
allegations, though the matter was not 
fully revealed in Court. It is alleged that 
in spite of the fact that the defendant 
was represented in his suit against Tatia 
Saheb by another firm of Solicitors, Mr. 
Surajmal settled the whole matter direct 
with him and then wrote fo the other 
Solicitors stating: ‘Weare informed by our 
client’s agent that the above suithas been 
settled by the parties out of Court.,....We 
are informed that your client has written 
to you accordingly.’ As a matter of fast 
there was no intervention on the part of 
any “agent” atall. The matter was settled 
between Mr. Dada and Mr Surajmal 
direst and the latter wrote this letter, 
it is alleged, to prevent it being known 
that he had communicated with or seen 
Dada in the absence of his Solicitor. 
That, again, is oonduct which requires 
explanation, and we trust that Mr. Surajmal 
will te called upon to give such explana- 
tion, as well as that of other allegations 
made against him, by the Chief Justice or 
the Law Society.” 

“That Mr. Surajmal Mehta re this suit 
for Rs. 9,000 over the head of the Soli- 
oitor who was acting for Mr. Dada, deal- 
ing with the latter direct and paying to him 
his own cheque while he afterwards wrote 
to Mr. Dada’s Soilicsitor a letter stating that 
his (Shrajmal's) firm had been informed by 
the Tatia Saheh’s agent that the suit had 
been settled by the parties out of Court, 
whereas, as, a matter of fact, there was no 
intervention by the agent and the cheque 
was given by Mr. Surajmal Mehta him. 
self. The allegations of the defendant 
were largely developed in the cross-exami- 
nation of Mr, Surajmal Mehta by Mr. 
Davar and he was still under oross-exami- 
nation when' the case was adjourned on the 
first day. When it was resumed on the 


to bring an action for: damages against: -2nd day the plaintiff withdrew and the 


another of’ his olients, sending him to` 


another Solicitor for the purpose, and- 
then arranging a settlement over that: 
Solicitors héad, were true then it is 


perfestly oldar that’ Mer. Surajmal would: 
not be a suitable person for the 
practice of 'the honourable profession of a 
Solicitor,” 

“As regards the last named point it may 
be as well to elucidate the matter a little 


allegations remained unanswered. In re- 
gard to these grave allegations Mr, Suraj- 
mal was unable to remember whether the 
version of ‘the defence put to him was true 
or not, He did not remember whether the 
defenddnt went to the other Solisitdr, Mr. 
D’Cunha, at his suggestion or not, nor did 
he ramember whether a draft of the notice 
sent by thedefendant to Tatia Saheb was 
written by him and given to the defendant 
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to be taken to Mr. D’Cunba. Other matters 
of importance he had also forgotten. Since 
it is to be presumed -that these questions 
were not put without the existence of evi- 
dence in the possession of the deféndant to 
back them up, it seemsto us undesirable 
in the public interest that the matter 
should te left at a stage it had reached 
when the plaintiff thought fit to withdraw 
the case.” 

As the case bas been argued before us 
by the learned Advyocate-General for ‘the 
plaintiff, the imputations complained of aa 
libellous fall into two lasses and may 
conveniently be summarised as follows :— 

(a) the imputation that in bringing an 
unsustainable suit against Dada, Bhugwan- 
das was acting merely as the creature of 
the plaintiff, who acquiesced in the dismissal 
of the suit, thongh Dada’s charges against 
him were thus left unrefuted and unanswered; 

(b) the imputation that the plaintiff was 
guilty of grossly unprofessional conduct 
in the manner in which he cettled Dada’s 
suit against Holkar and in writing an un- 
true letter with the object of disguising 
that misconduct. 

In regard to point (a) the defendant 

pleaded fair comment:in regard to (b) 
the defence was justification quoad tke facts 
stated, and, for the rest, fair commert.. 
. So far as concerns the law, the principal 
authorities bearing upon the question of 
libel by~a journalist are cited and con- 
sidered in the judgments of the Chief 
Justice and Heaton, J, 

In the view I take of the cage no useful 
purpose would be served by any further 
disenssion of these authorities. So far as 
the question of Jaw concerns this appeal, 
Ï do not think we need travel far beyond 
the decision of the Court of Appeal in 


Hunt v. Star Newspaper Oompany (2), 
where Ccxens-Hardy, M. R., said:— ‘The 
defence of fair comment only arises in 
the event of the plea of justification 


failing, but the plea of justification may 
fail by reason of the facts stated not being 
substantially- true,” Here, of course, on 
the first charge the plea of fair comment 
is the only point for consideration, for 
there is no plea of justification; but I 
quote the passage to show that the Master 
of the Rolls required only that the state. 
ment of facts shopld be, rot abgolrtely, 
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Tt is trne that the 
in the judgments 


but substantially, true. 
adverb is not repeated 
of the Lords Justices, but the learned 
Advocate-General admits that he cannct 
demand more than that the fasts stated 
should be substantially true. In the same 
case Fletcher Moulton, L. J., „a8 he then 
was, Jays down the law in the words 
used by Lord Atkinson in Dakhyl v. Labouchere 
(4), pointing out that where a Judge bas 
ruled that a personal attack can reasonably 
be inferred from the truly stated facts, 
“it is for the Jury to determine whether 
in that particular case the inferense ought 
to be drawn.” “In other words”, the 
learned Lord Justice continues, “a libellous 
imputation is not warranted by. the facts 
unless the Jury hold that -it isa conclusion 
which ought to be drawn from those fasts.” 

The only other cases to which] think 
it may be of advantage to refer are 
South Heiton Coal Company v. North-Eastern 
News Association (7) and Risk Allah Bey v. 
Whitehurst (10). I need not discuss these 
cases. I refer to them only as establishing 
propositions whick, in my judgment, are not 
now open to controversy. These propositions 
are that while the defendant is bound to 
comment on public questions with care, 
reason and judgment, he is not.necessarily 
deprived of his privilege merely because 
there are slight, unimportant deviations 
from absolute accuracy of statement, where 
those deviations do not effect the general 
fairness of the comment. The articles 
must be considered rather in their entirety 
than by separate insistence 
passages, and the Jury—where there is a 
Jury—in our case the Judges— must decide 
what impression would be produced on the 
mind of an unprejudiced reader, who, know- 
ing nothing of the matter beforeband, read 
the articles straight through. 

These, in my judgment, are the material 
propositions of law, and on the understand- 
ing that those propositions are correct, 
I am of opinion that the defence shculd 
prevail, 

On the first imputation, which I bave 
marked (a) above, the defendant’s case appears 
to me particularly strong, and itis to be 
noticed that this is the real gravamen of 
the articles, the imputation marked (b) being 
far less serious. For professional misconduct 
in settling a case oyer the head of the 


. 


on isolated ` 


ra 
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‘Solicitor on the record is venial indeed, 
compared with instigating one’s clerk’s 
brother to institute a false suit. It is now 


admitted that, as to this first imputation, 
the defendant is entitled to be judged by 
the fasts properly available to him at 
the time. when the articles were written, 
without regard to fasts which the plaintiff 
subsequently has established or sought to 
establish. The critical question; therefore, 
is: what were the facts then known to the 
defendant? . 

First, he knew that the antecedent pro- 
babilities were in favour of Dada’s version, 
for it was obviously unlikely that Dada, a 
rich mau, would have borrowed Rs. 3,000 
from a Solicitor’s. clerk of very limited 
means. Secondly, he knew that Shambhu- 
to whom the note purported to he 
passed, was at the time the plaintiff’s 
clerk. Thirdly, he knew that, practically 
from the first, Dada had put forward one 
and the same answer to the claim, an answer 
which, in the ciroumatanses, bore, on the 
face of it, to any one familiar with Indian 
mathods, a .fair appearance of being trne. 
Fourthly, and above all, he knew the 
fate of Bhugwandas’s suit, a circumstance 
whish spoke eloquently in favour of Dada 
and was difficult of reconsilement with the 
plaintiff's denials. Indeed, if I had been on 
a Jury appointed to try this issue, I should 
have said without any doubt that the oon- 
clusion here drawn by the defendant ought 
to have been drawn, and was, in fact, the 
only reasonable conclusion open to a dis- 
interested mind. For, how stood the suit 
when the Court rose on the Sa'urday 
evening? The two witnesses called to prove 
the making of the note had contradicted 
each other beyond hope of reconcilement. 
And the plaintiff himself, so far forth as 
his oross-examination had gone, had, in my 
judgment, cut a pitiable figure. On this 
point I will content myself with quoting 


.the passage where his oross-examination had 
to be broken off for the day. 


These are his 
words — , 

“Dada sent a notice of claim to Holkar. 
I don’t remember if Dada consulted me before 
sending the notice. I did not write the 
notice on behalf of defendant. I think 
D’Cunha did. Defendant asked me what 
to do when he heard of Tatia Saheh’s 
agreement with Khambatte, Į don’t remem- 
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ber what I told him. I don't remember 
if I drafted a notice on behalf of the de- 
fendant. I will not swear that I did not. 
I did not send defendant to D’Cunha I 
don’t remember if I gave a draft of a 
notice to be taken to D’Canha to ba written 
by him and addressed to me. I can’t say 
whether I did it or did not, I do not 
remember if I told the defendant to go to 
some other Solicitor saying that I would aot 
for Holkar.” 

In plain English, when directly questioned 
whether he did not do certain thoroughly 
unprofessional and diskonourable things, 
plaintif’s only answer is that he cannot 
remember, Had his conscience bean easy, 
there could have been no tax on his memory. 
As to the excuse that he was ‘frightened 
by Counsel,” Ido not believe it, That 
would be a good argument. in the case of 
an illiterate villager, butis very unlikely to 
be true of a Bombay Solicitor. 

With this cloud resting upon him on 
the Saturday evening, one would expect | 
to find the plaintiff anxious to dispel it 
on the Monday morning. What we do 
find, however, is that plaintiff is spared 
from any further sross-examination as Bhug- 
wandas consents to the suit being dismissed 
with costs, the learned Judge observing 
that in so doing Bhugwandas was acting 
very wisely. What that meant must have 
been manifest to all in Court. But the: 
plaintiff stands by, acquiesces in the dis- 
missal, and makes no sign or protest or 
application that the charges against him 
should be withdrawn or investigated. As 
a jaryman, I should not hesitate te draw 
the inference that his main anxiety was to 
escapes further sross-examination, hoping 
that it would be nobody's business to inves- 
tigate the charges now that Dada was 
satisfied. There were the two cases before 
the Oourt, that of Bhugwandas and that 
of Dada; Bhugwandas submitted to defeat, 
lest worse should happen, and it was a 
fair inference that Dada’s account was 
probably true. In all this the plaintiff 
quietly acquiesced, and his praesent reasong 
for that acquiescence may be stated. If 
is enough to state them, for they carry 
their own comment: “Oo the 28th, the 
following Monday I was prepared,” he says, 
“to continue my evidence, when Mr. Biha- 
durji, plaintif’s Counsel, informed the Court 
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that the suit was going to be dismissed. 
I was not surprised. I was quite indifferent, 
as I was not concerned.” And he remained 
unconcerned, and continued unconcerned even 
after the appearance of the first alleged 
libel on the 7th March. When the second 
article appeared on the 15th March, and 
it was ‘clear that the attitude of unconsern 
was not likely to evade the charges, then the 
suit was brought on the 18th March. 

It is true that, as the learned Advocate- 
General has urged, the plaintiff had on 
solemn affirmation formally denied that 
Bhugwandas was his nominee, and I agree 
that this fact ought not to have been 
withheld, but ought to have been stated 
for whatever it is worth. But the omission 
cannot, I think, serve as a set-off against 
all the evidence-on the other side. I do 
not think it can bə said that defendant 
designedly suppressed all reference to plaint- 
iff's denial. I think rather he took it for 
‘granted that his readers would assume that 
the Solicitor charged with fraud would 
deny the fraud, for, except upon that impli- 
cation, no further inquiry would be needed, 
and the gist of the articles isto demand 
inquiry. 

On two small points of verbal critisism 
1 think it will be enough to state my 
opinion summarily. As to the phrase “little 
doubt,” the defendant is entitled to say 
ihat it means what it says, and does not 
mean “no doubt.” As to “mnrefuted,” I 
think that “refuted” means disproved, satis- 
_faotórily met, put out of controversy; and 
the word unanswered’ in its context seems. 
to me to bear the same meaning.as ‘unre: 
futed.’ On both points, therefore, I accept 
the interpretation offered for the defend- 
ant. _ 

Upon this first imputation there is one 
miastatement of fact. According to the 
article ib was plaintiff who explained that 
it would not look well if the note were taken 
in the Solisitor’s name, whereas in fact 
Dada’s case was that it was Shambhuprasad 
who offered this explanation, This in- 
accuracy appears to me of no consequence for 
three reasons: first, the plaintiff, who should 
know where he is libelled, has never oom- 
plained of it, nor was the point ever taken 
` till in this second appeal it was suggested 
by my brother Marten; secondly, it is obvious 
on Dada’s case, that even though the actual 
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speaker may have been Shambbuprasad, he~ 
was the mere mouthpiece of his master, the 
plaintiff, and, thirdly, in the fourth paragraph 
of Dada’s written statement it was expressly 
asserted that the demand for Rs, 3,000 was 
made by the plaintiff in person. 

With regard to the argument that the 
defendant was not justified in using the 
“observations” brought to him, at his 
request, by Engineer, the discharged clerk 
and avowed enemy of the plaintiff, I 
entirely agree that in seeking help 
from Engineer the defendant acted very 
indiscreetly, and ran very grave risks, 
But this circumstance will not affect the 
result if I am right in holding that all 
substantial matters of fact are truly stated, 
and -all comments on the facts are. fair 
within the meaning of the law as already 
explained. In justice to the defendant it 
must also be remarked that all that he- 
acted upon was, not any verbal assurances 
or statements of Engineer, but three official 
papers which, thongh produced by Engineer, 
would naturally be assumed by thedefend- | 
ant to be above reproach. Indeed the 
present objection is confined to one of the - 
papers, viz., the observations for Counsel, 
and it is the fact that these: observations 
had never been submitiedto Counsel But 
the defendant did not, know that, and I 
do not think that he is obnoxious to very 
grave sensure if he supposed that these 
formal observations for Counsel had a founda- 
tion in truth. AN this, however, is not, 
in my view, very material, , because my 
exoneration of the defeudant is based on the 


. opinion that his facts are true and his .com- 


ments fair. 

I have now discussed all the arguments 
which were addressed to: us on imputation 
(a), and for the reasons given I find that 
the defence of fair comment must suo- 
ceed, 

The second imputation. that which I 
have marked (b) above, is, as I have said, 
of a far lass serious character, and, may, 
I think, be dealt with more summarily. . 
The--gist of it is that the plaintiff settled 
Dada’s suit. against Holkar in a manner 
contrary to professional.rules or etiquette, and 
then,—this is “the sting of it”, says the learned 
Advocate. General—wrote an untrue letter in: 
order to conceal the professional misconduct. 
The letter in question, admittedly written 
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by plaintiff to the other Solicitor, is in these 
terms: i 


“We are informed by our alient’s agent 
that the above suit has been settled by 
the parties out of Court...We are informed 
that your client has written to you ascord- 
“ingly.” 

The question really turns on the meaning 
to be put upon this ‘letter. But before 
that is considered, it will be convenient 

“to notice the argument of the Advocate- 
Géneral that the defendant must fail here 
because he is guilty of two misstatements 
of fast. These misstatements are, it is 
said, first, that, acoording to the artiole, 
plaintiff gave his own cheque to Dada, 
whereas the 
Holkar’sicheque; and, secondly, that, acoord- 
ing to the article, there was no interven- 
tion of any agent at all, whereas the 
fact is that, on behalf of Holkar, his 
agent, Vinayakrao, took part in the 
settlement. 

Astothe first of these statements, it 
is admitted that it is a misstatement, and 
that in fact the’ cheque was Holkar’s, and 
not plaintifi’s. But the inaccuracy appears 
to me to-be immaterial and to fall within 
the slight margin of error allowed by law 
because . it signifies nothing, and never 
did signify anything, whether the cheque 
was the plaintiff's or Holkar’s: nobody 
had ever suggested that the money was 
plaintifi’s and if was common ground 
that if came from the pocket of Holkar. 
Moreover, I feel sure that the inaccuracy 
wasa bonafide slip due toa not unnatural 
reading of a passage in Dada’s written state- 
ment. The passage runs :— 


“The said suit against Tatia Sabeb 
Holkar was settled by Mr. Surajmal with 
this defendant for Rs, 9,000 for damages. 
When Mr. Surajmal gave this defendant a 
cheque in payment of Rs. 9,000, eta,” 

in my opinion this passage would suggest 
to many readersthat Surajmal gave his own 
cheque, . 

As to the second. alleged misstatement 
of fact, that brings me to a considgera- 
tion of the meaning of the letter, for the 
question whether there is, or is not, a 
misstatement turns upon the meaning of 
_ the passage which | have sited from the 

letter. The defendant’s assertion is; — 
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fact is that plaintiff gave. 


“On 


-lately managing clerk,” 
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“As a matter of fact, there was no in- 
tervention on the part of any ‘agent’ at 
all, The matter was settled between Mr, 
Dada and Mr Surajmal direct, and the 
latter wrote this letter, it is alleged, to 
prevent it being known that he had com. 
municated with or seen Dada in the absence 
of his Solisitor,” 

The passage which I last quoted from 
Dada’s written statement is, 1 think, 
sufficient answer to the contention that for 
these allegations the defendant had no better 
authority than the “Observations”, And as 
I read the present excerpt from the alleged 
libel, what it imputes is that plaintiff 
settled with Holkar (or his agent) and 
Dada over the head of Dada’s Solicitor, 
D’Cunha, and that there was no intermedi. 
ary between plaintiff and Dada. Ido not 
think the imputation is that Holkar wag 
not represented at the settlement, nor wonld 
there have been any point in making such 
an assertion. Tha point is,asI understard 
it, that here again (according to Dada’s 
version) the whole business was really 
plaintiff’s though Dada was put up to file 
the suit, and consequently when the snit 
same to be settled, we find plaintiff settling 
behalf of Dada without reference 
to Dada’s then Solicitor, D’Cunha. T must 
say candidly that that is what the passage 
means to me after all the argument we 
have heard, so that I feel safe in saying that, 
at least, that is what the words may 
have conveyed toa fair, unprejudiced reader. 
But upon that meaning I find that the 
defence is established. For there was no 
reference to D’Cunha, and the letter 
commented on was in fast written by 
plaintiff. 

In the present suit, no doubt, the plaint- 
iff asserts that the . settlement was made 
by Engineer and Vinayak without consulting 
him, Engineer, on the contrary, says that 
plaintiff took part in the settlement and 
that is intrinsically so much the more 
probable story that I believe it; though 
Engineer isa poor witness, and on their 
merits, I see little to chose between him 
and the plaintiff, In the suitof Bhugwandas 
all that the plaintiff said npon this point 
was: “The arrangement was brought about 
by Nanabhoy Cowasjee Engineer who was 
Farther corrobora- 
tion of this view is, I think, supplied by 
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the admitted fact that plaintiff himself 
drafted the letter, Exhibit 2, a letter from 
Dada (in the name of his mother Ashidbai) to 
D’Cunba apprising the latter that the suit had 
been settled. I cannot doubt that plaintiff 
was himself instrumental in making this settle- 
ment with Holkar, and admittedly this was 


done “over the head of” że., without reference’ 
When, therefore, we 


to Dada’s Solicitor. 
find the plaintiff writing to the other 
Solicitor that the plaintiff is merely “inform- 
ed” of the settlement by Vinayak, 1 think 
it is perfectly fair comment to say that 
this is suggestio falsi, intended to conceal 
the fact that the settlement was made by the 
plaintiff himself. 

On these grounds I am of opinion that 
on the second imputation also the defence 
must be allowed, in other words, the appeal 
fails, and this Court’s order should be that 
the plaintiff’s suit be dismissed and plaintiff 
should pay all costs throughout, 


Beamay, J.—In my opinion there is no 
libel. Before going into the details of 


this case I think it desirable to get, and~ 


keep, clearly in view, some distinctions 
between the principal defences to a libel 
action, which are often confused, both 
in argument and in judicial pronounce- 
ment. 


(1) A defendant may contend that the 
fasts complained of are not libellous; or 


(2) a defendant may claim privilege; or 

(3) defend upon the ground of fair com- 
ment; or B 

(4) he may justify, that is, plead the 
truth of the facts complained of. 


The first of these defences may be neg- 
lected. Italeays was, and still is, to some 
extent, a matter of law for a Judge and 
not of fact for a Jury. Privilegeand fair 
comment are frequently confounded even 
jn the dicta of mosteminent English Judges. 
Yet they have nothing in common, Privilege 
implies that the matter complained of isa 
libel, but, in the circumstances of its publica- 
tion, and more especially in the relation of the 
parties, is protected. Fair comment never 
is libel. Speaking generally, the defence of 
privilege is particular to the defendant seeking 
to avail himself of it, while fair comment 
jg gommon.tp everybody. The defenge of 
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truth Gaplios that the matter complained 
of is libellous, but if true, there is a com- 
plete answer. Fair comment may be true 
or it may not, The language of the law 
always seems to me very loose and inexact 
in treating of these topics Any statement 
in positive form is pounced upon as & 
statement of fact, going beyond comment 
proper, and, therefore, outside the protec- 
tion which the law gives to fair comment. 
But- it is clear that if by comment is 
meant inference “from facts truly stated, 
the prosess of inference legitimately leads 
to a conclusion which may be stated in 
positive form without losing its essential 
character. 

Thus, that which in form is a statement 
of fact, may, on examination, turn out to 
be no more than what English Judges 
have called a deduction from the facts, 
and so, itself “fair comment” in no need 
of justification. Analysing logically, I should 
prefer the term induction to deduction, but 
the reasoning of the law, in comparison 
with the far more rigorous reasoning of 
logic and metaphysio, is blunt edged, and 
tends to sonform to the notion that the 
law ought to be, if it is not always, the 
expression of the average common sense 
therefore, usually 
couched in the loose and general termino- 
Jogy of average men of average reasoning 
power, and while here and there it seems 
to aim at, seldom reaches verbal precision. 
These ‘obervations are not merely academics 
prompted by pedantry. This trial affords 
striking illustration both in the judgments 
before us, and in the arguments we have 
heard, of the urgent need of a prelimi- 
nary and very exact analysis of the law in 
general, and the materials in thecase to 
which that law is to be applied. I have 
carefully studied the leading English cases 
sited in the judgments of the trial and 
appeal Court, and I do not propose to refer to 
any of them because that study has convinced 
me that the attempts at definition which they 


contain are of very little definitive 
value. The most famous and now perhaps 
the most popular for example is that, 


where the defence of fair comment is set up, 
the Judge is first to determine, as pure matter 
of law, whether the inferences complained 
of oan reasonably be drawn from the 
trae facts and that being done in favour 
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of the defendant, the Jury is next to deter- 
mine whether the inferences ought to be 
drawn, Thus the final judgment is suddenly 
transferred, if not altogether, very largely, 
from the intellectual to the moral domain. 
itis, I think, obvious that any inference 
which can reasonably be drawn is to that 
extent a fair inference. It may not be the 
right inference, but that is not the point, 
From any given group of facts itis almost 
always possible to draw more than one 
perfectly reasonable inferense. Only one of 
them oan be the true inference, but the others 
may be just as fair. And for all purposes 
of this limited defence itis the fairness, or 
reasonableness of the inference or comment 
which is decisive;not its ultimate proved truth. 
The latter will often depend upon further dis- 
closureand the disproof of the truth of the facts 
from which the inference was drawn. All such 
considerations ought to be rigorously excluded 
in handling a defence of fair comment. 

What then is meant by “onght tobe drawn?” 
Nothing more, I suppose, than that the average 
common sense of the people either accepts or 
rejests the inference as, although reasonable, 
not reasonable enough, or as appears from two 
of the judgments before us, that the con- 
clusion reached by the inferential process 
is too positively expressed, and had much 
better have been stated in terms of pro- 
bability, But here again itis clear that 
we are really deciding upon the reasonableness 
of the inference and nothing else. All 
‘judgments of tbat kind are probably 
influenced to a greater or less degree by 
the then known fact that the inference 
was untrue. I must pause here for a 
moment upon the term “ inference. ” 
Inference is strictly a process from, fact 
A to conclusion B. But the subtlest reason- 
ing is baffled when it tries to separate the 
process from the conclusion, and the law, 
which is not subtle at all, carelessly 
identifies the inference with the conclusion. 

For all practical purposes the use of 
inference for that which is reached by 
inference must be accepted, and will be 
found to raise no real difficulty. 1 find, 
then, in this distum, sno real light or 
guidance. For it all comes to this, that 
any comment or inference which the Judge 
thinks the facts .admit, must go to the 
Jury and they are to say whether it is 
fair, that is, reqsonable or not, In doing 
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so, however, they would be affected in 
all probability by a sense of fair play, 
and allow the entrance of many factors 
into the verdict which a more rigorous 
logis would exclude. Remembering that 
fair comment never is libel, it is hopeless 
fo attempt definitions of what is and 
what is not libel in that large olass of 
cases. For the plain truth is that the 
only criterion is the verdict of the Jury in 
each case. If twelve honest butchers, bakers, 
grocers and cheesemongers say that the 
matter is a lihel, it is, and if they say 
it is not, it is not, and there is the begin- 
ning and end of it. Unfortunately Judges 
in this country are deprived of that 
flexible, but, on the whole, very satisfas- 
tory, criterion, deliberately adopted by the 
common sense of the English people to 
correct the nice refinements and excessive 
technicality of the trained judicial mind, 
How nezessary some such rude corrective 
and standard is, the divergence of judicial 
opinion, and the reasons which* have led 
to it in the course of this trial amply 
prove. Another highly prized rule laid 
down in the English cases is that comment, 
to be fair, must be comment on facta 
truly stated. The wide play given to this 
principle in spite of its apparent rigidity 
will be seen later when I deal with the 
actual materialy upon which I base my 
own conclusions. Suffisient to say here 
that, as a rule, it is almost meaningless, 
Fair comment is comment upon facts. In this 
connection anly true facts are facts at all. 
If a “fact” be untruly stated, it ceases 
to be a “fact”, and cannot, therefore, be 
a ground of inference. As commonly applied 
in argument, and sometimes in judgments, 
this rule then is pure tautology, and repeats 
as something new and added what is 
necessarily implied in the proposition of 
fair comment. But what was really meant, 
I think, was that the “facts” upon whioh 
the comment is fcunded, must be truly 
stated, though later they may turn out 
not to be true at all. For all purposes 
of this defence a fast may be truly stated 
and may yet be utterly untrue. In the 
case we are considering some fasts may 
be of that kind, while others may not, 
and these must be proved to be trne, 
if they have formed any material part of 
the ground of inference, or if they are 
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hbellous in themselves. Slurring over these 
distinctions, or possibly, allowing the final 
judgment to be swayed by the knowledge 
that the facis truly stated were after all 
untrue, accounts, I think, very largely for 
the conflict of judicial opinion - before us. 
Much the most difficult part of the case 
turns upon a right understanding and 
a correst application of this factor in tbe law 
of fair comment. First, it is necessary to 
keep clearly apart the classes of fasts I 
have just mentioned. Here the comment, 
alleged to be fair, is comment upon a 
trial. All the materials put in evidence 
at that trial, the plaint, the written state- 
ment, the evidence, and the trying Judge’s 
comment in dismissing the suit with costs 
at the instance of the plaintiff are facts 
the truth or otherwise of which the defend- 
ant was under no legal ‘obligation to 
prove. He could take them as he found 
them and comment upon them. It is quite 
irrelevant to enquire now whether they 
were true or’ false. The defendant had 
to state them truly, that is all. The 
comment went a little further, and touched 
upon at intimately related matter, which, 
as the writer:said, was notfully revealed 
at the trial. Here the plaintiff charges 
him with having stated a fact whioh is 
untrue, and was not put in evidence at 
the trial, that is to say, a fact which the 
defendant himself adduced and first brought 
to the notice of the public, Any fast 
of that kind must be shown (a) 
to be true;or (b) to be no more than an 
induction from the truly stated facts; or 
(c) not libellous in itself ; or (d) im- 
material in the sense -that the comment 
complained of is in no way 
by such fast, and will not be weakened 
by its dismissal from the ground of inference. 
It is only in the latter connection that 
I have introduced the qualification that 
the untrue fact atated must not be libellous 
in itself. 

Although both Masleod and Heaton, JJ., 
have held that the statement, . that Bhug- 
wandas was the creature: of Surajmal 
admits of little doubt,” went beyond the 
limit of fair comment, the. greatest diffi- 
culty in the case, and by far the greater part 
of the ergument before us, centres upon the 
plaintiff's contention that the defendant has 
invented two untrue facts at least, and made 
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them ground of inference against the plaintiff. - 
It appears to me that whatever hope of - 
sucsess the plaintiffand his legal advisers 
could have had from the beginning to 
the end of the trial was rooted in- their 
confidence that they could easily’ prove 
the untruth of these fasts, and so, as was 
said repeatedly by the Advocate-General in 
his argument, the plaintiff must succeed. 
But at no time during the ten or eleven 
hours he was addressing us did the 
Advocate-General appear to me to realise 
certain qualifications, both upon what: was 
actually stated in the impugned writing, 
and the rule he relied on with so much 
assurance. I tried over and over again to: 
bring these possible dangers beforə his mind; 
but, as far as I was able to judge, 
wholly without success. If the facts-which' 
were thus declared by the plaintiff to have 
been untruly stated, to have needed justifica- 
tion and. not to have been justified, were 
eliminated from the case, there would have 
been very little argument before us upon 
the isolafed question whether the comment 
was fair or not. I shall presently show 
that in my opinion no fact was untruly. 
stated that was in any sense material‘ to 
the comment, and that upon the facts: 
truly stated the comment was. fair, and, 
therefore, no libel. Before. sorting the 
materials I am going.to deal with, on the’ 
foregoing principles, I must advert to one. . 
point which . arose for the first. time at 
this late stage. Although the plaintiffihas: 
so strenuously relied throughout upon the: 
untrue statement of facts, those-upon which 
the frst and most serious» comment: was: 
made went virtually: unchallenged. It is- 
true that in Macleod, J.’s judgment we find? 
him of- opinion that there: wasa material ' 
omission, and here.and there-a misstatement. 
But such’ misstatements will, I believe, turn: 
out on: examination not: to be so: much. 
misstatements of : facts, as. themselves :com:. 
ment. If we begin: with the: plaint: and 
enquire what was: the: libel: of which’ tha». 
plaintiff- complained;:, we: shall: : find ‘that it: 
does- not include thd: point: Iram now. 
dealing. with. No one: should knowcbetter: 
than the plaintiff in: a: libel action what: 
the libel is by which he feels: himself: 
aggrieved. He knows exastly where - the. 
shoe- pinches.. Apart from all other: son-. 
siderations I should be disposed to neglect 


Vol. XLVI] 
SURAJMAL V, HORNIMAN, 


anything in the writing as a whole which 
the plaintiff himself did not allege to bea 
libel. Now in the group of fasts which 
had to be truly stated as ground of inference; 
before the defendant could contend that his 
conclusion that the plaintiff in Bhagwandas 
v. Dada was really Surajmal himself was 
“fair comment, there ¢s one misstatement. 
The written statement says that it was 
Shambbuprasad who suggested that the pro: 
< missory note should be in his, and not in 
Surajmal’s name, as it would not look well 
were “it made out in favour of Snrajmal. 
In the articles the writer says that this 
was Surajmal’s suggestion. I believe myself 
that this was a purely accidental slip. It 
makes little or no difference whether in fact 
- tho suggestion came from Shambhuprasad, 
Surajmal’s clerk, or from Surajmal himself, 


if it were made at a meeting at which ` 


Surajmal was present, or even were it made 

‘later, in his absence, with his knowledge 
and approval. No grievance was made of 
this slip at the trial or in the Appeal 
Court. It is not mentioned in the plaint. 
It had never occurred to the plaintiff 
or his legal advisers at any time. But 
towards the close of the Adyccate-General’s 
opening, this point was given him from 
the Bench and he eagerly availed ‘himself 
of it. If we turn to the judgment of the 
learned Chief Justice, it is apparent that 
it had not at that time been taken by 
anybody. There the facts to be dealt with 
are placed in two groups, and the first 
in which this misstated fact would be 
included was said to be virtually unchal- 
lenged. I do not think we ought, now 
that the case has reached its final stage 
here, to pay any attention to this trifling 
error, I shall treat all the material fasts 
upon which ‘the inference that Bhugwandas 
was -Surajmal’s nominee was based as 
having been correctly stated, subject to 
any criticism or qualification which a close 
examination of Macleod, J.S judgment may 
evoke, 

‘There remain, then, (1) an alleged material 
omission in the group of facts upon which the 
inference ‘that-’Bhugwandas was Sarajmal’s 
nominee was based; (2) two alleged mis- 
statements of fact in the second group of 
facts, the general, gist of the comment 
-upon which was that Sorajmal had been 
guilty of writing a letter which was, to 
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say the least, a calculated suppressio veri, 
and generally of professional misconduct, 
These two facts are: (i) that Surajmal 
paid Dada his own cheque for Rs. 9,000 
in settlement of tle suit (Dadu v., 
Tatia Saheb Holkar); and (2) that “as 
a matter of fact there was no intervention 
on the part of any agent,” ets, It ig 
admitted that the defendant made a mistake 
when he wrote that Surajmal paid Dada his 
own cheque. The cheque given by Surajmal 
to Dada was Tatia Saheb. Holkar’s cheque, 
But even were the mistake material, and 
later on I will show why in my opinion 
it was not, it was a very natural mistake, 
In the written statement, a fast upcn 
which the defendant had every right to 
make any fair comment he chose, it is 
stated that “Surajmal gave me a cheque.” 
Now, ia everyday ordinary parlance, if A 
were to say “I had an aceoant with B, 
which he settled with me personally on 
the basis of a reduction of ten per cent, 
and gave me a cheque for the amount,” 
T suppose that ninety-nine men out of a 
hundred would take it for granted that 
B gave A his own cheque for the amount. 
It might turn ont that he had a cheque 
of Q for the amount, which he handed to 
A, but that would be an exceptional case, 
and anyone writing with only the infor. 
mation before him which was then before 
Horniman, might very well have written 
in perfect good faith that Surajmal paid ` 
Dada his own cheque. The second of the 
two facts alleged to be untruly stated 
will need a little more detailed examina- 
tion and analysis in its proper place. 

I think the plaintiff’s case is put at its 


< highest, and is supported by ‘the strongest 


reasoning by whioh it could be supported, 
in the judgment of Macleod, J. I do not 
recollect that anything was added to that 
judgment, which could have been of any 
service to the plaintiff, in the Advosate. 
General’s argument before us. Indeed, by 
far the weightiest consideration I have 
been able to discover in support of the 
conclusion that Horniman’s first and most 
serious inference went beyond the limits 
of fair comment lies in the fact that two 
learned Judges, Macleod and Heaton, have 
been of that opinion. I think, then, that the 
bast way of explaining why I have come to a 
contrary conclusion and giving my own reasons 
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against those on the other side, will be 
to take these judgments and analyse them 
critically, I may premise that the libels 
complained of are really two, and distinct. 
The first is that Surajmal was the real 
plaintiff in the suit of Bhagwandas v. 
Dada and that that suit was, as brought, 
an utterly false olaim to Surajmal’s know- 
ledge. The second is that Surajmal in- 
stigated Dada to file a suit against Suraj- 
mal’s own client Tatia Saheb Holkar, on 
the understanding that Surajmal would 
use his influence with Holkar to settle 
the suif for a sum not less than Rs. 20,000 
and that in consideration of Sarajmal’s 
procurring such a settlement, Dada would 
pay him a sam of Rs, 3,000> Farther, 
that not only was Surajmal guilty of gross 
missonduct in thus setting one of his 
clients against another, and agreeing to 
take a secret commission, but that when 
the settlement was made, although Dada 
was in the hands of another Attorney— 
D’Cunha—-Surajmal settled with him direst, 
and then wrote a letter to D’Cunha, 
sonveying the idea that the settlement 
had been made by the parties as much 
behind his (Surajmal’s) back as behind 
D’Chana’s, That Surajmal-bad thus been 
guilty ofa breach of professional- etiquette 
in settling with the olient of another 
Attorney behind that other Attorney’s bask, 
and had been guilty of something much 
worse morally, in writing to that Attorney 
in a strain calculated to cover up this 
breach of professional etiquette, . 

In the plaint I find the plaintiff setting 
forth the innuendoes of which he com- 
plains, and among them that he is 
accused of -having cheated his client, 
Holkar. There is nothing in-the articles 
or the comments which goes, or, as far as [ 
can see, could go, that length. It was grossly 
improper, if trae, for Surajmal to have insti- 
gated Dada to file a suit against Holkar, 
At that time both were his clients. 
on the facts as they appear in this suit, 
it was a perfestly good suit, and, seemingly 
Holkar had no defence at all, The only 
question would have been the quantum of 
damages. If Dada had gone of his own 
accord to another Attorney to’ file that 
suit, and had slaimed- Rs. 25,000 damages 
and Surajmal acting for Holkar had settled 
for Rs. 9,000 even without Holkar’s know. 
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ledge in the first instance, provided that 
Holkar approved of the settlement on those 
terms, I cannot see that Surajmal would 
have done anything unprofessional, or any- 
thing which could possibly have been in- 
eluded logically in the attask which Horni. 
man made upon him in these two articles, 
It would. have been, I believe, an impro- 
priety, though a very venial one, were it 
true that Surajmal, when the suit had 
been brought, settled on behalf of his 
olient Holkar with D’Cunha’s client Dada, 
over the head’ of D’Cunba, But there is 
nothing in all this which is, or comes 
anywhere’ near, cheating Holkar. This 
mush the Advocate-General conceded when 
I put it to him in the sourse of his 
argument, Itis very necessary, itis indeed 
essential, to keep all this in proper focus, 
‘and very clearly before the mind, when 
we have to deal with the alleged misstate- - 
ment of fact contained in the passage: “As 
a matter of fast there was no intervention 
on the part of any agent, ets.” For the’ 
whole argument there went upon the 
ground that Holkar hed an agent represent. 
ing him with Surajmal, and, therefore, it 
was untrue to say that there was no inter. 
vention on.the parbof any agent. Keep. 
ing these two alleged libela apart, for the 
present, if is to be noted that, so far as 
its reasoning goes, Heaton, J.s judgment 


is confined to the first. ‘There he cama 
to the conclusion that if was not fair 
comment to say that there was little 


doubt but that Bhugwandas was Surajmal’s 
craature, and after that, as the learned 
Judge very rightly said, it was unneces- 
sary to go into the less serious charges. 
It is unfortunate, I venture to think, that 
we have thus not had the assistance of 
Heaton, J.’s cloar practical mind upon the 
“natural meaning in its proper sontext, and 
as a whole, of the passage in whioh the 
sentence “as a matter of fact, eto.” occurs. 
And 1 may add that while for purposes 
of ‘clarity { have separated the libels, which 
the articles are said to contain, I donot. 
mean to say that, except possibly in 
assessing damages, it matters whether 
both or only one are or is proved. 

Qa a first view it might be thought that 
the fasts out of whioh this suit has arisan 
are extremely complicated. They really 
are not. It would be better to lay out of 
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the case at onse and altogether- the 
suit for account brought by Dada against 
Surajmal and the criminal prosesution 
in respect of one of its items which he 
set on foot against Surajmal. It may 
be conceded, as far as I am concerned 
in this judgment, that both these pro- 
ceedings were instigated by Nanabhoy. It 
may be conceded that Nanabhoy was hostile to 
Surajmal. No one denies it. But a great deal 
of capital seems to have been made out of the 
fact,-partly by way of prejudice, and partly 
to break down Nanabhoy’s credit as a 
witness. Navabhoy’s evidence is only 
valuable to prove that Surajmal did in 
fact settle direst with Dada, and that 
this settlement was not effected behind 
the back of Surajma!, and without his 
knowledge, Later on,- I hope to show 
that the defendant was not bound to 
justify” here at all. I cannot help 
feeling, after reading the trial before 
Macleod, J,, that the defendant’s case, was 
jeopardized by his Counsel’s scrupulosity, 
in avoiding all semblance of justification. 
The defendant elected to defend upon the 
ground of fair comment. Thatisa much 
easier defence as a rule in such cases as 
this than justification. Once committed 
to it, defendant’s Counsel fought shy of 
anything that might seem, however remotely, 
to approach justification, He did not 
even cross-examine Surajmal upon the 
fact which, owing to a step taken later 
by defendant’s legal ‘advisers, it is now 
contended, he knew very well that he 
must justify. It certainly was in my 
opinion a serious tactical blunder, first, 
to omit all cross-examination of Surajmal, 
and, then, at the closing stage of the 
case, to put in an application for a som- 
mission to examine 
on this very point. Hither it -needed 
justi6cation or it did not. If it did, 
then most surely Surajmal ought to have 


been cross-examined upon it. If, it did 
- not, there was no reason at all for 
examining Vinayak and Holkar about it. 
Probably defendant’s Counsel believed 


that le must succsed on the ground of 
fair comment end did not wish to take 
the risk of enhanced damages, should 
that expectation after all be falsified by 
anything that looked like indirect justi- 
fioation, It does not follow that because 
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a defendant stakes kis case upon fair 
comment, tha conclusion so reached must 
be false. All that such a defense means 
the defendant does not gare 
whether the conclusion be true or false, 
provided only he can show that it is 
a fairly reached conclusion from the premises 
available to him at the time he drew it. 
And he is in a somewhat delicate position 
when the plaintiff, as in all such cases he 
must, goes into the box and denies and denies 
not only the sonclusions but many of the 
premises. Here the defendant’s position 
was peculiarly embarassing, since the worst 
conclusion he drew against the plaintiff 
was no more than a repetition of the de- 
fendant Dada’s allegation in his written 
statement. When the plaintiff swore that 
it was quite untrue that he was the real 
plaintiff in Bbhugwandas’s suit, and that in 
effect, Dada’s written statement was false 
from beginning to end, what was the defend- 
ant to, do? If he had cross-examined on 
these points the Judge would, in all pro- 
bability, have stopped him, pointing ont 
that he had not chosen to justify. Ifhe 
kept silent, as he did, the record wonld 
indicate that his conclusion was false, and 
that Surajmal had been grievously wronged 
by his inference. All that is really irrele- 
vant, but there can be no doubt, I think, 
that it exercised a very great influence 
upon the minds of both Macleod, J., and 
Heston, J. But as to this particular state. 
ment which finds no place among the 
facts put in evidence before Davar, J., if 
it were a new fact, and not an induction 


- from such facts duly put in evidence, the 


defendant would clearly have been obliged 
to prove it. It is regrettable, then, that 
he made no attempt to cross-examine 
Surajmal on the point. The reason is 
probably discoverable in the uncertainty 
of his Counsel’s mind as to his position 
at the time. There is a sentence in 
Macleod, J.’s judgment which seems to me 
to support this conjecture. He says that 
as far as he could gather, defendant's. 
Counsel did not admit that there was any 
fact which he had to justify. If that were 
so, then a passage in the defendant’s writ 
ten statement had better have been wholly 
omitted or differently worded. In paragraph 6 
the defendant says: “as to such portions of 
the said words, if any, as are not facts 
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put in evidence at the trial, ete., the is fair comment, malice or no malice isof 
same is true in substance and in fact.” mush importance. But where it become 


That certainly suggests that the defendant 
thought some such portion there might 
be, and -that it, at any rate, would need 
justification. If it was not to justify this 
passage in the article that Nanabhoy was 
called as a witness for the defense, it is 
not easy to understand why he was called. 
Then three other witnesses appear to have 
been examined before Macleod, J., to prove 
that Surajmal was really responsible for 
the withdrawal of Bhugwandas’s suit, and 
after they had been examined, and Strang- 
_ man for the plaintiff wanted to call evi- 
dence in rebuttal, Bahadurji for defendant 
said: that all this evidence might be struck 
out, as he was not justifying. Strangman, 
however, on being given an option (presum- 
ably of having the evidence struck out 
at once, or of leaving it on record and 
galling evidence in rebuttal), elected to call 
evidence, and seems to have been allowed 
to do so. It is not easy in these sireum- 
stances to know whether this evidense 
was, in the understanding of the learned 
trial Judge, on the record or not at the 
end of the trial. I merely mention this 
to indicate the’ uncertainty and confusion 
which marked the conduct of the defend- 
ant’s case before Macleod, J., and doubt- 
less contributed in no small measure to 
the conclusion re by that learned 
Judge. Heaton, J., \puts it qnite plainly 
that the inference. which Horniman drew 
was not only ofa most serious and damag- 
ing nature, but was not true, It was 
_ uot contended, the learned Judge adds, 
that it was true. Butthat is surely laying 
too much stress on the form of the defence, 
and looking atthe result of the trial where 


Surajmal, on this ground, was allowed to ` 
have it all his own way. I preface, what 


immediately follows, thus. Itis admitted 
that the subject matter of these articles is 
of public interest. It is admitted that 
Horniman bore no malice to Surajmal. 
Nanabhoy did not go to Horniman of bis 
own accord,” Hroniman sent for him because 
he wanted- further information. He knew 
from the’ record of the cage. before Davar, 
J., that Namabhoy had been Surajmal’s 
managing olerk throughout the transactions 
which led up to the suit of Bhagwandas v, 
Dada, 1 doubt, whether, where the defence 


necessary to compute the fairness or unfairnes 
of comment and the scales are fairly evenly 
balanced, it would be hard indeed to exolude 
the influence of such a factor as malice, 
were it proved in the writer. And there 
are passages in the judgment of Maosleod, 
J., which indicate, to aay no more, a feeling 
against the defendant on the supposition 
that he was actuated by something very 
like a malicious ‘desire to discredit Suraj- 
mal, I think if is perfectly clear, too, 
that both Heaton and Macleod, JJ., were 
infaenced to some extent by what came 
out at the trial before Macleod, J. This 
is suggested by the learned Chief Justice, 
and I think that the suggestion is well- 
founded. Yet it is quite clear that every 
consideration of that kind has to be banish- 
ed from our minds in deciding whether, 
at the time the articles were written and on 
the facts then before the defendant, Horniman, 
they were or were not fair comment. 

It is needless for me to say that I have 
a very high respect for any considered 
judgment of Macleod, J. Where I find that 
I am not able to agree with him, that senti- 
ment compels me to state, if only as a matter 
of courtesy, my reasons at length. I have 
read Macleod, J.’s judgment several times 
since the hearing of this appeal-came on. 
And I will begin my examination of hig 
judgment in detail by saying that I believe 
he was much influenced by two dominant 
notions. First, his sense of fair play was 
affronted by Horniman’s method of supple- 
menting the information he had before him 
in the reports of the trial. Evidently, 
Macleod, J., thought that had Horniman 
been anxious solely to see this matter laid 
before the publis in the justest light, he 


‘ought to have invited Surajmal’s own ex- 


planations in the first instance. Instead of 
doing so he sends for Snrajmal’s enemy. 
Was that an honest way, was it a fair 
way of approaching the elucidation of a 
matter of public interest? Suoh L take 
to have been what was uppermost in Macleod, 
Js mind in more than one part of his 
judgment, Yet, if it means anything, it 
means that Horniman was acting maliciously, 
and this is nobody’s case now. The second 
dominating influence easily distinguishable 
in Macleod, J.’s judgment was that Horniman 
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took some of his facts and some of his 
somments from the observations prepared 
by Mr. Vatcha for Counsel in the suit of 
Bhagwandas v. Data. Now I- want to say 
here once and for all that 1 see no magic 
in the use of “Observations.” 
denies that Horniman had recourse to the 
“Observations.” No one asserts that in doing 
so he could claim any protection. If he 
stated a fast from the “Observations” which 
was not put in evidence at the trial, he 
did ‘so at his own risk, and if it were 
shallenged he would have fo prove it. If he 
took comments from the “Observations” and 
published them verbatim, he made them his 
own, and they would have to be judged 
fair or unfair on that footing and that foot- 
ing alone. It is no part of the law of fair 
comment that the comment must be the 
writer's own: he is as much entitled to 
publish derivative as original comment if 
it be fair, and he chooses.to adopt the 
former and make it his own. But throughout 
his argument before us the Advocate- General 
appeared to think\ that he clinched his 
contention that comment was unfair, or that. 


a fact was not true, by showing that it- 


came literatim and, by Horniman’s own 
admission, from the “Observations.” This 
is very strange. Suppose that thera had 
been no observatians at ail in this case, 
but that Nanabhoy had told Horniman orally 
- what was stated i in them. Suppose Nanabhoy 
had said: “Here is a letter of Surajmal.:You 
“gee it suggests that he did not settle the suit 
with Dada direst, and did not even know 
that the parties had settled the suit till he 
was told so by an agent of his client Holkar. 
Now turn to Dada’s written statement, and 


you find him-swearing there that Surajmal ` 


did settle with him direct. Turn again to 
Sursjmal’s sworn testimony before Davar, 
J„ and you don’t find a word about the 
intervention of any agent of Holkar, but 
a statement that Surajmal’sa own managing 
clerk settled the case with Dada direct. 
My suggestion on that is that this letter 
is a caloulated lie, intended to conceal from 
D’Cunha that Surajmal had settled the case bea 
hind D’Cunha’s back with D’Cunha’s client.” 

Horniman compares the letter with what 
appears on the record of the case, and 
agrees that this is the only reasonable 
sonstrastion -which sould be put" upon it. 
Would he not then be entitled to adopt 
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the suggestion made. to him, and express 
it as his own comment? Would it make the 
slightest difference that it kad been sug- 
gested to him, and might never have, else, 
occurred to him? None whatever that I 
can see. These observations presumably 
would have been acted on had the suit of 
Bhagwandas v. Dada gone on. There can 
be little doubt that this letter of Surajmal 
to D'Cunha would have been put to Surajmal, 
and if Dada’s version were true, L do not 
see what other inference could possibly have 
been drawn from it than that which the 
‘defendant Horniman drew. Observations 
of this kind, I suppose, contain facts and 
comments, which Counsel are intended to 
nse.. It may be that the Attorney who 
drew these observations did not think that 
this part of them would be releyant or at 
any rate material in the suit. Bat there 
they were and read in the light of what 
had happened at the trial before Davar, J., 
I do not see why Horniman should not - 
have used them if he believed that any fact 
they stated or any comment they made was 
true and fair. It is upon that basis that 
I disanss the question we have to answer 
and I cannot help thinking it a pity that 
the learned Judge, who tried the action, ` 
and the Advoeate-Ganeral, who argued the 
appeal for Surajmal before us, should have 
been under what appears to me so grave a` 
misapprehension of the significance and 
weight of a fact which no one denies, that 
Horniman did draw upon these observations 
in writing parts of the impugned articles. 
I will now go over Masleod, J.’s judgment, 
noting only those passages whioh, in my 
opinion, lead to wrong conclusions. I need- 
not delay over the fasts leading up to 

the suit of Bhugwandas and Snurajmal 

On the pleadings, Masleod, J., observes :— 


“It is unfortunate that plaintiff did not 
ask for particulars of the statements referred 
toin this paragraph (paragraph 6 of the 
written statement). For the articles profess 
to comment only on what was made public 
at the trial.” 


Is that quize correct? The most debated 
part of the alleged libel i is introduced by the 
writer's statement: “As regards the last 
named point, it may be as well to eluci- 
date the matter a little further on the 
basis of the defendant's allegations, though 
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the matter was not .fully 
Court.’ When the learned Judge comes 
to deal with the evidence, he remarks :— 

“With that evidence before him (defend- 
ant) to send for Nanabhoy was a very 
indiscreet step on the part of the defend- 
ant, if he wanted to write a fair comment 
on the report of the trial, for it -is 
difficult to escape from thinking that the 
defendant must have expected to hear 
from Nanabhoy something to Surajmal’s 
detriment,” 

Undoubtedly he did; The impression 
left on his, or for that matter anybody’s 
mind, by the report of the trial before 
Davar, J., must have been most unfayour- 
able to Surajmal. The Judge goes on to 
say that defendant might have obtained all 
the necessary information for an - article 
from Messrs. Ardeshir, Hormusji, Dinshaw 
& Co. Then follows a long passage show- 
ing that Surajmal had every right to regard 


Nanabhoy as a bitter enemy. Later the 
Judge says :— 
‘Unfortunately for himself, defendant 


read Mr. Vateha’s observations and though 
it is denied, I think it is probable that 
he had some corversation with Nanabhoy 
about them,” 

Observe the word “onfortuvately.” 
Certainly it -has proved unfortunate for the 
defendant- that these observations ever 
came under his notice, but I doubt very 
‘much whether this should have been so, 
beyond, of sourse,' this,that if defendant 
took any fact from these observations, he 
' wonld lie under the obligation of proving 
it. Then the learned Judge asks:— 

“Was then the defendant’s comment on 
the report of the trial fair comment, 
tested by the rule sio which I have 
referred above? In the first place, was it 
based upon fasts truly stated, or were 
there misstatements of facts, ard in this 
latter must be included the omission of 
. important facts. For unless a report which 
’ is being commented on is feirly set out 
the comment cannot possibly be fair, It 
cannot be said that the report of the case was 
properly set out before the comment began.” 

it is to be remembered | that the 
Chronicle had published a report of the 
sase, and iio excepticn has been taken to 
that report that I know of. It is, of 
dourse, true that that report is not repro- 
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duced in full in the articles, but it had 
been laid before the readers of tte paper, 
and the articles appear to me to give a 
fairly accurate resume of it. The judg- 
ment continues : “Tne, the effect of the 
plesdings is set out, but pleadings are very 
different from evidence and nothing is 
said about the evidence given on oath by 
Surajml in_examination-in-chief, denying 
the allegations made against him by Dada. 
His oross-examination is referred to in 
language which lexds the reader to infer 
that he completely broke down and the 
defendant writes, ‘the case was suddenly 
- withdrawn, the Judge appropriately remark- 
ing that the plaintiff had adopted a very 
wise course. The Jadge used those words 
for reasons only known to himself. They 
certainly are not apparent from the report 
but the addition of the word ‘appro. 
priately’ by the Ist defendant cannot be 
commended,” I shall’ later resume for 
myself what appear to meto be the salient 
features of the sase tried by Davar, J. 
Here it is enough to say that what 


- Macleod, J., imputes to the defendant “as 


unjustifiable, is that he did not set forth 
Surajmal’s examination- in- -chief ; and that 
he uses the word “appropriately” in 
recording Davar, J.’s remark upon the 
termination of the case. I think that the - 
reasons which Macleod, J., says were known , 
only tu the learned Judga himself, and 
certainly do not appear on the record,- 
are obvious enough, As to the omission 
to include in the articles what Surajmal 
said in examination-in-chief or a resume 
of it, allI need say here is that any one 
who had read the report of .the case, or 
who had the information on record there 
before him, would have understood perfectly 
why Surajmal was oalled as a witness 
for the plaintiff and what he certainly must 
have said in his examination-in chief. , His 
cross-examination indicates that pretty clearly, 
and it is upon his breakdown under 
cross-examination and the sudden collapse 
of the ‘suit while that cross-examination 
was in progress, that the writer wants 
to concentrate public attention. Then the 
Judge goes on: “It is obvions that 
saturated with Mr. Vatoha’s observations 
he was ready to pass judgment on a 
case the #rial of which had only just 
commenced.” That is a curious phrase 


Vol. XLVI] 
‘SURAJ MAL V, HORNIMAN, 


to use about a case which had ended, 
but of Gourse the learned Judge meant 
that the trial of it had barely commenced 
before the plaintiff withdrew: it and con- 
sented to a decree against him with costs. 
The judgment continues : $ 

' - His first remark is, ‘that the plaintiff 


was merely the creature of Surajmal 
admits of little doubt in view of the 
circumstances revealed’ ‘and that Mr. 


Surajmal should have been thus content 
to have the case withdrawn and the very 
ugly allegations made against. him left 
anrefuted, is a matter which demands 
further inquiry’,” 

It must be 


with all this part of the alleged libel 


that Horniman inferred from the pleadings,- 


the evidence, the nature, and the end `of 
the suit that the defendant’s version was 
true. The defendant had stated without 


reservation that Surajmal was the raal 
plaintiff, and Bhugwandas merely his 
nominee, In the Géireunistances revealed 


by the trial, as the writer says, he bə- 
lieved that the defendant’s declaration to 
that extent was true, and, therefore, he 
merely reiterates it in the senténce whioh 
Macleod, J., calls his first remark. No 
serious exeeption, I believe, could possibly 
be taken to the next sentence, Donbtiless, 
the writer has already concluded that 
the suit was Surajmal’s suit; therefore, if 
that is fair comment, it follows that 
“the withdrawal of the suit was Surajmal’s 
withdrawal, and the whole sentence goes 
no further than saying that Surajmal’s 
conduct in allowing the suit to be thus 
withdrawn, while the ugly allegations 
against him were left unrefuted, certainly 
was a matter which demanded further 
inquiry. Hven were Surajmal not the real 
plaintiff, as inferred by the writer, still 
he was as much interested in the suit 
as the plaintiff, -Bhugwandas, regard being 
had -to the written statement’ and the 
issues, and ths part he had taken ia it 
up tothe time of its withdrawal, and it 
suraly was fair comment to say that his 
goniust in allowing tha suit to ba thus 
withdrawa without making any protest 
called for farther inquiry, Mas3laoa, J., 
consedes tha! if Sarajmil wora the real 
plinti, than it was ha who gaya tha word 
tə withdraw; bat ha adds that “the ra- 
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corded circumstances nowhere point inevit - 
ably to the conclusion, and, if ‘unrefuted,’ 
means ‘disproved by the decision of the 
Court, then Surajmal was content that the 
allegations against him should go un- 
refuted.” Now here the learned Judge sertainly 
adopts the view that comment, to ba fair, 
must take the form of an inevitable in- 
ference. In my judgment that is not the 
law. I do not like the use of such a 
word as “inevitable” in such a connestion. 
Fair comment, with whish alone we are 
dealing, impliedly permits of a much 
greater latitude than the drawing of inevit- 
able inferences, All that is required is that 
the inference from fasts truly stated should be 
fair, that is, one possibly out of many equally 
or almost equally fair inferences. If out 
of thres or four inferences one was inevit- 
able in the strict sense, then all the 
others would aaase to ba reasonable in- 
ferences at all, and would not fall to be 
considered under the defence of fair com- 
ment. What wis the inevitable inferensa 
from the facts before Horniman? If the 
inferensa he draw was not the inevitable 
infarense, and, therafore, not fair somment, 
it ooald only ba because there was an 
inevitable ‘inferensa which excluded all 
others, and, Speaking logically, deprived 
them of any semblance of reasonableness, 
Dare any ona say that there was sach 
ao inevitable inference here, unless indeed 
ib were the very inference Horniman 
drew? I will here, withost quoting, dis- 
posa of Macleod, J.’s traatment of the two 
words ‘‘anrefuted” and “nnanswered.” Ira- 
grat that I cannot agree with the learned 
Jadge in saying that the use of these 
words by the defendant in their reapes.- 
tiva contexts necessarily means that Suraj- 
mil did not even deny Dada's allegations. 
So far from that baingso, I think anyone 
woul] understand that the writer meant 
that notwithstanding any denial Surajmal 
may have given, the breakdown of the 
‘ease in the middle of his cross-examination 
jasb at a point where he was plainly 
gatting into deso watsr, and putting bim- 
self in a vary compromising light, left 
Dada’s allezations still virtually in possession 
of the field. Morely denying an accusation 
is oartiinly not “answering” ib ia tha sanga 
of ths writar. Livery prisoner who pleads 
mot gailty danias the charge, bat woald 
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any one understand that his mere plea 
had “answered” it? I think not. The 
learned Judge then seta forth the next 
two passages on which the plainti relies. 
He sums them up thus:— 

“The allegations are that Surajmal, after 
instigating Dada to file a suit against his 
own client, Tatia Saheb, sends him to 
another Solisitor to file the suit, but after 
that had been done, arranged the, settle- 
ment of the snit with Dada without 
‘letting Dada’s Solicitor know what was 
happening. Truly the matter was not re- 
vealed in Court, nor in any of the proceedings, 
“It was revealed solely in the observations... 
which no one had seen except Mr. Vatcha 
and Nanabhoy.” š | 

Now much of this .at any rate was 
revealed, as immediately appearsin what the 
learned Judge next says, in the written state- 
ment of Dada. itis true that there is no men- 
tion there of Surajmal baving sent him, Dada, 
to D’Cunha, but he does most distinctly say 
that Surajmal instigated him to file the 
suit against’ Holkar, and it is hardly neces- 
sary to add that Surajmal could not 
very well havea acted for both plaintiff 
and defendant in such a suit. If he 
really instigated Dada to bring this suit 
against Holkar in the manner alleged by 
Dada it is certain that by- implication 
he “sent? Dada to another Solicitor, 
formally to conduct that suit. The written 
statement of Dada again does most ex- 
pressly aver that Surajmal settled the suit 
with him. Masleod, J., comments- upon this 
as follows: 


“Buthow canapy reasonable person spell out 
of the- passage in the written statement which 
l have just quoted a charge by Dada against 
Surajmal of having broken this rule of profes- 
sional etiquette? And I may note here 
that there is nothing in the written 
statement about Srrajmal having sent Dada 
to D’Cunha.”’ 


I have commented on this in ‘anticipa- 
tion. 1 own I find it rather diffienib to 
follow the learned Judge in the first part- 
of the sentences last quoted. No one ever 
supposed that Dada had acensed Surajmal. 
of having committed this breach of profes- 
sional etiquette. It was no concern of 
Dada’s. But he certainly did accuse. 
Surajmal of having instigated him to 
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bring the suit against Holkar, and he 
certainly did say that Surajmal ° settled 
that suit with him, Then when Surajmal’s 
letter to D’Cunha was laid before Horni- 
man, he comments on it in jthe manner 
above described. It is, asthe writer makes 
pretty clear, I think, a new allegation not 
revealed in the proceedings -before Davar, 
J but connested with them, and one 
which might -have been revealed or refuted 
had that trial ron its course. That is all 
the passage in the artiale seems to me 
to mean, and if Dada’s allegations were 
true, a” conclusion already inferentially 
reached by the defendant, then it would’ 


follow almost of necessity that this letter 


was of the character imputed to it. 
Then the learned Judge conoludes that 
defendant would never have written a word 
of this portion of the articles, if he had 
not had the “Observations” before him. 
would not, unless the 
man who wrote the observations had 
given him the same matier to use 
chose. But as I have said, the mere fact 
that the observations were defendant’s 
source of information is of no consequence 
The sole question 
is whether the fact upon which the writer 
is commenting now, is a fact, and, if so, 
whether the comments are fair, There 
are seemingly two facts, one, Surajmal’s 
letter, the other, the assertion that as a 
matter of fact there was no intervention 
on the part of any agent ab all. Both 
came out of the observations. The one as 
a fact, the other, I sbould say, as a 
comment upon it, fully justified by the 
contents of Dada’s written atatement, 
provided, of course, that statement was sub- 
stantially trae. Of course, as the learned Judge 
says, the charge made in the article is not 
taken direst from the written statement 
of Dada, but from the letter of Surajmal 
along “with the contents of the written 
statement. But if it be substantially true 
or at any rate if it were eminently fair 
comment upon the materials before the writer, 
what can it matter thathe did not take it 
bodily ont of the written statement? The 
judgment proceeds : . , 
“But the defendant made a worse 
blunder. Even if it can be said that it 
was alleged in the proceedings that Suraj- 
mal settled the whole matter direct with 
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Dada, it certainly was never alleged any where 
that Surajmal then /wrote to the other 
Solicitor stating, ete. This ° was taken 
direst from the observations, and what is 
more startling the comment is ‘also taken 
direst from the dbservations. What justi- 
fication was there then for the defendant 
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to explain the letter as beat he gould: 
But when defendant wrote he had only 


the record of the trial before Davar, J., to 
work upon. And had nothing ever been 
added to tbat, is there any one-who sould 
deny that the inference that the letter was 
false, to the extent of, at any rate, being a 


stating that the contents of Surajmal’s _ suppressio vert, was a fair inference P If so 


letter which he got from the observations 
were not only untrue but were so written 
deliberately, in order to screen the breach 
of etiquette committed by him?” 

‘The whole passage 
the point of view of the learned Judge, 


“and, in my judgment, the true cause of his 


having come to’ what I feel was a wrong 
conclusion, upon the case. He admits, or, 
to. be more accurate, hypothetically half 
admits, though with reluctance, that one 
part of the comment might have been: 
upon facts put in evidence at the ‘rial. 
But prefasing his next observations with 
the statement that the defendant committed 
a worse blunder, he dwells upon what 
nobody denies, that it was not alleged af the 
trial that Sarajmal wrote the letter to D’Cunha 
and that it was false, and deliberately 
written to screen his professional breach 
of etiquette. What justification, he asks, 
could there be of that? And the answer 
is simple. Fair comment, on a true fact. 
If it be assumed that this was a blunder on 
the part of the defendant, the question ia 
prejudged. But was it P The letter, alleged 
or not alleged, is a faot, Ib is not denied. 
It was before the defendant, and it appears 
to me that he had a perfect 
comment on it in the way he did. Its 
truth was flatly denied by the defendant 
in the suit before Davar, J., in his written 
statement. From the course, what was 
elicited in, and thé end of that trial de- 


.fendant hai inferred, andi believe we all 


agree that the inference was upon these 
materials fair inference, that the" written 
‘statement was substantially true. If it, 


was, this letter was false. Not only that’ 
but the defendant had the sworn evidence 
of Surajmal himself, and who should have 
known better that it was false? When 
Surajmal.gave that evidence he had probably 
forgotten all about this letter, When it 
had bécome a prominent feature in the libel 
suit before Masleod, J., he materially modifi- 
ed the evidence he hal first given, so as 


illustrates perfectly- 


“but the reason for it was sinister 
right to. 


far the inference was not only fair, but, to 
use Macleod, J's own term, “ inevitable,” 
the reason assigned by the writer of the 
article for Surajmal having written this false 
letter, whether alleged or not, seems to 
me to be as clearly fair comment. It is 
the obvious reason, some reason there must 
have been, and this feature inthe settle- 
ment of the suit of Dadav. Holkar is so 
intimately connected with the truth as a 
whole of the defendant’s version of the 
fasts in Bhagwandas v. Dad, that although 
not elicited in that trial, it became fair 
matter for comment upon the whole case. 
The learned Judge appears to have held 
from first to last that nothing which was 
not put in evidence at the trial before 
Davar, J., sould possibly be ground of infer’ 
ence, in commenting upon the sharacter of 
that oase. I donot agree. What was put 
in evidenca there was closely related to 
the former suit, and any highly suspicious 
feature in that suit, if true, lent support to 
the main conclusion, which the defendant 
had formed, that Dada’s defense was sub- 
stantially true. This breash of etiquette, 
standing alone, was relatively unimportant, 
in the 
light of Dada’s allegations. 

Almost all the Advocate-General’s force 
of argument was concentrated upon this 
much of the impugnéd article. It was 
pressed upon us, over and over again, as 
though in that form the point was difficult, 
instead of being of the simplest, that the 
fact stated, namely, that there was no in- 
tervention on the part of any agent was 
untrue, and that the innuendo that the 
letter was false was wholly unwarranted, 
because at the trial of the libel action 
Surajmal swore that the suit was settled by 
Holkar’s agent,and the defendant failed to 
prove by Nanabhoy’s evidense that it was 
not, and, therefore, the plaintiff must succeed. 
This is very crude reasoning. In the first 
place, it assames that thers was interven- 


‘tion on the part of an agent in the only 
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gense in which that was denied as a fact 
in the article ; in the next place, it assumes 
this to be an independent statement of 
fast by the writer of the article, which as 
a fact not put in evidence at the trial before 
Davar, J., he had to “ justify”, and last, 
it wholly overlooks the important need of 
keeping distinot what was before the critic 
when he wrote from anything that may 
or may not have been proved at the subsquent 
trial, If it can easily be shown that this 
apparent statement of a fast, vizą that no 
agent intervened in the settlement between 
Surajmal and Dada, was not only a fair 
inference, but by far the most probable and, 
therefore, the fairest inferenoe to be drawn 
from the materials the writer had to comment 
upon, the whole of this argument falls to 
pieces, and becomes virtually irrelevant, 
Let me suppose that the sentence, instead 
of being worded compendiously as ib is, 
had been thus oast: “But from the 
written statement of Dada, and the evidence 
of Surajmal himself on oath, it is clear 
that no agent intervened in the settlement 
between Surajmal and Dada,” sould any 
exception have been taken to it? I do 
not think so, And yet that is exactly what 
the sentence, taken in its context, really 
means as is made perfectly clear from what 
immediately follows. 

The point of the passage is to show that 
Sarajmal’s letter was in essence false, and 
so written to conceal from D’Cunha his own 
direst communication with D’Cunha’s client. 
If we had not had the evidence takan at 
the trial of the libel action befora us, I 
-make bold to say we'should all unhesitat- 
ingly have come to the same conclusion. 
While I do not think that later 
evidence, material or even in strictness, 


‘relevant, I may add that, speaking for my- . 


self, it does not satisfy me that the letter 
was tree. Macleod, J., is said to have 


believed Surajmal implicitly and to have’ 


disbslieved totally the evidence of Nana- 
bhoy. I am not concerned really with 
that evidence taken at that time. I admit 
that it is usually unwise to interfere with 
the estimate of so experienced and able 
a trial Judge as Macleod, J., of the value 
of evidence given before him. ButI should 
say that even were our jadgment upon 
this point to depend upon, ðr even to be 
infngneed. by, that evidense, its whole 


as 
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tenor leaves no doubt on my mind but 
that Surajmal knew perfectly well of the 
settlement with Dada before it was com- 
pleted. He was in no need of being 
informed of it by Holkar’s agent as his 
_ letter certainly suggests that he was. And, 
lastly, I think it almost absurd to insist 
that even if Holkar’s agent did” not 
intervene, that is .to say, go to Dada 
behind Surajmal’s bask in effecting this 
settlement, yet there certainly was an 
agent of Holkar representing him in his 
dealings with Surajmal. That might have 
been taken for granted. There is nothing 
improper in it. 
was to show up an impropriety in Saraj- 
mal’s method of doing business, His 
remarks must be read in connetion with, 
and strictly confined to, that object. It 
is no answer to his statement that as a 
matter of fast there was no intervention 
on the part of any agent to reply that, 
between Holkar and Surajmal, the former 
was represented by an agent. The learned 
Judge then proceeds to deal with the 
second article in which he remarks that 
“these allegations taken from the observa- 
tions are repeated, with a further fact 
added that Suraymal paid Dada with kis 
own cheque.” That was admittedly a 
mistake as I have already ‘said, bat I 
think it is quite an unimportant slip. The 
Judge then comments on this in these 
words : 
the defendant could have had in. laying 
sich extraordinary stress on these facta 
which he had gathered from the obser- 
vations unless he wished, whilst making 
a personal attack on Surajmal ona matter 
- outside the: case, to drive home . the 
inference he drew from the ciroumstances 
actually revealed; that Bhnugwandas was the 


nomines of Surajmal and that all Dada’s. 


allegations against him were true.” Precisely, 
That is undoubtedly what the defendant 
was seeking to do. But does it deprive 
hin of his rights to somment fairly on 
these materials too? When the learned 
Jadge used the word ‘personal’, itis plaia 
that he suggested that the attack was in 
some degree malicious, . Bat it bas sings 
been admitted that it was not. He then 
goes on to say that “the defendant after 
referring to the allegations of the defendant 
(in Bhugwandas’s suit), including those which 


< 


The objeat of the writer: 


“It is difficult to see what object ` 


` 


ne 


“that he 
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were never made, ete,” 
the case as strongly as it could be put 
against the defendant. For, while some 
of ‘the allegations were not made in the 
written statement of Dada, they certainly 
were made to Horniman, and he - had. to 
judge for himself upon the materials before 
him whether the allegations were probably 
true or false. What next follows deals 


That is putting 


‘with some of the comments in the article, 


and, for my part, even after giving the 
greatest weight to Macleod, J.’s opinion, I am 
still quite unable to see that they exceed 
the limits of fair comment. For example, 
when the learned Judge condemns the 
writer's comments upen Surajmal's lapses 
of memory, he says thatthese wers singu- 
larly unfortunate and supports that by this 
process of explanation: “Surajmal could not re- 
member what he had said to Dada when Dada 
heard of Khambatta’s agreement and asked 
Snorajmal what he should do, or whether 
he told Dada to go to other Attorneys. 
He could hardly be expected to remember 
the first, but if he fold Dada to goto other 
Attorneys as he was aoting for Tatia 
Saheb, that was the right thing to say.” 
Does this fairly- represent what was in the 
mind of the writer of the articles? Sure- 
ly not. In judging Snurajmal’s evidence 
before Davar, J., it is to be remembered 
kad been fully acquainted fur 
months with the nature. of the defense. 
He knew perfectly well what was being 
put to him in oross examination and why. 
He knew that when he was asked what he said 
to Dada when Dada came to him about Kham- 
batta’s prior agreement, it was being 
suggested that he told Dada to file a suit 
for damages against Tatia Saheb. With 
that knowledge in his | mind, there was 
no excuse at all for giving the evasive 
answers he did. It is impossible, if he really 
had instigated Dada to do this, that he 
should have forgotten itor in view of the 


correspondence preceding the suit of Bhag-, 


wandas v. Dada, and the defendant’s writ- 


ten statement therein, that he would not, (did not, 


before going into the witness-box, have 
searched liis memory for what did pass on 
the occasion referred to. He could not 
have been taken by surprise on these points. 
Presumably he was there to clear his 
sharacter of the aspergions oast upon 
it in the written statement, and this was 
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one of the’ most serious of them. He 
could at least have said: “I donot ex- 
actly remember what I said to Dada, after 
this lapse of time, but I most certainly did 
not instigate him to file a suit for damages 
against Tatia Saheb.’ If Dada had come 
to Surajmal to file a suit for him against 
Tatia Siheb, then doubtless it would have 
been right for Surajmal to refuse to ast for him 
and advise him to go to some other Attoney, 
if, indeed, that could be called advice at 
all. But that surely is glossing over the 
real implication of these questions and 
answers, an implication as well known to 
Surajmal as to Counsel examining him. The 
learned Judge admits that Surajmal’s in- 
ability to remember whether he had drafted 
_the notise to be sent to himself acting as 
Attorney for Holkar, was suspicious. That 
is putting if very mildly indeed. The 
suggestion was not only that Snurajmal 
advised Dada to file asuit against Holkar, 
in which, of course, Surajmal could not 
act for him, but that he actually drafted a 
notice of suit for him and sent him with 
it to D’Cunba, in order that this notice 
which he himself had drafted should in dus 
course be sent to him as Holkar’s Attorney. 
LI ask without fear of contradiction whether 
it is, humanly speaking, possible that after 
months in which to prepare himself for oross- 
examination upon the salient fach that he 
had instigated Dada to bring the suit, he 
should have been in. any doubt at all 
whether he had himself drafted the notice. 
I say emphatically that itis not. He knew, 
ha must hate known, whether he had done 
such a thing, and if he had not, 
he could have given an ungalified denial 
to the suggestion. Why did he not? The 
explanation again is perfectly obvious. We 
are told that Couhsel was flourishing papers 
when he put the questions to the witness. 
If Surajmal had. not a clear conssience, if 
he had really instigated the suit, although 
he had not in fast drafted the notice, 
he might not -have felt positive that he 
he might have feared thatif he 
denied having drafted auch a notice, Counsel 
would next moment oonfront him with ib. 
So he took refagein the answer that he 
could not remember whether he had given 
Dada sush’a draft or not. Maoleod, J., 
says that it was proved as a fact that 
Surajmal did not draft any such notice, bat 


a 
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that D’Cunha drafted it under Dada’s 
instructions. This was in the libel action. 
But how ‘was the defendant to know that 
at the time he-wrote the articles? He 
might very well have presumed, as Macleod, 
J., admite, that Counsel had instructions. 
But whether Counsel had or not appears 
to me quite immaterial. For Surajmal’s 
inability to remember whether he had 
drafted the notice for Dada or not, what- 
ever else it may or may not warrant, cer- 
tainly would warrant an inference that 
his conscience was very far from being 


clear at that time, about the part he bad” 


taken in launching that suit. And that 
was quite enough for the defendant. I 
am not quite sure, whether Macleod, J., 
meant in the passage I am about to quote 
to treat the sentence in the article as a 
statement of fact or as comment on fact. 
He says: “as to the words ‘other mat’ers 
of importance, he had also forgotten,’ they 
were grossly unfair, and the defendant’s 
attempt to explain them was ludicrous,” 
‘ What precedes the words in the second 
article certainly resumes compendiously 
the most important points whish Snurajmal 
then swore he had forgotten, but there were 
minor points of de‘ail at -any 
one of them might fairly be called im- 
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gotten,” all I can say is that that is on 
its face comment upon the record. It may 
go too far, and to that extent it may not 
be fair comment, but it certainly is not such 
afact untruly stated as the learned, Judge had 
in mind. - i ` 

As to the allegations which were not 
on the record of the oase before Davar, 
J., 1 fail altogether to discover more 
than “one, which oan accurately be so 
described, and that is the letter which 
Sarajmal wrote to D’Cunha. He did write 
it. Such other allegations as flow from 
it will be found on analysis to be no more 
than inferénces from facts put in evidence 
at the tria. It is true that the writer of 
the article says that ‘it is alleged, eto, and 
that ‘it is roundly alleged, ets.’ and does not 
make it clear that these allegations were not 
“to be found in the record of the trial before 
Davar, J. But what was the position ? 
It was roundly alleged before Davar, J., 
: that Surajmal had instigated Dada to file 
the suit against Holkar, It was there, foo; 
alleged that Surajmal had settled the 
avit with Dada. Then this letter from 
. Sarajmal to D’Cunha is unearthed, and com- 
ments are made on it inthe written state- 
ment. It is impossible to say how far 
this part of what was suggested by the 


portant, which Surajmal had also forgotten... defendant's Attorneys for use in tke ocase 


As I read the words through, they merely 
sum up the concluding part of the cross. 
examination, the gist of which has just 
been given. It certainly would not haye 
ocourred to me or ~reading the article 
that the plaintiff could. make a special 
grievance out cf this sentence, in view 
of- the substantial truth of what went 
before, and the general. tenor of the 
passage as a whole. I should have thought 
that this was too near ‘going -over every 
line and word with a microscope, to find 
tiie minutest flaw, a method that no Jury 
would ever think of adopting. The learned 
Judge proceeds: “I must ‘hold that the 
defendant has misstated the fact on which 
his comment is based. He has laid the 
greatest stress on allegations which were 
never revealed to the public, to support 
the conclusions be arrived at, and has 
moreover accepted those allegations ag 
true.” If by “the fact’ here the learned 
Judge really means the sentence “other 


~ matters of importance he had also for. 


might have been brought out and either 
‘proved or disproved by evidence, had the 
case gone ov, The note by the compiler 
of the observations in relation to Suraj- 
mal’s letter does not conclude the matter. 
Jt is almost certain, I think, that had that . 
suit not come to so premature an end, 
Suarajmal would have been cross-examined 
and pretty rigorously about the part he 
played in the settlement. And I see.ro 
reason to suppose that had he then ad- 
mitted, as he had admitted in a measure, 
that the settlement was hia own, though 
brought about by his managing clerk, he 
would: not further have been called on to 
explain’ this” letter. When the learned 
Judge says that defendant not only laid 
the greatest stress on allegations which 
were never revealed to the public, but 
accepted them as true, it means no more 
than, as I have tried to show already in 
more than one connection, that the de- 
fendant took risks of adopting a fact and 
making it the ground of comment. But 


- 
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in what immediately follows Macleod, J., 
went much further, for he said: “I must 
also find that from the report of the 
case before the public as far as it went 
jt could not reasonably be inferred that 
Bbhugwandas was the nominee of Surajmal, 
that is to say, using the word ‘infer’ 
in its strongest sense” If the Jearned 
Judge beld that view, then he’ would not 
have allowed this question to go to a 
Jury at all, T.can hardly believe that he 
really meant that. Surely, whether that 
- conclusion was in the nature of fair com- 
ment or not must have been left to a 
Jury, For, with the materials before him 
at the time, I doubt 
could be found to say that the writer’s 
inference was one which could uot reason- 
ably be drawn from the facts, althcugh 
it is possible that-a Jury might have 

” thopght it one which cught\not to bave 
been drawn, nor ‘do I understand what 
the learned Judge means by “using the 
term inference in its strongest sense.” An 
inference is always ‘an inference, whether 
it be a good or a bad inference, and 
‘whether ait inference could be “reasonably” 
drawn depends upon the degree of pro- 
bability in its favour. I cannot wholly 


agree with Macleod, J.’s definitions, ‘or -test, 
inference, if we, 


.of reasonableness, An 
must use exact terminology, ia not a sur- 
mise. A ‘surmise is rather -a guess, if the 
word has a place at all in logisal 
terminology. What Macleod, J. appears to 
be distinguishing is a loose from a close 
inference. He. gives, to illustrate his 
meaning, inferences which might reason- 
ably ‘have been drawn, as, for example, 
“that it would have been reasonable to 
infer- from the fact that Bhugwandas with- 
drew his case, that he was apprehensive 
that Dada would be able to succeed in his 
defence and prove that Bhugwandas was 
the nominee of Surajmal,’ or that it was 
possible that Bhugwandas was the nominee 
. of Surajmal.” It was not reasonable to 
infer that. Bhugwandas was: the nominee 
of Surajmal. Are wé not drawing very 
fine distinctions here? If it were a reason- 
able inference that Bhugwandas apprehended 
that Dada wonld be able to prove that 
he was the. creature: of Snrajmal, it is 
very , much the same thing as inferring 
that Bhugwandas was the creature of 


a 
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~J, tbat 


“need before us in argument. 
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Surajmal, for if he were not, upon what 
possible ground could’ he have apprehended 
that Dada would be able to prove that 
he was? Then follows this: “The 
former are true inferences. The latter is 
a conclusion.” Every inference, as I have 
said before, ought to reach a conclusion, 
though that conclusion may be positive 
and unqualifed or merely probable and 
qualified. But the distinction here drawn 
is one without a meaning and if I under- 
stand the learned Judge aright, what he 
really means is that the defendant was 
much too positive in stating the result 
of his inference, particularly as it turned 
out not to be true. I do net agree that 
the defendant has confused inference with 
assumption. It is in the main oorrest to 
say „that he has accepted as true most, 
if not all, that was said on Dada’s side 
in the case before Davar, J., and necessarily, 
therefore, where what Dada said was in 
covflict with what Surajmal said, had 
declined to accept the _latter as true. 
But tbat position was reached by a process 
of perfectly legitimate inference from 
what was revealed at the trial as long 
as it was restricted to matters there put 
in evidence. As soon as the comment 
went outside that group of faote, it de- 


“pended upon one ascertained and uot con- 


troverted fact and a somnarison of that 
with the conclusion inferred from the trial 
and its contents, vz. that Dada’s version 
was substantially true. There, again, I 
see no confusion between inference and 
assumption. | do not agree with Macleod, 
“on the given data it was 
impossible for any one to draw an inference 
in the nature of a conclusion.” It may 
have been impossible for any one to come 
to a true conclusion by way of inference 
upon the data then available, because some 
of them turned out later to he false data, . 
but that is quite another matter and one 
with which, in deciding upon the fairness 
or otherwise of defendant’s comment, I am 
not concerned. l find the result of, this 
close critical examination of what Macleod, “ 
J., really said very instructive in the light 
of the manner in which the judgment was 
The impres- 
sion left on’ the mind after a more or 
‘less casual reading of -Macleod, J.’s judg. 
ment is that that learned Judge found that 


r 


that suit. 
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the defendant had based his comments on 
one or more “material facts untruly stated, 
and that in one or two particulars, though 
here the judgment hesitates a little, the 
writers somments were not fair. During 
the argument before us we were told, .over 
and over again, that the sentence in the first 
article that ‘there was no intervention, ete., 
and the corresponding,sentence in the second 
article were utterly false and that this 
was found by the learned trial Judge, who 
had dishelieved Nanabhoy and had: believed 
Surajmal on the point. 


judgment which goes that length, Indeed, 
upon the most careful scrutiny, I cannot 
find that the learned Judge has ‘definitely 
found a single fact stated as a fact in 
the alleged libels to be untrue, exoept that 
the cheque was not, as stated, Surajmal's 
own cheque, but Tatia Saheb’s., I have 
now been over Macleod, J.’s judgement at 
least six times in order that I “may not 
unwittingly do that learned Judge the 
least injustice in dealing with his conclusions 
and the means he has used in coming 
to them. 1 gather that the fasts which 
towards the end he says that the’ defendant 
untruly stated were: (H not a positive 
misstatement, but an omission to state a 
material fact which he ought to have stated, 


viz, that Surajmal had in his examination- 


in-shief denied on oath the defendant 
Dada’s oase asa whole; (2) that Surajmal 
paid Dada Rs. 9,000 by his own cheque ; 
and (8) that tke writer said that certain 
matters were alleged, giving the publio to 
understand that they were alleged in the 
suit of Bhagwandas v. Dada, whereas in fact 
they were only alleged in the observations 
prepared for the use of Dada’s Counsel in 
I cannot find that the learned 
Judge definitely points out a single one 
of these allegations as untrne. As to the 
draft votice which Surajmal is now alleged 
to have written and sent by Dada’s hand 
to D’Ounha, that is not mentioned in the 
libel at all. We must confine ourselves 
stristly tə the libel complained of, and so 
confining ourselves, and to Macleod, J.’s 
judgment upon it, I believe I am right 
in saying that I have set down every untrne 


fact whioh that learned Judge held had 
been made the ground of comment: It. 
comes to this, then, that there is one 


But I have not’ 
been able: to find anything in Maoleod, J.’s. 
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antrue fact and one only, and that has 
been admitted from the first. It was “roundly 
alleged ” in the snit upon which the 
comment was made that Surajmal had 
instigated Dada to file a suit against Holkar. 
It was roundly alleged in that suit that 
Surajmal settled the suit with Dada and not ' 
with Dada’s Attorney, and also that at the time 
of that settlement Surajmel demanded the 
Rs. 3,000 under the promissory note upon 
‘which that suit was brought. It was not alleged 
specifically, as a breach of” professional eti- 
quette on Surajmal’s part, that he had 
settled the suit over the head of D’Cunha, 
Nor was it alleged that he had written 
the letter to D’Cunha, conveying a totally 
false impression of what had really occurred. 
But these matters were alleged in the- 
observations prepared not by Nanabhoy at 
all but by Vatoha. And these allegations 
coming under. the notice of the defendant, 
he believed them to be true and utilized 
them as the ground of one comment, viz., 
that there was no intervention on the part- 
of any agent, and one demand, that those 
in authority should take the matter up and 
insist upon Surajmal giving - satisfactory 
explanations. The comment, as I have 
already pointed ont, was fair, and, in my 
opinion, necessary, from the materials before 
Bhagwandas v. 
Dada, Under rigorons analysis, then, this 
elaborate and impressive judgment is shown 
to be. almost void of any . relevant and 
important content. 

I will now deal, much more briefly, with 
Heaton, J.s judgment in appeal. It is 
virtually confined to one sentence in the 
first article, “ that the plaintiff was the 
creature of Surajmal admits of little doubt.” 
Before going further 1 should like to 
point out that isolating the sentence thus 
from its context has given rise to some 
want of proportion in handling it for the 
purpose of the plaintiff’s libel sait. It is 
perfectly clear, when the sentences preced- 
ing and following it are also read,” that 
what the writer meant was this. The suit 
had broken down ignominiously after a 
feeble attempt to prove cash consideration by 
falsé evidence, just at the critical point where 
the Gross-examination of Surajmal might have 
been expected to force upon him disclosures 
whish would have substantiated Dada’s defence 
asa whole, The Judge, in dismissing the suit, 
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had, according tothe writer, “appropriately 
remarked that the plaintiff had. taken a 
wise course’.and then defendant adds, 
connecting this with the next, 
the really important sentence, “ that the 
plaintiff was the creature of Surajmal, ete.,” 
and goes on ‘that Surajmal (now substi- 
tuted for the nominal plaintiff Bhugwandas 
who has just been ruled out) should have 
been content, etc.” Tha mere statement 
standing alone that -the plaintiff was the 
creature of Surajmal, had. the suit in all 
other respects been Lona fide, would not have 
been libellous at all- But as soon as it 
became clear that the suit was Surajmal’s, 
that he was the real plaintiff, then it 
became a matter of vital importance for 
him to refute the serions charges brought 
against him in the written statement, and 
not to let. the matter drop- just when that 
matter was being opened. ` 
He had to prove that, although the pro- 
missory note was for his benefit, and for 


% 


reasons of his own had been made out in’ 


the name of his clerk Shambhuprasad, the 
transaction was in all other respects honest, 
or, in other, words, that there - had been 
gash consideration, and not the considera- 
tion alleged by the, defendant. A great 
deal of this judgment deals in generalities 
upon Which I have nothing to say beyond 
this, that I doubt, with respect to the learned 
Judge, whether the standard’ to be applied 
in determining whether comment is fair or 
(mot, varies according to the station of the 
plaintiff, and the degree of personality in 
the libel. I doubt, whether there is any 
standard. ‘And I am sure that if there were, 
it sould not vary according tothe factors 
indicated by the learned Judge. All that 
„ig essential in this connection is, whether 
. the subject-matter of the libel is of public 
-importance. Jf it is, it- can make no dif- 
ference, whether the person.complaining of 
ib is an author, a statesman, or an Attorney; 
once that point is settled against the plaintiff, 
the resultant comment has to be justified 
upon exactly the same loose general princi- 
ples, and sentimental consideratisns ought 
to haveno play. . 

The learned Judge says: “On the facts 
appearing I think the writer would have 
been“ within the limits of fair comment had 
he said that the claim made by Bhugwandas 
was extremely suspicious, indeed probably 
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false, and that the allegations against Suraj. 
mal bothas to professional misconduct and, 
as to his part in Bhagwandas’s snit had not, 
owing to the collapse of the case, been satis- 
fastorily met, and that they demanded fur- 
ther and fuller inquiry...But Horniman went 
farther than this. He wrote that thé plaintiff 
Bhugwandas was merely the -oreature: of 
Surajmal admits of little doubt in view of 
the circumstances revealed...This amounts 
to saying, that Surajmal, there was little 
doubt, had committed the serious criminal 
offence of engineering a false claim. Itis 
a grievous thing to say of any man, an 
atrocious thing to say of a Solicitor, unless 
it is true, or unless there are the strongest 
grounds for saying it. It is not true, Hor- 
niman does nct contend that it is true.” 

I pause here to emphasize, what I am 
afraid I must have already said more than 


„once, that it was Dada who said all this, 


and Horniman merely adopted that as the 
truth, by inference from what had osourred 
at the trial taxen along with the pleadings 
and issues, The learned Judge was evident- 
ly greatly influenced by his present conyie- 
tion that this was all false. But would he 
have thought so at the time the artisles 
were written and on the materials then 
available ? It does not follow that the son- 
clusion Horniman reached is not true beeanse 
he prefers to adopt the comparatively easy 
defence of fair comment than the defenae of 
justification. It is quite clear from what 
the learned Judge has declared would haya 
been fair comment, that the dividing line 
when the article is read inits natural sense. 
and kept entirely distinct from further infor. 
mation elicited at the trial of the libel suit 
is extremely fine. And Heaton, J., at any 
rate, certainly would not have gone the 
length, Macleod, J., apparently would, of 
withholding this altogether from the Jury 
on-the ground that the inference was wholly 
unreasonable. Indeed in another placa he 
admits that it was quite a reasonable infer. 
ence, though he thinks that it was too 

conjectural,” in other words, I suppose 
an inferefice which, while perfectly reason. 
able, cught not to have been drawn. And 
he is careful to point ont that he is treat. 
ing himself as a Jury, in coming to hig 
conclusion that the sentence I have so often 
quoted was not fair comment. He was 
powerfully influenced again by the gravity 
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ef the charge as it presented itself to him. 
He says that it amounts to accusing Suraj- 
mal of a serious criminal offence. Here he 
refers to a section of the Indian Penal Code 
which, as far as I know, has hardly ever 
been enforced in any such connection as this, 
But the actual conolusion that Surajmal was 


the real plaintiff in the snit, standing 
_ alone, is quite harmless and, left there, 
could not be regarded as a Jibel at 


all. It only becomes so, as Heaton, J., has 
perceived, if the rest of Dada’s statement 
were true, 

It was, however, an inference that Had 
tó be drawn before any part of the articles 
need have been written. And it was an 
inference, as I hope to show, which was 
not only fair on the materials then avail- 
able, and at the time it -was drawn, but 
by far ‘the most probable inference, It is 
.on this point that I differ entirely from 
Heaton, J., and still more from Macleod, J., 
when he finds that it was not even a reasoa- 
able inference. 


Still treating himself as a Jury, Heaton, , 


`J, anite sorrestly sets forth the grounds 
upon which this inferenca, as he believes, 
rests. He comes to the aonclusion that 
they are not strong enough to support it, 


because he sets over against these other - 


grounds apon which a differeat inference 
and one less unfavourable to Surajmal could 
have been based and, as hə evidently 
thinks, ought to have been based. It seems 
to me, speaking with respast, thatin this 
balance-sheet, as it has bean called in the 
argament befure us, Haaton, J., has greatly 
undervalued or omitted factors on what we 
“will cali the defendant's credit side, and 
overvalued fastora on the debit side. . 

The result is a view much too favourable 
in my opinion to the plaintiff, Heaton, J., 
has omitted “from consideration altogether 
three items which I sonsider so important 
as to be almost decisive, He has paid no 
attention to the undeniable facts giving 
rise to antecedent probablities am unting 
almost to certainty, that the claim was a 
false claim. He has paid no attention to 
the dramatic and most significant ending 
of the suit, and he makea no mention of 
Davar, J..s comment. Remembering how 
_ intimately versed that learned Judge was 
in all the law’s chicaneries, what wide 


experience he ‘had of the worser sort of 
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Attorneys and their ways, and of false 
claims of this kind, the few words he is 
recorded to have spoken when the suit, 
doubtless to his own surprise, same to an 
abrupt end, surely deserve much considera- 
tion. 

Oa the other side of the account, 1 and 
2 are truo, as stated. Bat thəy seem to 
me to be quite outside the proper ground 
of inference, at the time the inference had 
to be drawn. 3. OË course, Surajmal had 
not directly supported the claim on the 
promissory note. How could he possibly 
have done so after acting: as plaintiff's 
Attorney and drawing his plaint? I assume 
that what Heaton, J., means is.that he had 
interest of his 
own in the consideration, Else the passage 
is meaningless. 4, Here I some to what 
clearly influenced the learned Judge much 
more in my judgment than it should have 
done in Surajmal’s favour, and against 
Horniman. He believed, although here again . 
I cannot help feeling that this belief had 
been strengthened by the evidence in the 
libel suit, that Surajmal was a much in- 
jored man who took the earliest opportunity, 
although it was quite neelless for ~ him 
to have done so, of coming forward sourage- 
ously to clear his character, If we turn 
once more to the pleadings, and then to 
the issues (which have not been noticed at 
all by Heaton, J.) in Bhugwandas’s suit, 
it i3 pretty clear that every one concerned 
in that suit realised that from the first 
Surajmal was at least as deeply interested 
in itas the nominal plaintiff, Bhngwandas. 
Bhugwandas pretended to want Rs. 3,000. 
Surajmal was virtually on his trial. The most 
serious charges had been brought against him, 
It was not seriously contended before us, when 
I put that point to the Advocate-Ganeral, 
that any inference of the kind Heaton, J. 
was disposed to draw from Snurajmal’s 
appearance in the witness box at that stage 
of the case, was now contended for, I dc 
not see that any sash oould fairly be drawn. 
5. Here, again, with great respect, E think 
the learned Judge has diverged so widely 
from what [ odnoaive to bea the true line 
of approach to a just estimate of reasons 
for and against defendant's articles haying 
been fair commont,as to have wholly niissed 
the sinister significance of the vory fact 
he is sotting down to Sarajmal’s credit, - 
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Why was he not’ so crossexamined? As 
Horniman inferred, and as I think most 
people would have inferred at that time, for 
the very good réason that he did not care 
to submit to that ordeal. This, of course, 
depends upon the trath of Dada’s allega- 
it was Surajmal’s suit, If it 
was, then, to use Macleod, J.’s words, he 
gave the word for its withdrawal. Pre- 
sisely, and if he did, what was the reason? 
At the time the articles were written only 
one reason would have occurred to any one, 
That he had got into deep water already 
and did not care to risk avy further ex- 
posture. 6. Much the same criticism applies 
to this item. And even were it the fact 
that Surajmal was not the real plaintiff 
and had no control over Bhugwandas, is it 
not strange, keeping the pleadings 
and the issues still clearly in mind, 
that he should have entered no protest 
whatever at this summary termination of 
a suit, in which he was giving evidence - as 
Heaton, J., believed with no other intention 
than a courageous desire to refute at 
once and for ever Dada’s calumnies against 
him, just at a point when his evidence 
was of such a kind as to suggest that‘ 
fhe preliminary portion at any rate of 
these caluminies was true. 7. The point 
appears to me to bə not so much that 
Dada bad not been examined and cross- 
examined and, therefore, that the account 
he gave in his written statement had not 
been tested, as that Surajmal did not 
insist that it should be tested. Of course 
if Surajmal had nothing to do with- the 
conduct of the suit, it might be answered 
that-that was not his fault but Bhugwandas’s. ` 
This again seems to me to beg the really 
important question as it presented itself 
when the articles were written. The learned 
Judge, putting himself in the place of a 
juryman, then goss on to say that the 
view taken by the defendant that. Dada’s 
version might be true was a view which 
any reasonable man might have taken, 
but that in his opinion it was. too oon- 
jectural. All that immediately follows 
woald baya bean quite appropriate had 
tha suit run an ordinary course and ended 
in a verdict for the defendant. But in 
that case, the reasons given for this view 
being too conjectural would not have been 
available, and [ find it extremely diffieult 
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to follow what was exactly in Heaton, J.’s 


mind when he wrote this part of 
his judgment. I do not think that 
it would be useful to advert further 


to apy particular part of that judgment, 
It will be simpler and serve my purpose 
better if 1 now resume all that has gone 
before in a statement of my own conolu- 
sions and the reasons which have led me 
to them, 

These reasons seem to be so convinsing 
and the conclusions so obvious that I have 
naturally felt much pressed by the simple 
fact that two of my learned brethren have 
come to a contrary conclusion, and I have 
felt obliged to show that I bave given 
most earnest consideration to their judg- 
ments. . 2 

Now what:were the fasts with which the 
defendant had to deal when he wrote 
his first article, the whole foundation of 
which was the belief he had at that time 
that Bhugwandas was a mere nominee of 
Surajmal, and that the claim as presented 
was utterly ‘false, while the defendant 
Dada’s version of it set forth in hie written 
statement was substantially true P 
- First look at the nature of the claim, Here 
is a clerk on Re. 100 a month suing a 
man worth lacs for a sum of Rs. 3,000 
which, he alleges, be, out of his poor 
means, advanced “on a promissory note to 
this wealthy gentleman. This poor clerk 
“was in the employ of Surajmal. To go 
no further, I do not see how any Judge 
of-experience could have helped having 
his attention drrested and his suspicions 
aroused ? I have no doubt but that Davar, 
J., did not miss these points, and that even 
before he had had to consider seriously 
whether the whole of Dada’s story set 
forth in his written statement was true, 
be must have regarded the suit with grave 
suspicion. On the very face of it, once 
the relative positions and wealth of the 
parties to it became known, it must have ` 
almost been prejudged. Then there was 
the remarkable story contained in the 
written statement. This story had been 
suggested from the very first in the corre- 
spondence. It was finally given there pretty 
fully. 

Ard tbis was not the common kind of de- 
fence; the defendant did not deny execution, 
he did not; while admitting execution, merely 
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deny that he had received cash consideration, 
He frankly admitted the promissory note 
“sued on; and proceeded to explain how 
ib came to be made and why he refused 
to pay. It was an elaborate story. It 
revealed Surajmal from first to last, as 


the protagonist iù a subtle piece of roguery., 


„It is idle to say that when the case 
was suddenly dropped, Surajmal had not 
been examined as to the part he had 
played in obtaining this promissory note. 
That bad to be introduced by showing 
the part he had taken in the suit in 
‘sonnection with which, and as a secret 
commission for his services in which, 
` tha amount of Rs. 3,000 was to be paid 
him by Dada and the promissory note was 
given for that sum in advance as security. 
« No one, I am sure, doubts but that, had 
the case gone on, Surajmal would have 
been examined searshingly on all these 
points. But onthe very threshold he had 
broken down so badly that no.wonder he 
felt the game was up, and that to press 
the matter further was only courting 
inevitable -and already foregone defeat. 
The defendant contended that the nominal 
plaintiff Bhugwandas (representing his de- 
eeased brother Shambhuprasad) had really 
no interest whatever in this promissory 
noto. 
of contest out in sharp relief. Every one 
goncerned in the suit must have known 
that this was the real issué. Eb is true 
that the plaintiff made an abortive, almost 
ridiculous, attempt to prove the payment 
of cash consideration. This presupposes 
that Dada was in need of Rs, 3,000 
and- that he did in fact borrow it from 
Shambhuprasad, If that were not true, 
and no one now contends that it was, 
what alternative explanation of the 
._ facts can human ingenuity suggest other 
than that alleged by Dada? It is 
very unfortunate that Shambhuprasad died 
before this suit. _ Had he been alive he 
might have been bold enovghto bring it, 


but it is pretty certain that had he tried. 


to support the allegation of cash considera- 
tion at the trial, he would have been ex- 
posed at once and the utter falsity of the 
claim in tia form it had taken would 
have baen ayen more clearly proved than 
it has been. For Bhugwandas may at least 
say that he knew nothing about the note, 
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The issues raised brought this point’ 


[1918 


It had come to himas part of his brother’s 
property and he took it for granted that it 
was genuine and in order. That would 
have been. well enough had not Sarajmal, 
who, on the alternative case, knew perfectly 
well what the real transaction was, been, 
Bhugwandas’s Attorney, How Bhugwandas 
got the witnesses to prove cash payment 
is not easy to understand unless Suraj- 
mal had procured them. Shambhuprasad 
would have .béen in a very different posi- 

tion, Even if the suit broke down utterly, 
Surajmal might have persuaded Bhugwandas 
that he ran no risk as he could always 

shelter behind his own personal ignorance 
of the transaction, It ‘would have been 
extremely awkward for Shambhuprasad, 
had he been plaintiff, and gone into the 

box to swear to the payment of sash, 

and then the whole story bad turned out 
to be a deliberately false concoction. Even 
then thé question, every one acquainted with 
the facts would have been asking, would 
have been: Who is responsible for all this 
perjury? This much at least is certain, 
that if Bhagwandas did not know the 
truth of the note and was persuaded to 
call in aid false witnesses to prova that 
his decease brother paid cash for it, Suraj- 
mal must have known. A very rish man 
does not make out a promissory note in 
favour of his own Attorney’s clerk for 
Rs 8,000 without receiving a penny in cash, 
without there being some very strong 
reason for such an extraordinary act, and 
a reason which it was necessary in the 


opinion of one at least of the interested 
. parties to conceal, If there was no, cash 
sonsideration—and this we may take to 


have been proved beyond - donbt—what 
consideration was there? None that Sham- 
bhuprasad could have given. Buta consi- 
deration which Surajmal might have given 
and yet dare not avow., Just such a son- 
sideration, in short, as that alleged in 
Dada’s written statement. The only possi- 
ble escapa from his dilemma irvolving, as 
it does, the substantial truth of every fact 


and the complete vindication of every 
comment in the alleged libels, is that 
Shambhuprasad, in the absense of his 


master. at Mahableshwar, told Dada the 
story which is given in Dada’s writ- 
ten statement, without Surajmal’s know- 
ledge, and so got the note in his own 


N 
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name intending to dupe both Dada and’ his 
own master Surajmal. That is a veritable 
tabula in naufragio I do not know; 
whether it ever has been actually suggest- 
ed, but ingenuity, driven desperate, might 
invent it, I hardly think it worth serious 
consideration, It is so extremely improbable 
that even had Shambhuprasad thought of it, 
could he have believed himself able to carry 
it through without Surajmal on the one 
hand and Dada on the other getting scent 
of his treachery? I come back, then, to 
this ‘question. If there was no cash con- 
sideration for the note, what was the con- 
sideration? Dada tells us in his written 
statement with the utmost candour and 
abundant circumstantiality of detail. There 
was no cash consideration; no one has 
pretended at any stage of this litigation, 
as far as I have been able to discover, 
that when this promissory note was made, 
Dada was in need of money, or that 
Shambhuprasad had Rs. 3,000 to lend. 
But if the consideration really was that 
which is set out in the defendant’s case, 
and that appears to be almost the only 
possible alternative, it follows that Suraj- 
mal knew perfectly well what was the 
nature of the suit in whieh he filed the 
plaint for Bhugwandas, and acted as his 
Attorney as long as thére was any chance 
of if going through as an 
short cause. It is instructive to note 
Surajmal’s conduct in his relation to this 
suit. I am not sure whether this was 
or could ‘have been in defendant’s knowledge 
when he wrote the articles, and if it was 
not, strictly speaking, it ought not to 
find a place in the reckoning of factors 
making for or against the defence of fair 
comment. It was, however, laid before us 
in argument, and as far as I recollect, no 
objection was taken. The suit for account 
brought by Dada against Surajmal was 
settled by consent ten days before this 
suit was brought on. The account snit 
ended thus: Dada withdrew all his objec- 
tions and surcharges amounting to abont 
Rs. 70,000 and submitted to a decree 
awarding Surajmal’s -counter-claim for 
Re. 1,800 with coste. AH allegations made 
against Surajmal were withdrawn. It is 
only upon that last term that I dwell a 
moment, as possibly explaining the plaint- 
ifs hardihood in persisting in this suit, 
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uncontested - 
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Bhagwandas v. Dada was filed as a short 
gause. Correspondence had already indicated 
to Surajmal, who was acting as Bhugwandas’s 
Attorney, that Dada meant to repudiate 
the claim, and, if necessary, fight it on 
the allegations which were afterwards fully 
set forth in his written statement. The 
‘written statement was only put inat the 
last moment, when the suit was on fcr 
disposal as a short cause. It was then 
transferred to the long cause list, and 
very shortly after that Surajmal ceased 
to act as Attorcey for the plaintiff. 
It is fair argument that he did not 
like the look of the written statement, 
the suit was going 
to be fought out, he bad better keep out 
of the contest as much as he could. That 
was in September, 1915. This may not 
be such good argument, but it is permissible 
to doubt whether the suit would have 
ever come on at all had it not been for 
the settlement of the account suit. The 
withdrawal of all allegations in that suit 
might have heartened Surajmal to go 
on with this suit. He might have thought 
that Dada would never persist in these 
allegations so soon after he had withdrawn 
a number of other serious allegations in 
another suit. I say this because 1 am 
trying to put myself in the placa of a 
critic about to comment on the suit before 
Davar, J., just after its dramatie ending. 
Surely, he would have been asking himself 
how, if Dada’s version was substantially 
true, as the course and result of the suit 
seemed to indicate that it was, Surajmal 
could have had the*foolhardiness to press 
it to a definite issue. Some such explana- 
tion as this may have suggested itself, 
That is to say, of course, if the intend- 
ing critic had really known, abont the 
account suit: and Surajmal’s conduct in 
Bhugwandas’s suit as plaintiff's Attorney, 


Be that as it may, the suit did come 
on in due course. The issues raised at 
the trial show how deeply Surajmal was 
implicated. The attempt to prove cash 
consideration had, as is now conceded all 
round, failed, and failed ignominiously. 
It the suit had ended then and there no 
one need have been surprised, although 
most people,. who took the trouble to 
read the pleadings and tho written stato- 
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ment, would have drawn their own’ con- 
clusions, and those donclusions would have 
been uniformly unfavourable to Sarajmal. 
Moreover, he could hardly have supposed 
that under so vigilant and experienced” a. 
Judge his own troubles would haye ended 
with the inglorious collapse of a manifestly 
false suit, in defending which the most 
serious charges were: brought against him- 
self. The least he could do was to brazen 
it out as far as he was personally con-_ 
cerned, and by . disproving the consider- 
ation alleged by defendant indirectly ‘sup- 
port-the tottering case of the plaintiff. 
Donbtless, he overrated his own ability 
and resource, as a witness., Members of 
the legal profession, who are constantly, 
if Attorneys, suggesting lines of bross-examin- 
ation, if Counsel, attacking hostile witnesses 
by that method, usually think themselves 
very well qualified to face so familiar an 
ordeal. Experience only too frequently 
shows what very poor witnesses they 
-make, Surajmal was no brilliant excep- 
tion. Very soon he began to flounder. 
His conscience could not possibly have 
been as clear of offence as he wished the - 
- Court to believe. He could only explain 
his extraordinary answers, months later, 
by saying that he was frightened, Frighten- 
ed of what? The point where he broke 
down most calamitously was upon a chance 
question whether he had not himself` 
drafted a notice to be sent to himself. 
by Dada’s Attorney, D’Cunha. He could 
not remember. He was frightened. Frighten- 
ed because be saw papers in Connsel’s 
hands. But if he knew, as he must 
have known, had this allegation been . 
utterly false, that he had never sent such 
a notice, that he never would have thought 
of doing such athing, there was nothing in 
“a paper flourished before his eyes to 
frighten him. At this precise moment, 
just when he must have felt most keenly 
` that -he wab making a pitiable exhibition 
of himself, and that there were many 
worse rocks ahead, the Court rose for the 
day: On Monday, Surajmal - was present 
in Court. The trial, as everyone thought, 
was going on and without doubt many 
were waiting eagerly to hear how Suraj- 
mal would acquit himself under further 
eross-examination. What happens? The 
plaintiff surrenders unconditionally ; consents 
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‘out with substantial truth in the 
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to a decree dismissing his suit with costs, 
and the Judge passes it,- remarking that 
the plaintiff had adopted a very wise 
course. Does Surajmal, who had, in the- 
opinion ‘of one learned Judge, eagerly 
accepted ‘the first opportunity of vindicating 
his character, thus displaying the courage 
of an ‘honest’ and injured man, raise any 
protest? Nota word. He lets his character, 
which his examination so far had certainly 
mot raised, or helped to clear, goat that. 
When the Grst of these articles appeared 
a ‘week later, on the 7th of March, doas 
he protest? “He maintains the same cynical 
indifferent silence which. he has the hardi- 
hood to explain in the libel aceton by 
saying that he did not feel in any way 
concerned about the suit, or sare how 
it ended. It .is only when the second article 
appaars, ‘and he realises that the matter 
will not bs allowed to rest that in shear 
desperation, as it seems to me,.and self- 
defence he brings this libel astion The 
first and perhaps the mest important question 
is, whether upon all the facts disclogad in 
the pleadings and the evidence at the | 
trial before. Davar, J., in view of its 
curious sudden termination, and the Judge’s 
comment, was it a fair inference that, as 
wag the real 
plaintiff, and the nature of the transaction 
underlying the promissory note -was set 
written 
statement? Speaking for myself, -I should 
say unhesitatingly that it was. not only 
fair comment, a reasonable inference, but 
by far the most probable, and, therefore, 
the most. reasonable inference that could 
at that time have been drawn. Does 
any one seriously believe that between 
Saturday night and Monday morning 
Surajmal was not consulted? Does any one 
seriously believe that had.he declined to 
consent to the suit being withdrawn, it 
would have ended as it did? When I put 
these questions in this furm I mean them 
to bə answered, of course, with reference 
to the materials before the defendant when 
he wrote the articles. Remember that the 
nominal promises of: the promissory note ~ 
was Sarajmal’s own clerk. The nominal” 
plaintiff was a man of no substance at all, 
Presumably whatever information he got 
for use in supporiiag his claim he gat. 
from his first Attorney, master of his 
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deceased brother, Surajmal. If auch 
evidence as -the plaintiff, thus advised, 
desided to give was all false, who should 
have known that better than Surajmal? 
Who should have known the real truth of 
the matter better than Surajmal? Who 
was most interested in refuting the defence 
set up by Dada, Bhugwandas or Surajmal? 
With all these considerations before him, 
would any one have hesitated to conclude 
that it was Surajmal who decided that the 
claim had better be dropped before further 
unpleasant disclosures had to be made? 
Would any one at that time have hesitated 
to conclude that in the main of any rate 
Dada’s defence was true? It is common 
ground throughout all the judgments that 
it was fair comment to say that the 
plaintiff's suit was utterly false, and that 
the withdrawal at the stage when it was 
withdrawn indicated that the plaintiff 
knew it, and felt that the defence would, 
or, at any rate, might, be established, if 
he persisted. But if the claim as brought 
was utterly false, and that was a perfestly 
fair conclusion, it appears to me to be 
just as fair a conclusion from that that the 
real plaintiff was Surajmal and not Bhugwan- 
das. Bhugwandas may not have known how 
the promissory note came to be given to 
his deceased brother Shambhuprasad, but 
Shambhuprasad must have known. And 
if it was not given him for oash, as he 
alleged, he would have had to show what 
it was given for and what interest he 
had in it. Does any one suppose.thdt he 
could have done so after launching the 
suit on the basis of an ordinary loan 
trangaction, a promissory note for value in 
cash paid and received? Failing that, 
what other conclusion was reasonably 
possible than that defendant’s case , was 
substantially true, and that Bhuogwandas 
was the creature of Surajmal, that Saraj- 
mal was the only person interested in the 
consideration for the note, and that the 
suit, was in fact his? It is all very well 
now to say that had the oase gone on 
Surajmal would have improved under 
-oross-examination, and Dada would have 
broken down, and failed to prove his 
defence, That was clearly not the opinion 
of those in charge of the case. For, had 
they had any hopes of ‘that, kind, it is as 
certain as anything in human conduct well 
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can be, that the plaintiff would not have been 
advised to consent to a decree dismissing 
his suit with all costs. Apart from the 
charges against Surajmal, what worse fate 
could have overtaken the plaintif? True, 
he might have had to pay costs of one, 
or, af most, I should think, two more 
days’ hearing. But that was relatively 
unimportant, As it was, I have since 
ascertained that: his two Attorneys’ bille 
were taxed against him for an aggregate 
of over Rs. 2,000. So that a few hund- 
reds, more or less, would certainly not 
have deterred him from fighting to a 
finish, had it really been his suit, and 
had he been advised that there was still 
a fighting chanse dependent upon the result 
of Dada’s examination and the conclusion 
of Surajmal’s evidence. And putting 
myself now in the place of a juryman I 
feel no doubt whatever what<- my verdict 
would have been upon that, now generally 
sonceded to have been by far the most 
important, part of the libel. There is no 
question here of any facts untroly stated. 
There never has been. Ib is simply a 
case for a Jury to say whether, upon the 
facts, it was fair comment to say that the 
suit was Surajmal’s suit and that the case 
made out by Dada in his written statemant 
was probably true, 

I have never felt the least doubt myself 
that that was perfectly fair comment. As 
to the rest of the libel I have shown 
that it contains certainly one fact untruly 
stated. But whether the cheque was Suraj- 
mals oor Tatia Saheb’s, is utterly 
unimportant, I have pointed out that 
ib was a very natural mistake, such a 
slip as any one might have made, As 
soon as we dismiss the idea, which pervaded 
the plaintiff-appellant’s argument right up 
to the end of the hearing, that the də- 
fendant was alleging, and had any con- 
esivable reason for alleging, that Sorajmal 
had settled the suit with Dada, without 
Tatia Saheb’s knowledge or consent, the 
unimportance of the slip is self-evident. 
Let us suppose that Surajmal had settled 
the suit for Rs. 9,000 without consulting 
his principal Tatia Saheb. It would have 
been a very daring thing to do, and one 
which Surajmal could not have defended, 
had Tatia Saheb repudiated the settlement, 
But he might even then have pleaded that 
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he so settled in the bəst interests of his 
client and inthe sure confidence that he 
would ratify the settlement. Dada’s case 
from the first has been that he expested 
at least Rs. 20,000 from Tatia Saheb, 
,asting under Surajmal’s advice. It is 
certain, I think, that he would have got 
some damages. How mach was the only 
question. If Surajmal had ever told Tatia 
Saheb that Dada meant to insist on a 
minimum of Rs, 20,000 damages, he might 
very well have settled for Rs. 9,000, redus- 
ing costs proportionately, with the certainty 
‘that Tatia Saheb would gladly consent. 
Bat I do not believe that it ever entered 


the head of the defendant to make such 
an allegation against ‘Surajmal. He was 
attacking Sorajmal. He was holding up 


hia professional conduct to public reprobation. 


He was pointing out that amongst his 
tortuous dealings he had first instigated 
one of his clients, Dada, to file a suit 


-against another of his clients, Holkar, and, 
then, after, for form’s sake, he had sent 
Dada to another attorney, D’Cunha, he had 
settled with Dada overthe head of D’Cunha, 
And that he had then written a letter 
(in this lay the sting of the accusation) to 
D’Cunha meant to convey a false impression 
and conceal his unprofessional conduct. 
There would haye been no sense at all 
that I can see in suggesting that Surajmal 
had settled this suit without Holkar’s know- 
ledge, even supposing any one believed that 
an Attorney sould do anything of the kind. 
What was charged against him he could 
do, and as far as I can see, he actually 
did. Nor was it in itself a very serious 
matter. No one wonld have attached any 
importanse to if but for the lying letter 
which Surajmal next wrote to D’Cnnha. 
To make and bring home that charge two 
things were necessary: (1) that Surajmal 
did write the letter. That is admitted, (2) 
That as between him and -Dada no agent 
of Holkar intervened, In other words, that 
no agent of Holkar settled the suit with 
Dada -without Surajmal’s knowledge, and 
only after the settlement had been made, 
informed Surajmal of it. There the de. 
fendant had Dada’s written statement to 
go upon; and in addition Surajmal’s own 
evidence given before he realized that any 
such point was going to be made against 
him, Both, if true,—and why should the 
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defendant not have believed Surajmal him: 
self upon oath regarding this matter?P—~ 
conclusively establish the falsity of the 
letter. It is only by insisting that the 
sentence “asa matter of fact, ete.”, should 
be wrencbed from its context, and read as 
an isolated statement literally, that the 
plaintiff can make any show of a grievance - 
out of it. -So read and meaning that 
Holkar never had an agent with Suraj- 
mal; it would donbtless be untrue. But I 
cannot understand how such arguments 
could be used, in face of the plain mean- 
ing of the passage as a whole, 


This, again, I consider to be perfectly 
fair comment. And that disposes of the 
whole matter, both law and fact. 
I never was in any doubt, after hearing 
the Advocate-General’s first day’s argument, 
that there was no libel at all. My only 
anxiety has been to understand how my 
two learned brethren, Heaton and Macleod, 
JJ., whose opinions I must respect and 
acknowldge to be fully as deserving of 
weight as my own, had come toa contrary 
conclusion. 


I am óf opinion that the plaintiff's 


suit should be dismissed with all costs 
throughout, = 
Marten,J.—In this libel action the 


plaintiff, Surajmal, is a Solicitor and the three 
defendants are or were the editor, printer 
and proprietor respectively of a newspaper 
called The Bombay Chronicle. The alleged 
libel relates to ‘Surajmal’s professional 
conduct in twoastions, viz, Suit No. 907 of 
1912 (Ashidbai v. T. S. Holkar), which was 
a suit for damages for breach of contrast 
of sale of real estate; and Suit No. 837 of 
1915 (Bhagwandas v. Dada), which wasa 
suit on a promissory note for Rs. 3,000. 


The circumstanses giving rise to the 
alleged libel are as follows: In 1912, 
Surajmal had two rich clients, viz, Tatia 
Saheb Holkar, whom { will call “Holkar,” 
and Haji Ahmed Haji Hassam Dada, 
whom | will call “Dada.) In that year 
Holkar sold some land in Nepean Sea 
Road twice over, viz., first, to a purchaser 
called Kbambatta, and, secondly, in February 
1912, to Ashidbai as Dada’s nominee, 
As regards this second sale which was for 
Rs. 65,000, Surajmal acted for both tha vendor 
and the purchaser. The first purchaser 
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Khambatta then bronght an action for 
specific . performance against Holkar and 
obtained a deoree therein. In that action 
Surajmal acted for Holkar. 

In August 1912 Dada, by his mother 
and nominee Ashidbai, brought against 
Holkar the above Snit No. 907 of 1912 for 
damages for breach of the contract of 
February 1912 This suit was settled in 
January 1914 by 
Rs. 9,000 as damages. In this suit Suraj- 
mal acted for Holkar and a Mr. D’Cunha 
acted for Dada. 

Meanwhile, on the 26th April 1913, 
Dada had exesuted a promissory note for 
Rs. 3,000 in favour of a clerk of Suraj- 
mal’s, named Shambhuprasad. This clerk 
died on the 12th June 1914 leaving a 
brother named Bhugwandas, who olaimed 


the promissory note as a joint family 
asset to which he was entitled by 
survivorship. 


Subsequently, in July 19 5, Bhugwan- 

das brought against Dada the above suit 
No. 837 of 1915 to enforce the promissory 
note. In this suit Surajmal acted for 
Bhugwaudas until September 1915, when 
there was a change of Solicitors, Messrs. 
Hiralal, Mehta & Co. thenceforth acting 
for Bhugwandas. Dada also changed his 
Solicitors, being represented at first by 
Vachha & Co. and afterwards, viz, 
in February 1916, by Ardeshir, Hormusji, 
Dinsha & Oo, 
_ The written statement in that suit was 
declared on the 17th August 1915 and 
raised a startling defence, which in effect 
was as follows:—Dada alleged that Suraj- 
mal had instigated him to bring the 1912 
suit; that Surajmal promised he would 
influence his client Holkar to pay Rs. 20,000 
to Rs. 25,000 as damages; that Surajmal 
was to be paid by Dada Rs. 3,000 if 
such damages were in fact obtained; that 
the promissory note was in respect of 
such Rs. 3,000 and was passed in the 
name of Surajmal’s clerk Shambhuprasad 
as nominee for Surajmal, who, it was 
submitted, was a necessary party to the 
suit; that as only Rs. 9,000 had been 
obtained as damages, Dada was not liable 
on the promissory note and had received 
no consideration therefor, and he accordingly 
sounterclaimed for itè cancellation and 
delivery up. | - 
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This, then, was the position when the 
1915 suit came on for trial before Davar, J., 
on Saturday, 26th February 1916, and it 
will be seen that the suit involved issues 
of a very grave character for Surajmal, 
although he was not a party to the pro- 
ceedings and was no longer on the resord 
as Solicitor for the plaintiff. At the trial 
the plaintiff in that suit proceeded to call 
his evidence although the onus would ap- 
pear to have been on his opponent. His 
first two witnesses claimed to have been 
present at the execution of the promissory 
note and the payment of the Rs. 3,000, 
but appear to have been seriously shaken 
in oross examination. Then Surajmal was 
called and after denying in, examination- 
in-chief the allegations made against him 
was partly cross-examined by Mr. Davar, 
when he soon showed a somewhat surpris- 
ing ignorance as to what advice he had 
given Dada when told. of Khambatta’s 
prior contract of sale: and as to whether 
he had drafted a notice for Dada to send 
to Holkar: and as to whether he had 
advised Dada to go to another Solicitor. 
Stopping here for a moment, I must 
respectfully dissent from Mr. Justice 
Masleod’s criticism of this cross-examination, 
In my opinion Mr, Davar was quite entitled 
to ask the questions he did, and I may 
further observe that before us the Advosate- 
General expressly declined to put forward 
any contention to the contrary, In fact 
the cross-examination was never finished, 
as on the Monday morning (28th February 
1916) the snuit was abruptly withdrawn, 
and according to the newspaper report, 
Exhibit S, the Judge observed that it was 
an extremely wise step to take and ordered 
that the suit should be dismissed with 
costs. Surajmal appears to have acquiesced 
in this, notwithstanding that the Satur- 
day’s proceedings had been reported in the 
public press. At any rate he made no 
sign. Even the first alleged libel which 


-was published on the 7th Maroh elicited 


no response from him, and it was not 
till after the publication on the Ldth 
March of tbe second alleged libel that 
an apology was asked for and the present 
suit instituted. It is also noteworthy that 
in cross-examination in the present suit, 
after stating that he was not surprised 
Gourt that 
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the 1915 suit was going to be dismissed, 
Surajmal added, “I way quite indifferent 
as I was not concerned.” 

As regards the alleged libellous articles, 
they have been read and re-read several 
times over and -I do not think ib nesessary 
to repeat them. It will be seen that they 
demand an enquiry by the proper authori- 
ties into Surajmal’s conduct in relation to 
the 1912 and 1915 suits, and in particular 
as to (1) the charge that the promissory 
note for Rs. 3,000 was in effest a secret 
commission or bribe taken by Surajmal as 
the price for giving his client Holkar oer- 
tain advice and that the 1915 suit was a 
false suit engineered by Surajmal; and (2) 
the charge that Surajmal settled the 1912 
suit over the head of Dada’s Solicitor 
and then by his letter of the 19th Janu- 
ary 1914 endeavoured to create the false im- 
pression that the parties themselves had set- 
tled the suit, 

OF these two charges, the first is by 
far the most serious. The second is little 
more than‘ah alleged breach of profes- 
sional etiqnete, apart from the interpretation 
to be pnton the letter of 19th January 
1914, 

The defence is substantially one of fair 
comment. In particular the defendants do 
not contend that charge No. l is true. 
As regards charge No. 2 they jnstify some 
of the details obtained aliunde, and for this 
purpose rely on paragragh 6of the written 
statement. 5 

The legal principles governing a defense 
of fair comment are set out by Lord Ludlow 
in South Hetion Ooal Oompany v. North» 
Eastern News Association (7), by Lord 
Cozens-Hardy in Hunt v. Star Newspaper 
Company, Limited (2) and by Lord Atkinson 
in Dakhyl v. Labouchere (4) and have 
been cited again inthe Court of Appeal in 
Walker v, Hodgson (17). I need not repeat 
them. It is sufficient to say that in the 
present suit the Advocate-General accepted 
Lord Cozens-Hardy’s view in Hunt y. Star 
Newspaper Company, Limited (2) that the 
statement of facta must be substantially 
true, and did not rely on the literal inter. 
pretation of ord Collins’ judgment in 
Digby v. Financial News, Limited (1), which 


i (17) (1609), 1 K. B, 239; 78 D. J, K. B. 198; 99 L, 
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isto the effect that there must be ne misstate- 
ment of fact whatever. 

Turning then to the first charge, there 
is one clear misstatement of fact, for it 
was not Surajmal but Shambhuprasad, who 
was alleged to have said it would not 
look good for the promissory note to be 
in Surajmal’s name. The misstatement is 
not, however, pleaded nor was it raised at 
either the trial or the first appeal;, and 
before us the point was only taken as 
the result of a remark from the Bench to- 
wards the close of the Advocate-General’s 
opening speech. Under all the sironmstances 
1 think that the misstatement, even if now 
admissible, must on the plaintiff's own 
showing be regarded as too minute or trivial 
for him to rely on as defeating the plea of 
fair comment. 

The Advocate-General largely relied on 
the fact that the article omitted'to men- 
tion Snurajmel’s denial of the sharge 
in examindtion-in-chief, The article’ shows, 
however, that he was being cross-examined 
and Ithink one would infer that he had 
previously denied the charge. Otherwise 
why was he called and what need would there 
be to eross-examine him? 

I have carefully considered all the other 
points raised on Surajmal’s behalf, e.g., 
as to the words “creature,” “little doubt,” 
“sontent to have the case withdrawn,” 
and “‘the.,.allegations...left | unrefuted.” 
But as Sir Basil Scott pointed out in his 
judgment, we must consider what the writer 
ofthe article knew at the time, aud must 
disregard matters subsequently proved or 
alleged in the present suit, Atthattime the 
writer had not before him Strajmal’s 
evidence in the present suit. But he did 
have before him Surajmal’s conduct on the 
withdrawal of the 1915 suit. I quite 
recognise that a lawyer may remember the 
saying: “No case, abuse the plaintiff's 
Attorney” and may properly be slow to 
take offence. Buta line must be drawn 
somewhere and I think it may be drawn 
at a charge offraud. Speaking for myself. 
I regard it as almost inexplicable for 
any respectable Solicitor to behave like 
Surajmal did-in making no protest or, 
appeal whatever either to the Judge or to 
the Law Society, so that his character 
might be cleared of the charges of fraud 
made against him, Surajmal’s qwn ex» 
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planation, viz., that he was quite in- 
different as he was not concerned, demands 
in itself an explanation, bat this, of course, 
was said in the present suit and was not 
before the writer of the article and T, 
therefore, merely use it as showing that 
even now no real explanation has been given 
of Surajmal’s silence, In my. judgment, 
therefore, the writer was justified in draw- 
ing very adverse inferences from Suraj- 
mal’s behaviour and from the Judge’s 
comment that it was extremely wise to with- 
draw the suit, ; 

There is, too, another important oon- 
sideration. The story as to the cash con- 
sideration_for the promissory note haying 
broken down at the trial, how came it 
that Dada signed this promissory note iu 
favour of Surajmal’s clerk at a time when 
he was engaged in litigation with a client 
of Surajmal’s, viz, Holker? Dada’s story 
is in effect that ~it was a bribe. There 
is no other explanation even now of this 
promissory note, whioh admittedly is a 
genuine document. I recognise that Suraj- 
mal, if innocent, would not know the real 
origin of the promissory note, e.g., if it 
“Wan part of a fraudulent scheme 
soneocted by the deceased clerk alone. 
But this possibility has to be ‘taken into 
consideration with the other sircumstances 
of the case, and the unexplained origin 
of the promissory note is, in my opinion, 
a matter from which an adverse opinion 
could fairly be drawn. In saying this I 
have not overlooked the fact that Dada 
on his own showing was in effect an 
accomplice in the attempted fraud on 
Holkar, and that Nanabhoy from whom 
the defendants obtained some information 
was a discharged clerk of Surajmal and 
on hostile terms with him. A fair critic 
would, therefore, regard anything these 
men eaid with caution, and in faot Dada 
has never gone into the witness-box and 
Nanabhoy at tbe present trial was shown 
to be an unreliable witness. The case 
does not, however, depend on whether the 
statements of these two men were all 
true. 

Looking,. then, at the articles as a 
whole, and after giving my best consider- 
ation to the judgments at the trial and on 
the ‘first appeal, I think the articles did 
not exceed the bounds fof fair comment 
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as regards the first and graver onarge I 
have mentioned. 

As regards the second charge, it is true 
that the defendant Horniman amplified 
the allegations made in paragraph 4 of the 
written statement in the 1915 suit and 
relied on matters contained in “observations 
for Counsel,” which in fact were not be- 
fore Counsel at the trial. But if in gon. 
sequence of this if becomes necessary to 
justify, I think Snrajmal did in effect 
settle the 1912 action over Mr. D’Cunha’s 
head. Even on his own showing his clerk 
Nanabhoy brought abont the settlement 
in company with Holkar’s agent Vinayak. 
rac, Surajmal further admits having 
drafted the letter, Exhibit 2, which Mr. 
D’Cunha’s client was to send to Mr. 
D’Cunha informing him of the settlement 
of the suit. I also think that Surajmal’s 
aletter of the 19th January 1914, Exhibit F, 
was in such terms as to give Mr. D’Ounha 
the erroneous impression that the parties 
themselves had settled the suit. Under 
these circumstances I am not disposed to 
regard as vital any inaceurasy in the 
passage “as a matter of fact there was no 
intervention on the part of any agent at all.” 
It is clear that no agent was acting for 
Dada in the settlement. It is also clear 
that Surejmal by himself or his olerk 
Nanabhoy. took part in that settlement, 
and that Surajmal either knew of the 
settlement himself or was informed of it 
by Nanabhoy. That being so, why write 
to Mr. D’Cunha, “We are informed by our 
client’s agent,” meaning thereby Vinayakrao, 
unless it wae to create a wrong impression P 
Under -these circumstances, I think that 
even if the passage alleges in effect that 
Vinayakrao gave no information or assist- 
ance, it is not of a'suffisiently substantial 
character to defeat either the plea of 
fair comment or that of justification. So 
too, as regards the statement that Suraj- 
mal gave his own cheque this is not true 
but is either a fair inference from Dada’s 
written statement or, if not, is unimportant 
in the view I take of the case. . 

There are other points in connection 
with this second charge which haye been 
raised in argument and duly considered 
by me, including what I have already said 
about the unreliability of Nanabhoy, bat 
looking again at the articles as a whole 
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and on a full consideration of the sircum- 
stances, L think the defendants succeed 
on this sesond. charge as well as on the 
first. 

In the resalt, therefore, I think that the 
plaintif’s appeal should be dismissed and 
the defendants’ cross-appeal as to costs 
allowed, the effect being that the aation 
will be dismissed and that the plaintiff 
will pay the costs of the astion and of 
both appeals and will refund any costs 
already paid to him, ki 

Appeal dismissed, 
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Limitation Act (IX of 1908), ss. 15 (2), 29 (1) (b)— 
Bengal Tenancy Act (VIII B. C. of 1885), ss. 104 H, 
184, 185-——Civil Procedure Code (Act V of 1908), s. 80 
Suit under s. 104H, Bengal Tenancy Act, against 
Secretary of State-—Notice under s. 80, Civil Procedure 
Code—Limitation —Period of notice, whether can be 
deducted—~Local Act—Interpretation of Statutes. 

In computing the period of limitation fora suit 
instituted under the provisions of section 104H, Bengal 
Tenancy Act, against the Secretary of State, the 
plaintiff is not entitled under section 15 (2) of the 
Limitation Act to deduct the two months in respect 
of the notice required hy section 80, Civil Procedure 
Code. [p. 5C5, col. 1.] 

The Bengal Tenancy Act is a Local Aot to 
which the saving clause in section 29 (b) of the 
Limitation Act applies. [p. 604, col. 2.] 

The Bongal Tenancy Aot has always been regarded 
asa self-contained Acton the sabject of limitation 
even as regards periods of limitation presoribed by it 
to which sections 184 and 185 are inapplicable, 
(p. 604, col. 2; p. 505, col. 1.] 

-In interpreting the plain words of a positive 
enactment any suggestion of hardship is out of 
place. [p. 505, col , . 
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Appeal against the decree of the District 
Judge of Midnapore, dated the 13th of May 
1916, affirming that of the Subordinate Judge, 
2nd Court of that district, dated the 25th 
of February 1915. 

Babu Ram Oharan Mitter, for the Appellant. 

Sir Rash Behari Ghose, Babus Sazani Kanta 
Sinha and Saroda Charan Maity, for the Re- 
spondents. 

JUDGMENT. 

Ricuarpson, J.—This is an appeal by the 
Secretary of State in a suit brought against 
him by the plaintiffs under the provisions 
of section 104H of the Bengal Tenancy Ast. 

Asthe suit was not instituted within the. 
period of six months prescribed by clause 


(2) of the sestion, it is contended for the 


-tation” 


Secretary of State, and has been contended 
throughout, that the suit is out of time. 
The Courts below have overruled this plea 
of limitation, on the ground that the plaint- 
iffs are entitled under section 15 (2) of 
the Limitation Act. of 1908 toa deduction 
of two months in respect of the notise which 
section 80 of the Civil Procedure Code re- 
quired them to give to the Seoratary of 
State or his representative before they sould 
present their plaint. The question is whe- 
ther the view so taken is right or wrong. 
The presise point which arises was deter- 
mined in the Secretary of State’s favour by 
the judgment of this Court in Appeal from 
Appellate Decree No. 405 of 1914 (desided 
by Mookerjee and Walmsely, JJ., on the 
22nd Angust 1917) and since reported as 
Secretary of State v. Gangadhar Nanda (1), 
The learned Government Pleader relies on 
that decision. On the other side, it has Leen 
strennously urged by Sir Rash Behari Ghose 
that the decision is inconsistent with other 
decisions of the Court said to be in pari 
materia and that it ought tobe referred to 
a Full Bench, : 
The argument turns on the division of the 
Limitation Act info parts with separate 
headings—Part If being beaded “ Limita- 
tion ‘of Suits, Appeals and Applications ” and 
Part IIL “ Computation of Period of Limi- 
and on the effect of the saving 
clause enacted in section 29 (1) (b), “ No- 
thing in this Act shall affect or alter any 
period of limitation specially prescribed for 
any suit, appeal or application by any 


‘ 
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special or local law now or hereafter in’ 


fores in British India.” It is said that that 
clause applies expressly to the period of 
limitation and does not necessarily make 
Part ITI, relating to computation of the 
period, inapplicable to a special period of 
limitation prescribed by a special or local 
law. It is not suggested that the provisions 
in Part III can be aptly described as general 
principles of law, but it is argued that it 
isa question of construction in each case 
whether the Legislature intended (without 
expressly saying so) that the special period 
of limitation specially prescribed should or 
should not be subject to those provisions. 

Now I sonfess that I find the argument 
at the ontset somewhat difficult to follow. 
To my mind the provisions of Part III do 
affect the periods of limitation prescribed 
in the Act itself by section 3, which is the 
first and the enacting section in Part IT, 
Sestion 3 begins with the words “Subject 
to the provisions contained -in sestions 4 to 
25 (inelusive)”, those sections somprising 
the remainder of Part II and the whole of 
Part ITI: Stopping there, it hardly seems 
that Part II and Part III ean .be differ- 
entiated in the mauner which the argument 

GN 

The section as a whole enacts 


requires. 
that subject to the provisions specified, 
“every suit instituted......... after the period of 


limitation prescribed therefor by the First 
Schedule shall be dismissed, although limit- 
ation bas not been set up as a defense.”. It 
may well be that where a period of limit- 
ation is ‘prescribed hy a special or local 
law, a suit need not be dismissed if limitation 
is not set up as a defence, but I find it dificult 
to say that the application of the provisions 
of Part III to such a period would not 

“affect” it, 

We were referred, however, to a number 
of authorities, desided for the most part 
under Acts prior to the present Limitation 
Act. Under Act IX of 1871, the saving 
clause relating to a period of limitation 
prescribed by local or special law ran:—~ 

‘Nothing herein contained shall affest gush 
law.” Under Act XV of 1877, it was— No- 
thing herein contained shall affect or alter 
the period so prescribed.” Apparently it 
was held thatthis change in the language 
had the effect of making ‘the provisions in 
the latter Act, relating ta the computa- 
tien of the period of limitation, applicable, 
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in the absence of any reason for holding 
the contrary, to special and local laws pres- 
cribing spesial periods of limitation. [Com- 
pare Purran Ohunder Ghose y. Mutty Lall 
Ghose Jahira (2), desided under Act IX of 
1871, with the following cases decided 
under Act XV of 1877, Behari Loll Mookerjee 
v. Mungolanath Mooterjee (3), Golap Chand 
Nowluckha v. Krishto Ohunder Doss Biswas (4), 
Hossein Ally v Donzelle (5), Khoshelal Mahton 
v. Gunesh Dutt (6), Nz‘abutoolla v. Wazir Ali 
(7) and Khetter Mohun Chuckerbutty v. Dina 
Bashy Shaha (8).] These cases or some of 
them have been sited in later cases as autho- 
rity for the rule of construstion which they 
appear to lay down. But the rule has by 
no means gone unchallenged. 

It was not followed in Girija Nath Roy 
Bahadur v. Patani -Bibee (9) in regard to 
suits for arrears of rent under Bengal Act 
VIII of 1869. In connection, however, with 
previous cases, a ‘distinction was there sug- 
gested between the application of the pro- 
vision corresponding to that contained in 
section 4 of the present Limitation Aot and 
the application of other provisions which 
have the effect of extending the period of 
limitation in particular sirenmstances. See- 
tion 4 provides for the case where the 
Court is slosed when the period of limita- 
tion expires and extends the period to the 
dey when the Court re-opens. The dis. 
tinction bore fruit and led to what may 
be roughly called the rule of the dies non, laid 
down in Shooshee Bhusan Rudro v. Gobind 
Uhunder Roy (10) and Peary Mohun Aich v. 
Anunda Oharan Biswas (11). Even this rule 
has not escaped criticism from high authority 
[Ahad Baksh v. Babar Ali (12) and Sheodas 
v. Narayan Asaji (13)]., The rule, however, 
has received legislative recognition in the 


(2) 4 C. 50; 2 0. L. R, 548; 2 Ind. Dec, (N. s.) 33. 
(3) 6 C. 110; 4.0. L. R. 871; 2 Ind. Dec. (N. 8.) 681, 
(4) 5 O. 814; 2 Ind. Dee. (N. s.) 811. 
(5) 5 C. 906; 6 C, L. R. 239; 2 Ind. Dee. (N. 8.) 
1185. 
(6) 7 0. 690; 3 Ind. Dec. (xN. s.) 992. 
(7) 8 O. 910; 10 C. L. R, 333; 7 Ind. Jur, 84; 4 Ind. 
Dec. (N. 8.) 587. 
(8) 10 0. 265; § Ind. Dec. (x. s.) 178, 
(9) 17 O. 263; 8 Ind, Dec. (N. 8.) 713. 
(10) 18 O. 281; 9 Ind. Dec. (x. 5) 154. 
(11) 18 C. 631; 9 Ind. Deo. (N. s.) 421. 
(12) 14 Ind. Oas. 173; 16 C. W, N, 721. 
(13) 12 Ind. Cas. 811; 36 B. 268; 13 Bom. L, R, 
1163, 


504 > 


SECRETARY 9P STATE V, SHIB NARAIN HAZRA, 


General Clauses Act in respect to Acts 
passed by the Indian Legislative Conneil 
since 1887 (section 7, Act l of 1887, 
section 10 of Act X of 1897: cf. also Bengal 
Aot I of 1899, section 12). 

In Nagendra Nath Mullick v. Mathura 
Mahun Parhi (14), a Full Bench held that 
section 14 of the Act of 1877, correspond- 
ing to the same section of the present Act, 
had no application to suits for arrears of 
rent under Act No. X of 1859. 

In Abdul Hakim v, Latifunnessa Khatun 
(15) it was similarly held that section 14 
did not apply to a suit brought under 
section 77 of the Registration Act (III of 
1877). It was said that Khetter Mohun 
Ohuckerbutty v. Dina Bashy Shaha (8) could 
not stand beside the Fall Bench case 
of Nagendra Nath Mullick v. Mathura Mahun 
Parhi (14). The decision in Matubbar Mollah 
v. Shoshi Bhushan (16) is referable like 
Nijabutoolla’s case (7) to the rule of the 
dies non, 

The rule in the wider form has not fared 
well at the hands of Full Benches in Madras: 
sea Venkata v. Chengadu (17), Veeramma v. 
Abbiah (18) and Abu Bakr v. Secretary of 
State (19), The desision of the learned 
Judges in Srintvasa Atyangar v. Secretary 
of State (20) seems to me, if I may say so 
with respect, to be inconsistent with the 
Full Bensh decisions, at any rate, those in 
the two later oases. 

In Guracharya v. President, Belgaum (21) 


- the earlier Calcutta cases were followed, but 


in Queen-Empress v. Nageshappa Pai (22) 
more sobsr counsels prevailed, This last 
gase, however, was under the Criminal Pro- 
cedure Code, 

_ The case of Moro Sadashiv v, Visaje Raghu. 
nath (23) relates to minors, It was uot 
followed in Rebala Remana Reddi vy. Rebala 
Babu Reddi (24), where the point was more 


(14) 18 C. 368; Pag Dec. AN 8.) 246 (F. B.). 

(15) 30 0. 532; 70O.W.N.5 

(16) 12 Ind. ‘Cas. 33; 16 0, w N. 20. 

(17) 12 M. 168; 4 Ind. Dec. (N. 8.) 4671F, B.), 

(18) 18 M. 99; 6 Ind. Dec. (N. s.) 418 (F. B.). 

(19) 5 Ind, Cas. 884; 34 M. 505; 7 M. a T. 132; 20 
M. L. J. 283 (F. B.) 

(20) 18 Ind. Cas. 617; 38 M. 92; 24 M. L. J. 41. 

(21) 8 B. 529; 4 Ind. Dec. (x. s.) 727. 

(22) 20 B. 543; 10 Ind.'Dec, (N. 8.) 927. 

(23) 16 B. 636; 8 Ind. Dec. (x. s.) 836. 

(24) 18 Ind. Cas. 586: 37 M. 186; 24 M, L, J. £6; 13 
M. L. T. 79; (1913) M. W, N. 114, 
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fully considered. Both these were decisions 
on the Civil Procedure Code. 

It is true that in Dropadi v. Hira Lal (25), 
whore the question arose under the Prévin- 
cial Insolvency Act (No. III of 1907), a 
Full Bench of the Allahabad High Conrt 
seems to have returned to the earlier cases 
for gnidance. But of the six cases to be 
found in the Caloutta series from 5 Caloutta 


to 10 Caleutta, four are referable to the rule 


of the dies non, one [Nijabutoolla vw. Wazir 
Ali (7)] has been held to be overruled and 
the remaining one [Behari Loll Mookerjee v. 
Mungolanath Mookerjee (3)] also falls in 
view of the Full Bench decision in Nagendra 
Nath Mullick v, Mathura Mahun Parhi (14), 
Since that: decision and the previous deci- 
sion in Girija Nath Roy Bahadur v. Patani 
Bibee (9), the general provisions of the 
Limitation Act have not been applied to 
the varions Rent Acts which have been in 
force in Bengal. 

Some stress was laid by Sir Rash Behari 
on the ruling of the Privy Council in 
Phoolbas Koonwur v. Lalla Jogesh Sahoy (26). 
That decision turned on the constrnotion of 
the Civil Procedure Code of 1859 (Act No, 
VIII of 1859) in reference to the Limitation 
Act of the same year (Act No. XIV of 1859), 
These Acts of course, were clothed in their 
own language. The applicability of the 
general provisions of the present Limitation 
Act to special periods of limitation prescribed 
by the present Civil Procedure Code raises 
another question, which may perhaps depend 
in some degree on the further question 
whether the Civil Procedure Code is to be 
slassed as a “special” or “local” law 
within the meaning of the saving clause in 
section 29 (b) of the present Limitation 
Ast, [Dropadi v. Hira Lal (25).] In any case 
the desisicn relied upon has no bearing on 
the question before us which arises under 
the Bengal Tenancy Act. There is no dis- 
pute that that ig a Local Act to which the 
saving clause of the Limitation Act applies. 

Moreover, whatever may be “said about 
other Acts, in view of seations 184 and 
185 and Schedule IIT, the Bengal Tenansy 
Act has always been regarded as a self- 


as) 16 Ind. Cas. 149; 34 4. 498 at p. 590; 10 A. L, 
a 

Ce) 3 I. As 7 at p. 24; 10. 226 at p. 24l; 25 W.: 
R. 285; 3 Sar. P, O. J. 573; 3 Suth. P, CJ, 236; 1 Ind. 
Dec, (N. s.) 144 (P. C,). 


- 
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contained Code on the subject of limitation, 
even as regards periods of limitation pres- 
eribed by it to which sections 184 and 185 
are inapplicable [| Akhoy Kumar Soor v. Bejoy 
Ohand Mohatap (27), Kamal Krishna Kundu v. 
Kedar Nath Kundu (28) and Radha Shyamkar 
v. Dinabandhu Biswal (2£)). 

On the question whether an Act embody- 
ing the law ona particular subject is or 
is not complete in itself, there are always 
the observations of Lord Herschell in Bank. 
-of England v. Vagliano (30), to which Lord 
Macnaghten referred in connection with sec- 
tion 188 of the Bengal Tenaney Act in the 
course of the argamentin Jatindra Nath v. 
Prasanna Kumar (31). 

The language of section 104 in the pre. 
sent respect is not ambiguous and in intér- 
preting the plain words of a positive enact- 
ment such as this, any suggestion of hard- 
ship is out of place, It was argued that 
if ibe period of limitation had been two 
months the plaintiffs could not have sued 
at all, Possibly thatis why the Legislature 
chose the longer period of six months. If 
the prescribed period had been twelve 
months, instead of six, the same plea of 
hardship would have been put forward. 

In my opinion,. therefore, the desision in 
the unreported case*, which is binding on 
us, is not inconsistent, but consistent, with 
the current of‘authority, and it would serve 
no useful’ purpose to make a reference to 
a Full Bench. 

The learned Government Pleader informed 
us that subject to the maintenance of the 
rent assessed by the Settlement Officer, he 
had no objection to the plaintiffs being 
described in the Record of Rights as oscnpancy 
ratyats in place of the’ present description 
‘tenure-holders’, It may be well, however, 
to add that if there are tenants under the 
plaintiffs, they are not parties to this litiga- 
tion and are not bound by the result of itb. 


The result is that this appeal should be 
(27)-29 O. 818. - 

(28) 3 Ind. Cas. 84; 10 O. L. J. 517. 

(29) 20 Ind. Cas. 760; 18 C. W. N. 31; 18 0. L. J. 


33. : 

(30) (1891) A. C. 107; 69 L. J. Q. B. 145; 64 L. T, 
353; 39 W, R. 657; 55 J. P. 676. 
(31) 8 Ind. Oas, 842; 38 I. A. L at p. 4; 15 0. W. N. 


5 


NA 9 M. L. T. 1}; 13 C, L, J. 51; 8 A. L. J, 1; 13 Bom. 


L. R. 1; 21 M, L. J. 92; 88 O, 270; (1911) 2 M. W.N. 
119 (P. C.), 


*¥Since reported as “Secretary of State v, Gangadhar 
Nanda, 45 Ind, Cas, 228, 27 O. L, J, 874, —Ed. 





_of the Courts below must be 


allowed in part. The judgments and decrees 
discharged 
sofar as they vary the rent settled by the 
Settlement Officer, but the Record of Rights 
should be altered inthe manner agreed to 
by the Government Pleader. No order as 
to costs. 4 
WALMSLEY, J.—I agree. 
Appeal partly allowed, 


MADRAS HIGH COURT. 
Secowp Civic Appeat No. 839 or 1917. 
March 7, 1918. 
Present: —Mr. Justice Phillips and 
Mr. Justice Krishnan. 
BALASUNDARA PANDIAM PILLAI-- 
—PLaINntTiF¥——-APPELLANT 


versus 
AUTHIMULAM CHETTIAR— 
DEFENDANT—RESPONDENT, | 

Specific Relief Act (I of 1877); 6. 39—Limitation Act 

(IX of 1908), Sch. I, Art. ee of instru. 

t suit for —Limitation, starting pont of. 

"The m ‘entitled’ in Article 91 of Schedule I of 
the Limitation Act means entitled by law, i.e., under 
section 39 of the Specific Relief Act. Lp. 606, col. 1.) 
__ Ina suit for cancellation of a document time will 
begin to run from tho time when plaintiff becomes 
aware of facts which create in him a reasonable 
apprehension that he will suffer Injury, if the document 
be left outstanding. [p. 506, col. 1.] 

Second appeal against- the decree of the 
Court of the Subordinate Judge, 
Tuticorin, in Appeal Suit No. 104 of 1916, 
preferred against the deoree of the Court of 
the District Munsif, Tuticorin, in Original 
Suit No. 362 of 1915. 


JUDGMENT.—The right to bring a 


suit to have a dosament adjudged void 
and to have it cancelled is governed by 
section 39 of the Specific Relief Act. 


One of the provisions in this section is 
that the person suing must have reason- 


able apprehension that the instrument, 
if left outstanding, may cause him 
serious injary. Under Article 91 of the 


Limitation Ast time begins to run when 
the facts “entitling” the plaintiff to have 
the instrument cancelled or set aside be- 


AY 


593 l 3 
THANDAMOYEE DASI Y. GOONAMANI DASI. 


come known to him. We think. that the 
word “entitled” must be interpreted as 
meaning “entitled by-law,” i.e., under section 
39, Spesifie Rolief Act, for we can find 
no other provision“ of law which gives 
a right to bring such a suit to avoid an 
injury before is is suffered. This is the 
view taken in Singarappa v. Talari Sanjivappa 


(1) and according to it the period of 
limitation, in the present case began to 
run, not when the facts whioh would 


render the document invalid became known 
to plaintiff, but when he became aware 
of facts which aroused a reasonable ap- 
prehension that he would suffer serious 


injury if the dooument were left out- 
standing. The plaintiff says he felt this 
apprehension when the document was 


registered, and we can see no circumstances 
to justify us in finding that he must 
have had a reasonable apprehension before 
that date. If the date of registration is 
taken as the starting point for limitation, 
the suit is within time. We accordingly 
set aside the desree of the lower Court 
and remand the suit to the District 
Munsif for disposal on the merits. Costs 
will abide the result. . 
Appeal ullowed; Case remanded. 


M.C.P, 
ay 28 M. 349; 15 M. L. J. 228. 





CALCUTTA HIGH COURT. 
APPEAL FhOM APPELLATE Decuee No. 253 or 
1917, 

July 12, 1918. 

- Present:-—-Mr. Justice Walmsley and Mr, 
Justice Panton. 
res THANDAMOYEE DASI— 
Puaintirs——APPELLANT 
VETSUS 
Srimati GOONAMANI DASI AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), 3 23—Public policy= 
Agreement to refer non-compoundable case to arbitra- 
Hon—Award, whether can be enforced. 

On a complaint of cheating being lodged by the 
plaintiff against the defendants, the Magistrate 

referred the case to a gentleman for enquiry with ‘the 
suggestion that perhaps he would be able to effect a 
pettlement between the partjes The parties then 
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agreed to refer their difference to arbitrators and the 
Magistrate on being informed of this dismissed the 
complaint. The arbitrators made an award in favour 
of the plaintiff and the latter applied to have it 
filed: 

Heid, that the award was not enforceable, as the 
agreement to refer to arbitration was invalid having 
been made to stifle a prosecution. [p. 507, col. 2.] 


Appeal against the decree of the Subordi- 
nate Judge, 3rd Court, Hooghly, dated 
the 25th of May 1916, affirming that of 
the Munsif, 2nd Court ‘at Serampore, dated 
the 29th May 1915. 

FACTS appear from the judgment, 

Babu Manmatha Nath Roy, for the Appel- 
lant.— The Court of Appeal below was wrong 
in holding that as the agreement to refer 
to arbitration was entered into in order to 
stile a criminal prosecution, the award was 
invalid. No criminal prosecution began when 
the parties went to arbitration. The crimi- 
nal case was dismissed for non-appearance 
under section 203, Criminal Prosedure Code. 

It was wrong for the Court below to say 
that the objest of the agreement was to 
stifle criminal prosecution, because at the 
time when the parties went to arbitration 
process in the criminal matter had not been 
issued and there are rulings of your Lord- 
ships’ Court to show that in such cases it 
cannot be said that a criminal case has yet 
begun. Reference to arbitration and the. 
award are valid in law inasmuch as (1) 
no prosecution was commenced at that time; 
(2) the Deputy Magistrate himself helped to 
have the matter settled. As the suggestion 
of a settlement came first from the Magis- 
trate andas he mentioned the case as being’ 
of a civil nature and as it was finally dis- 
missed under sestion 203, Criminal Procee- 
dure Cods, it was wrong for the Court of 
Appeal below to say that the arbitration was 
to stifle a criminal prosecution. 

Secondly, as no process was issued the 
criminal case could not be said to have 
been started, No oriminal prosepution oan 
be said to have commenced until and unless 
a process is issued under section 204, Crimi- 
nal Procedure Code. Golap Jan y, Bhola Nath 
(1) referred to, In Rai Charan Purkait v. 
Amrita Lal Gain (2) the reasoning of. the 
Judges is that if a criminal prosecution 
is pending and if the object of the partiss 


(1) 11 Ind, Oas, 311; 38 C. 860 at p. 887; 15 C, W. 
N. 9.7. 
(2) 5 Ind. Cas. 98; 11 ©. D. J. 181 at p. 183, 


‘ even without the issue of 


, 
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referring to arbitration is to stifle prose- 
cution, then the award is invalid, otherwise 
not. Hence Rai Charan Purkait vy. 
Amrita Lal Gain (2), on which the lower 
Court relied, is distinguishable from this 
case. "De Rozario v. Gulab Chand Anundjee (3) 
referred to. 

The ve arbitrators who are respectable 
gentlemen were unanimous in their award. 

Babus Dwarka Nath COhakraburtty and 
Charn Ohunder Bhait crarjtya, for the 
Respondents.—The agreement for submission 
to the award of arbitrators was an invalid 
agreement and was entered into by pressure. 
The principle of Jaw is ilat if a person is 
under a shadow of a criminal case and 
if some agreement is entered into to stifles 
that criminal case, such agreement is in- 
valid Ras Oharan Purkait v. Amrita Lal 
Gain (2) referred to. lf the result of the 
agreement is “ to stop the criminal 
case then it is invalid. As Mr. Justice 
Mookerjee points out in that case, when the 
object of the agreement is to stifle criminal 
prosecution it is In essence a bargain and 
hence against public policy. The award of the 
arbitrators shows that my client was guilty 
of cheating which is a non-compoundable 
offence. When the arbitrators got notice of 
the criminal case, it was their duty not to 
proceed further and they were functus officio 
and by making the award they acted be- 
yond jurisdiction. 

Babu|Manmatha Nath Roy, inreply.—As for 
the contention of my learned friend that 
when there is a complaint against a person, 
he ceases to bea free agent, I submit such 
a contention is not correct, because itis not 
an fact that whenever a complaint is made 
summons, the 
accused ceases to bea free agent. 

The question arises whether ina criminal 
case in which processes are not issued, the 
parties can enter into arbitration before such 
issue of processes and whether the award 
in such an arbitration would be valid. The 
arbitrators were quite justified in making 
the award even after notice of the 
criminal case. 

JUDGMENT, 

Watums ey, J.—The plaintiff, now appellant, 
brought the suit out of which this appeal 
arises for the purpose of having an award 
passed by certain arbitrators filed. The, 

(3) 6 Ind. Cas, 877; 87 C. 358, 
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plaintiff instituted a oriminal case on 7th 
August 1913 against the defendants making 
various charges, the principal one being 
that they had persuaded her to execute a 
document which she meant to bea benami 
dosument but which they subsequently 
treated as a genuine deed of sale. The 
Magistrate referred the case to a gentleman 
living in the neighbourhood for enquiry, 
with the suggestion that herhaps he would 
be able to effect a settlement between the 
parties. On 3lst August an ekrarnema was 
drawn up by which the parties agreed to 
refer their difference to arbitrators. They 
informed the Magistrate of this and on Ist 
Ostober the complaint was dismissed. The 
result of the arbitrators’ meeting was an 
award in favour of the plaintiff, and it is 
this award thatshe now seska to get enforsed. 
The main defence taken by the defendants 
is that the agreement was invalid because 
it was made in order to stifle a proseou 
tion; and this defence has been upheld by 
both the Icwer Courts. 

It is contended before us that, as a mat- 
ter of fast, no prosecution had been started 
because no process had been issued; and 
our attention has been drawn to two 
cases where the suit was in the nature of 
a suit for damages for -malicious prosecnu- 
tion. There it was held that mere filing 
of a complaint did not amount to a prose- 
cution, but no useful analogy can be drawn 
3 Here the point for con- 
sideration is whether .the “defendants, in 
coming to an agreement, did so under tbe 
pressure of an imminent oriminal case, 
It is also urged that the Magistrate him- 
self saggested the reference to arbitrators; 
but that I think cannot make any differ. 
ence .A third suggestion is that, although 
section 417, Indian Penal Code, is one of 
the sections mentioned at the head of the 
complaint, there is, in substance, no allega- 
tion of cheating. Inthe written complaint 
the allegation is distinctly thin; but in the 
complaint recorded by the Magistrate it 
comes out quite clearly. The gist of the 
accusation in the complaint was that the 
defendants persnaded the complainant to 
execute a benamt document, but directly 
she had done so they turned round and 


asserted they had antually bought the pro- 


perty. There can, therefore, be no doubt 
that there was an allegation of cheat- 
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ing; and cheating is an offence whioh is 
not compoundable under the Criminal Pro» 
cedure Code. . 

It follows on these findings that the case 
comes within the scope of section 23 of the 
Contract Act as explained by illustration 


(b); and I am fortified in this view 
by the desision to which reference is 
made by the learned Munsif. In my opi- 


nion, therefore, the Courts below have taken 
a correct view of the case. The appeal 
must be dismissed with costs, hearing fee 
two gold mohurs. 
Panton, J.—I agree, 


7 


Appeal dismissed, 


d PUNJAB CHIEF COURT. - 
Secoxp Civin APPEAL No. 2926 or 1914, 
August 6, 1918, ' 
Present:—-Mr, Justice Scott-Smith and Mr, 
Justice Martineau. 
RAJADA AND anotaeR—PLAINTIFSS ~~ 
APPELLANTS 
VETSUS 
GHULLA AND oraers—Derenpants— 


ResponDents, 

Civil Procedure Code (Act V of 1908), O. XXIII, r, 
1—Withdrawal of suit on behalf of minor, when 
permissible—Minor, benefit of—Court, duty of, to pro- 
tect interests of minor, 

Courts should be very jealous of tho interests of 
minors and should not allow a suit or parb of a 
suitinstituted on a minor’s behalf to be withdrawn 
without being satisfied that it is for his benefit. [p. 
510, col. 1.] 

Ina snit for a declaration that the sale of certain 
land will not affect the plaintiffs’ reversionary rights, 
it appeared that the plaintiffs had in their minority 
sued along with certain others for the same rolief 
asking in the alternative for pre-emption of the land 
sold and that, subsequently there had been an amend- 
ment of the plaint by which the other plaintiffs alone 
claimed pre-emption, it being stated that the minor 
plaintiffs had no money with which to pre-empt, 

- Later on an application was presented by. all tho 
plaintiffs for permission to withdraw the prayer for 
declaration. The Court did not give its permission, 
nor did it consider whether the withdrawal was for 
the benefit of the minors. The case proceeded and 
eventually a decree for pre-emption was passed in 
favour of the adult plaintiffs, but by mistake the 
names of all were entered in the decree: 

Held, that icasmuch as no reason was given by the 
next friend for withdrawing the suit on behalf of the 
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minors, nor was the Court asked to allow the plaint- 
iffs to withdraw from part of the suit with liberty 
to institute a fresh suit in respect of the subject- 
matter ol such part, nor was the interest of the minors 
considered, the minors were entitled to bring a 
separate snit for the relief which was abandoned in 
tho previous suit, [p. 509, col, 2; p. 510, col.1.] 


Second appeal from the decree of the 
Additional Judge, Lahore, dated the 3lst 
August 1914, affirming that of the Sub- 
ordinate Judge, Ist Class, Lahore, dated 
the 10th June 1914, dismissing the suit 
with costs, 

Lala Durga Das, for the Appellants, 

Lala Mathra Das, for the Respondents, 


JUDGMENT.—In order to understand 
the facts of the present case the following 
pedigree table will be found useful :— 


a wa 
r ie le a 
Rana=: Fatta, Nathan 
Musammat r | 
Manna, (- 
Bakhsha. Jamala. 


(a poe ak 


a Bela; Wahga, 
Rajada f Sajada } 
(Plaintiff). (Plaintif). 


On the 2nd June 1908 Musammat Manna, 
Bela and Wahga sold 800 kanals of land 
to . Ghulla, defendant respondent, for 
Rs. 6,000. On the 25th May 1909 a suit was 
brought by Bakhsha and Jamala, adults, 
and Rajada and Sajada, minors, through 
Bakhsha, their next friend, for a declara- 
tion that the sale would not affest their 
reversionary rights; and in the alternative 
they asked for pre-emption of the land 
sold. In November 1909 there was an 
amendment of the plaint by which Bakhsha 
and Jamala alone claimed pre-emption, it 
being stated that the minor plaintiffs had 
no money with which they sould pre-empt. 
Subsequently on the 20th .Maroh 1911, an - 
application was presented by the plaintiffs 
for permission to withdraw the prayer for 
declaration. No reason, however, was given 
-for this application. It came up before 
the Court on the 6th May 1911; but as 
the plaintiffs were not present in person, 
the hearing was adjourned until the 8th 

eMay. On that date Jamal Din stated that 
he did not wish for a declaratory desres 
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but only for pre-emption, Bakhsha, plaintiff, 
stated, “I relinquish the claim to a deolara- 
tory decree for myself and for the minors,” 
The Court did not give its permission 
for the withdrawal of this part of the 
claim, nor did it purport to consider 
whether the withdrawal was for the 
benefit of the minors; it recorded an order 
to the effect that costs would be consider- 
ed at the time of the final order. The 
case was then proceeded with and eyen- 
tually a decres was given for pre emption 
of the land in favour of Jamala and 
Rajada ; but in the decree by mistake the 
names of all the four plaintiffs were entered. 
Jamala and Rajada appealed for reduction 
of the price as fixed by the Court, But 
eventually their suit was dismissed on the 
ground that they had not paid the sum 
ordered within the time fixed by the 
Court. Rajada and Sajada have now 
brought the present suit for a declaration 
to have the same alienation of land de- 
clared invalid as against them. . 

The Courts below haye dismissed the 
suit on the ground that the plaintiffs 
were bound by the withdrawal of part of the 
previous suit on 8th May 1911, and the 
plaintifis have thereupon filed a second 
appeal in this Court: It is contended on 
their behalf that the withdrawal does not 
bind them, mainly because it was without 
the leave of the Court, which did not 
sonsider whether it was in the interests 
of the minors. In the plaint in the present 
suit the previous suit was altogether ignor- 
ed, no mention whatever being made of 
it. The defendant Ghulla, however, in 
his pleas referred to the previous suit; 
but plaintiffs were not called upon to put 
in any replication to his pleas; nor were 
they or their Counsel orally examined in 
respect -of them. If they had been, it is 
possible that frand or negligence on. the 
part of the next friend of the minors 
might have been specifically pleaded by 
them. Counsel for the appellants does not 
now urge that there was any fraud on the 
part of the next friend, but he urges 
that there was gross negligence, and he 
cites Doraswamt Pillai v. Thungasami Pillai 
(1) and Ram Sarup Lal v. Shah Latafat 
Hossein (2) as authorities for the proposi- 


(1) 27 M. 877. 
(2) 29 0. 736. 
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tion that in the circumstances the plaintiffs 
are not -bound by the withdrawal of the 
previous suit. 

In the Dogaswami Pillai v. Thungasami 
Pillai’s case (1), where a suit, which was being 
conducted on behalf of a minor, was with- 
drawn without leave being asked for or 
given to bring another suit, the order 
passed on the petition for withdrawal was 
set aside by the High Court on revision 
on the ground that it was prejudicial to 
the interests of the minor, 

The case of Ram Sarup Lal v, Shah 
Latafat Hossein (2) was one where 
the next friend of a minor plaintiff with- 
drew from the suit and it was held that 
it was open to the minor through another 
next friend to have the suit re-opened on 
review, on the ground that the former 
next friend, though guilty of no fraudulent 
conduct, was grossly negligent of the 
minor’s interests in withdrawing from the 
suit. At page 737 of the report the follow- 
ing passage occurs :— 
~“Against such sonduct as his, a minor 
is entitled to invoke the assistance of a 
Court of equity either by an application 
for review of judgment or by separate 
snit, As remarked by Lord Hardwick in 
Gregory v. Molesworth (3), the infant has such 

‘a remedy when either gross laches or 
frand and collusion appear in the next 
friend.” 

This case may not strictly come within 
thé terms of section 462 of the Code of 
Civil Procedure, because it is not proved 
that the defendants entered into any 
agreement or compromise with the next 
friend of the infant, but it is within the 
scope of the general principle enunsiated in 
Story’s Equity Jurisprudence, section 1353; 
“In all cases where an infant is a ward 
of Court, no act can be done affecting the 
person, or property, or state of the minor, 
unless under the express or implied direc- 
tion of the Court itself.” 

The present case is very similar to the 
one referred to above. No reason was 
given by the next friend for withdrawing 
the suit, mor was the Court asked to 
allow the plaintiff to withdraw from part 
of the suit with liberty to institute a 
fresh suit in ‘respect of the subject-matter 


(8) (1747) 8 Atk. 626; 26H. R. 1160, 
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of such part, nor does the Court appear 
to have considered whether tbe withdrawal 
was in the interests of the minors or not. 
Under such circumstances, we consider that 
the minors oan bring a separate suit for 
the relief which was abandoned in the 
previous suit. A Court should be very 
jealous of the interests of minors and 
should not allow a suit or part of a 
suit instituted on their behalf to be with- 
drawn without being satisfied that itis for 
their benefit. 

We accordingly accept the appeal and 
setting aside the orders of the lower Courts 
remand the case to the Court of first 
instance for trial on the merits. Stamps 
jn this and in the lower Appellate Courts 
will be refunded and -other costs will be 
costs in the case. 

Appeal accepted; 
Case-remanded, 


CALCUTTA HIGH COURT, 
MatrimontaL Suit No, 3 or 1910, 
June 3, 1910, 

Present: —Mr. Justice Fletcher, 
CHARLES WALTER GEORGE COX— 
PETITIONER 
versus 


EMILY FLORENCE COX—Respowrenr. 

Divorce Act (IV of 1869), ss. 7, 11--Petition for 
dissolution of marriage—Co-respondent not made party 
—~Procedure. | 

A petitioner catinot be allowed to proceed in a 
Court for the dissolution of his marriage without 
having observed all the safeguards imposed by the 
law to prevent the chance of connivance or collusion, 
[p. 511, col. 3.] : h WA 

Where a petitioner for dissolution uf marriage is 
unable to discover the name of the co-respondent, he 
should apply to be excused from making him a 
party to the petition, on motion to the Judge 
supported by an affidavit before the hearing of the 
petition. [p. 511, col. 1) A 

Where there is no co-respondent toa petition for 
dissolution of marriage, the Master ought not to issue 
citation to tae respondent unless the Judge has 


~ 


granted leave to the petitioner to proceed without a _ 


co-respondent. [p. 511, col. 1.] 

Mr. A. N. Ohaudhuri (with him Mr, P. 0. 
Mitter), for the Petitioner. 

Mesers. Avetoom and A. O. Banerji, for the 
Respondent. ; : 

JUDGMENT,—This is a petition present- 
ed to the Court by C. W. G. Cox for the 
dissolution of his marriage with the res- 
pondent E. F. Cox on the ground of adultery 
To this petition there is no co-respondent, 
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The adultery alleged in the petition is 
said to bə proved by the admission con- 
tained in a letter, dated the 3lst January, 
written by the respondent and addressed 
to the petitioner, in which it is said that 
she admitted that in a weak moment she 
had committed adultery with a man who 
Sympathises with her but whose name she 
will not give up. The other case of adultery 
alleged is in the month of December, when 
it is said the respondent on three occa- 
sions was visited in the petitioner’s house 
by a man whose name the petitioner has 
been unable to discover. Now the petition 
was presented to the Court and the Master 
directed citations to issue to the respon- 
dent. In my opinion, he was wholly wrong 
in doing that. However that may be, 
the jurisdiction is a special jurisdistion 
vested in the Court by the Indian Divorse 
Ast to enable it to grant divorces in res- 
pect of persons professing the Christian 
religion and resident in India. The Act 
is chiefly modelled on the Matrimonial Causes 
Act of 1857. Section 7 is the first material 
sestion, being placed under the headirg 
Jurisdiction”, and it says:— Subject to the 
provisions contained in this Act, the High 
Courts and District Courts shall, in all 
suits and proceedings hereunder, act and 
give relief on prinsiples3 and rules which, 
in the opinion of the said Courts, are as 
nearly as may be conformable to the princi- 
ples and rules on which the Court for 
Divorse and Matrimonial Causes in England 
for the time being acts and gives relief,” 
The other section that is material~ 
in this case, and which is aubstantially 
taken from section 28 of the Matrimonial 
Causes Ast of 1857, is section 11, which 
enacts:—‘Upon any such petition presented 
by a husband, the petitioner shall make 
the alleged adulterer a co-respondent to 
the said petition, unless he is exensed 
from so doing on one of the following 
grounds, to be allowed by the Court: — 
(4) that the respondent is leading the 
life of a prostitute, and that the petitioner 
knows of no person ‘with whom the 


` adultery has been committed; (77) that the 


name of the alleged aduiterer is unknown 
to the petitioner, although he has made 
due efforts to discover it; (214) that the 
alleged adulterer ‘is dead.” Now the rules 
in England which govern this application 
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are rales 4,5 and 6-of the Divorse Court 
Rules. First rule 4 provides: “Upon a 
husband filing a petition for dissolution .of 
marriage on the ground of adultery, the 
allege adulterers shall be made co-respond- 
ents in . the cause, unless the Judge 
Ordinary shall otherwise direct.” Rule 5 
says: “Application for auch direction is to 
be made to the Judge Ordinary on motion 
founded on affidavit.” That it must be 
by affidavit shows obviously that the dires 
tion must be by application to the Judge on 
motion founded on affidavit before the hearing 
of the petition. Then rule6 applies to the 
oase where the address of the adulterer 
is unknown to the petitioner. Itis obvious 
in this case that the direction onght to 
have been applied for on motion to the 
Jadge supported by an affidavit and the 
affidavit ought to be sufficient to satisfy 
the Court that the petitioner, after having 
made reasonable endeavours, bas been 
unable to find the name of the co-respond- 
ent. It seems to me to ba a matter of 
grave public importance that a person should 
not be allowed to proceed in a Court for 
the dissolution of his marriage without 
having observed all the safeguards imposed 
by the law to prevent the chance of con- 
nivance or collusion, In my opinion, the 
Master ought not to have issued the citation 
when the petition contained no co-respondent, 
unless the Judge had granted leave to the 
petitioner to proceed without a co-respondent, 
ln my opinion, the Court has no jurisdiction 
to entertain the petition and that, therefore, 
the petition must be dismissed with costa to 
the respondent. - 
Petition dismissed. 





PUNJAB OHIEF COURT. 
Miscettaneous SECOND Cryin APPEAL 
Ne. 1672 cr 1917. 

June 17, 1918. 

Present: —Mr. Justice Wilberforce, 
GIRDHARI LAL—Jupemeat-Dest.r 
— APPELLANT 
VETSUS 
ATTAR—Decree-HoLper— 
MIR ZAMAN—Jovement-Desror— 


RESPONDENTS. 

Pre-emption, suit for, dismissal of—Vendee recovers 
tng costs out of deposit~—Suit decreed on appeal— 
Deposit, whether to be treated as intact—Civil Procedure 
Oode (Act V of 1908), s, 144, 
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-A suit for pre-emption was dismissed by the first 
Court with costs. The vendee thereupon recovered 
his costs from the deposit of one-fifth of the purchase 
price made by the plaintiff. On appeal the suit was 
remanded and the plaintiff eventually got a decree: 

Held, that the deposit made by the plaintiff must 
be treated as if it were intact, and that the plaintiff 
was bound to pay into Court only the balance of the 
purchase price after deducting the full amount of hig 
deposit. [p. 512, col, 1.) 

Miscellaneous second appeal from the order 
of the District Judge, Rawalpindi, dated 
the 2nd January 1917, affirming that of 
the Subordinate Judge, 2nd Class, Rawalpindi, 
dated the Lith November 1916, disallowing 
the objection of the judgment-debtor, 

Bhagat Gobind Das, for the Appellant, 

Dr. Nand Lal, for the Respondents, 

JUDGMENT:—In these two connected 
appeals the same_questions arise to under- 
stand which it is necessary to give a 
brief recital of facta, Plaintiff. sued for 
pre-emption in three separate cases. He 
made deposits of one-fifth of the purchase 
price. His suits were originally dismissed 
by the first Court with costs. The de- 
fendant vendee then proceeded to recover 
his costs from the deposits. The District 
Judge on appeal remanded the oases for 
re-trial onthe merits and his decision was 
upheld by the Chief Court. Plaintiff was 
finally successful and obtained elaborately 
prepared decrees from the first Court, 
showing how the purchase money was to be 
paid. Tbe Court allowed the plaintiff the full 
amount of his depositas and also allowed 
him déduction of costs. Plaintiff paid 
up the amounts as ordered by the Conrt, 
In fact he paid up sums in excess in 
both cases, The vendee objected in the 
first Court that the pre-emption money 
was not properly paid. His objections were 
disallcwed and his appeals to the District 
Judge were dismissed. 

On appeal it is first argued that the 
amounts which the defendant vendee had 
taken as his costs from the original deposits 
could only have been recovered under section 
144, Civil Frosedure Code, and that only the 
balances standing at the credit of the plaintiff 
could be deducted from the total payable, 
I agree that plaintiff, if he had wished for a 
refund of the costs taken by the vendee, 
could only have proceeded under section 144, 
but this section appears to have no appli. 
cation to the present case. As it was 
subsequently held that plaintiff was not 
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responsible for these costs, the deposits 
were rightly considered intact by the first 
Court. “ 

The second point taken is that described 
| in ground 8 of appeal, viz., that the decree 
did not authorize the decree-holder to deduat 
sosts allowed to him by the Chief Court. 
This ground of appeal was not pressed before 
me and the omission was clearly due to an 
oversight, The first Court was, therefore, 
justified in allowing a deduction of these 
costs when the error was brought to its 
notice. as a 

Counsel also objects to the inclusion of costs 
of the appeal to the District Judge. In this 
technical plea he is met by the fact that his 
grounds of appeal are silent on the subject. 
Under these circumstances and as the deduc- 
“tion was justly allowed by the lower Court, 
1 decline to take notice of this point. 

The first ground of appeal, viz., that the 
decree-holder did not deposit the money which 
he was required te do by the Court, is not 
based upon the facts on the record. The 
decree-holder did deposit the money which 
he was required to do by the decree minus 
his costs of the Chief Court, which he was 
allowed todeduct bya valid order of the 
Court. 

I dismiss the appeals with costs. 

Appeal dismissed, 


en 


CALCUTTA HIGH COURT. 
Appear FROM ORDER No, 113 or 1918, 
June 14, 1918. 
Present: ~Mr. Justice Fletcher and Justice 
“ Sir Syed Shamsul Huda, Kr. 
BEJOY KRISHNA NANDY AND ANOTHER 
— JUDGMENT- DEBTORS -—APPELLANTS 
Versus 
Maharaj Kumar DHARENDRA 
KRISHNA DEB BAHADUR anp OTAERS 
5 —Dacane-Hotpars— RESPONDENTS. ‘ip 
i ——Egecution—Order overruling judg- 
AB to valuation, whether appealable, 
—Ciril Procedure Code (Act V of 1908), s. £7, 

There is no right of appeal against an order of the 
executing Court overruling tho judgment-debtor’s 
objection to the valuation pub in by the deoree- 
holder in the sale proclamation and refusing the 
judgment-debtor’s prayer for adjournment of the sale 
and issue of a fresh proclamation. 

Deoki Nandan Singh v.” Bansi Singh, 10 Ind. Cas, 
371,14 0. L.J. 35; 16 0. W. N. 124, Panch Duar 
Thakurv. Mani Raut, 17 Ind. Cas, 85; 16 0. W.N. 
970, relied upon, . 


Appeal against the order of the Sub- 
ordinate Judge, 1st Court, Tipperah, dated the 
6th of April 1918. 

FACTS.—On the 6th of January 1918 
the decree-holders made an application to 
execute their decree, On the same day notices, 
under Order XXI, rale 66, were issued 
on the judgment-debtors. The judgment- 
debtors did not appear onthe due date and a- 
sale proclamation was issued on the 22nd 
February 1918 fixing the 5th of April for 
the sale. In the proclamation the valua- 
tion put by the decree-holders was in- 
serted. On the following day the judgment- 
debtors appeared and objected to the 
valuation as put by the deoree-holders, 
They also prayed for adjournment of the 
sale and issue of a fresh sale proclamation, 
The objections of the judgment-debtors 
were overruled by an order, dated 6th 
April 1918. From the said order the 
present appsal was preferred. 

Babu Mohend:a Nath Roy (with him 
Babu Rupendra Kumar Mutter), for the 
Respondents.—No appeal lies from the 
said order. The settlement of sale procla- 
mation is an administrative act and not 
a judicial act in a judicial proceeding, and 
orders made in that connection, do not come 
under section 47 of the Civil Procedure 
Code. See Sivagami Achi v. Subrahmania 
Ayyar (1), Decki Nandan Singh v, 
Bansi Singh (2) and Panch Duar Thakur 


` y, Mani Raut (8). 


Baba Gunada Charan Sen, for the Appel- 
lant, referred to Ganga Prosad v. Raj 
Ooomar Singh (4) and Rajah Ramessur Proshad 
Narain Singh v! Rai Sham Krissen (5) 
and submitted that the appeal was competent. 


JUDGMENT.—This appeal must stand 
dismissed. Clearly there is no right of appeal 
in this case, as is shown by the authorities 
of the cases of Deoki Nandan Singh v. 
Bansi Singh (2) and Panch Duar Thaker 
y. Mant Raut (8). The appeal is acscording- 
ly dismissed with costs—two gold mohurs, 

Appeal dismissed, 


(1) 27 M. 259; 14 M. L. J. 57 (P. B.). 

(23 10 Ind. Gas. 371; 14 C. L. J. 83; 16 O. W. N, 124, 
(3) 17 Ind. Cas. 83; 16 O. W. N, 970. 

(4) 30 C. 617. 

(5)8 C. W. N. 257. 
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PRIVY COUNCIL. 
APPRAL FROM THe UaLcurra Higa Court. 
February 28, 1918. 
Present; —Lord Shaw, Sir Joha Edge, Mr. 
Ameer Ali, Sir Walter Phillimore, Bar., 
and Sir Lawrence Jenkins, - 
IMAMBANDI AND o:ners—Derenpants 
— APPELLANTS 
h versus 
Sheikh Haji MUTSADDI AND orners—- 


Praintirrs— RESPONDENTS, 
Muhammadan Inw—Guardianship—Mother acting as 
de facto guardian, powers of— Alienation by mother, 
validity of —Moveabies and immoveables, distinction 
bet ween— Marriage —Legitimac y— Acknowledgment, pre- 
‘sumption arising from—Civil Procedure Code (Act V 
of 1908), O. XI, r. 1—~Documentary evidence, admis. 
sibility of. j 
- Under the Mahammadan Law a person who has 
charge of the person or property of a minor without 
being his legal guardian, and who may, therefore, 
be conveniently called a “de facto guardian”, has no 
power to convey to another any right or interest in 
immoveable property which the transferee can 
enforce against the infant, nor can such transferee, 
if let into possession of the property under such 
unauthorised transfer, resist an action in ejectment 
on behalf of the infant. [p. 528, col. 2; p. 624, col. 1.] 
A mother is entitled only to the custody of 
the person of her minor child, but is not the 
nataral guardian of the minor and has no larger 
powers to deal with her minor child’s property 
than any outsider or nou-relative who happens 
to have charge of the infant for the time being. 
[p. 518, col, 2.] 
A father alone, or if he be dead, his executor (ander 
the Sunni Law) is the legal guardian of his minor 
child. If the father dies without appointing an 
- executor (wasi: and his father ïs alive, the guardian- 
ship of his minor children devolves on their grand- 
father, and should he also be dead, and have left 
an executor, ib vests in him. In default: of these 
de jure guardians, the duty of appointing 2 guardiaù 
devolves upon the Judge as representing the 
Sovereign. But the powers of even the de jure 
guardians to intermeddle with the property of 
minors are confired within legal limits. If the mother 
is the father’s executrix or is appointed by the 
Judge as the guardian of the minors, she has all the 
powers ofa de jure guardian, If there is no legal 
` guardian, the person in charge of a minor, (e. g. the 
mother} has poweras de facto guardian to incur debts, 
or to pledge the minor’s goods and chattele, for the 
minor's imperative necessities, such as food, clothing 
or nursing , but has no power to deal with the immove- 
able property. -Ep 4519, cols. t Ê 2; p. 520, cols. r& 2.) 
The Muhammadan Law makes a” sharp distinction 
between “goods and chattels” and immoveable pro- 
perty with regard to the powers of dealing by 
guardians. [p. 521, col. 2,] > 
Hyderman Kutti v. Syed Ali, 15 Ind. Cas. 576; 37 
M. 514: 12M. L T. 147; (1912) M. W. N, 889; 23 M. 
L. J. 244, disapproved, - 
Clear and reliable evidence that a Muhammadan 
has acknowledged children as his legitimate issue 
raises a presumption of a valid marriage between 


him and the children’s mother, [p. 517, col. 2.] 
33 4 
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Mul tala Bibze v. Prince Ahmed Haleemoozooman» 
10 0. L. R. 293, approved and applied. 

Documentary evidence which has not been pro- | 
duced at the first hearing of a sniiin accordance 
with Order XIII, rule 1 of the Code of Civil Proce- 
dure, may be admitted at any sibsequent stage at 
the discretion of the Court. [p. 517, col. 1.) 


Appeal from a judgment and decree of 
the Calontta High Court (Modkerjee and 
Carnduff, JJ), dated the 30th August 1911, 
reported as 13 Ind. Cas. 678, affirming a 
judgment and decree of the Subordinate 
Judge, Saran, dated the 14th Jnly 1910, 

FACTS of the case sufficiently appear 
from their Lordships’ judgment. Ismail 
Ali Kban died leaving widows and chil- 
dren. Zohra claimed that she was his widow 
and that two of her children were his 
children. Zohra for herself and her children 
executed a conveyance in favour of the 
brought the present sait in 
ejectment against Ismail Ali Khan’s admit- 
ted wives and their children. The reliefs 
sought were; (1) a declaration of the title 
and status of the plaintiffs’ vendors; and 
(2) a decree for possession of the shares 
The defend- 
ants denied that Zohra was marriod to 
Ismail and’ that her childern were legiti- 
mate. Issues were framed. The eighth 
issue was as follows—‘Of what properties 
the plaintiffs are entitled to recover posses- 
sion?’ The Sabordinate Judge decided 
all the material issues in favour of the 
plaintiffs and allowed the claim against 
the contesting defendants. The High 
Court affirmed that decision. In reference to 
the contention that Zobra as the de facto guar- 
dian of ber minor children was incompetent to 
alienate her children’s shares, the learned 
Judges of the High Court said as follows:— 

“It bas finally been contended that Ena- 
yet Zohra, as merely the de facto guardian 
of her children, was not competent to 
alienate their shares, and upon this point 
reliance has been placed upon the nases 
of Moyna Bibi v. Banku Behari Biswas 
(1), Mafuezul Hosain v. Basid Sheikh (2), 
Ram Charan Sanyal v. Anukul Chandra 
Acharya (3). Durgozi Row v. Fakeer Sahib (4), 
Ummi Begam v. Kesho Das (5), Syedan v. Velayet 
(6), Huncomanpersoud Panday v. Musammat 

(13) 29 0 472; 6 C. W. N, 667. 

(2) 4 0. L. J. 485; 34 C. 36; 11 C. W. N. TL 

(8) 4 C. L. 1, 578; 34 0. 65; 11 C. W. N. 160, 

(4) 380 M. 197; 1 M. L T, 433; 17 M. L. J.9. 

15) 30 A. 462; 5 A. L. J. 474: A. W. N. (1903) 220, 

(6) 17 W. R. 238. 
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~ assert their own rights; but 


_ them were 
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Baboose Munrag Koonweree (7). The question, 
thus raised, does not, however, properly 
“ arise in the present suit. The contesting 
defendants do not claim through .Zohra’s 
children; on the contrary, they completely 
repudiate any claim of the latter and it 
is not open to them to sontend that they 
will be prejudiced if a decree is madein 
favour of the plaintiffs. It is conceivable 

that the plamntitts: may have to face a 

contest with the ninth and tenth defendants 

when they some of age and are able to 
in the present 
litigation the plaintiiis are entitled to 
succeed as against the first seven defend- 
ants, who have denied the title of their 
vendors,” ` 

Hence this appeal. 

Mr, Upjhon, K.O., and Dr. Abdul Majid, for 
the Appellants.—Concurrent findings of the 
Vourts below that Zohra was the wife 
of Ismail Ali Khan cannot stand in this 
case, because the Uourts arrived at them 
by improperly excluding the account books 
¿rom consideration. The accounts filed by 
the detendants were genuine and the 
grounds on which the lower Courts excluded 
not put to the detendants’ 

witiesses. T'he tamily accounts for more 

than twenty years showed that Zohra was 
not the wite of Ismail, and in tact it was 
- gonceded before the Subordinate Judge 
that “the entries in these books completely 
Uisprove and demolish plaintitis’ case and 
this tact is admitted by the learned Counsel 
tor the plainiits,’ ‘he account books 
were admissible under section 34 of the 
Indian Evidence Act, 1372, Reference was 
made to Govind soonduree Debea v. Juggo- 
dumba Debea (5). ; 

“here 18 no evidence to support the 
concurrent finding that the defendants mu- 
tilated the accounts. If the accounts are 
not left out of consideration, the concurrent 
findings of the lower VUourts on the other 
part of the case cannot stand as they 
were arrived at atter éxciuding the accounts: 
See Layammaul vy. Sashachalla Natker (9) 


(7) GML. A, 393 at p. 418; 18 W. B. 81 (note); 
Sevestre 2681; 2 Buth, P. CO. J. 29; 1 Sar, P, O, J. 552 
19 B. B. 147 WW. 0). l 

(8) B. L. B. 168 at p. 171; 2 Buth, P.O. J. 376; 15 
W B. P,O. 5; 6 M, Jur, 113; 2 Bar. P, O, J. 611, (P. 0.). 

(9) 10 M. L A. 429 abp. 484; 2 Sar, P,O. d. 189; 
OE, R. 1034 (P.O). 
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Rajeswari Kuar v, Rei Bal Krishan (10), 
Pauliem Valoo Ohetiy v. Paukam Noor- 
yah Ohetty (11) and Venkateswara Iyan v. 
Shekhart Varma (12), ; 

The evidence did not establish the alleg- 
ed marriage ceremony. The requirement 
of Muhammadan Law of an unambiguous ac- 
knowledgment before witnesses is a matter of 
substance and not of evidence: Baillie’s Digest 
(1865 Edition), pages 4, 5,7, 749; Baillie’s 
Muhammadan Law of Inieritance (1824), 
pages 28and 31; Fatawa-i-Alamgiri, Volume 1V, 
page 48; and Aklemannessa Bibi vy. siahomed 
Hatem (13). The evidence as to alleged 
acknowledgments was not sufficiently spa- 
sifis as to the person referred to to raise 
any presumption: Ashkrufood Dowiah Ahmed 
Hossein Khan vy. Hyder Hossein Khan (14) and 
Musammat Butoolun vw. Musammat Koolsoonr 


(15). 

Further, Zohra was not the legal 
guardian of the minors and had no power 
to alienate their shares: Mata Din v., 


Ahmad Alt (16), The plaintiis could not 
recover more than Zohra’s share. 

Mr, WeGruyther, K. O., and Sir W., 
Garth, for the Respondents, were asked 
by their Lordships to confine their argu- 
ment to the question as to whether the 
mother was competent to alienate the minor’s 
share. The widow has power to alienate 
the minors’ shareas their defacto guardian, 
Her act is voidable and not void and the 
minors-“on attaining majority would be 


free to avoid the transaction. ‘he oase of 
Mata Din v, Ahmad Ali (16) did 
not decide the point. The sale was 


good subject to the minors’ right to set 

it aside on the ground that it was not 

for their benefit or was not made for 

any necessity or any other valid cause. 
ae 


(10) 14 I. A. 142;9 A. 713; 5 Sar. P. O. J. 80; 5 Ind. 
Deo, AN. 8.) 912 \P. O). 

(ll) 41. A.109; 1 M. 262; LInd, Jur, 323; 3 Suth. 
P. C.J, 887; 8 Bar. PFO, J, 698; 1 Ind, Dec. (N. 8.) 107 

(12) 3 M. 354; 8 1,4.143; 6 Ind, Jur, 642; 4 Sar. 
P. U. J. 269; 1 Ind. Deo. (N, B.) 822 (P. O.). 5 

(13) 31 U. 849; 8 O. W, N. 705. 

(14) 11M. L A. 94 7 W. R. P, O. l; 1 Suth. P, 0. J. 
659; 2 Sar. P.O, J. 228; 20 B, B. 37 (P. O.) 

(16) 25 W. R. 444, 3 ' 

(16) 13 Ind, Cas, 976; 801, A. 49; 34 A, 213; 23 M 
L. J. 6; 16 C. W. N. 338; 11 M, L. T, 145; (1912) M. W. 
N. 183;9 A. L. J. 216; 15 0. L J. 270; 14 Bom, L, R, 
192; 15 0. 0, 49 (P. 0.). 
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Reliance was placed on the judgment of 
Abdur Rahim, J., in Hyderman Xutti v. 
Syed Ali (17). 

The following cases weres discussed:— 

Sia Ram v. Amir Begam (18), Nizam- 
ud din Shah v. Anandi Prasad (19), Maji- 
dan v. Ram Narain (20), Ummi Begam 
v. Kesho Das (5), Syedun v. Velayet (6), 
Bhutnath Dey v. Ahmed Hosain (21), Moyna 
Bibi v. Banku Behari Biswas (1), Mafuzzul 
‘Hosatn v. Basid Sheikh (2), Ram Oharan 


Sanyal v. Arnukul Ohandra Acharya (3), 
Kali Dutt Jha v. Abdul Ali (22),°Hurbai 
v. Hiraji Burami Shanja (23), Baba v. 


Shivappa (24), Pathummabt v. Vittil Umma- 
chabi (25), Durgosi -Row v. Fakeer- Sahib” 
(4), Abdul Khadar v. Chidambaram Chettyar 


(2 3), Thattoli Kothilin Aliyamma_ v. 
Kunhammed (27), Amba Shaskar v. Ganga 
Singh (28) and Husain Áli Mirsa v, 


. Muhammad Azim Khan (29). 
JUDGMENT., 
Me. Ameer ALI. —This is an appeal from 
a judgment and decree of the High Court 
of Caloutta, dated-the 30th August 1911,* 
which affirmed the decree of the Subor- 
dinate Judge of Saran awarding to the 
plaintiffs possession of a share in certain 
landed property situated in that district. 
The property in suit belonged originally to 
one Ismail Ali Khan, a wealthy Muhammadan 
inhabitant of the Sub-Division of Siwan 
‘in the Saran District. The plaintiffs allege 
that on his death in March 1906 he left 
him surviving three widows and several 
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possession of which they brought the present 
action. 

It appears that shortly after Ismail Ali 
Khan’s death the contesting defendants Nos. 
1 to 7. applied to the Revenue Courts for 
mutation of names (as proprietors) in the 
Colléstor’s records, and, as usually happens 
in these cases in India, especially in 
Muhammadan families, immediately this 
application was made, a claim was put 
forward on behalf of Enayet-uz-Zohra and 
her children that they were equally entitled 
with the other heirs of Ismail Ali Khan 
to have their names entered as co-sharers 
„in the estate by right of inheritance, the 
“ allegation being that Zəhra was one of 
his lawfully wedded wives and that her 
children were his legitimate issue. The 
Revenue Courts rejected her claim,~holding 
that it was not established to their satisfac- 
tion that she was Ismail Ali Khan’s married 
wife or that the shildren were his lawful 
issue. They accordingly made an order 
directing the registration of the contesting 
defendants’ names in succession to Ismail 
Ali Khan, 

It should be mentioned here that the 
defendants Nos, land 5 are admittedly Ismail 
Ali Kban’s married wives, defendants Nos. 2, 
3, and 4 are his issue by defendant No. 1, 
and defendants Nos. 6 and 7 his daughters by 
defendant No, 5. 

The plaintiffs are dealers in hide and live 
also at Siwan. There seems to have been 
litigation between them and Ismail Ali 


children, and that from one of these widows,, Khan in his fifetime and since his death 


named Emayet-nz-Zohra, acting for herself 
and for her two minor children, they 
purchased the share in suit for the 


(17) 16 Ind. Cas. 576; 37 M.5l4; 12 M. L.T, 147; 
(1912) M. W. N. 889; 23 M. L, J. 244. 


they seem to have espoused Zohra’s cause. 
The deed executed by Zahra bears‘date the 
10th June 1906, and purports’ to convey 
to the plaintiffs the shares of both herself 
and her minor children, and in the sudit 


a KB SA. 324; A. W. N. (1886) 101; 6 Ind. Deo: (5. s.) they are included as defendants Nos. 8 to 10. 


; (19) 18 A. 873; A, W. N. (1896) 99; 8 Ind. Doo. 
N. 8. 
, (20) 26 A. 22; A. W. N. (1903) 183. 
E (21) 110, 417; 5 Ind. Deo. (N. 5.) 1088 
fe (22) 160. 627;16 I. A. 96; 13 Ind, Jur. 130; 5 Sar 
P. 0, J. 826; 8 Ind. Dec. (N. s.) 413. 

(28) 20 B. 116; 10 Ind. Deo. (N. 3.) 636. 

(24) 20 B. 199; 10 Ind. Deo. (N. 5.) 692. 

(25) 26 M. 734. 

(26) 3 Ind, Cas. 876; 32'M. 276; 5 M, L. T, 2 

(27) 8 Ind. Cas, 1098; 84M, 627; 20 M. A J. 946; 
9M. L. T. 100. - 

(28) 9 0. C. 97. 

(29) 81 Ind. Cas, 728; 18 O. C; 168. 


*§ee 13 Ind, Oas. 678.—Had, 


The reliefs sought are of a twofold character: 
first, a declaration of the title and status 
of the plaintiffs’ vendors ; and, secondly, a 

decree in favour of the'plaintiffs for possession 


of the shares covered by the deed -of 
sale, 
The contesting defendants denied, as 


they had done in the Revenue Courts, 
that Zohra was one of Ismail Ali Khan’s 
married wives or that her children were 
his legitimate issue, ‘and they further 
contended that the shares the plaintiffs 
claimed to recover did not pass under tha 
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sale. “The sixth issue framed by the 


Subordinate Judge seems to relate to this 
point, a. 4 
The plaint was filed on the 25th March 
1909, but if does not appear to have 
> been admitted until the 2nd April. The 
contesting defendants filed their written 
statements in July 1909; after that the 
case dragged its slow length along until 
the 18th June 3910, when the actual 
trial began. In the interim, however, 
Various interlocutory orders were made, in- 
eluding an order for the appointment of 
Zobra as guardian ad litem for her 
children (though her interest in the svit 


was clearly adverse to theirs), Admittedly . 


she was never appointed under the Guardians 
and Wards Act (VIII of 1890) a guardian 
of their property. 

The examination in Court of the plaintiffs’ 
witnesses commenced on the 16th June 
1910; on the 1€th June (the date given 
in the judgment of the High Court does 
not appear to agree with the date in the 
order-sheet) they applied for a summons 
against the defendants for the production 
of certain bahis, or account books, belonging 
to Ismail Ali Khan for the Fasli years 
1294 to 11313 (1887—-1906). The order 
on this ‘application was as follows: “I 
decline to issue summons at this stage.” 
And there, so far as the plaintiffs were 
concerned, the matter was allowed to 
rest, 

As a large part of the judgments of 
both the Courts in India is oacnupied with 
an examination of these bakis, viz, whe- 
ther they are reliable or not, it is 
necessary to mention that“ these very 
books ‘had been produced and Sled in 
Ismail Ali Khan’s lifetime on his behalf 
in the litigation between him and the 
plaintiffs; after his death they were re- 
turned to the contesting defendants” Pleader, 
when it was discovered that a large num- 
ber of leaves were abstracted from several 
of the books. This was represented io 
the presiding officer of the Court where 
the books were filed, but there is nothing 
“to show the result of the representation. 
The plaintifis’ case appears to have closed 
on the 26th June, and on the following 
day the defendants commenced to examine 
their witnesses, On the same day they 
produced the bah’s The Subordinate 
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Judge’s order on their petition -is in 
these terms: “On the defendants’ applica- 
tion filing. therewith the bahis from 1294 
to 1311 Fəsli, it is ordered that they 
be kept with -the records, and that the 
plaintiffs’ Pleader be informed accordingly. ’ 
About this time the missing leaves turned up 
mysteriously. The trial Judge says he 
received them by post from some unknown 
source; and apparently. after receipt he 
handed them to the proper officer. Upon 
of this fact the defend- 
ants applied’ to the Court’that the torn- 
out leaves thus re-diysovered might be ad- 
mitted in evidence; and on the 29th 
June, whilst the trial was proceeding and 
evidently in the presence of the Pleader 
for tha opposite party, the Subordinate 
Judge ordered that the leaves in question 
should be used as evidence, and marked 
them as Exhibits F i to F 5. 

It is hardly likely that the leaves were 


originally abstracted by the defendants 
and that this roundabout way was 
adopted for the purpose of getting the 
books admitted as evidence. On the 
face of it, the suggestion appears to be 
absurd. fe : 
The use the contending defendants 


wished to make of the account books was 
of a negative character. These books con- 
tain regular entries of payments by Ismail 
Ali Khan to his admitted wives, defend- 
ants Nos, 1 and 5, under the honorific de- 
signation of Haveli Kalan (“senior mansion”) 
and Haveli Khurd (“janior mansion”), 
being euphemisms for wives. There is no 
entry, however, of any payment to Zohra. 
The deferdants accordingly asked the 
Court to draw from the absence of any 
such entry in her name the inference 
that she was not Ismail Ali Khan’s -wife 
and did not hold the same position as 
the other ladies. Counsel for the plaint- 
iffs seems to have been greatly impressed 
by this argument; in fact, he appears 
to have conceded that, if the books were 
to be relied ‘upon, Zobra’s claim must 
fail. He was thus driven to challenge 
their genuineness. The Subordinate Judge 
appears to have taken the same view; 
he thought that the books must be first 
eliminated before the direct evidence could 
be properly appraised, and this reasoning 
runs through the judgments of both the 
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Courts in India. The trial Judge on cer- 
tain grounds came to the conclusion that 
the bahis must be put aside from con- 
sideration as unreliable. He then proceed- 
ed to discuss the oral testimony; and 
in the result found that Zohra was, in 
fact, a wife of Ismail Ali Khan, and that the 
defendants Nos. 9and 10 were his children 
by her. He accordingly -decreed the plaint- 
iffe’ claim. And his” decree has been 
affirmed by the High Court of Calcutta. 
The learned Judges of the High Court 
also felt impressed with the absense of 
entries in the bahis in Zohra’s name, and, 
therefore, proceeded to deal” with them 
first. This mode of treatment has been 
strongly assailed, not without reason, be- 
fore this Board. It seems to their Lord- 
ships that the true criterion for the 
determination of the question at issue was 
missed by both the Courts. The onus of 
establishing the title of their vendors lay 
primarily on the plaintiffs; the evidense 
furnished by the books was negative and 
inferential, and in substanse directed to 
the corroboration of the defendants’ wit- 
nesses, who denied that Zəhra was one 
of Ismail Ali Khan’s wives. Rule 1, 
Order XIII of the Civil Prosedure Code, 
requires the parties or their Pleaders to 
produce at the first hearing of the suit 
all the dosumentary evidence of every 
description in their possession or power 

on which they intend to rely.” But it 
does not exclude the discretion of the 
Court to receive. any such documentary 
evidence at any subsequent stage. In the 
present case the books had been filed. 
previously in another Court, and when 
prodaced on the 27th June they were in 
fact received and ordered to be placed 
with the records. There seems to have 
been no objection to their reseption for 
non-compliance with the provisions of the 
Code. If the plaintiffs had taken notes 
~of certain entries jin the- books, as is 
alleged they had done when the bahis- 
-were in the>other Court, they could surely 
have oross-examined the defendants’ wit- 
nesses, who were aalled to prove the 
books, as to the discrepancies. .Their 
Lordships are not %atished that the books 
-are .not the genuine account books of 
Ismail Ali Khan.. What effect the absence 
in them of entries in Zohra’s name may 
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have in the consideration of the general 
evidence is another matter. 

In the’ absence of any statutory pro- 
vision making compulsory the registration 
of Muhammadan marriages, the Indian 
Courts, in sase of a dispute as to the 
facium of a marriage, are usually left to 
discover, or attempt fo discover, the truth 
from a mass of conflicting and often very 
unsatisfactory evidence of witnesses. Sach 
has been the burden cast on the Courts 
in the present instance. The plaintiffs 
have endeavoured to prove in two ways 
that Zohra was one of Ismail Ali Khan’s 
wives, víz., first, by direct evidence of an 
actual marriage, and, secondly, by the 
acknowledgment by him of her children 
as his legitimate issue, and by the 
presumption of marriage arising from 
such acknowledgment. The defendants, on 
the other hand, tried to show that Zohra 
was a woman of loose gharacter, with the ob- 
ject apparently of establishing that it was 
most uolikely a man in Ismail Ali Khan’s 
position would marry sucha person. They 
also called a number of witnesses, who 
are said to have been on terms cf inti- 
macy with him, to state that they never 
keard him speak of Zəhra as his wife, 
Ineluding the inference from the account 
books, all the evidence on the defendarts’ 
site is purely and naturally negative. In 
their Lordships’ opinion, the oral testimony 
regarding the solemnisation of a marriage 
accompanied by ostentatious ceremonies and 
high dower is by no means satisfactory, 
and if the case had stood there, the 
absence of Zohra’s name in Ismail Ali 
Khan’s account books might have weighed 
heavily against her. But their Lordships 
find clear evidence of a reliable character 
regarding his acknowledgment of her 
children. Her case, therefore, comes within 
the rule of Mubammadan Law to which 
Garth, C. J.,and Wilson, J. (afterwards 
Sir Arthur Wilson), gave expression in 
Mahatala Bibee v. Prince Ahmed Haleem- 
oozooman (30). 

Tn their Lordships’ opinion, the legal 
presumption arising in favour of Zohra 
from the acknowledgment of the children 
is not displaced by the mere inference 
the defendants seek to draw from the 


-(80) 10 O, L. R. 293. 
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absence of entries in her favour in Ismail 
Ali Khan’s account books. Sush’ absense 
is capable of explanation, and it is possible 
she could have explained it had her attention 
been called to the matter. One explanation, 
however, is on the surface: on the facts 
proved in the case it is quite clear that 
this lady’s father, though belonging to 
the same clan as Ismail. Ali Khan, was a 
man considerably inferior in social status: 
it is not at all unlikely that the deceased 
was not particularly proud of his connec- 
tion with the daughter. This would ex- 
pldin both the absence of the entries 
and his reticence about her to ordinary 
acquaintances and even friends. -On the 
whole, their Lordships are of opinion that 
both Zobra and her children sre entitled 
to their legal asahares in the inheritance 
of Ismail Ali Khan. But the Courts in 
India have awarded to the plaintiffs, on 
the basis of the deed of purchase from 
Zohra, a decree for possession of her 
share and the shares of defendants Nos, 9 
and 10, And the question is, whether they 
bave acquired any title to the infants’ 
shares under the sale by . the mother. 
The defendants objected in the High 
Court to the decree, of- the Subordinate 
Jadge on the ground that she had no 
power to convey her children’s interest to 
the plaintiffs, The learned Judges over- 
“ruled the objection on the gronnd that 
the question did not arise in the present 
‘ease. Their Lordships regret to have to 
differ from this view. This is an action 
in oejectment; the defendants are in 
possession; the plaintiffs, if they are to 
obtain possession of the minors’ shares, 
must do so on the strength of their own 
title. It is essential, therefore, to con- 
sider whether the title they allege to have 
acquired under the conveyance by Zohra 
is well-founded. 

The question how far or under what 
circumstances according to Muhammadan 
Law, a mother’s dealings with her minor 
child’s property are binding on the infant 
has been frequently before the Oourts 
‘in India, The decisions, however, are by 
ho means uniform, and betray two varying 
tendencies: one set of decisions purports 
to give such dealingsa qualified forse, 
the other declares them wholly void and 
ineffective. In the former class of cases 
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the main test for determining the validity 
of the particular transaction has been 
the benefit resulting from it to the 
minor; in the latter, the admitted absence 
of authority or power on the part of the 
mother to alienate or encumber the minor’s 
property. : 

In this conflict of opinion, their Lord- 
ships think it desirable that a definite 
rule should, if possible, be laid down; 
and with this object they propose to 
review briefly the provisions and prin- 
ciples of the Muhammadan Law, as they 
apprehend it, governing the subject. 

. It is perfectly oléar that under the 
Muhammadan Law the mother is entitled 
only to the custody of the person of her 
minor child up to a certain age accord- 
ing to the sex of the child. But she is 
not the natural guardian; the father alone 
or, if he be dead, his execntor (under 
the Sunni Law), is the legal guardian. 
The mother has no larger powers to deal 
with her minor child’s property than any 
outsider or non-relative who happens to 
have sbarge for the time being of the 
infant. The term “de facto guardian” that - 
“has been applied to these persons is 
misleading: it connotes the idea that 
people in charge of a child are by 
virtue of that fact invested with certain 
powers over the infant’s property. This 
“idea is quite erroneous; and the judg- 
ment of the Board ‘in ata Din v. 
Ahmad Ali (16) clearly indicated it. 
There an infant’s share was sold by the 
elder brother, in whose charge the child 
was, slong with his own share, to pay a 
joint ancestral debt. The vendee at the 
time of the sale was in, possession of 
the whole property under a mortgage 
executed by the ancestor. On attaining 
majority the younger brother, ignoring 
the sale, brought a suit against the vendee- 
mortgagee for the redemption of his own 
share. The defence set up was that the 
sale by the infant’s “de facto guardian, 
made for a valid necessity, was binding 
on the infant. The lower Courts decreed 
the plaintiff's claim; on appeal to this 
Board ‘the arguments proceeded on the 
same lines as in the present case, though 
in reverse order. ` 

Lord Robson in delivering the judg. 
ment of the Board observed as follows :— 
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“It is urged on behalf of the appellant 
that the elder brothers were de facto 
guardians of the respondents, and, as 
auch, were entitled to sell his property, 
provided that the sale was in order to 
pay his debts, and was, therefore, necessary 
in his interest. It is difficult to see how 
the’ situation of an unauthorised guardian 
. is bettered by describing him as a ‘de 
facto’ guardian, He may, by his de facto 
guardianship,’ assume important respon: 
sibilities in relation to the minor’s pro- 
perty, but he cannot thereby clothe himself 
with legal power to sell it,” 

And he went on to add :— 

“There has been much argument in this 
oase in the Courts below, and before 
their. Lordships, as to whether, according 
to Muhammadan Law, a sale by a de 
facto guardian, if ‘made for necessity or 
for the payment of an ancestral- debt 
affecting the minor’s property, and if ba- 
neficsial to the minor, is altogether void 
or merely voidable. It is not necessary to 
decide that question in this case.’ 

And he then proseeded to state the 
reasons why ‘that was not considered 
necessary. 

This latter ‘passage in Lord Robson’s 
judgment has created the impression that 
their Lordships’ decision was confined to 
the special fasts of that case and left open 
the general question regarding the validity of 
alienations by unauthorised guardians of the 
property of the minors. 

As already observed, in the absence’ of 
the father, under the Sunni Law, the 
guardianship vests in his executor. If the 
father dies without appointing an executor 
(wast) and his father is alive, the guardians 
ship of his minor children devolves on their 
grandfather. Should he also be dead, and 
have left an executor, it vests in him. 
In default of these de jure guardians, the duty 
of appointing a guardian for the protection 
and preservation of the infants’ property 
devolves on the Judge as the representative 
of the sovereign (Baille’s “Digest,” Edition, 
1875, page 689; Hamilten’s Hedaya, Volume 
IV, page 555). No one else has any right 
or power to) intermeddle with the property 
of a minor, “except for certain specified 
purposes, thel nature of which is clearly 
defined. But?the powers of even the de 
jure guardians are confined within legal 
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limits, For example, whilst an executor. 
guardian (wast) may “sell or purchas 
moveables on account of the orphan unde- 
his charge either for an equivalent or af 
such a rate as to occasion an inconsider- 
able loss,” dealings with his immoveable 
property are subjected to strict conditions 
(Baillie’s “Digest.” page 687). The reason 
for the restrictions is thua given in the 
Hedåya (Volume IV, page 553):— 

“The ground ‘of this” (the difference in 
the power of dealing with the two kinds 
of property) “is that the sale of moveable 
__ property is a species of conservation, as 


‘articles of that description are liable to 


desay, and the price is much more easily 
preserved than the article itself.. With 
respect, on the contrary, to immoveable pro- 
perty, it is in a state of conservation in 
its own nature whence it is unlawful to 
sall it—unless, however, it be evident that 
it will otherwise perish or be lost, ia which 
case the sale of itisallowed.” | 

In fact the Mussutman Law appears to 
drawa sharp distinction between moveable 
aud immoveable property (A’k4r) in respect of 
the powers of guardians, as will be seen from 
the following passage in Baillie’s “Digest,” 
page 889. — 

With regard to the exesutor of a mother 
or brother,—when a mother has died leav- 
ing property and a minor son, and having 
appointed an executor, or a brother has died 
leaving property and a minor brother, and 
having appointed an executor, the executor 
may lawfully sell anything but Akar* be- 
longing to the estate of the deceased, but 
can neither sell the Akar, nor lawfully buy 
auything for the minor but food and 
clothing which are necessary for his pre- 
servation. The executor of a mother has 
no power to sell anything that a minor 
has inherited from his father, whether 
moveable orimmoveable, and whether the 
property be involved in debt or free from 
it. But what he has inherited from her- 
self when it is free from debts and legacies 
the exesutor may sell what is moveable, but 
he cannot sell Akar. If the estate is 
involved in debt or legacies, ana the debt 
is such as to absorb the whole, he may 
sell the whole, the sale of Akar coming 





*Akar is immoveable property and includes houses, 
groves, orchards, ete. 
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within his power: and if the debt does 
not absorb the whole, he may sell as much 
of it as is necessary to defray the debts, 
and as to his power to sell the surplus 
there is the same difference of opinion as bas 
been stated above.” 

When the mother is. tbe father’s exe- 
cutrix, or is appointed by the Judge as 
guardian of the minors, she has all the 
powers of a de jure guardian. Without such 
derivative authority, if she assumes charge 
of their properly of whatever description 
and purports to deal with it, she does 
so at her own risk and her acts are like 
those of any other person who arrogates 
an authority which he does not legally 
possess. She may incur responsibilities, but 
can impose no obligations on the infant, 
This rule, however, is subject to certain 
exceptions provided for the protection of a 
minor child who has no de jure guardian. 
A fatherless child is designated in the law 
books an “infant-orphan” (yeteem saghir). 
The Heddya classifies the sota that may 
have to be done for an infant under three 
heads. It says:— 

“Acts in regard to infant-orphans are of 
three descriptions, viz., (1) aots of guardian- 
ship, such as contracting an infant in mar- 
riage, or selling or buying goods for him, 8 
power which belongs solely to the wales, or 
natural guardian whom the law has constitut- 
ed the infant’s substitute in those points; 
(2) acta arising from the wants of an 
infant such as buying or selling for him 
on oseasions of need, or hiring a nurse for 
him, or the like, which power belongs to 
the maintainer of the infant, whether he be 
the brother, uncle, or (in the case of a 
foundling) the. mooltakit* or taker-up or the 
mother, provided she be the maintainer of 
the infant; and as these are empowered 
with respect to such acts, the walee, or 
natural guardian, is also empowered with 
respect to them in a still superior degree; 
nor is it requisite, with respect to the 
guardian, that the infant be in his immediate 
protection; (3) acts which are purely advanta- 
geoust to the infant, such as accepting presents 
or gifts, and keeping them for him, a 





aie SP EN A eS 
7A mooltakit is a person ho undertakes to 
bring up a founding or an orphan-child. 


+ In the original the words are nafa mahaz, which 
mean ‘unmixed benefit.’ 
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power which may be exercised either by a 
mooltakit, brother, or uncle, and also 
by the infant himself, provided he be possess- 
ed of discretion, the intention being only to 
open a door to the infant’s receiving benefac.- 
tions of an advantageous nature.” (Volume 
IV, page 124, Bk. XLIV.) 

The examples given under the second head 
indicate the class of cases in which the 
acts of an unauthorised person who happens 
to have charge of a child are held to-be 
binding on the infant’s property. They 
also help to explain and illustrate the 
extent of such “de facto guardian's” powers. 
~The permissibility of these acts depends on 

the emergensy which gives rice to the impera- 
tive necessity for incurring liabilities without 
which the life of the child or his perishable 
goods and chattels may run the risk of destrus- 
tion. For instance, he may stand in imme- 
diate need of aliment, clothing, or nursing ; 
these wants must be supplied forthwith. 
He may own “slaves” or live-stosk: food 
and fodder must be immediately procured. 
And these imperative wants -may reeure 
from time to time. Under such sireum- 
stances power is given to the lawful guar- 
dian to incur debts or to-raise money on 
the pledge of the minor's goods and 
chattels (mata’)* (Majma-ul-Anhar, Vol. II, 
page 571). And this power, in the absence 
of a de jure guardian, the law extends to 
the person who happens to have charge 
of the child and of the child’s property, 
though not a constituted or authorised 
guardian., 

Thera is no reference to the pledge or 
sale of immoveable property (A’k4r), as 
the power of dealing with that class of 
property is confined’ to the de gure guar. 
dians, and is treated in the Fatawa.i- 
Alameiri in a separate obapter (Baillie’s 


“Muhammadan Law-‘of Sale,” Chapter 
XVI), , 
It is to be observed that under the 


third “description” of acts that may be 
needful for an infant, a person in charge 
of a ohild, although not a de jure gaar- 
dian, may validly accept on behalf of 
‘his ward, an unbardened bounty, it being 
an act “purely advantageous” to the child, 
to use the expression of the Fləadåya. 





*Mr. Hamilton translates mata as meaning 


“ personal chattels.” 
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“The reasoning on which it is sought 
to give to persons who happen to have 
charge of the person and property of a 
child, and are, therefore, called “de facto 
guardians,” the same powers as are ‘pos: 
sessed by de jure guardians, is purely 
inferential, It proseeds on the analogy 
of a dealing by an outsider who purports 
to. sell: another’s property without any 
authority from the real owner, Such a 
person in the Hanafi Law is called a 
jazuli, or, as Mr, Hamilton spells it fazvolee, 
which expression is defined by Richardson 
to mean a person “‘busying himself in 
things not belonging to him, or acting 
without authority.” With the effect of the 
acts of a fazulé their Lordships will deal 
presently. Before doing so, they wish to 
refer briefly to the state of the desisions 
in the Indian Courts. 


The Calontta High Court, in sustain- 
ing transactions entered into by de facto 
guardians, has proceeded mainly on con- 
siderations of necessity for and benefit to 
the infant. The other High Conrts, gever- 
ally speaking, have ont the Gordian knot by 
holding that all such dealings with a minor's 
property were void, 


Their Lordships do not feel called upon ` 


to examine in detail either set of decisions. 
Bat the last case on the subject in the 
Madras High Court requires their careful 
and respestful consideration. [Hyderman 
Kultti v. Syed Ali (47)]- In their judgment in 
this case the learned Judges have, ex- 
amined the law.at considerable length, and 
their decision appears to divide itself into 
three broad propositiona: first, that as regards 
the powers of guardians, de jure as well as 
de facto, the Muhammadan Law recognises 
no distinction as to the nature or kind 
of property, wiz, whether it is immoveable 
or moveable ; secondly, that in sabstance 
the powers of an unauthorised person 
who has charge of an infant are co-extensive 
“with those of a “lawfully constituted 
guardian, except in so far that the acts 
` of the former are subject to considera- 
tions of necessity or benefit to the infant ; 
and, thirdly (and this seems to form the 
essence of the judgment), that dealings 
by “a de facto guardian” are neither void 
nor voidable, but are “suspended” until 
the minor on attaining majority exercises his 
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option of either ratifying the transaction or 
disavowing it, 

With regard to the first of the above 
propositions, their Lordships have already 
indicated their views. In their opinion, 


the Muhammadan Law, for obvious 
reasons, makes a distinction, and 
sharp distinction, between goods and 


shattels” (mata’) and immoveable property 
(A’kar) with regard to the powers of deal- 
ing by guardians. 

The second proposition, speaking with 
respect, appears to their Lordships to Jose 
sight of the fact that the acts of de jure 
guardians also are subject to the conditions 
of necessity for or benefit to the infant, 
So that upon the reasoning of the Madras 
judgment, the powers of “a de facto 
guardian” would, to all intents and par- 
poses, be co-extensive with those of a 
de jure guardian, This conclusion would 
wipe out one of the most important safe- 
guards provided by the Muhammadan Law 


“for the protection of the interests of infants, 


The learned Judges say that :— 

“Phe law as regards the effect of deal- 
ings with a minor’s property by a de facte 
guardian otherwise than in a case of 
absolute necessity or clear advantage to 
the minor is but a corollary of the general 
rule relating to sales by a person pro- 
fessing to deal with another’s property, 
but without having legal authority io do 
so, 2.¢,-by a fazuli, as he is teohnisally 
called; such sales generally are treated as 
manguf, or dependent.” 

Then, after referring to various authori- 
ties, they continue as follows :—~ 

“The result of the above disoussion ig 
that, according to Muhammadan Jurists, in 
cases of urgent and imperative necessity, 
such as those mentioned, the de facto 
guardian can alienate the property of the 
minor, no distinction being made between 
moveable and immovable property.” 

It would. have been an “advantage to 
their Lordships if they had been placed 
in a position to judge for themselves, on 
the actual texts, the meaning of the Ara- 
bian ` text-writers and commentators, 
However, the Hedayeh and the Fatawa-i- 
Alamgiri are.-recognised as standard au- 
thorities in India on the Hanafi’ branch 
of the Sunni Law. Of the Hedayah there 
is a rendering in Hnglish made by Mr, 
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Hemilton under the orders of Warren 
Hastings ; ;and a large part of the Fatawa-i- 
Alamgiri has been paraphrased into 
English by Mr. Neil Baillie, which 
is commonly known as Baillie’s “Digest” 
(Hanafa Law). Both Mr. Hamilton 
and Mr. Neil Baillie in their render- 
‘ings have, with the object of elucidation, 
ogpasionally ‘added phrases which do not 
exist in the original, but on the whole 
the English versions of the Hedayah and 
of the Fatawa-i-Alamgiri are valuable works 
on Muhammadan Law, 

The subject of sales by unauthorised 
is treated in the Hedayah in 
a separate section entitled “of Fazoolee 
Beea,” or the sale of the property of 
another without his consent’ (Book XVI, 
Volume TI, page 508). It says:— 

“Tf a person were to sell the property 
of another without his order the contract 
is complete, bat it remains with the 
proprietor either to confirm or dissolve the 
sale as he pleases. Shafei is of opinion 
that the contract, in this case, is not 
complete, because it has not issued from 
a lawful authority, for that is constituted 
only by property or permission neither of 
Which exist in this case.’ 

It then proceeds to give the arguments 
of the Hanafi doctors in support of their 
view that the unauthorised contract is 
‘complete.” And then itadds:— .~ 

“if the proprietor should die, then the 
consent of the heirs is of no efficacy in 
the confirmation of the Fazoolee sale, in 
either case, that is, whether the price 
has been stipulated in money or in goods; 
because the contract rested entirely on the 
personal assent of the deceased,” 

In other words, the so-called sale remains 
wholly ineffective until it receives the 


“sonfirmation” of the owner, to whom alone 
belongs the power of “confirming” >it. 
If he dies before he has “confirmed” it, 


the transaction falls to the ground, as the 
right to adopt the fazulz’s act does not 
pass to his heirs. 

‘In the Fatawa-i-Alamgirif the 
treated ander the designation 


subject 


is of 





# Correctly Bai’. 
+The “Book on Sale” in the Fatawa-i-Alamgiri hag 
been rendered into English by Mr. Baillie under the 
name of the “Muhammadan Law of Sale.” 
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“dependent sales” (Volume lII, page 245 
Baillie’s “Muhammadan Law of Sale,’ 
pagos 218.219) ;— ` 

“When a person sells: the property of 
MEN an the sale is suspended, according 
to us (te, the Hanafis], for the sanction or 
ratification of the proprietor; and the existence 
of both the parties to the contract, and of 
the subject of sale, is a necessary con- 
dition to the validity of his sanction . 

“If the owner should die before sang- 
tioning the sale, sanction by his heir would 
not suffice to give it operation. Sanction 
by an owner himself renders a sale 
operative,” 

The word in the above passage trans- 
lated as “suspended” is derived from the 
same root as the word that has been 
translated in the heading as “dependent” 
and in this sonnection really means “is 
dependent upon”; also the- words “or 
ratification” have been introduced by Mr. 
Baillie by way of explanation. The word 
tjazat in the- original is rightly rendered 
into “sanction.” . 
>- The Majma-ul-Anhar states the rule 
relating to a sale by a fazulz in similar 
terms; it says in substance that such a 
sale is “established” (takes effect) on the 
sanction of the malik (owner), subject to 
four conditions, which it specifies. And 
then it adds significantly that ascording 
to Shafei (thé founder of the second great 
Sunni School of Law) all dealings by an 
unauthorised person are absolutely void 
(batil); Volume II, page 88. 

In their Lordships’ opinion, the Hanafi 
dootrine relating to a sale by an unantho- 
rised person remaining dependent on the 
sanction of the owner refers’ to a case 


where such owner is su? juris, possessed 
of the capacity to give the necessary 
sanction and to make the transaction — 


operative. They do not find any reference 


-in these dostrines relating to fazuli sales, 


so far as they appear in the Hedaya 
or the Fatawa-i-Alamairi, to dealings with 
the property of minors by persons who 
happen to have charge of the infants and their 
property—in other words “de facto guardians.” 
The Hanafi dostrine about fazuli sales 
appears clearly. to be based on the 
analogy of an agent who acts in a 
particular matter without authority, bup 
whose act is subsequently adopted or ratified 


t 


Vol. XLVII) 
IMAMBANDI v. MUTSADDI, 


by the principal which has the effect of 


validating it from its inception. The 
idea of agency in relation to an infant 
is as- foreign, their Lordships conceive, 


to Muhammadan Law as to every other 
system. 


In this connestion it should be noted 
that whilst Chapter XII deals exalusively 
with the effect of “dependent sales,” in 


Chapter AVI the rules relating to the 
powers of guardians are discussed at con- 
siderable length (Baillie’s “Muhammadan 
Law of Sale,” page 243; Fatawa-i Alamgiri, 
Volume IIT; page 229). The following 
rule lays down the conditions. governiug 
sales by the executor (2. e. the appointed 
guardian) of the immoveable property of 
an infant:—- 7 

“And, according to modern desisions, 
the sale of immoveable estate by an executor 
is lawful only in one of the ‘three cases 


following: that is, where there is a purchaser’ 


willing to give double its value; or the 
sale is necessary to meet the minor’s 
emergencies, or there are debts of the 
deceased, and no other means of paying 
them.” (Baillie’s “Muhammadan Law of 
Sale,” page 247; Fatawa-i-Alamgiri, Volume 
III, page 233.) 

Having regard to the object in view, 
this’ dictum appears to their Lordships to 
apply to all forms of property whish, like 
A’kar, combine both security and permanency. 
But it does not exclude the discretion of 
the Judge to sanction any alteration of 
investment in the interests of the infant. 

The following case affords a further 
illustration of the limitations on the powers 
of “de facto guardians”:— 

“A woman after the death of her 
husband sells property that belonged to 
him, supposing herself to be his exeoutrix, 
and her husband having left minor 
children; she after some time declares that she 
was not the executrix, her’ assertion, 
however, is not to be credited as against the 
purchaser, but the sale remains in suspense 
till her children arrive'-at puberty. If 
they should admit that she was the exe- 
cutrix, the sale by her is lawful; but if 
they deny the fact, the sale is void; and 


though the purchaser should have manured 


the purchased land, he has no recourse for 
reimbursement against the woman. What 
has been said is on the supposition that 


< 
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the woman sues for a cancellation of the 
sale, on the ground that she was not the 
executrix; but if the minor sues on that 
ground, his claim is to be heard.” (Baillie, 
page 249; Alamgiri, Volume III, page 234), 

The rest of the passage is immaterial for 
the purposes of this judgment. 

The above case shows that even where 
the mother believes she is vested with 
authority as her husband's executrix, and 
in that belief purports to. deal with the 
minor’s property, a purchaser let into pos- 
session by her is liable to be ejected at 
thé instance of the minor. Her own sub- 
sequent ‘denial of authority does not affect 
the purchaser’s position; but if the trans- 
action is impugned by the rightful owner— 
vzz., the infant—the onus is on the vendee 
to establish the foundation of his title, 
that is, that his vendor possessed in faot 
the authority under which ahe purported 
to act. 
wt further rule, which is given in the 

Book ou Pledges” (Mortgages) (Kitab-ur- 
Rahn) of the Fatawa i-Alamgiri, whioh does 


‘not appear to have been translated by Mr, 


Baillie, is equally explicit. After stating 
the principle applicable to the powers of 
the father to pledge or mortgage his 
minor child’s property, it goes on to Bay: 
“the mother: if she pledges (mortgages) 
the property of her infant child, it is not 
lawful, unless she be the executrix [of the 
father] or be authorised therefor by the 
guardian of the minor: or the Judge should 
grant her permission to pledge the infant's 
property Then it is lawful; and the right 
to possession and user is established in the 


- Murtahin (pledgee or mortgagee) withont 


power of salé;” (Fatawa-i-Alamgiri, Vol 
V, page 638). r: ae 

It seems to their Lordships that the 
power to sell cannot be wider than the power 
to mortgage. 

For the foregoing considerations their 
Lordships are of opinion that under the 
Muhammadan Law a person who has charge 
of the person or property of a minor with. 
out being his legal guardian, and who may, 
therefore, be conveniently called a “de facto 
guardian,” has no power to convey to an- 
other any right or interest in immoveable 
property which the transferee oan enforce 
against the infant: nor oan such transferee, 
if let into possession of the property under 


oe. 
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such unauthorized transfer, resist an action 
in ejectment on behalf of the infant as a 
trespasser. It follows that, being himself 
withont title, he cannot seek to recover 
property in the possession of another equally 
without title. 

Their Lordships are accordingly of opinion 
that the decree of the High Court, in so 
far as it awards-to the plaintiffs possession 
of the shares of the defendants Nos, 9 and 
10, should be discharged, and, subject to 
this variation, it should be affirmed and 
_ the appeal be- dismissed with costs, And 
their Lordships will humbly advise His 
Majesty accordingly, 

Their Lordships cannot help depresating 
the practice which seems to be growing in 
some of the Indian Courts of referring 
largely to foreign decisions. However use- 
ful in the scientific study of somparative 
jurisprudence, judgments of foreign Courts, 
to whioh Indian practitioners cannot be 
expected to have access, based often on 
considerations and conditions totally differ- 
ing from those applicable to or prevailing 
in India, are only likely to confuse the admi- 
nistration Bf justice. 

' Appeal partly allowed. 

Sclisitors for the Appellants.— Messrs. 
Truefitti and Francis. i 

Solicitors for the * Respondents.— Messrs, 
T. L, Wilson & Oo. > 
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Present — Mr, Jastise Fletcher and 
Justice Sir Syed Shamsul Huda, Ka, 

. In No, 2072 oF 1916, 
GANGADHAR NANDA AND OTHER3—— 
APPELLANTS 

In No. 2082 or 1916 
Tur SECRETARY or STATE FOR 
INDIJA-- APPELLANT 
VETSUS 
` Srimati JANAKIMONI DASI AND OTHER§— 
REBPONDENTS:” 
Limitation Act (IX of 1908), s. 15 (2), applicability of 
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— Bengal Tenancy Act (VIII B. O. of 1885), s. 1048, 
suit under —Civil Procedure Code (Act ¥ of 1908, s. 
RO, notice under —Eaclusion of time during currency of 
notice, 3 

The provisions of section 15, sub-section (2) of the 
Limitation Act, do notapply to a suit instituted under 
the ternis of section 104H of the Bengal Tenancy Act. 
Therefore, a snit under that section must be brought 
in any event within the six months specified there- 
in aud the plaintiff is not entitled to exclude the 
period of the currency of the notice to the Seoretary 
of State under section 80, Code of Civil Proceduro, 
[p. 527, col. 1.] 


Appeals against the decrees of the Dis- 
triot Judge, Midnapur, dated the 12th 
of June 1916, affirming those of the 
Subordinate Judge, 2nd Court of that 
District, dated the 23rd of July 1914. 


FACTS.—These two appeals arose out of 
the same suit brought by the respondent 
under section 104H of the Bengal Teu- 
ancy Ast. The facts are these:—After the 
abolition of the salt agency, the Jalpai 
lands were settled with tenants for pur- 
poses of bringing them under cultivation. 
The land in respect of which the suit was 
brought was situate in the Mal Jalpai Es- 
tate, of which the proprietors were the 
appellants, Nandas. The predecessor-in- 
interest of the plaintiff-respondent - took 
settlement of the land for cultivation and 
made the same cultarable. Soon after that, 
i.e. in 1876, a settlement was made of the 
Mahal by the Government under- Regula. 
tion VII of 1822, when the predecessor-in- 
interest of the plaintiff was recorded as 
occupansy raztyut, Then there was a suit 
between the Nandas and the predecessor- 
in-interest of the plaintiff, which ended in 
a compromise; the Nandas granting hima 
raiyati confirmatory lease, 

In the year 1910 settlement of the Mahal 
was made under Chapter X of the Bangal 
Tenancy Act for purposes of settling reve- 
nue, the Mahal being a temporarily settled 
estate, when the plaintiff was. recorded as 
a tenure-holder, aud her rent was increased 
under section 7 of the Bengal Tenancy 
Act. The Record of Rights was finally pub- 
lished on the 2nd June 1910 and 10th 
June 1910. The plaintiff thereupon gave 
notice to the Secretary of State under 


‘section 80, Civil Procedure Code, and after 


the expiry of 2 months as required by that 
section bronght the present suit againt the 
Nandas and the Secretary of State for 
India’ in Coungil, The Nandas did not 


~~ 
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appear in the suit, but the Secretary of 
State for India in Council appeared and 
contested the suit. 

Babu Ram Charan Mitter (with him Babu 
Srish Chandra Chowdhury), for the Secretary 
of State, Appellant in Appeal No, 2082 of 1916. 
—The plaintiff had no cause of action against 
the Secretary of State. The latter was made 
a defendant in a lower Court and was made 
a party; although it was said there was no 
necessity to make him a party and the suit not 
being brought within 6 months, as required by 
section 104H of the Bengal Tenancy Act,* it 
was barred by limitation. The other side 
says that 8 months is the limitation, bacause 
a notice is to ba given to the Secretary 
of State within two months before the insti- 
tation of a sunit, and he wants to add these 
2 months to 6 months. My submission 
is that those 2 months are included 
within thease 6 months under section 104H, 
Bengal Tenancy Act, The other side says 
becanse 2 months’ notice was to be given 
to me, limitation would otherwise be virta- 
ally reduced to 4 months. But this is not 
so and I beg to invite your Lordships’ 
attention to Secretary of State v. Gangadhar 
Nanda (1) in support of my contention, 
and this decision has been followed in 
Secretary of State v, Shib Narain Hazra (2) 
in this Court desided by Richardson and 
Walmsley, JJ. Whether the Secretary of 
State is a necessary party or not, | have 
every right to say that the suit is barred 
by limitation. 


{Hupa, J.—You have been discharged 
from the suit by the order of the District 
Judge. Therefore, how are you affected by 
the order ? ] 

Government is interested in seeing that 
the correct status of the plaintiff, z.e., whether 
he isa ratyatora tenure-holder, is established 
in the Record of Rights. The lower Appel- 
late Court was wrong in holding that the 


Secretary of State was not a necessary 


party. : 
Babu Saroda Oharan Maity, for the Re- 
spondents.—-The Nandas are the landlords. 
Government in its sovereign authority takes 
the revenue. The Government, therefore, is 
not a necessary party. There ia no decree 


(1) 45 Ind, Cas, 228; 27 C., L. J. 374. 
(2) 47 Ind, Cas. 602; 22 O. W, N. 902. 
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against the Secretary of State, therefore, he 
had no right of appeal. 

So far as the Nandas are concerned, 
they did not contest the suit either in the 
trial Court or in the Appellate Court. 
The District Jadge was quite right in re- 
jecting their application. Order XLI, rule 
4 or rule 33, Code of Civil Procedure, does 
not help them. Rangamlal v. Jhandu (3) 
referred to. 


[FLETOHER, J.—You ure not entitled to 
get the deduction ‘of time, The question is, 
have you a right of suit beyond 6 months ?] 


Sections 124 and 1&5 of the Bengal Ten- 
ancy Act do not say that subject to those 
provisions the provisions of the Limitation 
Act will apply to cases mentioned in the 
There is 
no such limitation in those sections. There- 
fore, those sections do not exelude the 
application of the Limitation Act to other 
suits not mentioned in the Schedule to the 
Bengal Tenanoy Act. 

{Hopa, J—They mean that. ] 

I submit not. Then there is section 
29 of the Limitation Act, which says that 
when any special period of limitation is 
provided for by any special or Iceal 
Act, the provisions of the Indian Limi- 
tation Act will not affect or alter that. 
Exclusion of time requisite for notice under 
section 80, Civil Procedure Code, cannot 
affect or alter the period of limitation 
prescribed, it simply gives a partionlar mode 
of computation. 

[Fcerourr, J.—I£ section 15, clause (2) 
of the Limitation Act, applies, it will extend 
the time by 2 months. | 


I submit, not. If your Lordships look at 
the arrangement of the Limitation Ast, you 
will see that sections 12 to 25 do not lay 
down any substantive rule of limitation, 
They only provide for the mode of calon- 
lation or computation. Dropadi v, Hira Lal 
(4) Srinivasa Aiyangar v, Secretary of State 
(5), referred to. 

|Fuetcuer, J.—~But the Bengal Tenancy 
Act is a complete Code. | 


(3) 11 Ind. Cas. 640; 34 A. 82 ab p. 84,8 A, L, J. 
1111. 

(4) 16 Ind. Cas. 148; 34 A. 496; 10 Å. L. J. 8," 

(5) 18 Ind, Cas, 617; 38 M. 92; 24 M. L. J. $L 
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I submit not’ - Refers to Kripa Sindhu 
Mukherji v. Annada Sundari Debi (6). 

[Fuercaer, J.—What is meant by “pres- 
cribed” in section 29 and section 15?] 

It means prescribed by any legislative 
authority. It does not mean prescribed by 
the Limitation Ast only. 

[Fxeroase,,J.—Suppose the Chief Com- 
missioner of Assam passes any Act; would 
you contend that this section will apply? | 

I will say that. 

[Foutcane, J~—There is the oase of 
Secretary of State v. Gangadhar. Nanda (1), 
which is directly‘ in point. That is clearly 
against you. It was followed in a subse- 
quent case. : 

That isso. But those cases were wrongly 
desided. See Behare Loll Mukerjee v, Mun- 
‘golanath” Mukerjee (7). The desisions ‘tre 
conflicting. Therefore, the matter ought to 
be set at rest by reference to a Fall 
Bench. 

[ FLETCHER, J.—Have you any reported 
case under section 104H which is in your 
favour? |" 

I have not, but I say the reasons given in 
those cases are not correct. 

[Fueroaer, J.—How oan you say that? | 

Because the exclusion of the period of 
notice will uot affect or alter the period 
of limitation. The period of 6 months re- 
mains the same, only the 2 months during 
which the notice is to be given will not be 
taken into account for determining the 
starting point for limitation. The fallacy in 
_ those cases is wbvious. Your Lordships 
ean refer this case to a Full Bench and see 
what the effect would be. In the case of 
other persons the period is 6 months but 
in the case of Government it will be pras- 
tically 4 months if the period of notice 
under section 80, Code of Civil Prosedure, be 
not excluded. = 

| Fustoasr, J.—At presen we are not 
convinced that these cases are wrongly 
decided]. 

Then your Lordships ‘will have to con- 
This is a suit for 
declaration of status under the proviso 
of sestion 111A, for which ‘the limitation 
is 6 years; 


(6) 60. L J. 273 at p. 290; LL C.3W. N. 983; 35 
. 34, . 
(7) 50.1104 O. L. R. 371;,2 Ind. Deo. (x. s.) 


INDIAN OASES.. 


= 


(1918 


[Fietcaer, J.—But you amended your 
plaint so as to bring it under section 10 4H, 
On the face of this amendment, how can 
you say that?) 

ven after the amendment the suit is 
competent for purposes of section LilA 


proviso. What was the amendment? Be- 
fore the amendment there were two 
prayers: (1) For declaration of statas; and 
(2) for redustion of rent. After the 


amendment both the prayers were amal- 
gamated into-one. The prayer for declara- 
tion of status was not omitted. 

| (Hupa, J.—That is only ancillary to the 
main prayer. 

But see Jogendra Nath Singh v. Secretary 
of State 48) which says that the only 
prayer competent in a suit under section 
104H ‘is regarding rent. 

[Freroser, J.—No, after amendment it is 
a suit under section 104H. 

Then your Lordships will allow me to 
amend the plaint. 

{Fustcagr, J.— No, we cannot allow you to 
re-amend, | 

[Hopa, J.— You can even now bring a 
suit under section 111A, proviso, if you like. | 

Babu Shib Chandra Palit for Babu Khirode 
Narain Bhuiyan, for the Appellants in 
No. 2072 of 1915. 

JUDGMENT, 

Fretoses, J.—The question raised in these 
two appeals is whether the suit was com- 
petent, That arises on a consideration of 
the terms of sestion 104H of the Bengal 
Tenancy Act. First of all, it is quite clear 
that, as against the Nandas, that is, one 
set of defendants who has preferred one 
of these appeals, namely, Appeal No. 2072 
of 1916, the suit was brought eight months 
after the final. publication of the Record 
of Rights. There does not seem to be any 
ground why as against them the period 
should be extended. As against the Secre- 
tary of State for India in UConungil, the 
reason why the suit was brought beyond 
six months is this: The Secretary of State 
was entitled to two months’ notice under 
the provisions of section 80, Code of Civil 
Prosedure, and the plaintiff's view i$ that 
he was entitled under the provisions of 
section 15, sub-section (2) of the Indian 
Limitation Act, to exclude the period during 


which the notice to the Secretary of State 
(8) 17 Ind, Cas. 921; 16 0. L, J. 385; 17 0. W. N. 
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was current, That, of course, depends on 
this: Does the provision of section 15, sub- 
section (2) of the Indian Limitation Act, 
apply to a snit instituted under the terms 
of section 104H of the Bengal Tenancy 
Act? The decisions of this Court aye clear 
that it does not.’ There is, first, in sup- 
port of it the.desision in the case of 
Secretary of State v. Gangadhar Nanda (1). 
That case, it is admitted, is directly in 
point. That. devision was followed and 
approved of in Secretary of State v. Shib 
Nurain Hazra (2) by Mr, Justice Richardson 
and Mr. Justice Walmsley. It is quite 
clear that we are bound by those two 
considered judgments of this Court, unless 
we see reason to -disapprove them and 
send them to a Full Bench. It has been 
suggested in this case that these two cases 
ought to be sent for consideration to a 
Full Bench. I donot think so. I think 
that both these cases were rightly desided. 
The only case that has been suggested as 
having avy value as against these two 
decisions is the case of Behari Loll Mukerjee 
v. Mungolanath Mukergee (7). That deoi- 
sion is not consistent with the decision of 
the Full Bench case in Nagendra Nath 
Mullick v. Mathura Mahun Parhi (9). We 
cannot send two considered judgments, the 
termg of which we approve, for consider- 
ation by a Fall Bench on the donbtful 
authority of the decision reported as Be- 
Oy Loll Mukerjee v. Mungolanaih Mukerjee 

7 

It seems to me quite clear that a suit 
under section 104H of the Bengal Tenancy 
Act must be brought in any event within 
. the six months specified. in that section. 
As against the Nandas, there is absolutely 
no reason why the time should on any 
account be extended. It is only in the 
case of the Secretary of State, if at all, 
that the plaintiff can say that he should 
get an extension of time. But on the 
decisions already referred to, in a suit under 
section 104H of the Bengal Tenancy Act, 
the parties are not entitled to exclude the 
time during the currensy of the notice to the 
Secretary of State. 

Then, another point is taken which seems 
` to be a point that has got no force in it. 
It is said that this is not a suit under 


(9) 18 0. 368; 9 Ind. Deo. (N. s.) 246 (P. B.). ~ 
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section 104H but isa suit under, section 
1114 of the Bengal Tenansy Act. That 
is a most extraordinary proposition to pat 
forward in the Court here. In the lower 
Court, it was expressly objested by the 
Government that the suit was not main- 
tainable, it not being a suit under section 
1048 of the Bengal Tenancy Aot. There- 
upon, the plaintiff applied to the’ Court for 
Idave to amend and amended his plaint so 
as to bring it under section 104H of the 
Bengal Tenancy Act. How can he be now 
heard to say that the suit is a suit under 
section 111A when he deliberately applied 
to the Court to make such amendments as 
would. bring it under the provisions of sec- 
tion 104H. That is a position that cannot 
possibly be taken. 

Finally, an appeal bas been made that 
we should permit the plaint at this stage 
to be amended or rather re-amended so that 
the plaintiff, having once made amendments 
which he said were necessary to bring the 
case under section 104H of the Bengal 
Tenancy Act but which he now urges were 
not sufficient for that purpose, might fur- 


_ther amend his plaint by taking back 


shelter under section 111A. lt is quite 
clear that he cannot be allowed to shift 
his case between the two sections as he 
finds most convenient. He must stick to 
one case and having made his case under 
section 104H, it is quite clear that on 
the decisions of this Court already referred 
to, the present suit was instituted beyond 
the period of limitation mentioned in sec- 
tion 104H, sub-section (2) of the Bengal 
Tenancy Act. In my opinion, the suit was 
incompetent for the Court to deal with at 
the very outset. Ihe present appeals 
must, therefore, be allowed and the plaint- 
iff’'s suit dismissed, In Appeal No. 2072, 
the Nandas will get costs only in this Court 
and will baar their own costs in the 
lower Courts. In Appeal No. 2082, the 
_Ssaretary of State for India in Council will 
' get his, costs in this Court as wellas in the 
Courts below. 
Saamson HUDA, J.—1 agree. 


Appeals allowed, 
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NAZAR ALI 9. ASHRAF ALI, 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

MiISUBLLANEOUS JUDICIAL t Ase No. 9B or 1917. 
December 28, 1917. 
Fresent:—Mr. Prideaux, A. J.C. 
NAZAR ALI, Minor, BY Guarpian COLLEC- 
TOR, AMRAOTI—Apericant 

versus 
ASHRAFALLI—Non-Appricant. 

Power-of-attorney, construction of—Minor, suit 
against~Admission by unauthorised agent, whether 
binding on minor. 

A power-of-attorney should be construed strictly. 
[p. 628, col. 2.] 

Where a power-of-attorney relates to matters 
connected with the management of a minor’s jagir 
only, it cannot, in the absence of express provisions, 
be held to authorize the person in whose favour it 
has been executed to defend the minor’s title to the 
jagir in a suit, Any statements or admissions made 
by such agent ina suit against the minor relating 
to the jagir cannot, therefore, bind the minor. [p. 628, 
col, 2.) 

Application for review of judgment in 
Second Appeal No. 122 B, 1914, dated the 
29th September 1916. ; 

ORDER.—Tbis is an application by the 
respondent, a minor, for review óf my judg- 
` ment Passed on the 29th September 1916 
in Second Appeal No. 122-B, 1914. The 
application was ‘presented on the 23rd March 
1917, and is thus barred by time 72 days, 
and objection on ¢his ground has been taken 
to its admission. The application has been 
filed by the Collector of Amraotias guard- 
ian, and the circumstances accounting for 
the deley, as shown in the affidavit of the 
22nd March last, are so exceptional thatT 
have no hesitation in extending time. - I do 
so and proceed to consider the grounds on 
which review is sought. These are as follows: 
The fact that the applicant who is a minor 
was not properly represented in the original 
case and in the first and, second appeals 
was not brought to the notice of this Court. 
The suit was filed on the 22nd January 
1912 and the plaintiff did not move the 
Court by affidavit or otherwise for the 
appointment ofa guardian to represent the 
present applicant. One Govindrao, alleging 
himself to be the agent of Kasam Ali Beg, 
appeared and made certain statements and 
admissions on behalf of the minor applicant. 
- But he wasnot a recognised agent for the 

minor defendant and bad no power to appear. 
Tt was not until the 17th July 1912 that 
the Court discovered that no guardian had 
been appointed and proceeded to appoint 
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Mirza Kasam Ali Beg. This was after the 
statements and preliminary issues had been 
recorded, and the appointment was made 
without ascertaining the fitnessof the said 
Mirza Kasam Ali Beg to be a. guardian. It: 
is contended for the applicant that the said 
Mirza Kasam Ali Beg on whose power-of- 
attorney Govinda the agent- appeared was 
formerly acting as .the guardian of the 
estate and person of the minor but was 
removed from the guardianship by the Dis- 
triot Judge, Amraoti, for mismanagement; 
the Collector being appointed in his place 
on the 6th: September 1915. . i 

The application of Mirza Kasam Ali to 
be appointed guardian under the - Guardians 
and Wards Act was made to the District 
Judge in November 1912 and orders were’. 
passed on the 12th August 1913. That is 
long after the statements of the agent 
and after 
the date: of the power-of-attorney under 
which the agent acted. As Mirza Kasim 
Ali failed to put in an inventory of the 
property, the District Judge was of opinion 
that the estate was being mismanaged ; 
be, on the 6th September 1915, .removed 
Mirza Kasam Ali from the guardianship of 
the property and appointed the Collector 
such guardian. 

It is clear that though this was the ‘case, 
the said Mirza Kasam Ali failed to intimate 
the fact to the Civil Courts, nor did he ine 
form the Collector of the second appeal 
filed by Ashraf Ali then pending. In my 
opinion in any case the power-ofsattorney 
given to Govinda by Mirza: Kasam Ali Beg 
did not authorise the agent to defend a 
suit of tbe character brought by Asbraf 
Ali. The power related to matters connected 
with the management of the Jagir, only, A 
power has to be strictly scnstrued and in 
the absence of authority in that power to 
defend the minor's title to the Jagir I cannot 
hold that the said Govinda was a properly 
constituted agent for Mirza Kasam Ali in 
that suit. His statements and admissions 
cannot, therefore, bind the minor. Mirza 
Kasam Ali Beg did not live in British India 
and would not, in my opinion, have been ap- 
pointed guardian by tle trial Court had 
that Court gone into the matter of his fitness 
for the appointment. Taking the case asa 
whole, I have come to the conclision that 
the minor applicant was not properly repre» 
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wanted and that the agent dupoinied by 
Mirza Kasam Ali Beg was not empowered 
by his power-of attorney to defend the suit. 
I, theretore, allow this review and cancel 
the directions contained in my judgment under 
review as to the burden of proof, I return the 
case for trial de novo after the appcintment 
of the Collector as guardian for the minor. 
No refund certificate will issue and costs will 
abide the result, I-fix Pleader’s fees as Rs. 25. 
Review allowed, 


CALCUTTA HIGH COURT. 
ORIGINAL Civie Serr No. 584 or 1912. 

- August 20, 1917, 

Present;—Justice Sir Asutosh Chandhuri, 
: Kr. 

Tas BANK or UPPER INDIA 
versus 
Tur ADMINISTRATOR GENERAL oF 
BENGAL. 


Administration of assets—Priority—Crown debts— 
Mortgage, English, debts secured by ~Mortgagee, rights 
of-—— Fixtures, whether passtemortgagee ~ Shares, pela 
of, effect of--Civil Procedure Code (Act V of 1908), O 
XX, r. 18 (2)—Presidency Towns Insolvency Act (II of 
1909), s. 49. 

In the distribution of the assets of a deceased 
person whose estate is under administration by a 
decree of the Court, under Order XX, rule 13 (2), 
Cole of Civil Procedure, read with section 49 of the 
Presidency Towns Insolvency Act, all debts due to 
the Crown must be paid in priority over all other 
debts, secured or unsecured, except debts secured by 
u first morlgage in English form. [p. 580, col. 

p. 583, col, i 

In an English mortgage tho ownership is wholly 
transferred to the creditor, which is, however, liablo 
to be divested by the repayment of the loan on an 
appointed day. Tho mortgagee has thé right to 
enter upon possession of the property immediately 
upon execution of the deed, unless the possession of 
the mortgagor is protected by a covenant for quiet 
enjoyment till default.- The mortgagor has only the 
right toredeem. The mortgagee is not obliged to 
apply for sale of the property mortgaged under 
rule 18 of the Presidency Towns Insolvency Act. 
He has no debt proveable in the insolvency until his 
security has been valued or realised. He stands 
outside the bankruptcy. [p. 532, col. 2; p. 533, col. 1.J 

The general rule is that unless a contrary intention 
is shown, a mortgage of land or buildings passes the 
right tothe fixtutes then upon the premises, and 
fixtures attached by the mortgagor to the. property 
after the date of the mortgage will also, except 
under an agreement to the contrary, pass tothe 

mortgageo. |p. 533, col. 1.1 

The ownership of the property passes to the first 
mortgagee inan English mortgage but not to tho 
puisne mortgagees. [p. 533, col. 19 

The rule of law, that where the titles of the Crown 
and of the subject concur the title of the Crown shall 
be preferred, except so far as the Legislature has 
thought fit to interfere with it, appears to be one of 
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universal application. ip. 532, col, 2.) 

Shares merely deposited and not actually trans- 
ferred do not create a rightin favour of the depositco 
superior to tho right of the Crown, Lp. 688, col, 2.] 


Mr, Buckland, for the Alliance Bank of 
Simla, Ltd. 

Mr. Langford James, for the Punjab Goy- 
ernment, 

Me. Gregory, for the Administrator-General, 
Bengal. 


JUDGMENT.—This matter was before 


ame on the 2nd September 1915 in connestion 


with the claim of the Administrator. General 
of Bengal for the refund of a certain sum by 
the Punjab Government, which that Govern- 


_ ment claimed the right to set off against the 


amount which was due to it forstill-head duty. 
The question which now comes up for 
consideration arises oub of the claim 


- of that Government to priority, in respect 


of the said amount for still-head duty, over 
the Alliance Bank of Simla, Limited, and the- 
Dalhi aud London Bank, claimants Nos. 34 
and 33, who are mortgagees. 

The deceased died on the 20th January 
1911. This suit was instituted on the 27th 
May 1912 by the plaintiff Bank as un. 
sesured creditors. Letters of Administra- 
tion to the estate were granted by this 
Court to the Administrator-General on the 
28th March 1912. The mortgages to the 
present claimants were executed on the 
Oth April 1908 and the 2nd November 
19:0 reapestively. By an order made by 
this Court on the 29th August 1913 
the Administrator-General was appointed 
Receiver of the Distillery Company with 
power to carry on ‘the business with 
a view to the sale thereof. There wasa still. 
head duty due to the Punjab Government 


‘at the time of the death of the deceased. 


For the purpose of enforcing its claim 
warrants of attachmant of the machinery, 
planta, stock and other moveable properties 
of the distillery at different places were 
executed under section 34 of the Excise 
Act and section 70 of the Punjab Land 
Revenue Ast. These attachments were 
issued on the 30th September 1913 for 
Rs. 1,84,926-0-3, The amount owing appeara 
not to have bavn definitely settled at the 
time. These attachments were issaed in 
consequence of the proposed sale of some 
properties by the Admiuistrator- 
Ganeral who had obtained the consent of 
the mortgagees, Certain steps were taken 
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for the sale of those properties and they 
were sold, but the sale was cancelled, and 
the properties in respect- of which the 
warrants of attachment had been with- 
drawn were subsequently re-attached by the 
Punjab Government, The Administrator- 
General then applied to .this Court for 
leave tosell, and on the 13th February 
1914 leave was given to him to sell the 
land, buildings, plants, machinery, eto. of the 
sugar factories at certain places and to hold- 
the proceeds subject to all encumbranaes, 
attachments and distraints justly made on 
those properties subject to the further 
orders of this Court. On the 38rd May 
1915 the Administrator General applied 
for leave to sell the Amritsar Distillery 
as a going concern, free from encumbranses, 
bnt without prejudice to the rights of the 
~ Punjab Government and of the mortgagees. 
An order was made by consent to that 
effect on the 2nd June 1915. The Distillery 
was sold onthe 29th Marsh 1916. There 


was a dispute aś to a eum of Rs, 17,167-%.0 - 


paid to the Government for duty on certain 
spir.ts supplied to troops by the Distillery 
after the death of the testator. The Ad- 
ministrator-General claimed that it should 
be refunded, but the Government said that 
they were willing to refund, provided the 
amount was set off against their claim, 
I held on the 2nd September 1915, on the 
materials then before me, that this amount 
was refundable by the Government and it 
has now been reported by the Assistant 
Referee as an outstanding asset of the 
estate. This is the position of the contend. 
ing ‘parties ‘at present. The attachments 
by the Government werg withdrawn and the 
sales were effected free from encumbrances, 
but such sales were without prejudice to 
‘their rights. The Government in addition 
to their rights under the Excise Act claim 
priority over all other debtsas Crown debts, 
The mortgage to the Alliance Bank is in 
respect of the leasehold properties mention- 
ed as items 5,6 and 7 of Part II of Schedule 
A to Referee’s report, and upon the distil- 
lery and the buildings, plants and machinery 
thereof in item l of Part II of Schedule A, 
and also upon certain shares belonging to 
the deceased mentioned as item 7 (b) of 
Part I of the said schedule. The mortgage 
to the Delhi and London Bank is a second 
mortgage of the same propesties and a first 


mortgage of the shares, items Xto WW of 
Part I of the said schedule, and of cer- 
tain other securities held by the Bank, 
mentioned in Schedule E, consisting of shares. 
The assets of the éstate are wholly ine 
sufficient to pay off the debts. The adminis- 
tration of the estate, therefore, being under 
a decree of this Court is governed by 
Order XX, rule 13, sub-clause (2), under 
whioh the same rules have to be observed as 
to the respective rights of secured and 
unsecured creditors and as to debts and 
liabilities proveable, as are in force in respect 
to estates of persons adjudged or declared 
insolvent withix our local limits, that is 


` to say, under section 49 of the Presidency 


Towns Insolvency Act of 1909, which 
provides that in the distribution of the- 
property all debts due to the Crown shall 
be paid in priority. The question raised is 
whether there is such priority against the mort- 
gages in favour of the Alliance Bank of Simla, 
Limited. and the Delhi and London Bank, 

In England under the old law it was 
settled that the Bankruptcy Statutes did 
not bind the Crown, but owing to the 
Bankruptoy Act of 1883, as amended, sò far 
as actual proof in bankruptcy goes, the 
Crown appears tọ be on the footing of an 
ordinary creditor, although the provisions re- 
lating to the remedies against the property 
of the debtor and the general effect of 
section 150 ofthat Ast on the rights of 
the Crown are by no means clear in every 
respect, but we need hardly refer to the 
English Law, as under the Civil Procedure 
Code we have -to consider the matter in 
view of our Insolvency Act, Order-XX, rule 
13 (2), provides that “the same rales ‘shall 
be observed “as to reSpestive rights of 
secured and unsecured oreditors and as to 
debts and liabilities proveable.” This rule 
closely follows section 25 of the Judicature 
Ast of 1873, in which the same words were 
interpreted by Jessel, M.R., as meaning debts 
and liabilities which can be proved and 
the manner in whioh they are to be proved 
[see Mersey Steel & Iron Oo. v. Naylor (1) 
which was affirmed in 9 A. ©. 4d4*],. It is 
argued on behalf of the Punjab Government 
that in this country a Crown debt 

nE iga A a D. 648; 61 L. J. Q. B. 576; 47 L. 

T. 369; 31 W. 

* Mersey oa Five Oo. v. Naylor, (1884) 9 A. O. 
4314 03 L. J. Q, B. 497;61 L, T. 687; 82 W, B, 989,—Ed., 
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is entitled to precedence over every other kind 
of debt, whether secured or unsecured. 
This has been based upon a passage in 
Dr. Ghose’s work on Mortgages, 4th Edition, 


Volume I, page 415, and the authorities there | 


sited, to which I shall refer, 
The question in Secretary of State v. 
Bombay Landing and Shipping Oompany (2) 


was whether a judgment recovered by” the - 


Secretary of State was entitled to precedence 
over the claims of ordinary oreditors who 
‘sought the benefit of a winding up order. 
The Court held that the Crown was not, 
either expressly or even by implication, 
bound by the Indian Companies Act- X of 
1866, inasmuch as that Act ‘had nat 
worked any alteration in theownership in 
the property against whish the Secretary 
of State sought execution, The owner- 
ship still remaining in the Company, the 
dostrine which prevailed in Giles v. Grover 
(3) was applied. Rex v. Qotton (4) was 
referred to, and the following observation 
of Chief Baron Parker was cited with ap- 
proval, wiz, “that'the property was not alter- 
ed was the true reason.” Ganpat Putaya v. 
Collector of Kanara (5) merely decided that the 
Crown had the first claim for lévying 
Court-fees on -the proceeds of a pauper suit. 
Puthia Valappil Barga v. Veloth-Assenar (6) 
decided that inasmuch as the stamp fee 
recoverable by the Government in connection 
with a pauper suit wasa first charge under 
sestion 411, Civil Procedure Code, the purchase 
of property sold to recover the amount 
due to the Government prevailed against 
the subsequent purchase of the same pro- 
perty sold in execution of auy other decree. 
In Geyanoda Bala Dassee v, Butto Kristo 
Batrag:e (7) the amount of Court-fees was 
declared as the first charge on the pree 
mises in which the pauper plaintiff stcceed- 
ed in getting her right declared, and 
Sale, J., decided that inasmuch as the Crown 
had the prerogative of precedence, it, was not 
necessary for the Crown to attach the 
fund in Court which represented the pro- 
ceeds of the property sold. These cases 


(2) 5 B. H. C. R. 23, i 

(8) (1832) 9 Bing. 128; 131 E. R. 533, 

(4) (1751) Parker 112; 145 E. R.729. 

(5) 1 B. 7; 11 Mad, Jur, 214; 1 Ind. Deo. (N.`s.) 5. 
(6) 25 M. 733; 12 M.-L. J. 405. j 

(7) 33 Q. 1040; 10 GO. W. N. 857. 
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' to Crown debts.” 


do not directly deal with the question now 
before me and do not appear to me to sup- 
port the passage cited from Dr. Chose. 
Sale, J., relied npon Collector of Morad- 
abad v. Muhammad Daim Khan (8), where 
it was held that the principle that the 
Government took precedence of all other 
creditors is not liable to exception in 
the case of lien holders, upon the strength 
of Ganpat Putaya v. Oollector of Kanara (5), I 
have already referred to, which does not appear 
to me to support the principle enunsiated by 
the Allahabad Court in Collector of 
Moradabad v. Muhammad Daim Khan(8), which 
has now been expressly overruled by a 
Fall Banch of that Court: see Dost Muhame 
med Khan v, Mani Ram(9), 1 find Stanley, O. J., 
took the same view of the Bombay case 
and said, “I am at a loss to see how the 
Government's claim in respeot of the Conrt- 
fee in such a case can ‘be properly satis- 
fied out of the property of the mortgagee 
who is inno way liable for its payment. 
The Court-fee is no doubt a first charge 
upon the interest of the mortgagors, but 
before the mortgagor is entitled to any bene-, 
fit from the property mortgaged he must... 
satisfy the subsisting, mortgage.” The ques- 
tion of the precedence of a Orown debt 


over private | hypothesation debts was 
discussed in Rama chandra v, Pttchackanni 
(10), The learned Judges in that case 


were not prepared tq accept Collector of 
Moradabad v. Muhammad Daim Khan (8) and 
said they `“ hesitated to. import into places 
outside the presidency towns the dostrine 
.of the common law of England relating 
They held that the right 
of Government to priority to a mortgagee 
was not recognised in the Mofussil, was 
shown by, the express language of the Act— 
which declared the land revenue to be a 
first charge on the land—an unnecessary 
provision if by common law every debt 
due to the Crown was a first charge 
on the land.. This case has been followed 
in Ibrahim Khan Sahib v, Rangasamz Natcken 
(11). The Madras cases arose out of sales for 
Abkari revenue and in the last oase I have 
referred to, the learned Judges held that 


(8) 2 A. 196; 1 Ind. Dec. (N. s.) 678. 

(9) 29 A. 537; A. W. N. (1907) 157; 4 A. L. J. 720, 
(10; 7 M. 434 2 Ind, Dec. (N. 6.) 886, 
(11) 28 4. 420. 
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the sale did not affect a mortgage whioh 
had been created prior to the sale. In 
some of the cases above referred to,a view 
seems to have been taken that the ław re- 
lating to the priority of Crown debts ina 
presidency town where the common law 
of England may be applied, is different from 


_ the law, applicable to the Moffussil. 


The English Law relating ‘to the matter 


“is conveniently summed up in Coote on Mort. 


gages, Sth Edition, pages 1386-88. 16 says that 
a mortgagee is liable to have his security 
postponed to certain claims of the Crown, 
which by virtue of its prerogatives has 
the right to issue an ‘extent ” or execution 
against all the lands of its debtors, except 
copyholds; and ta follow such lands into 


' the hands of subsequent mortgagees or pur» 


chasers, though without” notico. 
claiming ‘under an “extent” is like a judg- 
ment-creditor, subject to prior’ equities and 
to sach encumbrances as the debtor -has 
lawfully created. Not only all interests 
actually created by the debtor before the 
lien of the Crown has attached, but also 
the conditions to whish the lands haye 


been subjected prior to the date of such 


lien, are binding upon the Crown. 

The question in England does not now 
depend merely upon the common law, which 
has been largely modified by special Statutes, 


it ¿There is no general priority in all cases 
2 F for Crown debts over the debts of the sub- 


wt 
te 
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~ ject. 


The matter before me is a matter 
solely of the administration of assets under 
the direction of the Court. In such-a case it 
has been held by James, L. J., in Henley $ 0o., 
In re (12) that whenever the right of the 
Crown and the right of the subject with res- 


pect to payment of a debt of equal degree come - 


into competition, the Crown right prevails. 
It was held thatthe Crown having a right 
of distress; which was not taken away by 


the Companies Act, of 1862, could proceed _ 


to Qistress and it was, therefore, right that 
the Crown debt should be paid in priority 
to the other creditors. Cotton, L. J., held that 
this right existed even wben the Crown sub- 
mitted to come in under the administra- 
tion of the assets in the winding up of 
the Company. A distinction has always been 
drawn between bankruptoy and winding up, 
inasmuch as in the former, the whole of the 


(12) (1878) 9 Ch. D, 469 at p, 481; 48 L, J, Ch, 147 
ey L. ‘1,63; 26 W, R. 886 
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property is divested from the bankrupt 
and passes to the trustee and becomes 
his property, while in the case of winding 
up there is no such divesting. The decision 
of the Court of Appeal in Henley & Oo,, In re 
(12) rested upon both grounds, namely, that 
the property had not passed out of the Com- 
pany and also on the right of the Crown 
to be paid in priority to all other ereditors 
of equal degree. This case was considered 
in New South Wales Tasation Commis- 
stoner v. Palmer (18). In England it has been 
held thatif for any reason the Crown loses 
its prerogative remedies, such as extent, 
or does not choose to.avail itself of them, 
it oan still come in and claim priority, of pay- 
ment in administration by virtue of “the in- 
controvertible rule of law that where the 
King’s and the _ subjects’ title concur, the 
King’s shall be preferred” [ R. v. Wells (14)]. 
Except so far as the Legislature has thought 
fit to interfera with it, this rule appears to 
be one of universal application. In the 
present case there is no question of divest- 
ing, because the assets are in the hands 
of the Administrator-General as Receiver. 

The question, so faras we are concerned, 
depends upon section 49 of the Presidency 
Towns Insolvency Ast. The position of secured 
creditors in that Act is different from that of 
unsecured creditors, see section 12, clause (2). 
A secured creditor may not petition for 
adjudication of an insolvent unless he is 
willing to relingnish his security for the 
benefit of the general body ~ of creditors, 
or gives an estimate of the value of his 
security, and in the latter case he may be 
admitted as a petitioning creditor .to the 
extent of the balance of the debt due to 
him after deducting the value so estimat- 
ed, Schedule II of that Act provides for 
the proof of debts by secured and other 
ereditors. Clauses 9 to 16 are the rules 
applicable to the former, A secured credi- 
tor may realise his security, or choose to 
surrender it to the Official Assignee and 
may prove for the balance, These rules are 
tbo same as under the English Bankruptcy 
Act, 1883, 

The mortgages in favour of the: Alliance 
Bank and the Delhi and London Bank are 


(18) (1907) A. ©. 179; 76 L, J. P. 0.41; 96 L.T, 
278; 23 T. L. R. 804; 14 Manson 105, 

(14) (1812) 16 Bast ils ab p. 282; 104 R, R, 1094; 
148. R. 847. 
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English mortgages. In such mortgages the 
ownership is wholly transferred tə the 
creditor, which is, however, liable to be divest», 
ed by the repayment of the loan on thg 
appointed day. The mortgagees have the 
right to enter upon possession of the pro- 
perty immediately upon execution. of the 
deed, but the possession of the mortgagor 
is protested by a covenant for quiet en» 
joyment till default. The mortgagor has 
only the right to redeem. The mortgages is 
not] obliged to apply for sale of the pro- 
perty mortgaged under rule 18 of the Presi- 
dency Towns Insolvency Act. He has no 
debt proveable in the insolvency until his 
security has been valued or realised. He 
stands outside -the bankruptcy. I, therefore, 
hold that the Crown is not entitled to priority 
over the immoveable properties so mortgag-. 
ed. In this I am supported by Dost Muham- 
mad Khan v. Mani Ram (9) and Ibrahim Khan 
Sahib v. Rangasami Naicken (11). The general 
rule is that unless a contrary intention is 
shown,a mortgage of land òr buildings 
passes the right to the fixtures then upon 
the premises, and fixtnres attatched by. the 
mortgagor to the property efter the date 
of the mortgage will also, except under an 
agreement to the contrary, pass to the 
mortgagee. : 

In respect of the mortgages, the Alliance 
Bank ranks first. The seeond mortgagee 
has a. right to redeem, so hasthe Official 
Assignee on behalf of the insolvent debtor. 
The ownership of the property passes to 
the first mortgagee in an English mort- 
-gage, but not to the puisne mortgagee. I, 
therefore, hold that he is not entitled to 
priority over the Crown. 

The next question isas to the shares. 
The Alliance Bank claims paramount title 
to certain of their own shares registered 
in the name of the deceased which were 
not mortgaged to them. The claim arises 
upon clause 35 of their Articles of Asso- 
ciation. I donot think this article affests 
the right of the Crown. In Harrold 
v. Plenty (15) the deposit of a certificate of 
shares as security for a debt was held 
to create an equitable mortgage, or in other 
words, an agreement to execute a transfer 
of the shares by way of mortgage. It was 
not treated asa pledge, on the ground that 


(15) (1901) 2 Ch. 314; 70 L. J. Ch. 562; 85 L.T. 
45; 49 W. R. 646; 8 Manson 204; 17 T. L. B. 545. 
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a share is a chose in-action and the certificate 
is merely evidence of title. Shares merely 
deposited and not actually transferred do not 
seem to me to create a right in favour of the 
depositee, superior to the right of the Crown. 
I hold the same in respect of what is claimed 
as the bypothecation of moveables. 
Order accordingly. 


` 





MADRAS HIGH COURT: 
Sseconn Orvo APPEAL No. 871 or 19:74 
March 14, 1918. 
Present:-—Mr, Justice Oldfield and Mr, Justice 
Bakewell. 
ADHIKARI VISHNUMURTHIAYYA~ 
-Derenpant No, 1—Appstuant 
versus 
AUTHATYA AND orseas—Puaintives No3, 1 
AND 2 AND Derenpants Nos. 3 to 5— 


RESPONDENTS, 

Ejectment, suit for, by tenant-in-common—Claim for 
fractional possession—Co-tenant impleaded as defendant, 
right of, to obtain decree for his share on plaintiy 
swcceeding—Offer to pay Court-fee in written statement 
—Hindu Law —dAlienation by widew —8uit for posses- 
sion by reversioner against alience from widow—Riyght 
of co-reversioner defendant to obtain decree for his share, 

Where a tenant-in-common sucs in ejectment for 
his share alone of the property, the co-tenants 
who are impleaded as defendants and who did not 
ask te be made co-plaintiffs cannot, on tho plaintiff” 
obtaining a deeree, he given a decree for their 
Shs payment of the requisite Court-fec. [p, 534, 
col. 1. 

The procedure applicable to partition suits whero 
one co-owner seeks a joint declaration by which all 
co-owners can benefit, cannot be resorted to in tho 
above class of cases. [p. 584, col 2.] 

Somasundara Mudalt v. Kulandavelu Pillai, 28 M. 
457; 14 AL, L. J. 404, distinguished. 

Plaintiff sued for recovery of his share of pro- 
porty from 1st defendant, who wasan alionée from 
a Hindu widow. The plaintiff was a reversioncr 
next after the widow, as also was the 2nd defendant. 
The 2nd defendant offeredto pay Court-fee for his 
shave, in the event of the plaintiff succeeding in tho 
suit. The plaintiff obtained a decree for possession of 
his share, and defendauts Nos. 3 to 5, legal representa- 
tives of 2nd defendant, claimed a decree for their 
share: Í 

Held, that no decree could be passed in favour of 
defendants Nos. 3 to 5 for their shares [p. 535, col.1.] 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 55 of 1916, preferred against the 
desree of the Court of the District Munsif of 
Udipi, in Original Suit No. 167 of 1915. 5 

FACTS appear from the judgment, 


cad 
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Mr. B, Sitarama Row, for the Appellant.— 
The lower Court erred in giving a decree 
to defendants Nos. 3 to 5-for their share in the 
property. The 2nd defendant, whose legal 
representatives they were, did not ask to 
be made co-plaintiff and by continuing. as a 
defendant, he risked his position, If the 


, plaintiff had brought a suit for a general 


n 


. defendant. 


partition, then the position might be more 
favourable for defendants Nos. 3 to 5. ` 
Mr. E.Y. Adiga, (with bhim Mr, K. P. Laksh- 
mana Row’, for the Reapondents.—The pro- 
cedure adopted in partition suits is appli- 
cable to this case. The action must be 
deemed to be brought by the plaintiff for 
the benefit of his oo réversioner, the 2nd 
On plaintiff's succeeding, 2nd 
defendant was entitled to be delivered his 
share in this suit alone. He offered to pay 
the Court-fee in the written statement, 
JUDGMENT.—In this case the plaintiff 
sued the Ist defendant, here appellant, to 
recover the half share of property ahenated 


‘to the latter by a widow, whose husband’s 


reversioners plaintiff and 2nd defendant are ; 
8 to 5 defendants are 2nd defendant's legal 
representatives. The lower Appellate Court's” 
judgment is concerned with the validity of 


this alienation; and the Ist defendant has 
not disputed the correctness of its sonslusion 


in plaintiff's favour before us. The appeal, 


therefore, so far as it relates’ to plaintiffs 


claim, must be dismissed with costs as be- 


“tween him and Ist defendant. 


As between Ist defendant and 8 to 5 
defendants the facts are that, although the 
suit was brought in ejestment by plaintiff as 


-a oo-owner and 2nd: defendant made no at- 


1 


„tempt to disclaim his position as a defendant, 


he offered in his written statement to pay 
‘the necessary Court-fee in case a decree should 
be given him for his share, proposing appa- 
rently to follow the procedure which is 


. undoubtedly open to a defendant in a snit 
“for partition of joint property; and the 


question is whether this procedure is open to 
a tenant-in-common, when his co-tenant has 
sued for possession of the common property 
or a part of it.’ 

i Before, however, dealivg with this question, 
we refer to another argument: that ‘he took 


this course without objection being made to 


his doing so at any stage of the liigation, 
that it may now be too late for his legal 
representatives to ene separately and {lat 
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they should not be prejudiced by Ist defend- - 
ant’s acquiescence with the possibility that” 


they may suffer, if Ist defendant’s conten- 


tion is allowed now. We are not impressed 
by this argument, It was open to 
2nd deferdant to have himself made a plaint- 
iff and pay duty on his claim in the ordi- 
nary way. He chose at his own risk to 
adopt a procedure, which enabled him to 
postpone payment of duty, until he sould 


è tell whether it would be worth while to 


pay it; and, if he was wrong in supposing 
that the benefit of that procedure was open 
to him, he risked and his legal representa- 
tives must take the consequences. But in 
fast Ist defendant did not acquiesce in his 
conduct, The suit was first tried before one 
District Munsif and afterwards on remand 
by „another ; ard at each trial a distinct 
issue as to Ist defendant’s right to recover 
was framed and decided ; and, although the 
grounds of appeal to the lower Appellate ° 
Conrt are badly worded, we are not pre- 
pared to hold that Nos, 4 and 19 did not 
raise lst defendant’s present contention, 

On the merits 3 to 5 defendants rely on 
the analogy of the procedure in suits for 
partition and ascertainment and , Possession 
of a share in joint or common property, 
in which relief was sought against an alienee 
thereof and the fact, recognised in Raghuraj 
Singh v. Bishen Tewary (1), thata suit ig 
maintainable by one co-owner on behalf of 
all aghinst a trespasser, the inference sug- 
gested being that all suits by one co-owner, 
whether for the whole or of his share in the 
property in question, must be regarded ag 
so brought and as terminable by a deoree 
in favour of any or all of those on behalf 
of whom the plaintiff is regarded as suing, 
This is unsustainable. For it neglects tke 
distinction drawn in Hikmat Ali v. Wali. 
un-nissa (2) between suits in” whioh the 
plaintiff (as here) only claims his share and 
those in which 2 comprehensive partition 
between him and his joint owners or co- 
owners is asked and in whigh he desires to 
obtain a joint declaration by which all 
interested in the property can benefit, Dust 
Muhammad Khan v. Said Begam (3) and 


(1) 87 Ind Cas. 384. 

(2) 12 A. 506; A.W. N. (1890) 128; 6 Ind, Dec. 
(x. 8.) 1076. 

(8) 20 A. &1; A. W. N. (1897) 199; 9 Ind. Deg, 
(x. s) 411, 
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Assan v. Pathuma (4). In Somasundara Mudah 
vy. Kulandavelu Pillai (5) the plaintiffs, 
although they purported to sue on behalf of 
the co-owners, were not regarded as doing 
so; and the conclusion was that a co-owner 
defendant could not take advantage of the 
decision as res judicata. The fact that the 
defendant then in question was ex parte 
makes no difference to the principle involved, 
since it was beld suffisiont that in the suit, 
ag framed, for the plaintiff's share he sould 
not have been joined as a co plaintiff, and, 
it may be added, he did not in order to 
be so joined obtain an amendment in respect 
of the additional share he claimed. When, 


"e as in the present case, the plaintiff sues for 


his own share alone and not as representing 
co-owners, nothing regarding the latter’s 
shares is or can legitimately be decided. 
The right ofa defendant, to exesution ofa 
decree, which does not grant him relief 
explicitly, has been recognised only in cer- 
tain well-defined cases, of whioh this bas 
not been shown tobe one. Tricomdas Cooverit 
Bhoia v. Gopinuthit Thakur (6) is relied on; 
but init the defendant concerned had asked 
to be made a plaintiff and the High Court 
in appeal merely gave him the decree, which 
would have been given at the trial if this 
prayer had not been erroneously disregarded, 
Yn these circumstances we hold that 3 to 5 
defendants were entitled to no decree in 
the present case. 

The result is that the appeal is allowed 
to the extent that the decree, so far as ib 
is in favour of 3 to 5 defendants, is set 
aside, but that it is confirmed in other res- 
pects. Defendant No. 1 will pay the plaint- 
iff’s costs in this Court. The District Munsif 
gave no costs to 3 to 5, defendants and the 
lower Appellate Court gave cdsts only to 
4th defendant, who alone of them appeared 
before it. Defendants Nos. 3 to 5 will pay 
half of Ist defendant’s costs here and in the 
lower Appellate Court, 

M.O.P. 


x 


Decree modified. 
(4) 22 M. 494; 9 M. L. J. 87,8 Ind. Dec. (N. 8.) 353. 
(5) 28 M. 457; 14 M. L. J. 404. 

(6) 89 Ind. Cas. 156; 44 CO. 759; 1 P. L.J. 262; 15 
A.L. J. 217; 25 0. L. J. 279; 82 M. L. J. 367; 21 M. D. 
T, 262; 210, W. N. 577; (1917) M. W. N. 3€3; 5 L. W. 
654; 19 Bom. L. R. 450; 44 J. A. 65, 7 
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CALCUTTA HIGH COURT. 

APPEAL FROM Orper No. 247 or 1916, 
July, 3 1917, 
Present: — Justice Sir Asutosh Mookerjee, KT., 

and Mr. Justico Walmsley. | 
NISTARINI DASI—Derenpantr— APPELLANT 
versus 

MOHENDRA NATH KAR—Ptarntisr 

— RESPONDENT. 

Fraud—Ex!parte decree set aside on ground of fraud 
—Revival of suit—Procedure—Civil Procedure Code 
(Act Y of 1908), O. XXITL, r. 3—Adjustment of suit. 

The defendants instituted a suit to set aside an 
4. parte decree on the ground of fraud. The specific 

aud alleged was to the effect that the plaintiff had 
agreed on a receipt of Rs. 44 from the defendants to 
withdraw from the suit but that he had not inti- 
mated this arrangement to the Oourt and had, on . 
the other hand, taken advantage of the absence’of 
the defendants to secure against them an ew parte 
decree, This allegation was fully established and the 
exs parte decree was set aside on the ground of fraud: 

Held, that the setting aside of the ex parte decree 
revived the original suit and thatthe parties were 
restored to the position they occupied on the day the 
ex parte decres was made, so that the agreement 
between the parties under which the plaintiff had to 
withdraw from the suit on receipt of Rs: 44 should be 
carried into effect by a decree of the Court under 
Order XXIII, rule 3, Civil Procedure Code, as an 
adjustment of the suit. [p. 536, col. 1.] 

Appeal against the decision of the Subor- 
dinate Judge, Hooghly, dated the 30th 
May 1916, revetsing that of the Munsif, 
Howrah, dated the 29th May 1915. : 

Babu Manmatha Nath Ray, for the Appel- 
lant. 

Babu Ram Oharan Mitra, 
spondent. 

JUDGMENT.—This appeal is directed 
against an order of remand made in a 
auit for recovery of arrears of rent and 
for ejectment. The suit was decreed ex 
parte, by the trial Court, on the Ist June 
1910. The defendants thereupon instituted 
a suit to set aside the ex parte decree on 
the ground of fraud. The specific fraud 
alleged was to the effect that the plaintiff 
had agreed, on receipt of Rs. 44 from 
the defendants, .to withdraw from the suit, 
but that he had not intimated this 
arrangement to the Court and had onthe 
other hand taken advantage of theabsence 
of the defendants to secure against them 
an ex parte decree. This allegation was 
fully established and the ea parte decree 
was set aside on the ground of fraud. An 
appeal was preferred against this decree, but 
the finding of the Court of first instance was 


for the Re- 


«fendant argues, 
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not challenged. Atthe instance of the then 
appellant, an addition, however, was made 


to the decree to the effect that the original 


suit do stand revived. The propriety of 
this direction’ has not been challenged be- 
fore us, and in view of the decision of 
the Judicial Committee in Khajooroontesa v. 
Rowshan Jehan (1), which has been re: 
peatedly followed in this Court, cannot be 


:, successfully questioned. The position, conse- 
quently, is that the ra parte decree -which 


concluded the suit has been vacated and 
the suit has been revived, - Here the de- 
as regards the further 
progress of the suit, that the parties have 
been restored to the position they occupied 
on the day the ez parte decree was made. 
This contention is obvicasly sound and was 
accepted by the frst Court; the Subordinate 
Judge on appeal has, however, taken a 
different view, and: has remanded the case 
for trial on the merits. This is clearly 
erroneous. On the day the ex parte decree 
(subsequently vacated) was made,. the true 
position was that the plaintiff had in fact 
agreed to withdraw from the suit on receipt 
of a certain sum of money. Whether the 
agreement between the parties was to this 
effect or not, cannot be investigated afresh 
in this suit. This was the precise subject 
of investigation in the snit to set aside the 
ex parte decree on the ground of fraud; 
indeed, this formed the sole material point 
for determination in that litigation. Con- 
sequently, it must be taken as conclusively 
decided between the parties that on the day 


- the ex parte decree was made in favour of the 


plaintiff no ex parte decree should have been 


_made, but the arrangement between the par- 


ties, namely, that the plaintiff do withdraw 
from the suit, should have been aarried into 
effect by a decree of the Caurt, under Order 
XXIII, rule 3 of the Civil Procedure Code. 
We must accordingly now give effect to 
this adjustment of the suit; 

The result is that this appeal must be 
allowed, the order of remand set aside 
and a decree drawn up to the effect that 


the plaintiff withdraws from the suit. 
The appellant is entitled to ,her cosis 
in all the Courts, We assess the 


hearing-fee inthis Court at two gold mohurs. 
Appeal allowed, 


” (1) 20, 184 at p. 191; 3 I, A. 291; 26 W, R. 86; 1 
Ind, Dec, (x, 5.) 412 (P C.), 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Appgas No. 206-B or 1917. 
July 16, 1918. 

Present :—Mr. Mittra, A, J. C. 
ADAM KHAN—Derespant No. 3— 
APPELLANT 
versus 
DATTARAM AND OTHERS— PLAINTIFF AND 


Dersenpants Nos. J AND 2—— RESPONDENTS, 

Mortgage suit—Party impleaded without objection, 
whether can complain of error in impleading him 
after decision of suit, 

A party who has been impleaded in a suit on his 
own motion or being impleaded does not object, can- 
not, after being cast in the suit, change front and 
complain of the error in impleading him. Waving 
taken the chance of a favourable verdict, he cannot 
be permitted to undo the effect of an adverse verdict 
by being permitted to retire from the suit. The 
adverse verdict must, however, be one which is correct 
in point of law. [p. 587, col. 2.] 


Appeal against the decree of the District 
Judge, Amraoti, in Civil Appeal No. 156 of 
1916, dated the 29th March 4917, arising ont 
of Civil Suit No. 94 of 1915, desided by the 
Sub-dudge,-Yeotmal, onthe i4th July 1916. 

Mr. M. V. Joshi, for the Appellant. 

The Hon’ble Mr. M, R. Dixit, for Respond- 
ent No. 1. 

JUDGMENT.— This second appeal arises 
out of a suit for foreclosure based upon 
a mortgage, dated the 6th October 1909, 
executed by the first defendant as manager 
of .a joint family consisting of himself 
and his brother, the second defendant. 
The third defendant, who is the appellant 
before me, was made a party on the sole 
allegation that—he was in possession of 
the mortgage field No. 6. In Suit No. 55 
of 19U5 the firat two defendants sued the 
third defendant for, among other reliefs, 
possession of the western half of survey 
No. 6, on the ground that defendant No. 
3 was in wrongful possession thereof, As 
regards the eastern half share defendanta Nos, 
l and 2 claimed pre-emption. On the 15th 
May 1909 the defendants obtained on 
decree for possession of the 
western half of survey No. 6 and for 
pre-emption of the eastern half on pay- 
ment of Rs 626-10-0 within two months 
from the date of the decree. It is now 
conceded -that the money was deposited by 
defendants Nos. 1 and 2 within the time 
allowed by the decree, In 1912 and 1913 de- 
fexdants Nos, l and 2 applied for execution 
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of the decree but failed to obtain an 
order of the Oourt for delivery of posses- 
sion on account of some technical defects 
in the applications. . f 

In the present suit the defendant No. 3 
pleaded that he was holding field No. 6 
in his own right, that possession was not 
taken in execution of the decree in suit 
No. 55 and that the right to apply for 
execution was barred by limitation. There 


- was also an irrelevant plea that the third 


defendant had no notice of the deposit 


` made by the firat two defendants. There 
was also an untenable plea that the 
, plaintiff's mortgage was taken pendente 
lite. 


pt 


- title 


The Subordinate Judge held that the 
plaintiff's mortgagors -duly deposited the 
pre-emption money on the 14th July 1909, 
and under Order XX, rule 14, acquired a 
from the date of the deposit. As 
regards the plea of limitation it was 
held that the right of the defendants Nes. 1 
and 2 to execute the previous decree was 
not barred by limitation at the date .of 
the mortgage. The learned Subordinate 
Judge writes :— 

“The defendant No. 3 has no right-of re- 


demption at all, as he does not claim any in- 


terest through defendants Nos. 1 and 2. Really 
speaking he was not a necessary party 
to a foreclosure suit, but his contentions 
were heard and desided as the plaintiff 
claimed possession also and the field was 
in defendant No. 3’s possession. In order to 
avoid multiplicity of suits I have adjudicat- 
ed upon his claim: and I was within my 
right to do so [vide, Gokul Ohandra Roy v. 
Rasheswari Ohowdhurant (1)].” 


The usual foreclosure decree was passed _ 


against the first two defendants and 
possession was decreed as against all the 
three. On appeal by defendant No. 3 
the District Judge merely observes that 
defendant No. 3 is only entitled to the.money 
deposited as the price of pre-emption. 

It ig conceded on behalf of the plaintiff- 
respondent that defendant No. 3 was not 
a necessary party, but it is argued as the 
latter did not set up a paramount title, 
the deéree of the lower Court was correct, 
The defendant No 3 did claim that he was 
holding in his own right, but he certainly 


(1) 11 Ind. Cas. 826; 140. D, J. 108, 
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did not say that he was nota necessary or 
proper ‘party to the suit. The learned 
Counsel for the plaintiff-respondent relies 
upon the following passage in Dr. Gour’s 
Transfer of Property Ast: : 

But a party who has been impleaded 
‘on his motion, or being impleaded does 
not object cannot, after being cast in the 
suit, change front and 
error in impleading him. Having taken 
the chance of a favourable verdiot he 
aa = permitted to undo the effect 
of an adverse verdict by bei i 
to retire from the suit.” á ii WAN 

This may be conseded, but it does not 
touch the real question for decision, The 
adverse verdict must be one which ig 
correct in point of law. Now all that 
has been rightly decided in the case is 
that the plaintiff's mortgagors by paying 
the pre-emption money acquired a title to 
the entire field No. 6, and that at the 
date of the plaintiff’s mortgage the mort- 
gagors’ right to apply for execution had 
not been barred. 

The learned District Judge is w i 
deciding what the defendant No. 3 was etic 
to: what had to be decided was whether 
the plaintiff can obtain any relief against 
defendant No. 8, At the utmost the 
plaintiff can only get a declaration that 
his mortgagor: had a title to mortgage 
‘at the date of the mortgage. The te 
tiff is not entitled to a.decree for posses- 
sion against defendant No. 3 as he is a 
mortgagee by conditional sale. He onl 
asked for a foreclosure decree against all yi 
the defendants. This, it is conceded, the 
plaintiff cannot ask for against defendant 
No. 3, nor has a decree for foreolosure 
been passed by the Subordinate Judge 
As mere mortgagee the plaintiff jg not 


~ entitled to possession against defendant 


No. 3. His mortgage-money ma i 
by defendants Nos. 1 and 2 and a Hippies 
for foreclosure may never be passed. ii 

The learned Advocate for defendant No 
3 only asks that the relief by way of 
possession granted against his client shonld 
be disallowed. But he does not urge that 
defendant No. 3 shonld now be discharged 
from _ the suit, as he is willing that an 
adjudication correctly arrived at should 
bind him. I have also not been asked 
by the “plaintiff to pass a declaratory 


complain of the . -. 


- 
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decree against defendant No. 3. Under 
these circumstances, I modify the deorea 
of the lower Courts by disallowing posses- 
sion against defendant No. 3. Hach 
party will bear his own costs throughout. 
Decree modified. 


-- MADRAS HIGH COURT. 
Seconp Civit Appeat No. 1269 or 1916, 
November 19, 1917. 
Present:—Mr. Justice Seshagiri Aiyer 
and Mr. Justice Napier. 
THIRAVIYAM PILLAI anp ANOTHER 
—Deranpants Nos, 2 AND 3— APPRULANTS 
versus 
LAKSHMANA PELUAI— PLAINTIFE— 


ResPONDENT, 

Civil Procedure Code (Act V of 1908), s. 78, O. XXT, 
rr. 55, 88—‘Assets held by Court’, meaning of—Proper. 
ty of judgment-debtor, attachment of, at instance of 
several decree-holders—Puyment, into Court, of money 
raised by private alienation under O. XXI, r. 88— 
Permission, grant of, in execution proceedings started 
at instance of one decree-holder— Rateable distribution, 
right to, of all attaching creditors, : 

“Where money is paid into Conrt by any one of the 
modes mentioned in Order XXT, rule 55, Civil Pro- 
cedure Code, it is an ‘asset held by the Court’ within 
the meaning of section 78 of the Code. [p. 589, col. 
2 

“Sorabji Coovarji v. Kala Raghunath, 12 Ind. Cas, 
911; 86 B. 15¢; 13 Bom. L. R. 1198, not approved. 

J. C. Galstaun v, Woomesh Chandra Bannerjee, 35 Ind, 
Cas, 850; 44 C. 789; 25 C. L. J. 303, distinguished. 
“When permission is granted to a judgment-debtor 
under Order XXI, rule 83, Civil Procedure Code, to 
yaise money by private alienation and the money 
thus raised is paid into Court, it is paid undéra 
pending execution application. [p, 589, col. 1.] 

Where property is attached at the’ instance of 
several decree-holders, permission should not be 
granted under Order XXI, rule 83, to satisfy only 
one of the decrees. Cp. 540, col. 1] 

“Money paid into Court by virtue of a permission 
grpnted under rule 83 of Order XXI should not 
he credited to the decree of the person in whose 
excvuntion application the permission was ordered, 
put should be rateably distributed among all the 
attaching decree-holders. [p 589, col. 2.7 

Semble,—The language of section 73, Civil Procedure 
Gode, is wide enough to cover cases where money is 
in the hands of the Court, however realised. [p. 539, 


cal. 1.] 


Second appeal against the decree of the 
Snbordinate Judge, Madura, in Appeal 
No. 40 of 1915, preferred against that of 
the Additional District Munsif, Madura, 
in Original Suit No. 153 of 1913, 


INDIAN CASES, 


‘ iak 


FACTS appear from the judgment, 
1 Mr. 0. V. Ananthakrishna Atyar, for the 
Appellants.—There were two attachments 
on the property of the judgment-debtor 
and money paid into Court on behalf: of 
the judgment-debtor is an ‘asset held by the 
Court’ for the benefit of both the attaching 
creditors. No ‘distinction should be drawn 
between money realised by Court sale 
and money paid into Court: by virtue of 


` the provision in Order XXI, rale 83. The 


fact that the permission was granted in 
the proseedings had at the instance of 
the plaintiff cannot give hima higher right. 
` Mr. T. R Venkatarama Sastriar (with 
him Mr, P. 8. Narayanaswami Iyer), for the 
Respondent.—Onthe analogy of the general 
provisions in Order XXI, the money paid 
on the judgment-debtor’s behalf should be 
taken to have been earmarked for plaintiff, 
To enable all dacree-holders to olaim 
rateable distribuijion, the assets should 
have been realised hy process of execution. 
Sorabjt Ooovarji v. Kala Raghunath (1) and 
Sutkena Katum -Sahibi v. Mahomed Abdul 
Aziz, (2). Money paid into Court as the 
result of a private alienation by the 
judgment-debtor is not an‘asset held by the 
Court. ` 

JUDGMENT. —Plaintiff and first de- 
fendant obtained decrees against one 
Thoppiah Pillai. Plaintiff applied for exe- 
oution aod an order was made for tha 
attachment of the judgment-debtér’s pro- 
perty. The first defendant also applied for 
execution and the same property was again 
attached at his instance. When the pro- 
perty was about to. be sold, the judgment. 
debtor applied under Urder XXI, rule 83 
of the’ Code of Civil Procedure, for per- 
mission to raise money by private aliena- 
tion. The District Munsif gave him per. 
mission. Why he granted it when there 
wasan attachment at the instance of the 
first defendant, and why he accepted 
the payment by the judgment-debtor 
of monies~ whieh could only have 
covered the amount, due to the plaintiff 
have not been explained. It seems to us 
that the permission should not have been 
accorded, but as the judgment-debtor is 
not before us, we shall not deal with 


(1) 12 Ind. Cas. 911; 36 B. 156; 13 Bom. L. R. 1193, 
12) 29 Ind. Cas, 239; 88 M, 221 at p. 224 ` 


Vol, XLVII) 
THIRAVIYAM PILLAI v, LARSHMANA PILLS 


that question any further. In accordance 
with the permission, the judgment-debtor 
executed a mortgage on the property and 
the mortgagee’ paid into Court money just 
enough to oover the plaintiff’s decree. 
The Distnict Munsif divided this amount 
rateably between ths plaintiff and the first 
defendant. Thereupon this suit was insti- 
tuted to contest that order. The Courts 
below have held that the money should 
entirely be given to the plaintiff, apparently 
on the ground that it was deposited in 
Court by virtue of the permission obtained 
in the proceedings taken by the plaintiff. 
We are unable to agree with them. 

Mr. Venkatarama Sastriar, Vakil for the 
respondent, in his able argument took us 
through the various analogous provisions 
contained in Order XXI and argued that 
the money paid by the judgment debtor 
must be taken to have been earmarked 
for the benefit of the plaintiff. A significant 
change has been made in the language of 
section 73 of the present Civil Procedure 
Code. In the old Code, the words were 
“whenever assets are realized by sale or 
otherwise in execution of a decree.” In 
the present Code, the words are “where 
assets are held by a Court.” The change 
was apparently intended to set at rest, 
. the question whether the word “realization” 
should -nót be restricted to what is paid 
in by virtue of precess‘taken in execution; 
but apparently the Legislature has not 
succeeded in the object. There can be no 
question that the language of the present 
“Code is wide enough to cover cases where 
monies are in the hands of the Court by 
whatever process the same has been realized, 
It is‘true that the learned Judges of the 


Bombay High Court hold that even under ~ 


the new Code, the money to be held by 
the Court must have reached its hands in 
‘execution. See Sorabji Ooovarji v. Kala 
Raghunath (1). An observation of Mr, 
Justice Bakewell in Suckeena Katum Sahiba 
v. Mahomed Abdul Aziz (2) lends support 
to this proposition. It is not necessary to 
express any opinion on this question, as we are 
of opinion that when permission is granted 
under Order KAT, rule 83, to raise money by 
private alienation, the money is paid under a 
pending execution application. The fur- 
ther point which Mr, Venkatarama Sastriar 
pressed before us was that the money 
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should be taken to have been paid solely 
to the credit of his olignt’s decree. The 
learnad Vakil asked ns toapply the analogy 
of Order XXI, rule 55. In that rule 
three classes of payments -~are indicated. 
We are prepared to concede that if money 
is paid outside the Court and the decree- 
holder certifies the payment, if cannot be 
said that it is an asset held by the Court. 


It may be that in such a case, as the 
attachment would cease to subsist, rival 
decree-holders can have no remedy, but 


if money is paid into Court by the other 
modes mentioned in ruie 55, we are not 
satisfied that this money cannot be regarded 
as an asset held by the Court. If Soradji 
Ooovarji v. Kala Raghunath (1) lays down 
this proposition, we are not prepared to 
accept it. It must be remembered that 
au attaching creditor acquires no lien upon 
the proceeds’ of the sale because he pro- 
cured the attachment, and we fail to see 
why the fact that the attachment is raised 
in sonsequence of the payment made into 
Court should take the money outof the 
expression “assets held by the Court.” As 
regsrds J. O. Galstaun v. Wonmesh Chandra 
Bannerjee (3) that was a decision under 
Order XXI, role 59. That rule distinctly pro- , 
vides for payment to the decree-holder or to 
the purchaser, consequently the payment must 
be taken to be earmarked. 

Tre learned Vakil for the respondent 
ounceded that where monies are realizad by 
process of Court solely at the instance of 
one of the attaching decree-holders he 
does not obtain, apart from getting his 
expenses paid, avy higher right than the 
other decree-holders who baye before 
payment applied for executicn.- This being 
so, we fail to see on what principle the 
fact that the money was paid into Court 
by virtue of the permission granted to raise 
money privately should give a larger right 
to the person in execution of whose deoree 
permission was so granted. The policy of 


-the Legislature seems to be to bring all 


monies realized at least in process of 
execttion to the hotchpot to be shared by 
all the decree-holders. It is analogous to 
distribution on an insolvency. The language 
of Order XXI, rule 72, shows that even 
when ‘monies are not actually paid into 


` (8) 35 Tnd. Cas. 850; 440. 789, 25 C. Ta. J, 308, 
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- Court, as in cases where the deoree- 
rig holder is given permission to purchase 
property and the sale-proceeds are applied 
to the satisfaction of hisdaoree, the the Legisla- 
ture specifically provided for the money 
being regarded as assets held by' the Court. 
The intention of the Legislature is to 
afford every creditor equal oppor- 
tunities of obtaining a , rateable advantage 
in the available assets of the judgment- 
debtor. Therefore, unless there is some- 
thing clear in the language of the provisions 
of the Code to exempt a payment from 
being applied to the benefit of all the 
sreditors, Court should incline to the 
view that monies in the hands of the 
Court should be shared by all decree- 
holders rateably. 

In this view, we must reverse the 
decrees of the Courts below and dismiss 
the plaintiff’s suit with costs throughout. 
The memorandum of objestions is dismissed. 
There will be no order as to coats. 


pi M,C. P. 
GAN Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONERS 
COURT. 
Seconp CIVIL APPEAL No. 484 oF 1917. 
August 26, 1918. 
Present:—Mr. Mittra, A. J. ©. 
DINDAYAL SHEODUTTA—P.aintivr— 
APPELLANT 
versus 
š Musammat SUKHA AND OTHERS — DEFENDANTS 
——— RESPONDENTS, 

C. P. Tenancy Act (Act IX of 1898), s. 81 (b)— 
Rent suit—Appeal, second, whether lies, 

To bring a case under clause (b) of section 81 
of the O. P. Tenancy Aot it is necessary that 

‘ there should have been an adjudication as 
between persons impleaded as parties to the snit 
and having conflicting interests. 

Hemraj Askaran v. Kanhailal, 14 CO, P. L. R, 31, 
followed. 

Plaintiff Malguzar sued the defendants for arrears 
of rent, the amount of which was less than 
Rs. 100. The defendants pleaded that they wore not 
liable for rent as they had relinquished their 
share in the holding in favour of their nephew J.: 


. 


TA 


“INDIAN OASES, 





[1gie 


Held, that no second appeal lay, inasmuch as the 
amount claimed was less than Rs.100, and the 
case did not fall under clause (b) of section 
8lofthe C. P. Tenancy Act, J. not being a 
party to the suit and the defendants and J. not 
having conflicting claims 
tenancy. 

Appeal from the decree of the Additional 
District Judge, Bilaspur, in Civil Appeal No. 
780 of 1917, dated the 4th July 1917, 

Mr, P. S. Kotwal, forthe Appellant. 

Mr, Gangadhar Sitaram, for the Respond- 
ents. $ 

JUDGMENT,—The plaintiff-appellant, 
who isthe Malguzar of the village, sues 
the defendants for arrears of rent. The 
defence was that by a compromise they 
have relinquished their share in the hold- 
ing in favour of their nephew one Jodha 
and have, therefore, ceased to be liable for 
rent, This defence has prevailed in the 
Courts below, and this second appeal has 
been filed by the landlord. 

The preliminary point for decision is 
whether having regard to the provisions of 
section 98 of the Tenancy Act there is a 
second appeal. The amount claimed was 
less than Rs. 100. Admittedly there 
will be no sesond appeal unless the 


with regard to the 


„case somes under clause (b) -of section 81, 


that is, “unless a question relating to a 
title to land or some interest in land has 
been determined as between parties having 
conflicting claims thereto.” The plaintifi’s - 
title to the land has never been disputed. 
But it is urged that a decision has been 
arrived at regarding the rights to the tenancy 
as between the defendants and Jodha, 
Jodha was not a party to the suit, nor can 
the defendants and Jodha be said to have 
had conflicting claims with regard to the 
tenancy. The defendants admit Jodha's 
right and co not dispute it. To bring the 
case under clause (b) it is necessary that 
there should be an adjudicaticn as between 
persons impleaded as parties to the ruit and 
having conflicting interests. Hemraj Askaran 
v. Kanhatlal (1), Neither of these conditions 
is fulfilled in this case, The appeal is. 
dismissed with costs, on the ground that no 
appeal lies in the oase. 
Appeal dismissed, 
(1) 14 0. P. L, R, 31. 
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LOWER BURMA CHIEF COURT, 
Fiest Civiu Arrear No. 157 or 1917. 
February 14, 1918. 
Present:—Sir Daniel Twomey, Kr., Chief Judge, 
and Mr, Justice Ormond. . 
Tar ARRACAN COMPANY LIMITED— 
Devrenpanis—APPELLANTS 
versus 
H. HAMADANEE & 00,.—Ptaintives— 


RESPONDENTS. 

Construction of document—Contract for sale of rice 
milled by certain firms—Election—Breach öf contract. 

Defendant contracted to sella certain quantity of 
rice to the plaintiff, and the contract gave the 
seller the right of delivering tho milling of seven 
specified firms, One of the clauses of the contract 
absolved the defendant from liability in case of 
accidents to machinery, etc. It appeared that the 
plaintiff agreed to accept the milling of the defend- 
ant’s mill, but before the delivery was completed 
the mill was burnt down Plaintiff sued the defend- 
ant for damages for non-delivery of the balance: 

Held, (1) that the clause giving’ the option to the 
defendant to deliver the milling of any of the 
specified firms was inserted for the benefit of the 
defendant and that the latter could not be com- 
pelled to deliver from all the mills; [p. 542, col. 1.] 

(2) that the clause relating to accidents to 
machirery referred to the mill from which delivery 
was to be taken or was being taken and that that 
mill having been burnt down, the defendant was 
absolved ftom giving or completing delivery of so 
much of the rice as remained undelivered under the 
contract. lp. 642, col. 1.] % 


Mr. Lentaigne, for the Aprile 
Mr. N. M. Oowasji, for- the Respond-. 
ents, 


-JUDGMENT,—The defendants in Rangoon 
agreed to sell to the plaintiff 10,000 bage of 
rise, delivery to be taken “ex kopper i in April 
1916 at Moulmein” date at sellers’ option. 
The contract was in writing, upon ore of the 
defendants’ Rangoon printed.forms of “rice 
sale notes.” 


The plaintiff took delivery of 6,442 bags 
from the defendants’ mill at -Moulmein 
up to 26th April,-when the mill was burnt 
down and the deliveries under the contract 
ceased. The plaintiff sued for damages for 
breach of contract in not delivering the 
balance. The defendants rely upon clause 16 
of the contract: ,.“Accidents to machinery, 
strikes or sickness of mill hands or coolies 
always excepted,” Clause 18 gives the sellers 
theright of delivery under the contract the 
milling of seven specified firms, some of 
which have no mill at Moulmein, and the 
defendants’ mill is’ not included, No evi- 
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dence was taken at the hearing and there 


_ is nothing in the contract to show thatthe 


defendants had a mill or were entitled to 
give delivery of their own milling. But 
the plaintiff in his plaint says that “in 
terms of the said contract the defendants 
delivered to the plaintiff 6,442 bags,” and 
the learned Judge on the original side 
bas assumed that the contract was for 
the defendants’ milling, He gave the 
plaintiff a decree on the ground that clause 
18 applied not only to the defendants’ 
mill, but to the other mills mentioned 
therein as well; and that the defendants 
were bound to deliver from those other 
mills if they could not deliver from their own 
mill, 

Clause 16 is in the interest of the seller 
and absolves him from giving delivery, if 
revented from doing so by a breakdown 
in the mill. Mr. Lentaigne for the defend- 
ant-appellant contends that clause 16 refers 
to the defendants’ mill. Mr, Cowasji for 
the plaintiff-respondent contends that clause 
16 would not operate to absolve the seller 
from giving delivery, until all the mills 
mentioned in the contract had broken 
down—which in effect means that clause 16 
‘applies only to the last surviving_mill. 

If the contract had stated that the 
defendants were selling their own milling 
the defendants would not have been ander 

- any obligation to deliver their own milling. 
They could have selected any one or more 
of the mills mentioned in clause 18; and 
having communicated to the buyer their 
election to deliver the whole or a portion of 
the rice from one of those mills, the econ- 
traot would have to be read as if the buyer 
had expressly agreed to buy that quantity 
of rice of that milling; and the buyer could 
not require the seller to give him any other 
milling. 

If, A agrees to buy rice from Bof X mill- 

_ing “ex hopper” and gives B the right of 
delivering, under the contract, Y milling, 
and if B elects to give Y milling, A cannot 
compel B to’ give delivery of X milling. 
And the fact that delivery of Y milling 
has after Ws election has been commanicat- 
ed to A become impossible, does not alter 
the case. Under the contract, the seller 
is entitled to say that he will give delivery 
from one mill only. The learned Judge 
was in orror in construing clause 18, which | 


i 
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1s clearly inserted for the benefit of the 
seller, as if it imposed an obligation upon 
the seller to deliver, in certain circumstances, 
from all the mills. 


a 
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Clause 16 clearly refers to the mill from, 


which delivery is to be taken or is being 
taken; and means tkat if that mill breaks 
down, the seller is absolved from giving 
or completing delivery of so much rice as 
the buyer would have had to take from 
that millif it had not brokendown. The 
clause absolves the seller from anticipating 
and providing against a breakdown in 
the mill from which delivery is to be 
given. 

[a the present case the plaintiff accepted 
a milling notice on fhe defendants’ mill. 
jt must -be taken, therefore, that the parties 
had agreed that the defendants should be 
at liberty to give delivery under the con- 
tract from their own mill and the milling 
notice has been taken to have been in 
respeot of the whole quantity of rice. Clause 


16, therefore, applies to a breakdown 
of machinery in the defendants’ mill 
whioh actually occurred, and the de- 


fondants are absolved from any further 
delivery. F 

The appeal is allowed and the plaint- 
iff’s claim is dismissed with costs in both 


Oourts. 4 
: Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 
. COURT. 
First Crvin Arrear No, 87 or 1917. 

; April 17, 1918. | 
Present: —Mr, Prideaux, A. J. O. 
SHRIRAM—Darenpant—ApreLiant 

_ versus 
-RAGHURAM AND ANOTHER—PLAINTIFFS— 
: RESPONDENTS. 
Mortgage—Foreclosure, suit for—Costs, personal 
decree for, whether can be passed—Appeal, whether lies. 
In a suit for foreclosure a Oourt may pass a 


decree directing that the costs of the suit should 


1 


bho recovered personally from the mortgagor, if 


[lols 


there is a condition to that effect in the mortgage- 
deed. 

Dhondu v. Dauldtpuri, 3 N. L. R. 97, followed. 

An appeal lies from a preliminary decree for, 
foreclosure directing the recovery of the costs of 
the suit from the person of the mortgagor. 


Appeal from the decree of the, Additional 
District Judge, Raipur, dated the 8th 
August 1917, in Civil Suit No. 150 of 
1917, ; 

Mr. J. O. Ghosh, for the Appellant. 

_ Mr. A. Bhagwant, for Respondent No. 1. 
. SUDGMENT.—The suit from which this. 


appeal arises was filed on two mortgage 
bonds, dated respectively the 7th May 
1912 and [8th March 1914. The fore- 


‘slosure decree asked for has been obtained. 


In this appeal I am concerned with the 
question of costs. The lower Court, follow- 
ing the stipulations in the two documents 
sued upon, has given the plaintiff a personal 
decree for costs of the suit against the 
present appellant. It is contended for him 
that this should not have baen done. A 
preliminary objestion is raised that ns 
appeal lies. Sidha Gopal Brahmin v. 
Puran (l) is quoted in support 
the objection. This authority does 
seem to me applicable, for the decree in 
the present oase cannot be said to be 
final. It seems to me that an appeal does 
lie. On the merits, however, Iam of 
opinion that the ‘appellant has no case. 
There is no valid reason why the mort-. 
gagee in the present case ‘should not get 
his costs and as both mortgage-deeds 
contain personal covenants to pay, the 
lower Court was in its discretion justified 
in diresting that such .costs should be 
recovered from the appellant personally. 
That a Oourt may award costs personally 
is clear from Dhondu v, Daulatpuri (2). 
The appeal fails and is dismissed with costs. 


x Appeal dismissed, 


not 


of. 
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GODAVARTHY SUNDARAMMA V, GODAV4RTBRY MANGAMMA, 


MADRAS HIGH COURT. 
Lerrers Parent Appear No. 97 or 1916. 
November 15, 1916. 4 

Present:—Justice Sir William Ayling, KT., 

and Mr, Justice Seshagiri Aiyar, 
f GODAVARTHY SUNDARAMMA— 
Piaintirf— APPELLANT 
oe versus 
GODAVARTHY MANGAYMA— 
Derenpant No. | — RESPONDENT, $ 

Court Fees Act (VII of 1870), s. 7 (v) (b), (d)— 
Suit for recovery of land forming part of entire estate, 
but neither sub-divided nor separately assessed — nee 
tion, method of—Court-fee payable. 

The Court-fed payable in respect of a suit for 
recovery of land forming part of an entire area, but 
neither sub-divided nor separately assessed to lan 
revenue, must be computed on the market value of 
the land sued for under section 7 (v) ( a) of the Court- 
Fees Act. [p. 544, col. 2.] 

‘Appeal, under olause 15 of the Letters 
Patent, against the judgment of Mr, Justice 
Coutts Trotter, in Civil Revision Petition 
No. 663 of .915, praying the High Court 
to revise the order, dated the 27th April 
1915, of the Court of the Additional District 


Munsif of Tenali, in Original Suit No, 43 of- 


1915. 

FACTS appear from the following _judg- 
mont of 

Couirs-Tsaotrer, J.—This case raises 
the question of the construction of a section 
of the Court: Fees Act, VII of 1870, and 
the way that the matter arises is this. 
A suit was brought for the recovery of land 
which was a definite plot forming part of 
Survey No. 304 and was in fact 8 acres and 
59 cents in extent. That Survey Number, 
as a whole, consists of 4 acres and 42 cents, 
out of which 83 cents had been sold away 
before, leaving a residue of 3 acres 59 sents, 
which was what the plaintiff was suing 
for, The point is this, that according to 
tle construction of the Court. Fees Act 
„will the question be determined as to what 
Court has jurisdiction, because it is not 
contested that on the method of valuation 
of the land, the jurisdiction of the Court 
to try will depend. 
plaintif the proper sub- section to apply is 
sub section 5 tb) of section 7 of the Act, 
which would be to apply 
multiplying the revenue payable in order to 
arrive at the caleulation provided by the 
Act for fixing the value of the suit. Accord- 
ing to the defendant, it ia sub-section 5 (d) 
ef the section which really governs the 


According to the | 


& system of. 


matter, in whieh case the market-value of 
the land has to be ascertained. According 
to the plaintiff, as I say, section 5 (b) 
applies and the words then are these: 
“Whera the -land forms an entire estate,” 
that is not this case—' ‘or a definite share 
of an estate, paying an annual. revenue to 
Government, or forms part of such estate, 
and is recorded as aforesaid,” which by re- 
ference to sub-clause (a) means “is recorde 
in the Collestor’s register as separately 
assessad with such revenue.” It is not 
dispated that whatappears in the Collestor’y 
book is this, a description of the whole aran 
coverad by a particular patta, an enameration 
of itsextent and a figure representing the 
totalrevenue payable in respect of that patta. 
Then there follow particulars which show the 
rate charged per asre. [ am asked to 
say by the plaintiff that the true construs- 
tion of this Act is that bacause you can, 
by a mathematioal calculation, arrive at what 
fraction of the whole patia any piese of 
land is, therefore, any and every bit of land 
that you take within the whole patta must 
ba considered to be separately assessed to 
ravenue That seems to me to be a proposi- 
tion which is utterly incapable of being 
supported, if for no other reason because 
it gives no meaning ` whatever to the 
words “separately assessed.” Jt is all 
assessed; the only thing is whether it is 
separately assessed as distinct from something 
which is assessed as pafb of a whole, and 


-that is what I find to be-the meaning of 


the words. Within the meaning of these 
words, therefore, the land in question in this 
suit cannot fall. 

Then it is said that, even if this is 
not a part of an estate separately assessed 
to revenue, nevertheless it may be regarded 
as “a definite share of an estate.” Once 
more I make the same criticism on that 
construction as upon the other. It entirely 
ignores the word ‘definite’, because every 
share in an estate is in some sense.a 
definite share, and’ I have no doubt that 
what is meant by the words “definite 
share” is an undivided tangible fraction 
of an estate as distinct from a defined 
demarcated plot which has been taken 
out of an estate. Supposing, for instanoe, 
-I sell Brownfield plot out of Whiteacre 
estate, that would be, in my opinion, not 
a definite share of an estate within the 


+ 
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meaning of this enactment, But if J 
sell a fraction 


and it has got to be divided up among 
diferent kinds of land, that, I think, is 
a definite share of an estate within the 


meaning of the séction. I observe the 
same view was taken by a learned Judge of 
the Allahabad High Court in Reference under 
the Oourt Fees Act, 1870, section 5 (1). 
I am conscious of the extreme inconvenience 
of this decision but I see no possible 
escape from that construction of the Act. 
Tt leads, no doubt, to this absurdity in 


some cases, For instance, you might. 
have a case where, if you sue for the 
recovery of the whole plot, if it falls 


under sub-section 5 (b), taking five times 
the revenue . would result in a lower 
value than if you sue for a portion of 
the land which, according to this view, 
has to be- taken at the market-value. 
Probably in the present case it may be 
that a snit for the recovery of the whole 
` Survey Number will have to go to the 
District Munsif, whereas the suit for a 
portion of it may bave to go to the Sub- 
ordinate Judge’s Court, The result is, 
doubtless, regrettable and I tried very 
hard to avoid it; ib seems to me that 
the view of the person who drafted the 
section in fact was that, wherever you 
san calculate with reasonable , certainty the 


amount of revenue payable on a plot, you - 


should take 5 or 10 times the. revenue 
and in default of any possibility of measur- 
ing the revente then you must, in the 
last resort, have recourse to the inconvenient 
and cumbersome method of valuation 
by the market-value. That is a logical 
and intelligible method and must have 
been the intention of the framer of 
the Statute, but if ro, he has fallen 


very short of his object; because though, 


as I say, the construction that I have 
adopted is probably not what was intended, 
it is the only possible construction on the 
wording of the Statute. 

The result is that this petition is allowed 
and I declare that the subject-matter 
of this suit must be valued according 
to its market-yalue and the case must 
be remarded to the lower Court to as- 
certain the market-value and determine the 


(1) 16 A, 493; 8 Ind. Dec. (N.s ) 320, 
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of my Blackacre estate ~ the value found. 
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question of jurisdiction in accordauce with ` 
The petitioner’s costs in 

this Court will be .paid by the respond- 
ent, ` ` 

Mr, P. Narayanamurthy, for the Appel- 
lant.—The Court-fee must. be computed 
under section 7 (v)(b) of the Court Fees 
Act, and not on the  market-value, 
Though the land sued for is not sepa- 
rately assesed, it is ‘possible to determine, 
by reference to the Collector’s register, 
which furnishes particulars of the revenue 
charged per acre, what fraction of the 
whole’ area the land in suitis, It must, 
therefore, be deemed to be separately 
assessed. 

Mr. A, Krishnasawmy Aiyar, for the 
Respondent.—Sestion 7 (v) (b) cannot 
clearly apply. The language used is a 
definite share of an estate. A fractional 
plot not sub-divided is not separately assessed. - 
The whole area is assessed. The Oourt-fee 
should be calculated aasording to the 
market-valne, 

JUDGMENT.—The report of the Dis- 
triot Munsif now ‘received places it beyond 
doubt that the portion of Survey No. 304, . 
which is a part of the subject-matter 
of the suit, -has not been sub-divided and 
separately assessed to land revenue. 

It cannot, therefore, be valued under 
clause (b) of section 7 (v) of the Court: 
Fees Act. The order of the learned Judge is 
clearly right, 

The appeal must 
costs, - 

M. 0. Py 


be dismissed f with 


Appeal dismissed. 


` 





LOWER BURMA CHIEF COURT, 
Crvin Reaurar No, 271 or 1916, 
July 6, 1917, 
Present: —Mr, Justice Yonng. 
CONSTERDINE—PETITIONER 
versus a 
SMAINE— RESPONDENT, : 
Divorce Act (IV of 1869), 8. 4—~Christion ‘Marriage 


Act (XV of 1872), ss. 4, 6—Jurisdiction af Court in 
matrimonial matters—Fraud, whether. ground : for, , 
annulling marriage—Consent —“ Rules, rites, ceremonies ` 
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and customs” of church, meaning ,of—“Solemnised”’, 
meaning of. 

Section 4 of the Divorce Act, which provides that 
the jurisdiction exercised by the High Court in all 
causes, suits and matters matrimonial shall be 
exercised subject to the provisions of the Divorce 
Act and not otherwise, does not preclude the Court 
from considering the provisions of sections 4 and 5 
of the Christian Marriage Act and deolaring a 
particular marriage void as not having been sole- 
muised in accordance therewith. [p. 546, col. 1.] . 

The word “solemnised”’ in section 5 of the Christian 
Marriage Act means “celebrated” and refers to the 
ceremony’ only. [p, 547, cols. 1&2.) < 

Section 5 of the Christian Marriage Act deals 
only with the .ceremony and the person who may 
perform it, and not with the capacity of the persons 
on whom it is performed or with the capacity of 
the person who performs it, save that he should have 
received episcopal ordination. [p. 547, col. 2.] , 

There is no degree of deception which can avail 

/to set aside a contract of marriage knowingly made, 
unless the party imposed upon has been deceived 
as to the person and thus has given no consent at all, 
[p. 546, col. 2.] , 

When fraud is spoken of as avoiding a marriage, 
it means such fraud as procures the appearance 
without the reality of consent; ib does not include 
such fraud as induces a consent, nor fraud which is 
practised” on a third party in order to procure a 
license. [p. 546, col, 2.] ‘ 

Messrs, Giles and Villa, for the Petitioner. 

Messrs. DeGlanville and Miller, for the 
Respondent. , 

- JUDGMENT.—Iù this suit the petitioner 


. seeks to haye it declared that his marri- 


age with the, respondent is’ null and void — 


(a) on the ground that his consent was 
procured by fraud, (b) on the ground that 
they were married by a Roman Catholic 
priest, who was by the rules and regulations 
of his church ‘incapable of marrying them 
inasmuch 4s the respondent was a divorced 


woman, a “fact of whioh he was unaware 
when he performed the marriage cere- 
mony. 

Mr. DeGlanville for the “respondent 


raised a preliminary objection to the juris- 
diction relying on sections 4, 18 and 19 
of the Indian Divorõe Act, the effect of 
which is olearly, if this Act alone is to 
be cdnsidered, to deprive the Court of any 
jurisdiction to consider the petitioner’s second 
ground. Mr. DeGlanville also urged that 
‘sestion 4, which provides that the jurisdio- 
tion then exercised by the High Oourts 
in all causes, suits and matters matrimonial 
shall. be exersised subject to the provisions 
of the Divorca Aci and not otherwise, 
precludes the Court from sonsidering the 
provisions of sestion 4 of the Christian 
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Marriage Act, which deolares that every 
marriage solemrised otherwise than in 
accordance with the provisions of section 5 
shall be void. In support of his contention 
he relied upon the case of Gasper v. Gon- 
salves (1), in which Pontifex, J., held that 
the High Court could not entertain a suit 
of a matrimonial nature otherwise than 
as provided by the Indian Divorce Ast 
and, therefore, had no jurisdiction to make 
a decree of nullity on the ground that the 
marriage was invalid. This case, however, 
was decided ex parte. Further in Lopez 
v. Lopez (2), where the question was 
whether a certain marriage was void on the 
ground that the parties were within the 
prohibited degrees—one of the grounds on 
which a marriage may be declared null 
and void under the Indian Divorce Ast, 
it was also argued that the marriage was 
void under the Christian Marriage Act 
and Wilson, J., who delivered the opinion 
of the Full Bench, stated as follows: 
“Sestion 5 of Act XV of 1872 enacts, as 
did the Act of 1865, that ‘marriage may 
be solemnised in India (1) by any person 
who has received ‘episcopal ordination pro- 
vided that -the marriage be solemnised 
according to the rules; rites, ceremonies, 
and customs of the shurch of which he 
is a minister’. It was argued that the words 
‘rites, rules, ceremonies, and customs’ here, 


. used include rules as to capacity to marry, 


and make those rules in each case depend 


“upon the law of the church whose minister 


performs the marriage. That argument 
would lead by a short processtothe same 
conclusion at whish we have arrived upon 
this reference. The construction of those 
words is difficult: we are not prepared to 
express a unanimous opinion upon. it and 
it is unnecessary that we should deal with it.” 
‘The oase was, therefore, desided on-the 
Indian Divorce Act, but while it is unforta- 
nate that this Court is deprived of the 
advantage cf learning the views of the 
Calcutta High Court on the meaning 
of these words, it is significant that it never 
occurred either to Counsel or to Court to 
question the jurisdiction to decide the 
referencs under the Christian Marriage Act. 
The Court refrained from doing so only 
(1) 13 B. L. R. 109. 


i (2) 12 0. 705 at p. 731; 11 Ind, Jur, 62; 6 Ind. Deo, 
N. 8.) 478. 
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from lack of ananimity and because it was 
possible to decide the question raised in the 
case under the Divorce Act. I am of the 
same opinion: the Christian Marriage Act 
in section 4 expressly declares that marria- 
ges are null which are not solemnised 
in accordance with the.provisions of section 
5 and I fail to see how if, as here, the 
question is whether a particular marriage 
was so solemnised, I san refrain from decid- 
ing it and declaring the result in accord- 
ance with the law. I cannot agre. with 
the decision in Gasper v. Gonsalves (1), if, 
and so far as, ‘it decides to the contrary, 
‘and I am not bound by if, and if I-were, 
I should ‘require to be satisfied that the 
suit beihg one to declare a marriage solemnised_ 
in Chandernagore, a -French settlement, 
null and void, the learned Judge had 
any jurisdiction to deal with the case at 
all, for under the Divorce Act decrees 
of nullity can only be granted in cases 


where the marriage has been solemnised in 


British India; (section. 2) and the same 
is the case under the Christian Marriage 
Act. Unless, therefore, Chandernagore is in 
India, which seems to me doubtful under 
the -General Clauses Act, which defines 
India as meaning British India together 
with any territories of any native prince, 
_or chief under the suzerainty of His Majesty, 
“the decision would be one without jurisdic: 
tion. As, however, I am not bound by 
“the decision, I do not propose to discuss 
,the point on whish I have not had the 
‘advantage of hearing argument. I hold that 
1 have jurisdiction to deal with both grounds 
of the petition. 

As regards the first ground, viz., that the 
petitioner’s consent was obtained by frand, 
the ocross-examination of.. the petitioner 
_ Showed -that if there was fraud within the 
meaning of the Divorce Act, it was con- 
doned and thé authorities of Moss-y. Moss (3) 
and Swift v. Kelly (4) ‘shew that the frauds 
alleged do not, according to the principles 
and rules of the English Courts which 
under section 7 of the Divorce Act I am 
bound to follow, afford grounds for granting 
.the relief sought. Thus in Swift v. Kelly 
(4) the Judicial Committee stated as follows: 


“It would seem. indeed to be the general 
(3) (1897) YP, 263; 65 L. J. P. 164; 77 L. T. 220; 45 
W. R. 685. - 
(4) (1885) 3 Knapp 257 at p. 293; 12 E. R. 648; 40 
. 22, 
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law of all countries, as it certainly is of 
England, that unless there be some positive 
provision of Statute Law requiring certain 
things to be done in a specified manner; 
no marriage shall be held void merely 
upon proof that it had been contracted 
upon false representations, andthat but for 
such contrivanses consent would never have 
been obtained. Unless the party imposed , 
upon has been deceived as to the person’ 
and thus has given no consent_at all, there 
is no degree of deception which can avail 
to set aside a contract of marriage know- 
ingly made,” and in Moss v. Moss (3) Sir 
Francis Jeune expressed his agreement with 
this view of the law of England, and stated 
(page 268) that “when in English Law fraud 
is spoken of as a. ground for avoiding a 
marriage, this does not include such, fraud 
as induces a consent, butsis limited fo-such 
fraud as procures the appearance without 
the reality of consent.” In this case it is 
not alleged that there was no consent, the 
petitioner expressly pleads that he did 
consent, but -tbat his consent was procur- 
ed by fraud. He also pleads that the license 
was frandulently obtained by the re- 
spondent concealing from the priest that 
she had been divorced. The alleged fratd 
upon the petitioner is expressly dealt with 
by both the above authorities and the fraud 
upan the priest is inferentially dealt with 
in. Moss v. Moss (3) and expressly in Swift 
v. Kelly (4), where their Lordships say. 
“If such be the law touching consent to 
the marriage itself and the.fraud whereby 
that consent was obtained, it world -be ex- 
traordinary indeed if another rule were allow- 
ed to govern- the case where fraud has been 
practised upon a third party, acting imma. 
terially in granting the licensé to celebrate 
it.’ Moreover, section 19 does not include 
fraud upon a third party as one of . the 
grounds for invalidating.a marriage. At 
the commencement‘ of the second day’s 
hearing I asked Mr. Giles whether in the 
face of these authorities and , the evidence 
as to condonation it was worth while pro- 
ceeding with the case upon the ground | 
of fraud, and he abandcned thia portion of it. 

It remains to deal with the second ground ` 
viz., that the marriage was celebrated by a 
Roman Catholic priest in this city of Rangoon 
and that as the Jady had been divorced, 
the marriage wag null and void under the 


- 
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provisions af the Christian Marriage Act. 
Section 5 of tbe Act provides that marriages 
may be solemnised in India by (amongst 
others) any person who-has received epis. 
sopal ordination, provided that the marriage 
be solemnised according to the rules, rites, 
ceremonies and customs of the church of 
which he is a minister. There is no doubt 
that in. this case the celebrant had received 
episcopal ordination and.no doubt that the 
marriage was celebrated according to the 
rules, rites, ceremonies and . customs of his 
church, except as regards the fact that the 
,lady had been divorced. There is equally 
no dobut on the evidence 
to its rules and customs no priest of the 
Church of Rome “can celebrate a marraige 
between persons one or both of whom has 
been divorced, and no person can: marry a 
divorced man or woman, The question, 
whether the marriage is 
valid in ‘the eyes of the church which is 
simple, but whether it is valid in the eyes 
of the law which is difficult. It is exactly 
the question on which the Caleutta High 
Court were not unanimons, and on which 
unfortunately they expressed no opinion, 
and the answer depends upon the mean- 
ing of the words “provided that the marri- 
age be solemnised according to the rules, 
rites, ceremonies and customs of the church.” 
According to the tenets of the Roman 
Church such a marriage is bigamous, no 
priest can solemnise it, no person can enter 
into it. According to the law it is other- 
wise and if the parties had had their 
marriage solemnised by a marriage regis- 
trar or a -clergyman of the Church of 
England, no question, so far as I oan see, 
could havé arisen, and it undoubtedly would 
have been more prudent if the lady, who 


it may be assumed. desired to contract a 


marriage that would be binding, had adopted 
this course. But she elested not to do 
s0, and it is, therefore, necessary to determine, 
not whether the union is binding according to 
the Church of Rome, but whether it is binding 
in law. 

In my opinion in this Act “solemnised” 
means celebrated; see Queen-Hmpress v. Paul 
(5), and while . the Divorse Act. gives the 
external reasons and causes for which, apart 
fromthe ceremony, a marriage may be declared 


(5) 20 M, 12; 1 Weir 820, 7 Ind, Dec. (x. s.) 9, 
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null and void, the Christian Marriage Act 
in these sestions deals with the ceremony 


and the ceremony only. Section 4 does 
not say that persons may marry each 
other if the law of the church by 


which they are married so permits, and 
does not say that priests may marry 
such persons if and only if the 


law of their church allows, but merely 


seems to me, how every 
Christian marriage is to be solemnised or 
celebrated. “Every marriage”; it says, 
“shall be solemnised in accordance with 
the provisions of section 5 and every 
marriage not so solemnised shall be null.” 
Again, sestion 5 does net say that Chris- 
tians in India may marry one another 
provided that they are married by a person 
who has received episcopal ordination and 
provided fnrther that they are permitted 
to marry each other by the rules of the 
church and are married in accordance with 
its rules, rites, ceremonies and customs, 
but that marriages may be solemnised in 
India by certain. persons, provided that 
they are solemnised in accordance with 
certain rules. In other words, the section, 
in my opinion, deals only with the cere- 
mony and the person who may perform 
it and not with the capacity of the persons 
on whom it is performed or with the 
capacity of the person who performs it, 
save as is expressed in the section, viz., 
that he’ ghould have received episcopal 
ordination. It is not suggested that the 
parties are not Christians, or that the 
person who performed the marriage 
ceremony , had not received episcopal 
ordination or that the ceremony was per- 
formed in any way differently from that 
in which marriagss are celebrated in the 
Roman Church, Such baing the case, the 
marriage, in my opinion, fulfilled the con- 
ditions required ‘by the Christian Marriage 
Act, and the parties in the eye of the law are 
man and wife. 

I dismiss the application with costs, eight 
gold mohurs, 


provides, as it 


Petition dismissed, 
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S MADRAS HIGH COURT, 
_ Lerrers Parent Apreat No.'97 or 1917, 

; 4 April 23, 1918. 

Present :—Sir John Wallis, Kr., Chief} 
Justice, Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
YEGNARAMA DIKSHADAR AND OTHERS 
— APPELLANTS 

versus . 
GOPALA PATTAR AND OTHERS—- 

i RESPONDENTS, ` 

Civil Procedure Code (Act V of 1908), s. 11, Sch. 
11, paras. 20, 21—Civil Procedure Code (Act XIV of 
1082), s. 526—Scheme for management of private 
endowment, settlement of, by award--Award, filing of, 
in Court and decree thereon—Variation of terms by 
consent of parties, legality of —Res judicata, 

A consent decree cannot be set aside by the 
consent of the parties. [p. 549, col. 1.] 

A decree embodying the terms of an award 
settling a schome of management for a private 
endowment cannot be varied or altered by consent of 
parties where the scheme does not provide for such 
alteration. [p. 549, col. 1; p. 559, col. 1,7 

Alterations in such a scheme can be secured only 
by a suit filed for the purpose. [p. 549, col, 1.) 

Per Wallis, C. J—Where a decree which settles 
a scheme fora temple proceeds on the basis that it 
is a private endowment, the Court should not inter- 
fere with such decree by raising an issue in any 
subsequent ‘proceeding whether the endowment is 

‘public. The rights of the public, if any, will not be 
jeopardised by the decree or any subsequent order 
made in proceedings between parties to the decree, 
[p 549, col. 1; p. 550, col. 1,] : 

- Per Spencer, J.—Asz against the parties themselves, 
the deoree. will operate ag ves judicata in subsequent 
proceedings except when one of the issues before 
the Court raises the question whether the scheme, 
owing toa change of circumstances or for othor gaod 
ery needs to be altered by the Court. [p, 550, 
ccl, 1. i 

Appeal, under section 15 of the Letters 
Patent, against the judgment and desree of 
Mr, Justice Abdur Rahim and Mr. Justice 
Napier, in-Second Appeal No, 273 of 1915, 
reported as 41 Ind. Cas. 738, preferred against 
the deoree of the District Court of South 
Malabar in Appeal No. 184 of 1913, preferred 
against the deoree of the Court of the Tem- 
porary Subordinate Judge of South Malabar 
at Palghat, in Original Suit No;48 of 1911. 

FAOTS appear from the judgment, 5 

Mr. T. R.: Ramachandra Aiyar, for the 
Appellants.—The temple is a private endow- 
ment andthe villagers who had the manage. 
ment of it made a reference to arbitration for 
framing a scheme. The arbitrators passed an 
award which was filed in Court and 
acquired the force of a decree. The petition 
for filing the award in Court was un- 
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opposed, The villagers, by a majority, sub- 
sequently vareid some of the provisions of 
the scheme. That they could not do except 
by obtaining the orders of the Qourt. Tho 
consent of parties cannot have the effect of 
vacating an order of Court, Ramanathan Ohetti 
v. Murugappa Ohetti (1). The desree does not 
provide for the scheme being altered by the 
villagers or being superseded by a. fresh 
scheme, None of the parties ever pleaded 
that it was a public wendoment and this Court 
cannot go behind the allegations in the plaint, 

Mr, 0. V. Anantha Krishna Aiyar, for the 
Respoudents.—The temple belongs to tha vil-, 
lagers andis, therefore, a public endowment. 
Neither the award nor the decree in which 
it was merged could bind the body of vil- 
lagers. The decree could not operate as 
res judicata, S 

kiven if it isa private endowment, ‘there is 
nothing to prevent the parties from agree- 
ing to modify the terms of the scheme. The 
scheme is not unlimited in duration and 
contingencies that arise have to be provided 
for, There was no need to apply to Court 
for directions. The award was only a ten- 
tative arrangement providing for the exigen- 
cies of the time, and it will be unreason- 
able tc hold that it should not be-modified 
in the light of -future contingencies. 

JUDGMENT, 

Watts, C. J.—The case made in the plaint 
was that the villagers, including the plaint- 
iffg and defendants, are the owners and 
Urallars or managers of the suit temple 
situated in their village, that is to say, that 
it was a private endowment; and this was not” 
contested on the other side. Dealing with 
the case on ‘this footing we agree. with the 
lower Courts and the learned Judges in 
holding that the villagers,acting by a majority, ~ 
were entitled to make the reference to arbi- 
tration, Exhibit A, for the purpose of settling 
a scheme of management and that the 
award made by the arbitrators, Exhibit B, 
was afterwards properly filed under section 
526 of the Oode of Civil Procedure, the 116 
Urallars who joined in the petition being 
entered as plaintiffs and the 46 counter-poti- 
tioners being entered as defendants, and there- 
upon became enforceable as. a decree. The 
order, Exhibit C, recites that some of the 

(1) 29 M. 283; 100. W. N. 8285; 811. A. 139 1 M. 


L. T. 327; 3 A. L. J. 707; 40. L. 5.189; 16 M, L. J, 
265; 8 Bom. L. R. 498 (P. 0.). g . 
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counter-petitioners had withdrawn their 
objections and that some had been removed 
from the record so that the petition was not 
| opposed. 
, Assuming that this is to be treated as a 
consent decree by virtue. of the original 
agreement to refer to arbitration, ‘the next 
` question, as to which the learned Judges have 
differed, is whether the villagers, acting by 
a majority, validly set aside the provisions 
of the award as regards the management 
of the temple. Mr. Ramachandra Aiyar 
| contended ‘that they could not, relying on 
the decision of the Privy Council in Rama- 
nathan Chetti v. Murugappa Ohetti (1), which 
‘does not appear, to have been sited before 
the learned Judges. It was held in that 
case that an -agreement between several 
branches of a family as to the manage- 
ment by the various branches of a private 
endowment belonging to the family must 
hold good until altered by the Court or super- 
seded by a new scheme effected with the 
consurrence of all parties interested. In 
this case there is the further objection that 
the award has acquired the force of a desree, 
The scheme of the management sanctioned 
by the desree does not provide for any 
alterations Being made by the majority of 
the villagers, and I do not think thatany 
such provision can be read into it. ltis now 
well settled that a consent deoree cannot be set 
aside by theconsent of the parties. In The Bell- 
cairn (2) Lord Esher, M. R., observed: “When, 
ata trial, the Court gives judgment by consent 
of the parties, it is a binding judgment 
of the Court and cannot bs set aside by a 
subsequent agreement betweer the solicitors, 
or the parties even though it be placed in 
the form of an order by sonsent on a sum- 
mons and taken to a Registrar or Master 
and by him made as a matter of course. It 
is only the Court, with full knowledge of 
all the factson which it is valled on to act, 
which oan set aside the first judgment.” And 
in Hutldersfield Banking Oompany v. Lister 
(3), in which the grounds on which the Court 
would set asidea consent decree or order 
were considered, Lindley, Li. J., observed: 
“ A consent order, I agree, is an order and, 
ao long as it stands, it must be treated as such, 


12) (1886) 10 P. D. J81 at p. 165; 55 L. J. P. 3; 63 
L. T. 686; 34 W. R 

(8) (1895) 2 Ch. 273 at p. 280; 64 L. J. Ch 523; 
12 R, 331; 72 L, T, 708; 43 W.-B. 567, 
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and solong as it stands .,.it is as good an estop- 
pèl as any other order, I have not the 
slightest doubt on it”, In the present case | 
the respondents, if they wished-to modify 
the scheme in the award, should have filed 
a suit for that purpose. I, therefore, would 
allow the appeal and remand the oase to 
the lower Court for disposal ascording to 
law. Costs to abide. 

I have already said that it 
case of any of the parties to the suit that 
this is a public endowment. In Appu 
Pattar v. Kurumba Bhagavati (4), where such 
a case was not raised in the pleadings or 
issues, but the lower Courts went into it 
and the lower Appellate Court found that 
the endowment was a public one, this Gourt. 
set aside the finding as at variance with 
the case disclosed by the plaint., I think 
this was the proper .course to take, and 
that we should not be ‘justified in raising 
such an issue now. The public are in no 
way represented in this suit, there is no 
one on the record to assert’ their rights, and 
those rights cannot be in any way affected by 
the decision in this case. 

Sapastva Alvar, J.—I agree with-my Lord. 
I was, at first, inclined to hold that, on 
the pleadings themselves, the temple in 
question might be held to be a public 
religious trust and hence the old decree 
settling a scheme on the award passed on a 
private reference was a nullity and that 
the plaintifis, who rely upon that deoree, 
ought to be non-suited on that ground. It 
is significant that neither side would unhesi- 
tatingly assert that it is nota public tem- 
ple. In Muthia Chettih v, Pertannan Ohetti 
(5) my Lord the Chief, Justice says (see 
pages 232 and 233*): “It may be that a 
caste or a section of a caste can own a 
-temple as it has been held in Pragji Kalan vy. 
Govind Gopal (6), that they gan own vessels for 
cooking anddining, butin Thackersey Dewraj v. 
Hurbhum Nursey (7)...it was held that a temple 
which was managed by a certain caste was the 
subject of a publie charitable trust and that a 
seheme could be framed for it under section 
539 of the old Civil Prosedure Code....Even 


if is had been shown that tke temple was 
(4) 11 Ind Cas. 633; 21 M. L. J. 688. 


is not the 


(5) 84 Ind Cas. 551; tL. W. 228, 
(6) 11 B.534; 11 Ind Jur.. 464; 6 Ind. Dec. (x. 8.) 
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founded for the use of the particular section 
ofthe caste (Tlayathakudi Kovil Nagarathar 
Sub-section of the Nagarathar waste), which 
consists of several families not shown to be 
otherwise than very distantly related to one 
` another, we should, as at present advised, be 
inclined to hold that they are a section of 
the public and that section 92 is applicable. 
Serious inconveniences would arise from 
holding that a temple of this kind was 
the private property of such a large body of 
persongas the Ilayathakudi Kovil Nagarathars, 
and wè think that such private ownership 
should be strictly proved.” To hold that a 
‘temple alleged to belong to the fluctuating 
residents of four large streets is a private tem- 
ple is rather extraordinary, even thongh it is 
not expressly admitted by either sidethat other 
Hindu worshippers have been worshipping 
in the temple. However, as the case seems 
to have been argued all along on the foot- 
ing that the old decree was a valid decrees 
and as my Lord has, in his, jadgment, 
sufficiently indicated that the interests of 
those members of the public who woald be 
interested in the temple, if it was a public 
temple, would not be jeopardised by the 
decision in this suit, I concur with my Lord 
in the decision in this suit just now pro- 
nounced by him in favour of the plaint- 
iffe. 

Seenocer, J.—I am satisfied, on the plead- 
ings, that no case has been put forward as to 
this being a public charitable trust and 
that no such plea should be allowed to be 
raised now. I also feel no doubt that a 
scheme for the management of a private 
endowment, such as the village temple or 
Devaswom which has been the subject 
`of an award and has farther become em- 
‘bodied ia a decree, cannot be altered merely 
-by the will of the majority of the persons 
interested, unless in the scheme itself there is 
a provision for such alteration. Against 
‘those defendants among the villagers who 
‘were themselves parties to the decree, the 
decree would operate as ses gudicata in sub- 
sequent proceedings, except where one of the 
issues before the Court raised tbe question 
whether the scheme owing to a change 
of ciranmstances or for other good reasons 
needed to be altered by the Court. One 
of the learned Judges, who heard the second 
appeal (Abdur Rahim, Ji), considered it 
reasorable to treat the award as intended 
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to be only a temporary arrañgement. There 
is nothing in the award, so far as I have 
been able to discover, to limit the duration 
of the scheme and, therefore, it must ba 
treated as remaining in force until set aside 
or altered by a competent authority, that 
is, by a Court having jurisdiction in the 
matter. 

I agree that theappeal should be allowed, 
that the plaintiffs -should be given a decree, 
declaring the proceedings of September 25th, 
1910, invalid so far as‘they. purported to 
contravene the decree in Original Suit No. 292 
of 1898. 

I think the snit must be remanded to 
the Subordinate Judge for deciding what 
reliefs the plaintiffs are entitled to out of 
those claimed in the plaint upon our dedision 
on this point of law, 

M.C.P. 

Appeal allowed; 
Case remanded, 


NAGPUR JUDICIAL COMMISSIONER'S 
f COURT 


Seconp Civiu Appeat No, 353 or 1917, - 
j August 28, 1918. - 
Present :—Mr. Mittra, A. J.C. | 

BHAOSINGH AND oraers—Derennants 

- — APPELLANTS 
š : "versus ‘ 
MAHIPAT AND OTHERS— PLAINTIFFS AND 
Derenvcant No. 5-—RE5PONDENTS. 

Trespass—Suit against joint trespassers— Defendants 
acting in concert~Title in one defendant, whether can 
be relied upon by others. 

A defendant who is sued as a trespasser can rely 
upon the title of his co-defendantif both are alleged 
to have been acting in concert, even though his 
own derivative title is not proved. [p. 552, ool. 1.] 

Appeal. from the decree of the 3rd 
Additional District Judge, Buldans, dated 
the 4th July 1917, in Civil Appeal No. 7 
of 1917, 

- Mr.-M. V. Joshi, for the Appellants, 
Mr. K. K. Gandhey, ‘for Respondents 


Nos, J] and 2. f 
JUDGMENT.—The plaint alleges that the 


defendants Nos. 1 to 4 illegally dispossessed 
the plaintiffs of the eastern half of survey 
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No. 29, which belonged to the latter 
and was in their -possession till 1915, 
Paragraph 2 of the plaint farther states 
the cause of action against the remaining 
defendants i in the following terms: 

“Before the Record of Rights the khata 
of the field stood in the name of Dhurpati, 
defendant No. 5. As she and defendants 
Nos. 1 to 4 have given the fieldin suit in 
mortgage to Narayan Sah; defendant No. 
6, in the year 1912, ahe and Narayan 
Sah have been impleaded as defendants 
Nos. 5 and 6. Defendant No. 7 is joined 
because he helped in romoving the crops.” 


The plaintiffs’ prayer was that they be . 


put in possession of the eastern — half 
which the defendants Nos. 1 to 4 have taken 
possession of and that the defendants be 
directed to pay Rs. 97 as mesne profits. 


The defendants Nos.-l to 4 pleaded that 
they were in possession under a mortgage 

, of. 1888 executed by one (Gopai, the 
~ predecessor-in title of defendant No. 5, 
who was according to these defendants 
owner of a half share in the survey 
number. The case | proceeded 2 parte 
against the remaining defendants. The 
Munsif held that ‘the plaintiffs were the 
owners’ of the whole field and were in 
_possession till 1915, that Gopai’s title to 
the half share was not proved, and that 


defendant No. 7 did not help defendants - 


Nos. 1 to 4 in taking away the crops. Dis- 
missing the suit against defendant No. 7, 
the Munsif passed a desree in favour of 
the plaintiffs against a he nd defend- 
ants directing them deliver back 
‘possession and to pay Ti 49 as mesne 
profits, 

Againat this decree TERA Nos. 1 to 4 
appealed. The Additional District Judge 
“held that -the plaintiffs were in possession 
-till 1915, that Gopai,: the: predecessor-in- 
title of defendant No. 5," had an interest 
‘in the field but thatthe interest was 
“Jost by lapse of time. ‘The ‘lower Appellate 
‘Court further held that. the mortgage by 
‘defendants No. L to 4 was not proved. On 
these findings the appeal was dismissed. 
© This second appeal has been filed by 
‘defendants Nos, l to 4.. Ib is contended on 
“behalf of the plaintiffs-respondents that 
nthe finding of the lower .Appellate Court 
regarding the appellants’ mortgage is fatal 
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to the appeal and that no question of 
title on-the part of defendant No. 5 can 
be raised by the present appellants by 
Tt is also urged that 
Order XLI, rule 4, does not apply to the 
“tase, as-the appellants are hound to fail 
upon the finding that their mortgage is 
not, proved, It is’ contended that rule 4 
.applies only when the Court is competent 
to interfere with the decree in favour of 
the appellants, without reference to the 
merits of the case so far as the non- 
appealing defendants are concerned, and 
that the non-appealing defendants can 
only be given the benefit of a decision 
so arrived at in favour of the appellants. 
On bebalf of the appellants reliance is 
placed upon Order XLI, rule 33, and it is 
further contended that the decree of the 
lower Courts proceeds upon a common 
finding applicable to all the defendants 
that the plaintifis have proved their title. 
I have some to the conclusion that tbe 
appeal must succeed even if the scope of 
Order XLI, rule 4, is limited in the manner ~* 
contended for by the plaintiffs- respondents 
and apart from a resort to the provisions 
of Order XLI, rule 33. 

The plaint is not very clear as to the 
cause of action against the defendants 
other than the four defendants, Although 
the actual dispossession was hy the first 
four: defendants, yet mesne profits have 
been claimed’ against all, and the Court 
has decreed both ejectment and mesne 
profits against all defendants except de- 
fendant No. In other words, the 
decree -has been passed against the “re- 
prosentatives of Gopai under whom the 
appellants claimed.. This sould only have 
been passed upon the view that all the 
defendants acted in concert in dispossessing 
the plaintiffs, and this appears to be the 
suggestion made in paragraph 2 of the plaint. 
Upon any other interpretation of the 
~plaint it is difficult to see how the plaint. 
iffs were entitled to anything but a 
declaratory relief against defendants Nos. 
5 and 6. The decree of the Courts below 
proceeds then, upon the ground that 
although ejectment was by the defendants 
Nos. 1 to 4, all the defendants against whom 
the suit has been decreed were acting in 
concert, To act in consert with another 
person is to act under his authority and 
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„hence the trespass may be justified by 
showing title in that person. 

The appellants admit that they have 
failed to prove their derivative title as 
based upon their mortgage-deed of 1588, 
but, I think, they are entitled to say that 
as the plaint proceeds upon an allegation 
of joint trespass, they are entitled to 
defeat the plaintiffs’ claim by showing 
title in one of the co-defendants, The 
pleintiffs cannot maintain a suit based 
merely upon their previous possession 

_ against defendant No. 5if the latter has 
a title to the land. Under these circum- 
stances the argument that defendants Nos. 
b and 6 have not appealed does not 
carry much force. A defendant who is 
sued as a trespasser, can rely upon the 
title of his co-defendant: if both are 
alleged to have been acting in concert, 
even though his own derivative title is 
not proved. There is nothing in this 
view which wmilitates against the view 
adopted in Nand Ram Patel v, Narbdd Patel 
(1), which is strongly relied upon 
by the  plaintifis-respondents. I think 
that notwithstanding the adverse find- 
ing on their mortgage the appellants 
are entitled to show that defendant No. 
5 has a_ title to the land in dispute. 
The plaintiffs denied that Gopai ever had 
any interest in land, There was, there- 
fore, no plea nor issue about Gopai 
losing her rights by lapse of time. This 
can only be desided after taking proper 
pleadings and framing proper issues, 

The decree of the lower Appellate 
Court is set aside as against the defendants 
Nos, 1 to 6 under Order XLI, rule 4, and the 
appeal is remanded to the lower Appellate 
Court for a fresh decision with advertence 
to the above remarks, Costs will follow 
the result. There will be no order for 
refund of Court-fees. 


Appeal remanded, 
(1) 12 0. P, L, R. 59. 
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MADRAS HIGH COURT. 
Appeat Suits No. 47 or 1913 anp No, 243 
or 3914, 
October 25, 1915. 

Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 
SUBBA REDDI—~Dsrenpant No. 1 

— APPELLANT 
versus 
ALAGAMMAL AND anoTHER—PLAINTIFF AND 


Derenpant No. 2— RESPONDENTS. 

Hindu Law—Partition—Construction of deed— 
Division of all family properties except outstandings— 
Severance in status—Presumption—Partial partition, 
validity of. $ = 

A deed of partition executed between a Hindu 
father and son recited that the division was effected 
owing to misunderstandings among the female mem- 
bers of the family and that the properties mentioned. 
in the schedule were divided. The ontstandings due to 
the family were not mentioned in the schedule: 

Held, (Wallis, O. J.," dubitante) that the family 
became divided in status even in respect of the out- 
standings. [p. 655, eol. 1.) 

Per Wallis, C. J—The mere fact that members of _ 
a joint Hindu family execute a document dividing a 
particulanitem of property is not sufficient to raise a 
presumption that they intend to become divided in 
status. if such a presumption is to be raised, there 
must be something else in the document to raise it, 
[p. 553, col. 2.] 

VFaidyanath Aiyar v, Atyusamy diyar, 1 Ind, Cas. 
408; 32 M. 191;19 M, L. J. 94;5 M. L. T, 49, ex. 
plained. 

Per Seshagiri Aiyar, J.—When one member of a 
joint family intimates his willingness to get separate 
from others, that effects a division in status and where 
a partition is effected not specifically dealing with 
some items of the joint property, the status of co. 
parcenary cannot be deemed to be continued in 
respect of this property which is not divided. [p. 555, 
pol. 1.5 


Appeals against the decree.of tHe Coart 
of the Temporary Subordinate Judge, 
Ramnad at Madura, in Original Suits Nos. 
76 and 151 of 1911, respectively. 


FACTS appear from the judgment. , 

The Hon'ble Mr. T. Rangachariar (with 
him Mr. K, V. Krishnaswamy Ayyar).—The: 
deed of partition only effected a severance in 
respect of the properties specifically dealt with . 
init. The outstandings have been reserved. 
and the co-parcenary status continues with; 
respect to them. The existance of the 
outstandings was known to the parties and it. 
was the intention of the parties that they. - 
should be reserved. Moreover, the usual slause: 
recited in all partition deeds, ‘Hereafter there. 
shall only be blood relationship between ng 
and not property relationship’, which ig 
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generally indicative of a sanipleke severance, 
has been omitted in this deed. 

Mr. S. Srinivasa Aiyangar (with him Mr. 
A. Krishnasawmy Atyar), for the Respond- 
ents,—There can be no partial partition. 

. From the language of the dooument and 
the express recital as to differences 
among the females, a presumption can 
be raised that the parties intended to 
‘become divided in status. The exclusion 
of outstandings was due to the feeling 
that the debts and desrees should be 
apportioned as they were realised, and 
there was no use in dividing what might 
subsequently turn out to be bad debts. 

JUDGMENT, 
“A.S, No. 47 or 1913. 

Wars, ©. J.—The only question of any 
difficulty in this case is, whether Exhibit VI is 
to be construed as effecting adivision in status 
as well as a division of the specific properties 
with which it deals expressly. This appears 
to me to be mainly a question of the construc- 
tion of the doonment. In Vatdyanath Adyar 
y. Atyasemy Aiyar (1), where a partial 
partition of property was held to raise a 
presumption of division in status, there 


ʻ was no deed of partition and I do not 


think that case is an authority for holding 
that wherever the co-parceners execute a 
document dividing a particular item of, 
property, that raises a presumption that 
they intended to become divided in status, 
If such a presumption is to be raised, 
there must, in my opinion, be something 
else in the document to raise it. This 
was a case of partition between the lst 
defendant and his father, the Ist defendant 
being the son by the second of the father’s 
three wives, and the partition was brought 
about by the father who was ill and anxious 
to make provision for his first and third 
wiyes, as he did immediately afterwards 
in the Will, Exhibit VII, which he 
executed on. the 38rd September, the 
partition deed Exhibit VI having been 
executed on the 25th August. Where- 
as the partition deed appears to have 
included expressly all the jqint family 
properties. except the oustanding decrees 
and debts which weré not mentioned-and 
were considerable, the Will bequeaths to 
the two wives not only the moveable and 


(1) 1 Ind. Cas, 498; 82 M, 191; 19 M. L. J. 94; 5 M' 
L. 
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immoveable properties taken by the testator 
undbr the partition deed, Exhibit VI, but 
also “all the moveable and immoveable 
properties, outstanding loans and properties 
belonging to me at present but not in- 
cluded in this Will, and the moveable and 
immoyeable properties, outstanding loans 
and properties which I may hereafter 
acquire.” This shows, if proof were neceg- 
sary, that at the time of Exhibit VI all 
parties must have been perfectly well 
aware of the existence of other joint 
family properties which were not included 
in the partition deed and the question, in 
my opinion, is whether from the terms 
of the deed we can gather that it was 
the intention of the parties to remain 
joint or become separate as to these items 
also, I do notthink any strong presumption 
arises from the situation of the parties 
who were father and son. If the father 
was anxious to partition all the joint family 
properties with a view to leaving his share 
to his two wives, it is strange he did not 
do so expressly and it has been argued 
that such was not his intention and that 
he probably thonght that the Rs. 20,000 
he took under the deed would be sufficient 
for" these wives, and was willing that his 
son should take the rest by survivorship. 
As against this, there is the recital in the 
deed that there had been differences between 
the Ist defendant and his father as well as 
between the women of the family. On 
the whole I do not think it is safe to 
draw any inference as to the motives 
actuating the parties. The partition deed, 
however, after providing for the division 
of the scheduled properties, goes on: “As 
we have effected partition in this manner” 
and provides that the Ist defendant's 
mother who had been living in his 
family should be maintained by him and 
not by her husband, I have cometo the 
conclusion, though not without hesitation, 
that these provisions are sufficient to enable 
us to raise a presumption that the parties 
intended to become divided in interest and 
that the decrees and outstanding debts 
were not divided then, simply because 
they had not been collected and it waa 
not possible to make a satisfactory division 
then as it could not be foretold what 
they would realize. The appeal will be 
dismissed with costs, 
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` A. S. No. 243 or 1914, 

This case follows my decision in Appeal 
No. 47 of 1918, and I dismiss ‘the . appeal 
i osts. ` 
moe A. S. No. 47 or 1913. 

SESHAGIRI Aryan, J.—I agree. ; Mr, 
Rangachariar frankly conceded that in the 
face of the overwhelming evidence there 
is regarding the consent of his client to 
the-division, he is not prepared to argue 
that the partition was brought about by 
undue influence. oe —_ 

The only question remaining for considera- 
tion is whether the father and son were 
divided in status with reference — to the 
' ontstandings not specifically mentioned in 
the dead of- partition. In my opinion the 
language of the dosument shows that the 
es to it were no lenger to remain 
joint. It says, (a) we have lived hitherto as 
members of a joint family; (b) that owing 
to differences among females, it has become 
3 to effect partition; (c) we shall effect 


parti 


necessary € 
a partition in respect of the undermentioned _ 
properties. The list of outstandings is not 


among the properties mentioned in the sehe- 
dule. It Kas also to be mentioned, as pointed 
by Mr. Rangachariar, that the usual. clause 
“ihat from this day forward there shall not be 
property relationship but only blood re- 
lationship” is not to be found in „this 
document. Nonetheless I am of opinion 
that the intention of the parties was to get 
separated from each other; the reason for 
the necessity is given in the document. 
The Ist defendant is the son by _one of 
the wives who was not living with her 
husband, and the pleadings and the 
evidence in this case. show that the fathep 
effected the partition with a view to devise 
his share of. the properties to his other 
two wives. I am unable to see that the 
father had any object in allowing particular 
portions of the property to continue as 
joint property. The explanation suggested 
by Mr. Srinivasa’ ` Aiyangar for their 
omission from the schedule is the most na- 
tural one. There were debts and decrees. It 
was apparently thought that the moneys should 
be apportioned as-they were recovered, Some 
; “b6en or proved to be bad debts 


ay have ; ads 
and it was not thought expedient to divide 


he debts at that time. A 
i On principle, I am clear ‘that the father 


~ and son became. divided in status. It is 
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pointed out by Mr, Ghose in his Hindu_ 
Law that there is nothing in the Smirithia to 
encourage a partial partition. The practice 
has grown up in recent years. Mr. Mitra 
in his ‘Tagore Lectures dealing with this 
special question quotes from the Smirithis 
and commentaries to show that partial 
partition was unknown to Hindu Law. Ido 
not think it necesssry to quote excerpts from 
the texts to - substantiate this position (see 
Mitra on the “Law of Partition,” pages 330 
and 331). : 

. Asregards the decided cases, Sir Richard 
Garth in Radha Ohurn Dass v. Kripa Sindhu 
Dass (2) says: “It seems indeed very 
doubtful whether by the Hindu Law any 
partial partition of the family property 
can take place except by arrangement.” 
The decisions in’ Satya Kumar Banerjee 
v. Satya Kirpal Banerjee (8), Bhowant Prosad 
Shaha v. Juggernath Shaha (4) and Ajodhya 
Pershad v. Mahadeo Pershad (5) prove that with 
the consent of the co-parceners a partial 
partition is possible. The devisions in 
Timmi Reddy v. Achamma (6), Kandasami v. 
Doraisami (7) only say that there can be a 
partial partition. On the other hand in 
Vatdyanath Atyar v. Atyasamy Atyar (1) it 
was olearly laid down that when onée a 
partition was made, the presumption is that 
it effected a somplete severance of interest. 
This was followed in Sundaramma `v, 
Kamakotiah (8). In Anandibai v. Hart Suba, 
Pai (9) Chandavarkar, J., says: “If it is prov- 
ed that there has been a breach in the 
state of union, the law presumes that there _ 
has been a complete partition both as to 
parties and property. The presumption in 
question continues until it is rebutted by 
proof of an agreement, which means proof 
of intention on the part of someto remain 
united as before and toconfine the parti- 
tion to the-rest,or, if the partition was 
intended to extend to the interests ‘of all 
individually, there must be proof that some 
The 


(275 O. 474; 40. L, R. 428; 2 Ind. Deo, (N. s.) 911, 
(3) 3 Ind. Cas. 247; 10 C. LD. J. 503. 

(4) 3 Ind. Cas. 241; 13 C. W, N. 309; 9 C. L. J. 133, 
ones Cas. 9; 14 C, W. N, 221.” 7 

(6),2. M. H. C. R; 325. 

. (TF2 M. 817; 6 Ind. Jur. 852; 1 Ind. Dec. (x, s.) 


491, _.- 
(8) 26 Ind. Cas. 514, : © 
(9) 10 Ind. Cas, 911; 35 B. 293; 13 Bom, L, R. 287. 
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recent decision of the Judicial Committee in 
Suroj Narain v. Iqbal Narain (10) indicates 
that when one member intimates his will- 
ingness to get separate from the others, 
that would effecta division in status, In the 
present case there was an agreement to 
become divided in consequence of mis- 
understandings among the female mem- 
bers of the family. I am unable to hold 
that the status of oo-parcenary was intended 
to be continued with regard to the pro- 
perties not specifically dealt with in the 
partition deed. It is conceded that, apart 
from the language of the document, there 
is no evidence to prove that the parties 
intended to remain joint with reference to 
the properties not specifically mentioned. I 
would dismiss the appeal with costs. 

A. S, No. 243 or 1914, 
- I agree that this appeal also should be dis- 
miased with costs, . é 
MOP. 
G : Appeals dismissed. 
" (10) 18 Ind, Cas. 30; 35 A. 80; 24 M. D. J. 345; 13 
M. L. T. 194; 17 C. W.N, 333; 11 A. L. J. 172; (1913) 


M. W. N. 183; 17 ©. L. J. 288; 15 Bom, L,R. 456; 16 
0. ©. 129; 401. A, 40 (P..C.). 





LOWER BURMA CHIEF COURT. 
Civit Recutar No. 339 or 1915. 
July 31, 1917. 
~- , Present:—Mr. Justice Robinson. : 
“Tar OFFICIAL ASSIGNEH —PLAINTJER 
`: versus - : 
Baji MAHOMED HADY—DEFENDANT, 
Procedure—-Judges, change of—Successor, whether 
bound to accept finding of predecessor on certain 
issues. hi 
A Judge who is called upon to decide a case on 
the conclusion of all the evidence is not bound by 
the previous decision of his predecessor on certain 
issues, and can decide them afresh. ` 
:' Messrs, (Oowasji, 
the Plaintiff, 
"Mr; “Giles, for the Defendant. , 
ORDER.—This oase came on for 
hearing last January before another Judge, 
who framed the issues. : By consent of parties 
he heard arguments and decided the’ first 
‘ésue. The case did not come up again 
till now for various reasons. Mr, Giles now 


Das and Banerji, for 
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urges that the desision on the first issue be 
re-opened and that I must re-consider that 
issue. He relies on a ruling of a Bench of 
this Court, Ma Nyov. Ma Yauk (1), which 
decides that the Judge deciding the sase - 
on the conclusion of all the evidence is not 
bound by the previous decision on certain 
issues and can decide them afresh. I am 
bound by this decision, with which I entirely 
agree. The only question is, whether the 
parties having consented to this course it 
is open to either of them to claim a fresh 
desision, The question covered by the issue 
is not an easy one, and it is now sgaid 
that the translation of the Will the inter- 
“pretation of which was involved is incorrect, 
I feel that T should have to consider and 
some to a conclusion on this issue in any 
ease, and, therefore, even if the parties were 
estopped, I should still desire the matter to 
be argued, . : 

Iam not bound by the previous decision, but 
I do not think I should decide adversely to 
the previous desision if I should have to do 
80, without hearing Counsel, 

The whole case must, therefore, be started 
now on all the issues as amended by me, 


Order accordingly, 
(1) 4L, B. R. 256. TT kih 


MADRAS HIGH COURT 
ORIGINAL Sipe Appean No. 61 or 1917, 
March 13, 1918, 

Present : Sir John Wallis, Kr, 
Chief Justice, and Mr, Justice Spencer. 
V. P. PEER MAHAMAD ROWTHER 
—APPELLART ” 
vèrsus í 
DALOORAM JAYANARAYAN— 
| RESPONDENT, 

Contract Act (IX of 1872), ss. 113, 116—~Sale of 
goods by deacription—Warranty, implied—Inspection 
before purchase, effect of—Breach of contract-—Damages. 

Section 113 of the Contract Act closely follows 
sections 14 and 16 of thé English Sale of Goods Act, 

, LP. 556, col, 2.] iy 

Where goods are sold by description, there ig an 
implied warranty that they are of merchantable 
quality, even where they haye been inspected before 
purchase. If, however, the buyer has examined 
the goods, there is no implied: condition as. regards 
defects which such examination ought to have 
reyealed, (p. 657, col. 1.] : 
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“Per Spencer, J.—Section 116 of the Contract Act 
deals with defects which are detectable only by 
/ expert examination. [p. 558, col. 1.] 

Appeal from the judgment and decree 
of Mr. Justice Coutts Trotter, dated 
*1Cth August 1917, passed in the exercise 
of the Ordinary Orignal Civil Jurisdiction 
of this Court, in Civil Suit No. 375 of 1916, 

FACTS appear from the judgment. 

Mr, M. D. Devadoss, for the Appellant,— 
The goods were inspected by the plaintiff 
before purchase.’ Section 113 of the Con- 
tract Act) which applies to purshase of goods 
by description, does not say that there is 
any warranty as to their being of merchant- 
able quality. Under section 116 the seller 
is not responsible for latent defects in the 
articles sold. There is no proof that the 
damage by white ants was caused before 
the goods were delivered in Madras. 

Mr. V. V. Srinivasa Aiyangar, for the 
Respondent.—Section 113 of the Contract 
Act follows the language of the aorre- 
sponding sections 1 4and 15of the English Sale 
of Goods Act. According to the latter enact- 
ment, there is an implied warranty as to 
merchantable quality. 

The ‘inspection by the buyer . oan give 
him no sause of action for defects which 
were revealed. Section 116 of the Contract 
Act doea not apply to the facts of this case. 
It refers to defects detestable by experts, 

JUDGMENT. —- 

Waris, C. J.—This is an appeal from a 
judgment of Mr. Justice Coutts Trotter 
giving the plaintiff damages for breach of 
contract, on the ground that the goods 
delivered pursuant to the contract were 
found to be damaged by white ants and 
not of merchantable quality, Mr. M. D. 
Devadoss, in appeal, has raised a fresh 
point that section 113, Indian Contract Ast, 
does not mean that in the case of sales 
‘by description and sales by, sample there 
js the same warranty that the goods are 
of merchantable quality as is provided 
jn sections 14 and 15 df the English Sale 
of Goods Act, 1893. It would be a very 
extraordinary thing if these two Statutes, 
which are fouńded on the same course of 
English decisions, were found to vary in 
such a material particular as this. The 
langauge used in section 113, Indian Con- 
| tract Act, is not as clear as the language used 
in the Sale of Goods Act, which usés the 
words “merchantable quality.” ‘But the first 


‘hoops ; 


illustration tosection 113, Indian Contract Act, 


~ is clearly taken from the oase of Gardiner v. 


Gray (1), which was'one of the earliest cases to 
lay down that there wasa warranty that .the’ 
gocds ‘shall be saleable in the market under 
the denomination mentioned in the contract 
between them’ (the parties). There was 
a series Of cases subsequently, inoluding 
the cass of Jones v. Just (2) down to 
the case of Mody v. Gregson (3). That 
case was decided in 1868 about 


_the time when the Indian Contract Aot 


was under consideration, and it appears 
fairly clear that the langauge of section 
113 was borrowed from the language of 
that eminent Judge the late Mr. Justice Willes 
at page 55 of the judgment in that case, 
He says: Another class of cases is that of 
goods bought under specified sommercial 
description, either by sample, or even after 
inspection of bulk” (the two cases dealt 
with in the section). He goes on: “ In such 
cases it is an implied term, notwithstand- 
ing the sample or inspection, that the 
goods shall reasonably answer the specified 
description in its commercial sense. The 
sample in auch cases is looked upon as a mere 
expression of the quality of the article, 
not of its essential “character, and not. 
withstanding the bulk be fairly shown or 
agree with the sample, yet if from adultera- 
tion or other causes not appearing by the 
inspection or sample, thongh not known to 


the seller, the bulk does not reasonably 
answer the dessription in a commercial 
sense the seller is liable.” It is quite 


clear that the language of section 113 is 
modelled upon the language of the cake 
just cited, and does not mean to lay down 
any rule different from-that which is to 
be found in the English cases and which 
hás now been embodied in greater detail 
in sections 14 and 15 of the Sale of Goods 
Ast. 

That being so, the facts of the present 
odse are that the bales of yarn were 
imported from England bound in iron 
and the evidence is that one hoop 
was removed, when they were imported. 
If the other hoops had been remove, and 


e R. 164. 


(1) (1815) 4 Camp, 144, 16-R. 
& $. 141; 87 L. J. Q. B. 


` (2) (1868) 3 Q. B. 197;9 B. & 
89; 18 L, T. 208: 16 W. R. 643, 

(3) (1868) 4 Ex, 49; 38 L, J, Ex. 12; 19 L, T, 458; 
17 W. R. 176, 
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the goods had been subjected-to a detailed’ 


examination, they would have -lost the 
gharacter of imported goods under which 
they were sold. .The evidenceds that the 
outside of the bales was inspected before 
purchase but without removing the hoops 
or examining the contents. That was such 
examination as the case admitted of, and 
it would not disclose the fact that white ants 
had got in and had injured the yarn. 
Therefore, the fact that the goods were 
inspected ~before purchase is no answer, 
Section 113 of the Indian Contract Act 
says: Where goods are sold as being of a 


sertain denomination, there is an implied’ 


warranty that they are such goods as are 
commercially known by that denomination, 
although the buyer may have bought 
them by sample, or after inspsction of the 
bulk.” Section 14 of the Sale of Goods 
Act says that “the goods shall be of 
merchantable quality; Provided that if 
the bayer has examined the goods there 
shall be. no implied condition as regards 
defects /which such examination ought to 
have revealed.’ The present defect is 
not a defest which the examination which 
took place ought to have revealed. 

The only other point—is.as to whether 
thére were sufficient grounds! to justify the 
finding on the evidence of the learned 
Judge that these goods were not of a 
merchantable quality at the time they 
were delivered by.the seller to the buyer. 

They were delivered in Madras and 
despatched by rail to Calontta and took about 
15 or 16 days to arrive. They were exa- 
mined on arrival and found to -be very 
‘badly damaged by white ants, and in 
such a condition, according to the 
‘uncontradicted evidence, they were no 
longer merchantable as black. yarn bear- 
ing Hanuman mark, Now,. the question 
which Mr. Davadoss has argued is whether 
it ‘is suffisiently shown that that damage 
“ took place before delivery :in Madras. 
Four witnesses who are accustomed to 
handle yarn were examinsd on commission on 
“ this subject, and the 3rd and 4th witnesses, 
. who are-the brokers of large firms in Caloutta, 
namely, Messrs, Ewing & Co. and Messrs, 
Finlay Muir and Oo., say that the injury 
was not.resent and that the goods were 
worm-eaten very long before,- There is 
g slight discrepancy batwesn the 3rd and 4th 


9 


“ sold 


“Court of Justice, I 


‘exanfined the goods, 


witnesses, because the 4th witness speaks of 
seeing the bodies of the dead ants where- 
as the 38rd witness speaks only of the 
stain, But this is not a difference of any 
great importance, as dead white ants would 
not leave véry many traces excepting the 
stain to which both the witnesses speak, 
and they both attach great importance 
to the fact that there were no live-white 
ants to be found, which they would have 
expected to find if the damage had been 
recent, White ants are such a common 
plague in India that there is no reason 
for disbelieving these gentlemen, who must 
have had abundant experience of goods 
which have been damaged by white ants. 
Their evidence is absolutely uncontradioted 
and not shaken in cross-examination, and in 
these circumstances itis not open tous to 
differ from the learned Judge who has found 
it to be sufficiently proved that the loss in- 
curred was incurred before delivery by the 
defendant to the plaintiff, 

In the result, the uppeal fails and must 
be dismissed with costa. 

Spencer, J.—I agree. 


The only ques- 


-tion of law argued by Mr. Deva Doss was 


whether there was any implied warranty 
of good quality in the five bales of black 
yarn, with Hanuman mark which were 

Yy the defendant to the plaintiff.” If ` 
the case wera being tried in an English 
consider that the 
appellant's contention would be quite uñ- 
tenable. The words of section 14, clause 
(2) of the Sale of Goods Aot, are “very 
clear. It rons as _ follows:—‘ Where 
goods are brought by description from 
a seller who deals in goods of that 
description (whether he be the manu. 
facturer or not), there is an implied condi- 
tion that the goods shall be of merchant 
able quality; Provided that if the buyer has 
there shall be no 
implied condition as regards defects which 
such examination ought to have revealed,” 
The corresponding section in the Indian 
Contract Act, section 113, is as follows:—~ 
“Where goods are sold as being of a certain 
denomination, there is au implied warranty 
that they are such goods as are commercially 
known by that denomination, although the 
buyer may have bought them by sample 
or after inspection of the bulk.’ I son- 
sider that the words ‘after inspection of 


¢ 
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the bulk’ correspond ‘with the proviso to I; therefore, agree that the appeal must 
clause (2) of section 14, Sale of Goods Act; be dismissed with costs. 
and [ am fortified in this opinion by the.dom- M. C. P. 


mentary on the section in Cunningham Appeal dismissed. 
and Shephard’s Tndian Contract _Ast, which . f 
says: “The section, following “the English 
Law, requires that the goods tendered shall 
. not only correspond to the description given 
but shall also be saleable or merchantable 
as such. It was so held in Gardiner v. 
Gray (1).”, Now, if these bales of yarn 
were eaten by white ants in such a way that 





OUDH JUDICIAL COMMISSIONER'S 


the goods were perforated by the channels COURT. 
made by the insects and were crumbling to EXECUTION OF pe Appear No, 13 or 


pieces, there can be no doubt that they would 
not be saleable or merchantable as yarn. _ - June 20, 1918, 
Mr, Deva Doss relied on section 116, Indian Present: — Pandit Kanbaiya Lal, A. J. C., 


Contract Act, which deals with latent de- and Mr. Daniels, A. J.C. 
fects. I do not think the section applies Musammat BASTI BEGAM—Ducrex- 
~at all to the present case. It deals with HOLDER—ÅPPELLANT : 
versus 


defects which are only detestable by ex- 
pert examination and would not apply to SAJJAD MIRZA—Juvemenr-Desron— 


the state of goods which, as here, are fo RESPONDENT. 
E à and, wa Pleadings—Pleas, inconsistent, whether can be taken 


olose insp estion; to be thoroughly damaged — Ezecution application, dismissal oh; and reference to 
and disintegrated. i suit—Suit, order in, effect of.. 
As regards . the evidence, the statements Where a suit to enforce a security bond filed in 


> of the witnesses who were called i . 8 Privy Conncilappeal was dismissed, on the grounds 
cura fo exa (1) that the necessary parties had not been implead- 


mine the „goods on arrival in Caloutta oq ana (2) that the claim was barred by section 
-were consistent on the point that the damage 47 of the Code of Civil Procedure, and on an 
could not have been recently caused. De- application for execution- to enforce the said security 
* livery of goods was taken on the 9th and being made, the decree-holder wag met with the 


plea that an order passed before the. institution’ of 
llth August 1916 and a telegram was sent the above suit in a previous execution proceeding, 


off from Calcutta on the 26th August referring him to seek his remedy by suit, operated 
reporting that ‘they were damaged. Theres asa bar to'a fresh application for execution: 
fore, the damage must have occurred on Held, that the we passed inthe suit had the 


ed + 
somè date hefore the 26th August; and atten of mollifying thy are dae in she 


the evidence that the damage was not A party who sets up a plea, to which effect has 
recent proves that it is not likely to haye been given by a Court in a previous proceeding, 
been caused betwéenthe 9th August .and Should not be allowed to set up another plea incon- 
sistent with it in a subsequent proceeding brought 

the 26th August of that month, The differ. for the same relief $ 559, col. 2.] 
ense between the statements of the 3rd and = 

` 4th witnesses, examined on commission on Appeal against the decree of the Subor- 
behalf of the plaintiff as to whether dead dinate Judge, Lucknow, dated the 10th ` 
white ants were visible on the inspection December 1917. `. 
of the bales, is not material; for both of Mr. J. N. Chak, for the Appellant. 


these witnesses agreed that there were no Babu Gokul ‘Prasad, for the Respond- : 
living whiteants, and it is possible that one ent. 
witness was more observant and made a, ° . JUDGMENT. 

-~ loser examination than the other, so that KANHAIYA Lat, A. J. O.—The question for 


he detected the bodies of the dead white ants consideration in this appeal is whether a 
while the other noticed only the stains left by security bond filed “by an appellant for 
them. In the absence of any evidence of con- the costs of the respondent under the 
tradiction in the 4 witnesses summoned for provisions of sestion 600.of the old Code 
the plaintiff, I do not think thereisany of Civil Procedure in respect of an appeal 
reason to reject ‘their evidence on the point, to His Majesty in Council can be enforced 
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against the surety by the sale of 


the property hypothecated in the said 
bond, in a proceeding taken to execute 
the deore passed on appeal by “His Majesty 
in Counsil. 

- It appears that Sajjad~ Hussain and 
Umrao Mirza filed a suit against Nawab 
Abid Hussain Khan, Saiyid Fazal Hussain 
and Musammat Basti Begam for a declara- 
tion that the properties comprised in three 
deeds of endowment were wadi properties 
and for possession of the same as trustees. 
The suit was dismissed by the Court of 
first’ instance but decreed’ on appeal in 
regard to the properties in two of the 
deeds, The plaintiffs appealed and a securi- 
ty bond for Rs. 4,000 was filed on behalf 
of Umrao Mirza, one of the appellants, 
hypothecating certain property for the pay- 
ment of the costs which might be allowed 
to the respondents if the appeal was unt 
successful, x 

The Court obarged with the execution 
of the decree disallowed her application, 
holding that the security bond could only 
be onforsed by meansof a separate suit. 
A suit was then filed by Musammat Basti 
Begam for the enforcement of the security 
bond, but it was dismissed on the grounds 
that a regular suit was not maintainable 
and that the necessary parties had not been 
impleaded. The decree-holder applied again 
to the Court charged with the execution 
‘ of her decree, praying that the money 
due to her might be realized by the sale 
of the property hypothecated in security. 
This application was disallowed on the 
ground that the order disallowing her 
previous application for execution operated 
as rge judicata, The Court 
not give ‘@ffect to the order passed in 
the suit. The former was passed on the 
26th June 1915 in the previous execution 
proceeding, directing: the desree-holder to 
sesk for remedy by a regular suit, The 
latter was passed on the 20th December 
1919 in the regular suit filed in pursuance 
of that order. In the execution proceed- 
ing the judgment-debtor had objected that 
the decree-holder could not proceed against 
the property hypothecated ‘without ` first 
obtaining a deoree for sale, When’ a suit 
for sale was filed, he turned round and 
said that the suit was barred by secticn 
47 of the Code of Civil Procedure. When 
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a fresh application for execution was 
made, .he reiterated the objection that no 
order for the sale of -the mortgaged pro. 
perty could be passed, until a decree for 


_sale was obtained in the manner provided 


by law. He thus took up inconsistent 
positions, varying his defences according 
to the nature of the - proceeding taken by 
the decree-holder against him. As pointed 
ont in ` Mahommed Mehdi Ali Khan v. 
Musammat Sharf-un-nisa (1) and Abdul 
Qayum v. Fida Husain (2), a party who 
sets up a plea; to which effect has been 
given by a Court in a previous proceeding, 
should not. be -allowed to set up another 
plea, inconsistent with it in a subsequent 
proceeding brought for the same relief, 
In Bindeswart Prosad Singh v. Lakpat Nath 
Singh (8) it- was held that where a 
jurisdiction was usurped .by a Oourt in 
passing an order against whioh an appeal 
lay, an appeal against the order could. 
not ke defeated by showing that the 
order was without jurisdiction. In Bhagirathi 
Dass v. Baleswar Bagarti (4) and Umesha- 
nanda Dut y. Mohendra Prosad (5) it was 
similarly held that a litigant should not 
be allowed to occupy inconsistent positions 
in Court: or in other words to approbate 
and reprobate, for if the parties were 
to be permitted to assume inconsistent 
positions in the trial of their causes the 
usefulness of Courts of Justice would in 
most cases be paralysed. 

The later decision has had, moreover, 
the effect of superseding tbe earlier one. 
Khan 
(6), where inconsistent orders were passed 
in different execution proceedings in con- 
nection with the same decree, it was held 
that the later decision neutralized the 
earlier. The decision passed in the regular 
suit was, ‘therefore, binding on the parties 
and the Court below was as much in error 
in permitting a plea to be raised incon- 
sistent with the pleading in the suit as 
in refusing to allow the decree-holder to 
enforce her decree for costs by the sale 


(1)8 0. 6.32. 

(2) 80 Ind, Cas. 551; 13 A. L. J, 854, 

(8) 8 Ind. Cas. 26; 15 0. W. N. 725 

(4) 19 Ind. Cas. 686; 170. W. N. 877; 41 O. 69; 
19 C, L. J. 155 

(5) 11 Ind. Cas. 280; 14 0. L. J. 337. 

(6) 30 Ind. Cas. 775; 37 A. 531; 18 A, L. J. 164, 
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of the property hypothecated as seourity. 
The surety, in this instance, was one of 
the appellants himself, The security was 
furnished under Order XLV, rule 7, of the 
Code of Civil Procedure, and under sec- 
tion 145 of the Code, the liability of the 
surety could in any event be enforced to 
the extent to which he had rendered 
himself personally liable in the manner 
provided for the execution of decrees, 


In Motilal v. Ohandrasangji (7), where 


a bond was given as security for restitu- 
tion in the event of a decree being re- 
versed on appeal, a suit based on such a 
bond was- held to be maintainable. In 
Shyam Sundar Lal v. Bajpai Jainarayan, (8) 
the deoree-holder was permitted to realize 
his desree money by the sale of the 
properties given in security without in- 
stituting & suit under section 67 of the 
Transfer of Property Act. But in Chandra- 
bati v. Babu Ram (9) and Tokhan Singh 
v. Girwar Singk (10) a contrary view 
was taken, reliance being placed on old 
section 99 of the Transfer of Property 
Act, ‘which has now been replaced in a 
considerably modified form by Order XXXIV, 
rule 14 of the Code of Civil Procedure. 
Where a décree for the payment of money 
is obtained in satisfaction of 
arising under a mortgage, -different con- 
‘siderations arise. Here the -decree is one 
for costs, and it oan be enforced, apart 
from what was held inthe suit, as if it 
‘were a simple money-decree, though `a 
suit ‘for’ sale on the security bond may 
alao be maintainable. 

The learned Counsel for the judgment- 
debtor .sontends that the order passed in 
the regular suit was based on two grounds, 
thé frst in serial order being that all 
the necessary parties had not been im- 
pleaded. He argues that that finding render- 
ed the decision of any other matter in 
the suit unnecessary. But the question 
of the competency of a Court to entertain 
a suit is logically the first question that 
a Court has to decide before it can pro- 
ceed to determine the other issues, In 
Shib Oharan Lal v. Raghu Nath (11), which 

(7) 12 Ind. Cas. 549; 86 B. 42; 13 Bom, L. R. 909, 

(8) 80.C. 1060; 7 O. W. N, 914, 

(9) 27 Ind. Cas, 865; 19 C. W. N. 178. 

(10) 32 0. 494; 9 C. W. N. 372; 1 O-L, J. 118. 
(11) 17 A. 174; A W. N, (1895) 47; 8 Tnd. Deo. 
(N. B.) 497. 
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was followed in Jiwa Ram v. Salyan (12) 
and Har Sahai vi Ali Muhammad Khan (18), 
it was held that if there were two findings 
of fact, ‘either of which would justify in 
law the making of a decree, that one of 
such two findings of fact, which should 


-in the logical sequence ‘of necessary issues 


be first found and the finding of which 
rendered the other of ‘sush two findings 
unnecessary for the making of the decree 
which was made, ‘was the finding which 
would operate as res judicata. This diffi- 
culty arising out of the non-joinder of 
necessary parties was the first . matter 


with which the judgment dealt, but it 


was not the first matter in he order of 
logical sequence, because the matter sould 
only be taken up after the Court had 
decided that it had jurisdiction to hear 
the suit. If it came to the conclusion 
that -the suit was barred by section 47 
of the Code of Civil Procedure and that 
the remedy of the mortgagee was to apply 
for the execution of. her deeree by the 
enforcement of the securily, any decision 
dealing with the other matters raised in 
the suit sould only be ancillary or of 
‘secondary interest. That portion of the 
judgment which decided that a regular 
suit was not maintainable has. become 
final and operates as res judicata; and 
it is not now open to the judgment- 
debtor, who was a party to it, to go 
behind it and contend that the application 
for execution to enforce the security is 
not. maintainablé. The previous 
passed in execution is superseded by the 
order passed if the suit, $ 
The appeal is, therefore, allowed and 
the case is remanded to the Court below, 
with a direction to reinstate the execution 
proceeding and to proceed with the ap- 
plication for execution in the manner pro- 
vided ~by law. The appellant will get 
her costs from the judgment-debtor through- 
out. : 
ı Dantes, A. J. O.—I cononr, 
a party to play fast and loose with the 
Courts, as the respondeit has been per- 


mitted to do in this case, is nothing short’ 


of a dental of justice. It is, in my 
opinion, unnecessary form to deside whether 
both the findings on which the Subordi- 


(19) 9 Ind. Cas. 983; 8 A. L, J. 409, * 
(13) 20 Ind; Cas, 286; 16 O, 0. 178, 
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nate Judge’s judgmwentof 20th December 
19.6 was based constitute res judic ta 
or only one of them—a point expressly 
left open in Har Sahat v. Ali Muhammad 
“Khan (13), as the Court held that the 
situation-referred to did not really arise— 
inasmuch as whether we adopt the view 
of the law taken by the Chief Court of 
the Punjab in Babu Lal v. Hart Bakhsh (14) 
or the view adopted’ by the Allahabad 
- High Court in Shib Charan Lal v. Raghu 
Nath (U1), in éither case the finding that 
the plaintiff's remedy lay in the execution 
department certainly did so operate. 
Appeal allowed. 


(14) 41 Ind. Cas, 479; 18 P. R. 1918; 122 P, W, R. 
1917. 


COURT OF THE FINANCIAL 
COMMISSIONER, BURMA. 
Revenve Stawp Rererence No. 5 or 1918. 
March 14, 1918, 
Present: —Mr, Thompson, F. C. 


In re M. A. RAEBURN & Co. 

Stamp “Act UII of 1899), Sch. I, Art 18—Bill of 
eachange—Order on firm to pay specified sum to 
- certain person or bearer. 

An order directing ‘a certain firm to pay a speci- 
fied sum of money to a certain person or bearer is a 
bill of exchange payable on demand and is charge- 
able with a duty of one anna under Article 13 of 
Schedule I of the Stamp Act, 


Case referred by the Collector of Rangoon, 
under section 56 (2) of the Stamp Act, as to 
whether the following document was charge- 
able with stamp duty. 

MEMO. : 
Rangoon, 6th February 1918. 
T., S. Perichiappa Chetty, 
lz, Mogul Street. 

Pay to Messrs. Goolam Ariff Estate Gombe 
any or bearer rupees three hundred and 
seventy-five only. . 

Rs. 375. 

_ (Sd.) M. A. R. Raeburn & Company. 

ORDER.—The instrument which has 
“been referred to, me by the Collector of 
Rangoon under section 56 (2) of the Indian 
Stamp Act, and which is filed at page 3 of his 
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Proceeding No, 211 of 1917.18, is undoubted- 


‘Jy a bill of exchange payable on demand and 


is chargeable with a duty of one anna 
under Article 13 of the Schedule I cf the 
Act. 

Answer accordingly, 


ALLAHABAD HIGH COURT. 
Execution Seconp Apresar No. 296 
or 1617. 

. April 10, 1918. 

Present :—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
MOHAMMAD ILTIFAT HUSAIN 
Decree. HOLDER— APPELLANT 
tersus 
ALIM-UN-NISSA AND OTHZ8S— JUDGMENT- 
DeRTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 6, order refusing to pass decree under, whether decree 
—Court-fee on appeal, calculation of —Court Fees Act 
(VII of 1570), Sch. T, Art. 1. 

An order refusing to make adecree under Order 
XXXIV, rule 4 of. the Civil Procedure Code, is a 
decree within the meaning of the definition of that 
term in section 2 of the Code, and an appeal against 
it must bear ad valorem Court-iees, calculated upon 
the value of the subject-matter of the appeal. 
[p. 562, col. 3.] 

FACTS appear from the following 

Rerort or THE Stamp REFORTER. — This 
is an appeal against the decree of the 
Courts below refusing to grant the 
decree-holder appellant’s application for a 
personal decree under Order XXXIV, rule 
6 of the Code of Civil Procedure, on 
the ground that it was time-barred. On 


-the authority of the ruling of this Court 


to be found in Yajammul Husain Khan v. 
Muhammad Husain Khan(1), ad valorem Court- 
fee must be paid both in the lower 
Appellate Court and in this Court on the value 
of the relief sought. Accordingly a Court- 
fee of Rs. 2:5 must be paid in each Court on 
Rs. 5,456, the value of the appeal in each 
Court, A Court-fee of annas eight having 


(1) 35 Ind, Cas, 168; 14 A. L. J. 328 
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been paid in the lower Appellate Court and 
of Rs. 2 inthis Court, there is, therefore, a 
deficiency of Rs, 587-8-0, or Rs. 590 minus 
Rs. 2-2-0 
. Objection having been taken to the above 
report before the Taxing Officer, he referred 
the case tothe Judges hearing the Appeal 
who made the following 

ORDER.—A report has been sub- 
mitted by the office that the appellant 
was liable for additional Court-fees in the 
lower Appellate Court calculated upon the 
value of the subject-matter of the appeal, 
The application was for a decree under 
Order XXXIV, rule 6, made in the 
original mortgage suit. The application, 
of course, could be made on an 8-anna 
stamp, but the question iss what should 
the fee be which either’ side would have 
to pay if they were dissatisfied with the 
ruling of the Court to which the applica- 
tion was made. In the present case the 
Court made an order ‘dismissing the 
application for a decree under Order XXXIV, 
rule 6. In the case of Tajammul Husain 
Khan v. Muhammed Husain khan (1) Mr. 
Justice Tudball held that fe defendant 
against whom a decree under“Order XXXIV, 
rule 6, had been made was obliged to 
pay an ad valorem Court-fee on the decree 
which had been made against him. The 
learned Judge was of opinion that the 
decision appealed against was clearly a 
“decree” within the meaning of the Code 
of Civil Procedure. We think that the 
view taken by Mr. Justice Tudball was 
correct, The only difference between that 
case and the present is that the Court 
of first instance, instead of granting a 
decree under Order XAXIV, rule 6, refused 
to make such decree. We think that an 
order refusing to make a decree under 
Order | XXXIV, rule 6, must be regarded 
as a “decree” within the meaning of ‘the 
definition of that term in the. Code of 
Cıvıl Prosedure. We think that the report 
of the offive as to the hability of the 
appellant for payment of ad valorem Court- 
fees in the Bret appeal was correct and 
that the amcune must be paid by the 
appellant. 


` Order accordingly, 
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ALLAHABAD HIGH GOURT, 
Execction Seconp APPRAL No. 296 
or 1917. 

April 10, 1918. 

Present :—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kz. 
MOHAMMAD ILTIFAT HUSAIN— 
Duores-Honrper—APPELLANT 

f versus 
ALIM-UN-NISSA AND OTHERS— JUDGMENT- 
DEBTORS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
T. 6 — Application for personal decree, whether applica- 
tion in execution—Limitation, commencement of ~Limi- 
tation Act (IX of 1908), Sch. I, Art. 181. 

An application under Order XXXTV, rule 6, is an 

application in the original suit for a new decree and 
it cannot be regarded as an application in execution, 
Such an application should be made within three 
years from the time when the right to make such 
application accrues and the Article which governs 
the application is Article 181 of the Limitation Act. 
Le: 66, col. 1.] 

Some nfortgaged property was put up to sale in 
„execution ofa mortgage decree in 1yil and was 
purchased by the decree-holder. The proceeds of 
the sale being insuflicient to satisfy the mortgage 
debt, vhe mortgagee made an application in 1yi3 
under Order XXXIV, rule 6, fora pe:sonal decree, 
That appiication proved ineffectual and he made 
another application for a similar deoree in 1916: 

Held, that the application, not being an application 
for execution of the original mortgage decree, was 
barred by time and that the interim application did 
not save limitation. [p. 663, col. 1.], N 

Hixeantion second appeal from a decree 
of the District Judge of Badaun. 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellant, 

-~ Messrs. S. A. Haidar and Muhammad 
Yusuf, for the Respondents. 

JUDGMENT.—This appeal arises out of . 
an application under Order XXXIV, rule 6. 
This rule applies to cases in which after 
the mortgaged property has been sold the 
mortgagee comes to Uourt and askg fora 
personal decree for the balance left due. 
The rule provides that where the net 
proseeds df any such sale are tound to be 
Insuificient to pay the amount due to the 
Plaintift, if the balance 18 legally recover- 
able trum the detendant otherwise than 
out of the property soid, the Uocurt muy 
pess a decree tor such amount.” In the 
present case the original mortgage “decree 
was obtained in Febrnary a9Jö. ‘I'he 
mortgage property consisted of two villages. 
In the eventa which happened the mort- 
gageo became entitled to the equity of 
rademption of one of the villages the 
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result being that.the two interests (that is, 


the interest of the mortgagee and the 
interest of the mortgagor) vested in one 
person, This operated to discharge the 


mortgage to the extent of the value of 
the property acquired by the mortgagee, 
In the year “1911 the other village was 
put up to sale and purchaced by the 
decree-holder. Accordingly the mortgaged 
property and all rights in respect of it 
were exhausted in the year 1911, and it 
was on this basis that the application for 
a personal decree was made. The appli- 
cation was made in the year 1915, but 
there was auother application for a similar 
decree in the meantime (1913). If the 
present applicaticn can be regarded as an 
application for execution of the original 
mortgage decree, then perhaps the appli- 
cation which was made in 1913 would save 
limitation. If, on the other hand, the 
present application is not an application for 
execution of the original mortgage decree but 
is an application for a fresh decree, then the 
application should have been made within 
three years from the time when the right 
to make such application accrued, and the 
Article which governs the application is 
Article 181 of the Limitation Act. We 
find it impossible to hold that an appli- 
cation for a decree under the provisions 
of Order XXXIV, ‘rule 6, is an appli- 
cation for the execution of the original 
decree which was a decree for the sale 
of certain property; we think that it is 
an application in ‘the original suit for a 
new decree and ‘that it cannot be regarded 
as an application in execution, Ina some- 


- what similar case of Behari Lal v. Bisheshar 


Dayal (1) Mr. Justice Chamier seems 
to have expressed the view that Artisle 181 


governs an application for a decree under 
In this view the’ 


Order XXXIV, rule 6. 
order of the Court below dismissing the 
application was correct, although the reasons 
for the Oourt’s decision may be open to 
question. We dismiss the appeal with costs. 
Appeal dismissed. 


(1) 14 Ind, Cas. 691; 9 A. L. J. 562. 


MADRAS HIGH COURT. 
Civiu Appeat No. 177 or 1916. 
March 21, 1918. $ 
Present :—Justice Sir William Ayling, Kr., 
and Mr. Justice Seshagiri Aiyar, 
Sri PUSAPATI VENKATAPATAIRAJU 
GARU AND otunrs— D:FENDANTS Nos, 1 TO 4, 
: 6 AND 7—APPELLANTS 
versus 
Sr. Raja VATSAVAYA VENKATA SU. 
BHADRAYYAMMA JAGAPATI BAHA. 
DUR GARU—Ptarntiry — RESPONDENT., — 
Contract Act (IX of 1872), ss, 23, 32, 55, 64, 65— 
Contract to finance litigation and to share in property 
decreed on success, nature of—Loun—Contingent 
contract — Construction of document—Champerty— 
Failure to advance full amount agreed upon, effect of — 
Breach of contract—Rejund of consideration advanced, 
right af lender to—Stipulation for compromise in 
particular manner and charge on amount of compro- 
mise— Compromise effected differently—Charge, enforce- 


-ability of-—Assignment of future property, validity of 


Benefit of contract, participation in, where no privity, 
effect of—Transfer of Property Act (IV of 1882), ss. 5, 
6, 68—Regisiration Act (XVI of 1908), s. 49—Charge, 
unregistered, creation of, on moveables and immoveables, 
effect of. == 

Where a person agrees to advance moneys to 
another from time to time up to a certain limit 
with the object of financing a litigation by the latter, 
but fails or refuses to pay the full amount, he is, 
nevertheless, entitled, under section 64 of the 
Contract Act, toa refund of the amount actually 
advanced by him. [p. 574, col. 2.] 


> Chokalingam Mudaliar v, Mahomed. Sheriff Saheb, 17 
Ind. Cas. 894; 28 M. L. J. 680; 12 M. L. T. 694; (1912) 
M. W. N. 1212 and H. Dakin & Co. v. Lee, (1916) 1 
K. B. 666; 84 L. J. K. B, 2034, followed. 

Underwood v. Lewis, (1894) 2 Q. B. 306; 64 L. J. Q. 
B. 60; 9 R. 440; 70 L. T. 888; 42 W. R. 517 and 
Sumpter v. Hedges, (1898) 1 Q. B. 673; 67 L.J. Q. B. 
545; 78 L, T. 378; 46 W. R. 454, distinguished, 

It depends on the terms of the document whether 
the subject of.it is to be treated asa loan, [p. 570, 
col, 2.] 

Where the agreement is to finance a litigation 
against a person in possession of certain property 
and in favour of persons who are themselves unable 
to find the necessary funds, and the person financing 
is to get a share of the property in the event of 
the success of the litigation asifthe full amount 
was paid and no provision is made for the refund 
of the amount in the event of failure, the trans- 
action cannot be treated as a loan, [p. 671, col. 1.) 

Such a contract is champertous, but the promisee 
is entitled to recover what he has advanced in the 
event of the litigation ending successfully to the 
promisor. [p. 571, col. 1.] 


A person cannot be charged with liability merely 
on the ground that he has benefited by a contract 
entered into by another. [p. 575,,col, L] 

An assignment of future property is not invalid 
in India. Section 6 of the Transfer of Property Act 
does’ not contain a total prohibition against the 
assignment of all future property, but must bg 
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construed as an exception to the general rule in 
favour of transfers of property, present and future, 
[p. 572, col. 2.) 

Portions of a section should be construed ejusdem 
generis with the rest of the section. [p. 572, col. 3; 
p. 74, col 1) 

The words ‘of a like ratare’ in clause (a) of section 
6 indicate that the ‘possiblity’ referred to therein 
must belong to the same category as the chance of 
an heir-apparent or the chance of a relation 
obtaining a legacy. [p 472, col. 14) 

Under section 58 of the Transfer of Property 
Ach, a property can be specifie sfo long as it is 
identifivble, though it may not be-in existence on 
the date of the transfer A transfer, therefore, if 
otherwise valid, is not rendered inefficacious by 
reason of the subject-matter not having been in 
existence on the date of the agreement [p. 572, col, 1.] 


Where a loan is charged ona property, a mere ' 


default of the lender to pay the fnll amount of the 
charge would not deprive him of his lien in respect 
of the money actually advanced. “There will bea 
lien pro tanto. [p 573, col. 2.) 


Where a loan advanced with the object of financa ` 


ing a litigation is charged on an amount which 
may be secured by a compromise in the suit to be 
„effected in a particnlar manner, and the compro- 
mise is effected in a different manner, the lien 
-will not attach itself to the substituted property, 
especially where the parties put an end to the 
contract before the compromise, [p 472, col. 2] 
Where there isa blend of moveable and immove- 
able properties in respect of which a charge is 
created, if the document creating the charge is not 
registered, it will only deprive the promisee of-his 
right in the immoveable pruperty and will not affect 
his rights in the moveable property. [p. 574, col. 1 ] 
Pulaka Veetil v. Thiruthipalli, 1 Ind, Cas. 1; 32 M. 
410; 19 M. L, J. #84, followed. ` 
Plaintiff's husband, agreed on 25th May 1903 io 
advance moneys up to alimit of Rs 31,50,00 to 
defendants Nos. 2, 3 and 4 with the object of 
financing a suit by the latter to recover a Zemindari, 
in consideration whereof the latter agreed to convey 
to plaintift a 3/16ths share in the property in the event 
of their succeeding in the litigation. It was stipulut- 
ed that the defendants should not compromise the 
suit with their adversaries without the lender’s con- 
sent. This agreement was varied in '9)8 by another, 
whereunder the lender was to advance two lakhs 
of rupees and geta fourth share and no compromise 
was to be entered into by the defendants without the 
consent of the lender or of his Vakil. The amount 
advanced was charged on the amount which might 
be secu‘ed under the compromise Plaintiff’s hus- 
band, after advancing about Rs 70,010, declined to 
advance any further sum as there were misunder- 
standings between himself and his debtors. The 
suit by defendants was compromised, but nob 
in the manner specified in the agreement. 
Plaintifi’s husband having died, plaintiff sued to 
recover the amounts actually advanced and interest 
thereon and to have it charged on the amount of the 
compromise: 


Held, (1) that plaintiff was entitled to a personal 
decree for refund: [p. 574, col. 2} 

(2) that the lien created on property to come into 
existence in future was valid; (p.673, coh 1.) * 


(8) but that the lien could not be fastened on the. 
amount of the compromise as plaintiff’s: husband had, 
priorthereto, broken the contract and the compro- 
mjse effected was not in accordance with the 
agreement. [p, 578, col. 2.] 

Appeal against the decree of the Court of 
the Temprorary Subordinate Judge, Vizaga- 
patam, in Original Suit No. 10 of 19138, 


FACTS appear from the judgment. 

The Hon’ble A. Srinivasa Atyangar’ (Advo- 
cate-Genera}), for the Appellants.—The 
agreement between the parties was not a loan, 
The object of .the transaction was to 
finance a litigation in favour of persons who 
had no funds and,. though the arrangement 
is beneficial to the lender in the event of 
the litigation -ending successfully to the 
borrower, there is no provision for refund 
of the amount advanced in case of failure. 
The contract was distinctly oshampertons 
and unenforceable and plaintiff is not en- 
titled to a return of even the amount actual- 
Jy advanced by her husband, The travs- 
action should be treated as a contingent 
contrast, which eould be enforsed only if 


‘the contingency provided for, vz, the sug- 


cesa of the litigation, happened: Kalka Singh 
v. Paras Ram (1), 

Assuming that the transaction was a loan, 
no lien was created under the tgreement 
on the amount of the compromise actually 
effected by the parties. The compromise 
contemplated by the parties and to which 
the lien was to attach was a compromise 
assented to by the lender or bis Vakil, 
Mr. V. Krishnaswami Aiyar. The lien can- 
not fasten itself on the amount of the com- 
promise which was different from what the 
parties intended. : 

No charge can be created on property 
which is not in existence on the date of 
the contract. In India, at any rate, future 
property cannot be assigned. ln section 
5 of the Transfer of Property Act, the 
comma after the word ‘ property ’ and before 
the words ‘in present or in future ’ governs 
the word ‘ conveys’ and not the word: ‘pro- 
perty’, Section 5 nowhere indicates that 
fature property can be conveyed. Section 
6 does not indicate it either. Clauses (a) 
to (7) of section 6 only illustrate the 
general principle that future property should 


(1) 22 ©. 434; 22 T. A 68; 6 Sar. P. C, J. 545; 5 M, 
IL. F.-14; Rafique & Jackson's P, C. No, 137; 11 Ind, 
Dec. (N. s.) 290 (P.O). r 
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not be conveyed. The present case falls 

~ under ‘other mere possibility of a like natare’ 
in clause (a) of section 6. The words ‘speci- 
fio immoveable property’ in section 58 in- 
dicate that property notin existence can- 
not be. the subject of transfer. 

The lender in this case broke the contract 
and is not entitled to enforce the lien, if 

“ib can be validly enforced. Nor is the 
plaintiff entitled to a personal: desree for 
the amounts actually advanced by her hus» 
band under section 64 of the Contract Act, 
as the agreement was to advance a specific 

_ amount, was one and indivisible and no 
apportionment could be claimed on the prin- 
ciple ofguantum mersul. ~~ 

Defendants Nos. 1, 5 and 6 were not par- 
ties to the. contract and could not be made 
liable merely bacause they participated in its 
benefit. 

Mr, K. Srinivasa Atyangar, for the Respond- 
ent.—-The transaction is a loan and the 
plaintiff is entitled to a refund of the 
amounts actually advanced by her husband. 

- The written agreement bet*ean the parties 
expressly recites that the amount advanced 
was a loanand there is also mention of 
interest. Even were it shampartons as a 
traffic in litigation, the promisee is entitled 
to recover sums actually advanced, in the 
event of its terminating in the borrower's 
favour. 

The charge created on property to come 
into existence subsequently is not invalid. 
In Tailby v. Official Receiver (2) assign- 
ments of future property have been held 
to be vaild. The principle is applicable. 
to India and section 6 of the Transfer of 
Property Act does not derogate from its 
applicability. The section mnst be coastraed 
as.an exception to the general rule in 
favour sf transfers of property, pressnt or 
future, 

The words ‘specific immoveable property’ 
in section 58 of the Ast rafer to property 
that is ilentifable though not actually in 
existence on the date of the transfer, and 
a transfer is not invalid merely because 
the property is not then in existence, f 

The lien, though origioally agreed to be 
attached to a--compromiss brought abant 
with the oonsenf of his lender or his 


(2) (1883) 13 A.C. 528; 5681. J. Q. B. 75; 60 D. T 
162; 37 W, R, 513, 


Vakil, is not wipel out because the oom- 
promise was brought about differently. 
The provision for the lender’s or his 
Vakil’s assent was intended to safeguard 
the lender’s interest and there was nothing 
to prevent the plaintiffs husband from 
accepting the compromise if it was for 
his benefit, 


The plaintiff is entitled, under section 64 
of the Contract Act, to a refund of the 
amount astavlly alvunsed even though it was 
shcrt of the stipulate! amount: Ohokalingam 
Mu laliar y, Mahomed Sheriff Saheb (3) and H. 
Dikin & Oo v Lz: (4), and the lien can also 
be enforesd pro tanto: Anakaran Kasmi v. 
Saidamadath Avulla (5), Ohinnayya Rawutan v. 
Ohidamboram Chetti (5), Tirumal Raju v. 
Pandla Muthial Naidu (7), Rashik Lal v. Ram 
Narain (8) and Munsi.é Bajrangi Sahat v. Udit 
Narain Singh (9). 

The breach of contrast, on the part of the 
pliiatiff's husband, did not put an end to the 
contrast as a whole. The contract ended 
only in respect of moneys to be advanced 
after the date of the breach: Freeth v. 
Burr (10) and Mersey Steel and Iron Oo. v. 
Naylor (iL, 


JUDGMENT.—This is an offshoot 
the suit for Vizianagaram Zsmindari, namely 
Original -Sait No. 13 of 1903, onthe file 
of the District Court, Vizagapatam. The 
present defendants were the plaintiffs in 
that auit, and it was iastituted to recover 
the Z-mindari of Vizianagaram. That snit 
was dismissed by the Court of first in. 
stance in 1908. An appeal was preferred to 
the High Court which was disposed of by 
a compromise in March 1913, The present 


(3) 17 Ind. Cas. 894 23 M. L.J. 680; 12 M. L.T., 
594; (1912) M. W. N. 1212. 

(4) (1916) i K. B. 556; 84 L. J. K B. 2981, 

15) 2 M. 79; Bind. Jur. 812; ı Ind, Dec. (x. 8.) 


326. 
(6) 2 M.212; 5 Ind, Jur. 356; 1 Ind. Deo, (x. s.) 


au) 9 Ind, Cas. 28935 M. 114; 21 M. L.J, 169; 
1911) 1 M. W N. 113; 9 af, L, T. 286, 

(8) 13 Ira. Cas. 618: 84 A 273; 9 A. L, J 198, 

(9) 10 U. W. N. 932. 

(10) (R74) 9 Ù. P, 208; 43 L. J.O P. 91; 29L T 
773; 22 W. KR. 370. - 

(11) (1834) 9 A. O. 434; 53 L, J. Q. B, 497; 51 L. T. 
637; 32 W. B. 989. 
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suit is by the widow -of the Zemindar of 
Tuni, who finanted that litigation on behalf 
of the plaintiffs (the present defendants), 
for a sum vf nearly two lakhs of rupees, The 
Subordinate Judge deoreed the claim. 

The negotiations which led to the con- 
tract “need not be gone into in any detail. 
Up to May 1906 the expenses of the liti- 
gation were borne’ by the present defend- 
ants from their own pocket, On the 
22nd May 1906 the first agreement Ax- 
hibit A was executed by the 2nd defend. 
antand his sons, the 3rd and 4th defend- 
ants, to the then Zemindar of Tuni, by 
which in consideration of the latter agree- 
ing to assistthe defendants with money for 
the expenses of the litigation, they under- 
took to give him a certain share in the 
Yemindari, Exhibit Al was also executed 
on the same day tasell a share of the 
estate. Ono the 14th August 1907 Exhibits 
B and Bl were executed, which altered 
the original agreement in some material 
particulars. We shall have to refer to these 
agreements at some length later on. After 
arguments had begun to be addressed by 
the Pleaders engaged in the Vizianagaram 
the Zemindar of Tuni complained 
that the funds supplied by him were being 
misspent by the defendants. This led to 
angry correspondence between the parties, 
and ultimately the Zomindar of Tuni refus- 
ed to advance any further sums. This 
was about the endof February 1908. The 
suit was proceeded with with the help of 

others and judgment was pronounced 
sintak the present defendants on the 25th 
July 1908. It is common ground that 
the Zemindar of Toni did not supply any 
funds for the appeal filéd in the High 
Court, nor was he asked to do so. The 
amount advanced by the plaintiffs hus- 
band before February 1908 amounted to 
about Rs. 93,000. -The Zemindar of Tuni 
died in 1911. - 

The plaint in this suit, as originally 
framed,- alleged that: the defendants broke 
the contract and that the plaintiff was 
entitled to be paid out of -tbe moneys 
secured -under the compromise the amount 
of principal and interest due to ber for 
“the moneys actually lent,’ and that she 
was also entitled to a 3/32nd share in the 
balanse of the compromise amount and in the 
annuities secured under the compron.ise, 


The plaint was subsequently amended by 
alleging, in the alternative, that it having 
become impossible for the plaintiff’s hus- 
band to be a party to the compromise 
owing to his — and also because of 
the fact that Mr. V. Krishnaswami Aiyar 


on whose assent “sim prosa was to 
be effested died on the 22nd December 
1911, the contract between the parties 


became void, and that under section 65 
of the Indian Contract Act the plaintiff 
is entitled to a refund of the moneys 
actnàlly advanced by her husband, although 
she may not be entitled to specific perform- 
ance of, the contract to give a share in 
the balance of the compromise amount and 
in the annoities. These new allegations 
are contained in paragraph 29 (a), (b) 
and (c) of the plaint and in prayer (e) 
of paragraph 38. The 2nd defendant’s 
plea is that the plaintiff's husband broke 
the contract, and as the agreement was 
champertous she is not entitled to any 
relief whatsoever. He also pleads the bar 
of limitation. Defendants Nos. 1, 5 and 
6 contend that they were not parties to 
the arrangement entered into by the 2nd 
defendant with the Zemindar of Tani and 
that their share in the sompromise-amount 
is not liable for the plaintiffs claim. A 
large number of issues were framed by 
the Subordinate Judge. With most of 
them it is not necessary to deal in this 
appeal. His main conclusions are that the 
second agreement sperseded the first; that 
the plaintiff's husband was justified in 
breaking the contract between him and 
the 2nd defendant; that the suit is not 
barred by limitation; that the ‘share of 
defendants Nos. 1, 5 and 6 is also bound by 
the contract of the 2nd defendant. On 
the additional issues ` framed regarding 
section 65 of the Contract Act, his find- 
ing is that section 65 applies to the oase 
and that the plaintiff is entitled toa refund 
of the amount actually advanced by her hus- 
band with interest thereon. 

A number of interesting questions of law 
have been argued before us by the Advocate. 
Ganeral on one side and by Mr. K. Srinivasa 
Aiyangar on the other. Before dealing 
with the legal questions, we shall first 
consider the question as to who broks the 
contract, The Sabordinate Jadze’s judg- 
ment js by n> maang fall or clear. We 


e- 


` 
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have been obliged to deal with the facts of 
the case as if we were, hearing the case as the 
Court of. first instance. _ 

The main features of the two agreements 
should be set out before proceeding to 
examine the other documents bearing on 
the question of the breach of contract. 
Under Hxhibit A the arrangement was 
that the Zemindar of Tuni should advance 
Rs. 1,50,000 for the expenses of the snit, 
and that 3/l6th of the property in suit, 
namely the Zemindari of Vizianagaram, 
should be conveyed to the lender for that 
consideration. The sub-paragraphs of para- 
graph 1 refer to the mode of application of 
the money to be advanced. Paragraph 2, 
sub-paragraphs (a) and (b), deal with the 
mode of conveying 3/16th share. 2 (c) says 
that if the lender was unwilling to take 
either a sale-deed or a permanent lease 
of the Zemindari, the debtor shall pay the 
amount with interest at 3 per cent. per 
mensem thereon on the security of the 
Zemindari. There is a penal provision in 
2(d) which we need not referto. Para- 
graph 3 is important. . It provides for the 
creditor advancing not less than Rs. 50,010 
and that if he was unwilling to lend 
further. sums certain modified terms 
should be substituted. The rd clause of 
that paragraph says: “If you should your- 
self give up ths conduct of the above 
said snit in the lower Court without apend. 
ing the Rs. 50,C00 as abovesaid, 
shall forfeit all expenses incurred till then.” 
Clanse 5 of the same paragraph says that 
no compromise should be entered into with- 
out the consent of the creditor. Exhibit 
Al is merely an ‘agreement to convey 
the 3 16th share in case the Rs. 1,50,000 was 
advanced by the creditor. A and Al were 
in May 1906. Apparently after the suit 
had proceeded for some months, it -was 
found that more money would be required 
than was agreed upon in Exhibit A, and 
parties intended to 
change the terms of the contract in some 
particulars, As a result of further negotia- 
tions, Exhibits Band Bl were exesuted on 
the 14th’ August 1907. Exhibit B corre- 
ponds to Exhibit Al and Bl to A. We 
are mainly concerned with Exhibit Bl. The 
materia] changes introduced inthe new agree- 
ment may be thus stated:— - 

(a) Instead of Rs. -1,50,000 the lender 


you 


agread to advance two lakhs of rupees if these 
were required. 

(b) Instead of getting only a 3/16th share 
the lender secured a fourth share and also 
an additional property which was the summer 
residence of the Zemindar. 

(e) The stipulation as to forfeiture was 
omitted, 

(d)- The old provision that there should 
be no’ compromise without the consent of 
the lender was re-inserted with a proviso 


‘that if Mr. V. Krishnaswami Aiyar advised 


that a compromise was beneficial, it should be 
agreed to. 

These are the main differences between 
the first and the second agreements. At 
the time of the second agreement the 
plaintiff’s husband had lent Rs. 66,000. In 
paragraph 2 of Exhibit Bl it is stated 
that Rs. 66,000 plus a sum of Rs, 5;500 spent | 
by the lender himself had been advanced 
up to that date; and that a further sum 
of Rs, 16,000 would be paid almost im- 
mediately. The same paragraph says: "It 
is also agreed that we should be rendering 
accounts as stated above and you should 
be again giving money within a week after 
being asked for.” There isa dispute as to 
whether. the last portion of the Ist paragraph 
and the 2nd paragraph have been correctly 
translated. So far as the Ist paragraph is 
concerned, a fresh translation has been made 
which has been accepted by the learned 
Vakils as fairly accurate. As regards the 
2nd paragraph the Chief Interpreter ad- 
mitted that the language is so ambiguous 


“that he is unable to say whether the parties 


intended to say that no further ascounts 
regarding the Rs. €6,0C0 should be asked 
for or whether they stipulated for a fresh 
soratiny of the accounts in respect of the 
gums already expended. Having regard to 
the fact that full accounts had not been 
furnished by this time, we are inclined to 
agree with the learned Vakil forthe re- 
spondent, though not without some hesitation, 
that the parties did not understand by 
paragraph 2 that there should be no serutiny 
of the acsounts in respect of moneys already 
advanced. The Rs. 16,000 agreed to be 
lent immediately under the new agreement 
was given within three months of that 
agreement. Admittedly before the second 
agreament, Exhibit G was sent by the 2nd 
defendant to the-plaintiff’s husband. That 
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accounted for an expenditure of Rs. 49,117 


„and gave credit to a sum of Rs. 38,000 
received, It showed a balance of 
Rs, .1,117-10-7 as being still due. This 


was on the llth January 1907. Exhibit 
G1 is dated the 31st August 1907. ‘Although 
it sovers a period before the second agree- 
ment was entered into, it is clear that this 
account was not inthe hands of the plaintift’s 
husband when Exhibit Bl was signed. G2, 
dated 6th January 1903, gives particulars 
of expenditure aggregating to Rs. 36,141-10-8 
and acknowledges receipt-of Rs. 27,000, 
leaving a balance of Rs. 9,141-10.8 to be 
paid by the creditor. Between the date of 
the second agreement and January 1908 the 
‘ parties seem to have been working hare 
moniously. On the 19th January 1908 the 
first note of discord appears. Exhibit F 
written on that date by the Diwan of the 
Zemindar of Tuni to the 2nd defendant com- 
plains: “Contrary to the criginal agreement 
the amoznt of Rs. 10,450 for the day fees 
of M. R. Ry. B. Venkatapatiraju Garu and 
Rs. 2,165 for the fees of the said Venkata- 
patiraju (Gerus younger brother are 
entered therein, These items were read 
out to Sri Mabarajahvarn. He was pleased 
to say that settlement was not made to 
pay fees to these persons and that Ra. 12,615 
specified as fees payable: to those persons 
should be recovered from them, and ex- 
pended for the costs of the suit in future”, 

“At the end of the letter it is stated: “In 

your oredit and debit accounts, particulars 
of some items are not written. I shall 
write the letter soon about them, Im- 
mediftely after this credit and debit are 
settled, Ishall send the money required”. 
By this time Exhibit G was in the hands 
of the Zemindar and his Dewan. Neither 
at the timé of the second agreement nor 
until this date was any complaint made 
that out of the moneys advanced by the 
Zemindar of Tuni the two Vakils referred 
to in Exhibit F should not have been 
paid. It was sonceded that there is no 
writing to show that these two gentlemen 
were not to be remunerated from the funds 
supplied just like other Vakils engaged in 
the case. We are referred to some evidence 
regarding an oral agreement between the 
‘Yemindar of Tuni and the 2nd defendant. 
We have not the least hesitation in saying 
ihat we do not believe this evidence. - The 


reply to Exhibit F is Exbibit IX. It is, 
dated the 27th January 1908. It draws. 
attention to the fact that accounts had 
been sent containing entries of payments 
to the two Vakils and that those entries 
had not been objected tc atthe time of the 
second agreement; it also contains a denial 
of. the suggestion that the two Vakils agreed 
to work gratis, One statement in that 
letter was somewhat sbarply oriticised by Mr. 
K. Srinivasa Aiyangar. Atout the end of this 
long letter the 2nd defendant says: “Moreover, 
I have sold some portion out of the land 
I am entitled to in the Vizianagaram 
Samasthanam and have deposited the said 
sale amount with you on account of the 
expenses of the suit, settling that you will 
give the money whenever asked by me. 
While so you cannot raise such objectiors ` 
as these.” It is true that this isa rather 
extravagant way of stating that the in- 
debtedness is on the side of the plaintiff. 
But if we look at Exhibit B, the language 
does not appear to be altogether irrelevant. 
This is what Exhibit B says: “We further 
hereby declare to have received from you 
the abovesaid amount, Rs, 2,00,0C0, and its 
interest as abovesaid for the necessary suit ex- 
penses as consideration of the abovesaid sale- 
deed as per this second agreement, dated this 
day, and therefore execute to you the same.” 
Apparently the parties agreed to regard it 
om paper as if one-fourth of the Zemindari 
was sold to the plaintiff's husband and 
that be was to treat himself as being in 
possession of the two lakhs of rupees, the 
consideration amount, asa depositary from 
whom the money for the expenses was to be 
drawn from time to time. Apart from this 
sentence no objection can be taken to the 
tone of the letter, Exhibit IK. We do not 
think the suggestiun is in any way grotesque, 
having regard to the language of Exhibit B. 
After Exhibit IX was received, Exhibit F2 was 
sent by the plaintiff’s husband to the 2nd 
defendant. Here’ again objection is taken 
to the payment to the two Vakils: “Besides, 
some of your officials have told in person 
that no fees need be given to them”, It 
then proceeds to say: “As the debit and 
credit accounts sent by you have not been 
examined previously, they hava now been 
got examined,,.:........At the time when 
you first submitted credit and debit accounts 
we have not otlys caid in 9 definite 
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manner in the presence of many: persons 
that fees should not be given to Sres Ven- 
katapatiraju Garu and Sree Narasimharaju 


Garu, but your men also bave told us from . 


the very beginning that as they are persons 
connected with you they will work in ‘connec- 
tion with this suit without taking fees.” The 
two statements are somewhat inconsistent, 
one statement saying that.no accounts were 
looked iato, the other that the accounts were 
looked into and that the defendants’ men 
were told that these entries regarding pay- 
ments to the two Vakils were objection- 
able. Tho letter winds up by saying: “If 
before this yon spend this money (referring 
apparently to thé money to be got back 
from the two Vakils), you give proper 
particulars for such of the items as regards 
which no details were given or with regard 
to which there are disputes, and also send 
receipts and vouchers for the remaining 
items, namely, fees for Madras Vakils, etg., 
we shall compare them, and if we find 
them correct and proper, we shall send 
money if any more money is still wanted 
for purposes of this suit.” Here again for 
the first time we find objection is being 
- taken tovouchers for payments made not 
being sent. Before considering the reply to 
this letter if must be mentioned that on the 
same day as Exhibit F2, F1 was sentin which 
objection was taken to the expenditure on 
out fees and other miscellaneous charges 
and also to the failure to furnish details, 
< vouchers and reseipts for sums debited, 
The sums objected to do not amount to 
any large figure.. To these two letters 
Exhibit VIII was the reply. It is dated’ 
the 14th February 1908 and it says: “The 
necessary particularg and the credit and 
debit accounts, as well- as the reseipts 
with my signatures, were given already. 
“There is no necessity for your ashing 
again regarding the settled credit and 
debit accounts and they are not wanted. 
Without raising any `: objection at that 
time, you are ‘now raising 
“ keepiig something in your mind. IL have 
no objection whatever -to your. ascertaining 
‘the particulars hereof if you want to know 
them. They might have .been ascertained 
correctly from the account sent already. When 
` gradit and debit accounts were sent with 
my responsibility and signature, there will 
bs nó proper grounds for the stoppage 


-Court according to law for 


“you.” 


objections, | 


of the business”, Apparently the 2nd 
defendant thought that some frivolous 
excuses were being offered to keep back 
the supply of money and that he was being 
unjustly suspected, That accounts for the 
tone of this letter. It is the letter of a 
man who felt that he was not in the 
wrong, and that the creditor was trying 
to find some exense for breaking off the 
agreement. . We do not understand this 
letter as a refusal to give the vouchers 
and receipts asked for in Exhibit Fi. It 
naturally complains that the objections 
taken to the accounts already sent are not 
bonu fide, The Dewan in the witness-hox 
stated that although he was appointed at 
the time the second agreement was entered 
into, he had not looked into Exhibit Gl 
before writing Exhibit F. It is impossible 
to accept this story. It may be that 
Zemindars are notin the habit of examining 
accounts sent to them, but to ask us to believe 
that the Dewan of the lender did not sutisfy 
himself that thé entries in the accounts sent 
before‘the new agreement was entered into 
were proper, is something which we oan- 
not agree to. To Exhibit VIIL, Exhibit M 
was the final rejoinder. Thatis dated 21st 
February 1908. The burden of that letter 
is that the money paid to the two local 
Vakils was improperly spent. It ends by 
saying: 1f you do not give a proper 
reply for this and as we consider that 
according to the terms of agreement with- 
out affecting our rights that the disputed 
terms are not properly debited under the 
suit costs, we shall take proceedings in the 
the recovery 
of the above sums from you and from 
those who have received the same from 
There can be no doubt that ‘this 
letter was intended to finally break off 
the relationship between the parties, In 
our opinion there was no justification for 
such conduct cn the part of the plaint- 
iff’s husband. The attempt to prove that 
there was no agreement to remunerate the 
local Vakils from the funds supplied by 
the lender has miserably failed. On the 
other hand we have the evidence of the 
2nd defendant, who has deposed straight- 
forwardly that it was part of the original 
agreement that thé local Vakils shonld be 
remnnerated from the borrowed money. 


We have the fact that Exhibit G was sent 
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containing various entries relating to pay“ 
ments to these two Vakils; it was in the 
hands of the plaintiff's husband and his 
Dewan lorg before the second agreement 
was entered into. We totally disbelieve 
the suggestion that the plaintiff's husband 
and his Dewan did not exsmine these 
accounts before Exhibit Bl was entered 
into. At the time of Bl at any rate a 
:new Dewan had taken charge of the plaint- 
iff’s husband’s estate. We cannot accept 
his evidence that he did not examine 
Exhibit G before the second agreement 
was entered into, There is no reason for 
presuming that the local Vakils were ex- 
pected to work gratis, Mr. Srinivasa 
Aiyangar referred to the fact that the two 
Vakils were related to the defendants, 
and he also made a faint suggestion that 
the Vakils obtained a share of the money 
secured by the compromise. There is 
absolutely no reliable evidence for this 
latter suggestion. The fact that these 
Vakils were related is not a ground for 
holding that they agreed to work gratis 
in the suit. It seems to us that the 
objection to the payments made. to these 
Vakils was only a pretext for break- 
ing off from the contract. ‘We can only 
conjecture the reasons, as the parties have 
not adduced all the evidence on the ques- 
tion of the motive which led the plaintiff’s 
husband to refuse to finance the litigation 
any further. But.we feel no hesitation 
in holding that the payment to these two 


local Vakils was not a good ground for- 


vefusing to carry out the terms of the 
gontract. Mr. K. Srinivasa Aiyangar 
commented upon the entries contained in 
Exhibits Gand Gland argued that they 
are lacking in definiteness and that the 
ereditor would be jnstified in objecting to 
. the bald entries regarding large sams of 
money said to have been paid to Vakils. 
They may have furnished good grounds for 
asking for partioulars and for objecting to 
make further pay ments unless these particulars 
were furnished. But it was not on these 
grounds that Tuni refused fo advance 
further sums. We are, therefore, unable to 
accept these post facfo comments as hav- 
ing influenced tte plaintifs basbini’s 
conduct in the step he took, Apparently 
until the time of Ec:Libit F, the plaintifi’s 
hysband trusted ta the honesty of the 3nd 
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defendant and never doubted that any pay- 
ments made by him were otherwise than 
honestly spent. There is no evidence that 
the 2nd defendant ever refused to ’ give 
particulars, ` We must, therefore, ` hold 
that the “contrast was broken by the 
plaintiff’s husband and not by the 2nd defend- 
ant, 

It was argued by the learned Vakil for 
the respondent that it was only a term 
of the cdntract that was broken and not 
the contract itself. Our reading of the 
correspondence does not lead to this result. 
Exhibits F series and M leave no room 
for doubt'in our mind that the plaintiff’s 
husband intended to break off further 
connection with the 2nd defendant and that 
he did convey that idea to him. 

This being our view on the most im. 
portant question of faot in the case, we 
now proceed to consider whether, even 


‘though the plaintiffs husband may have 


broken the contract, the plaintiff is not 
entitled to recover the moneys actually ` 
advanced. 

. It is noteasy to understand on what 
basis the Subordinate Judge has given the 
decree in favour of the plaintiff. Mr. K. 
Srinivasa Aiyangar who appeared in support 
of the judgment contended that the 
money advanced by his slient’s husband 
was a loan, and that it was a charge 
upon the amount of the compromise. It 
may be that some such idea was present 
to the mind of the Subordinate Judge, as 
in paragraphs 2,16 and 17 there is a 
reference to a lien. However, we have 
now to examine Exhibit Bi to ascertain 
whether the money advanced by the plaint- 
iff’s husband was regarded as a loan and 
whether it was made a charge upon the 
sum ` secured by the’ compromise. The 
learned Vakil for the respondent referred 
us to paragraphs 1, 4, 8 and 12 in support 
of his contention. In the lst paragraph 
in more than one place. the money to be 
advanced by the lender is spoken of as a 
loan, At the same time it must be 
mentioned that the vernacular expression 


. used’ in the document is usually rendered 


as ‘giving’ or ‘to give. This ‘is not 
seriously disputed. Therefore, too much 
importarice cannot be attached to the use 
of the word ‘loan’ by thé translator. The 
same observation applies to paragraph 4, 7 


4 


Vol. XLVIT] | 


INDIAN OAĐES. 


571 


PUSAPATI VENKATAPATAIRAIU GARU V. VATSAYAYA VENKATA SUBHADRAYYAMMA, 


‘In paragraph 8 the amount advanced is 


, proved successful. 


a 


spoken of as “prinsipal and- interest found 
due to you”. Again in paragraph 12 the 
expression is, the principal money advanced 
by you together with interest at Re. 1 
per sent.” Ifthe document stood by itself, 
there would be great force in the conten- 
tion for .the respondent that the money 
advanced was a loan, but we have to take 
into -account the fact that the avowed 
object of ‘the transaction .was to finance a 
litigation against a person in possession 
and in favour of persons who were them- 
selves unable to find the necessary 
funds, There is the further fact that the 
document provides that, even though less 
than Rs. 2 lakhs was advanced for the 
purpose, the lender was entitled to the 
sale cf the share as if the full amount 
was paid. There is the additional circum- 
stance that no provision is made for the 
refund of the amount in case the suit 
is dismissed. As against these condsidera- 
tions Mr, K. Srinivasa Aiyangar pointed 
to the fact that the Zemindar of Tauni, 
thongh not a relation of the defendants, 
belonged to their’ caste, and that it was 
sonsidered a meritorious ast to help that 
caste in getting possession of the property 
which thd late Raja of Vizianagaram bad 
resolved upon givicg fo a person who did 
not belong to the family. Taking all these 
various elements into consideration, we are 
not satisfied that the object of the under- 
taking was to give aloan. The transaction 
is .on the face of it schampertons, although 
as has been laid down by the Judicial 
Committee, that would not prevent the 
promiree from recovering what he has 
advanced in case the litigation 
The agreement between 
the parties partakes of the character 
of the contracts commented upon by the 
Judicial Committee in Ranee Bhobosoonduree 
Dossee v. Issur Ohunder Dutt (12) and Kalka 
Singh v. Paras Ram (1), to which our 
attention was drawn by the learned Ad. 
vocate: General, as contingent contracts whose 
enforcibility depended upon the happening 
ofa particular event, namely, the success of 
the litigation. However, as the construc- 
tion of the document is not altogether free 
from doubt, we donot propose to base our 


(12) 18 W. R. 140; 11 B. L. R. 86; 2 Suth. P, C. 
, 616; 3 Sar, P. ©. J, 186 (P. 0:), 


judgment on our surmise that the 
tract is not a loan. 

Now we shall proceed to deal with the 
other arguments in the case on the basis 
that the plaintiff's husband advanced a 
loan to the 2nd defendant. The next 
question is whether a lien was created on 
the compromise amount by Exhibit Bl), 
There was an interesting discussicn by the 
learned Vakils on the question whether in 
India a charge can be created upon pro- 
perty which was not in existence on the 
date of the document. Mr, K. Srinivasa 
Aiyangar for the respondent relied upon 
the observations of Lord Watson in Tadlby 
v.. Oficial Receiver (2) for the proposition 
that an assignment of after-acquired pro- 
perty will be valid, provided it is identifi. 
able. In the same case Lord Macnaghten 
points out: 

“Tt was well settled that an assignment 
of future property for value operates in 
equity by way of agreement, binding the 
conscience of the assignor, and so binding 
the property from the moment when the 
contract becomes capable of being performed, 
on the principle that equity considers as 


gon- 


done that which ought to be done, 
and in accordance with the maxim 
which Lord Thurlow said he took to bea 


universal ‘that whenever persons agree oon- 
cerning any particular subject, that, in a 
Court of Kqnity, as against the party him- 
self, and any claiming under him, volun. 
tarily or with notice, raises a trust?” The 
general trend of the views enunciated by 
the other noble Lords who took part in 
the case is in favour of holding that a 
transfer of property to come into existence 
at some future time is nothing more than 
an agreement to convey that property when 
it does come into being. This and other 
cases were considered very resently by the 
Court of Appeal in Industrials Finance Syndi- 
cate Ltd. v. Lind (18). The question there 
was whether a mortgage of an expectant 
share as one of the next-of-kin of a living per- 
son was good as against the trustee in bank- 
ruptey. Warrington, J., held that it was, In- 
dustrials Finance Syndicate Lid. v. Lind (14). 
In the appeal against the learned Judge’s jud g- 
ment, Phillimore, L. J., states the law thus: 

Assignments of property not then in 

(13) (1915) 2 Oh. 345: 84 L. J. Ch. and, 

(14) (1915) 1 Ch. 744; 64 J, J Ch. 884, 
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existense pass, as such, -nothing. ‘A man 
cannot in equity, any more than at law, 
assign what has no existence.” See per 
Jessel, M. R., in Collyer v. Isaacs (15). The 
assignment does, however, operate asa son- 
tract to assign if and when the property 
comes into existence, and to use the words 
of the same great Judge, “when it has 
come into existence, equity, treating as done 
that which ought to be done, fastens upon 
that property and the contract to assign thus 
becomes a complete assignment.” This is in 
effect what Lord Macnaghten said in Tatlby v. 
Oficial Receiver (2). Swinfen Eady, L. J., says 
the same thing in Hardy v. Fothergill (16), Ban- 
kes, L.J., while affirming the above view, says 
at page 373 in Industrials Finance Syndicate 
- Ltd. v. Lind 13): “It appears to me tolbe mani- 
fest from these statements of tbe law thatequity 
regarded an assignment for value of future 
acquired property as containing an enforceable 
security as against the property assigned, 
quite independent of the personal obliga- 
tion of the assignor arising out of his 
imported covenant to assign.” It was 
-argued that an assignment of future pro- 
perty does not merely amount to an agree- 
ment to convey when the property comes 
into-existence, but it is a right in rem. 
There are observations in the judgment of 
Warrington, J., which lend support to this 
broader contention. But it is unnecessary 
to pursue this subject any further, because 
in either view, as pointed out by Phillimore, 
L. J., the right will not attach to the 
property if, when the property comes into 
existence, the contract had ceased to be 
enforceable. This is what the learned Lord 
Justice says at paga368: "Ido not under- 
stand an assignment. which at the time only 
operates as 8 contract, but when the property 
comes into possession operates without more 
as an actual assurance; and even if this were 
intelligible, I do not understand why in its 
chrysalis state it is not subject to the laws 
of a chrysalis, why, being still only a 
contract, is is not discharged by a discharge 
of contracts.” The applicability of this 
doctrine to Indian conditions was hotly de» 
bated at the Bar. In the Transferof Pro- 
perty Act, section 6 ‘enuncia es how far 


and to what extent properties san ba trans- 
(15: (1882) 19 Ch. D. 342 at p. 351; 51L. J. Ch, 14; 
45 L. T, 567; 30 W. R. 70, 
(18) (1888) 13 A. O. 851 atp. 359; 58 L. J, Q. B. 
44; 59 L. T. 273; 37 W, R. 177;58 J, P, 36, 


ferred. In section 5 the expression “transfer 
of property” has been defined as “an act by 
which a living person conveys property, 
in present or in future, to one cr more 
other living persons, "etc. As pointed out 
by the learned Advocate-General, the 
existence of a comma after ‘property’ and 
before the words ‘in present or in future’ 
shows that these words‘ jo present or in 
future ’ govern the word- ‘ conveys ’, and not 
the word ‘ property.’ Therefore, there is 
nothing in section 5 to indicate that future 
property can be conveyed. The learned 
Advocate- General further argued that clauses 
(a) to (i) of section 6 are only illustrative 
of the general principle that future pro- 
perty should not be conveyed at all. There 
is great forse in this contention. At the 
same time it must not be forgotten that 
the framers of the Indian Act were aware 
of the pronouncement in Tailby v. Oficial 
Recetver (2), wherein it was held that there 
can be a valid assignment of future pro- 
perty. It is more reasonable to hold that 
the Indian Legislature imposed restrictions 
upon the extent to which future property 
can be assigned. In other words, section 6. 
must be read as-an exception to the rule 
that future property can be conveyed, and 
not as containing a total prohibition against 
all future assignments. We have in. the 
Indian Contract Act provisions for transfer- 
ring future property. As Mr. K. Srinivasa 
Aiyangar pointed out, the Indian Companies 
Act seems to sontemplate the transfer 
of future property. Therefore, we incline 
to the view that section 6 must be con- 
strued as an exception to the general rule 
in favour of transfers of property, present 
and future. It is true, as the learned 
Advocate- General contended, the observations 
in Sumsuddin v. Abdul Husein (17) on this 
question are obiter, but having regard to 
the high authority’ of Sir Lawrence Jenkins 
who prononnced the judgment, and having 
regard to the other reasons indicated by 
us, we think that section 6 does not con- 
tain a total prohibition-against the assign- 
ment of all future property. Nor are we 
prepared to agree with the contention that 
the words in clause (a) of section 6, “any 
other mere possibility of a like nature”, would 
covér cases like the present. Apart from 


the general rule. that portions of the same 
(17) 31 B. 165; 8 Bom, L. R. 781. 
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section must be construed ejusdem generis with 
the ‘rest of the section, there is a clear 
indication in the words “of alike natare” 
< that the possibility must belong to the same 
category as the chance of an heir-apparent 
or the chance of a relation obtaining_a 
legasy. We are, therefore, unable to find 
any restriction against a transfer of the 
kind now in dispute in section 6 of the 
Transfer of Property Act. On the question 
whether an immediate charge was crested 
our attention was drawn to the decision 
in Palaniappa v. Lakshmanan (18), which 
seems to Jay down the proposition too 
broadly. Navagee v. <Administrator-General 
of Madras (19) expresses the law more 
guardedly and we are inclined to agree with 
the latter - decision. 

As regards the contention that section 58 
of the Transfer of Property Act in speak- 
ing of mortgages uses the expression ‘speci- 
fo immoveable -property,” it is enough 
to say that property can be specific so long as 
it ig identifiable, though it may not be in ex- 
istence on the date of the transfer, Therefore, 
on this part of the argument we are in- 
clined to agree with the contentjon of 
Mr. K. Srinivasa Aiyangar that the transfer, 
if otherwise valid, is not rendered ineffica: 
gious by reason of the subject-matter not 
having been in existence on the date of 
the agreement. 

“The real difficulty arises from the use 
of the words moveable and immoveable 
properties obtained by such compromise” 
in clause 32 of Exhibit Bl. In olause 9 
a rightis given to a twelfth of the property 
in case the whole of the expense for the 
litigation in the first Court is borne by the 
lender. The clause says: 1¢ bas been sgreed 
that you should without fail meet all the 
expenses incurred in the Original Court.” 
Then comes clause 10, which prohibits any 
compromise without the consent of the lender. 
Olause 11 stipulates for an enforceable 
ccmpromise in case Mr, Krishanaswami 
Aiyar gave his assent to it, Then follows 
the -expression in clanse 12 which we bave 
quoted. The words “ such compromise ° 
can only refer to a compromise to which 
either the plaintiff's husband consented or 
which was brought about on the advice of 
Mr. Krishnaswami Aiyar. It is not disputed 


-(18) 16 M. 429; 5 Ind. Dee. (N. s.) 1005. 
(19) 22 Ind. Cas. 666; 88 M. 500. - 


these two contingencies, 


_is in respect of a property got 


that in the present case the compromise which 
came into existence was not due to either of 
The argument that 
although a compromise may be otherwise 
brought about, it was open to the plaintiff’s 
husband to have accepted such a com- 
promise because the provision for his 
assent and for Mr. Krishnaswami fAiyar’s 
advice was for his benefit, does not meet 
the difficulty. The lien which is slaimed 
under a 
may be 
debtor, 

loan, 


particular compromise. Whatever 
the personal rights against the 
treating the money advanced as a 
in order that the lien may fasten upon 
the compromise amount, . it must have 
relation to the two contingencies provided 
for in the agreement. The specific pro- 
perty or the identifiable property on 
which, the lien is sought to be attached 
is not the property: which the parties 
contemplated by the agreement. We may 
siate at once that we are in entire agree- 
ment with the contention of the learned 
Vakil for the respondent that the mere 
fact that only Rs. 98,000 ont of the 
contemplated Rs. 2 lakhs was advanced 
would not derogate from the. lien if it 
otherwise existed. It is settled law that 
a mere default on the part of the lender 
to pay the full amount of the charge 
would not deprive him of his lien in 
respect of the money actually advanced, 
See Anataran Kasmi yv, Saidamadath Avulla 
(5), Chinnayya Bowutan v. Chidam- 
baram Chetti (6), Tirumal Raju v. Pondla 
Muthial Naidu (7), Rashik Laly Ram Narain 
(8) and Munshi Bajrangi Sahai v. Udit Narain- 


Singh (9). These cases lay down that 
there will be a lien pro tanto notwith- 
standing default on the part of the 


lender. That principle would be applicable 
to the present case where the lender bas 
advanced a portion of the amount whish 
was agreed to be charged upon the pro- 
perty. But as we pointed out, the indentity of 
the property is wanting, as olause 12 creates 
a charge only on property secured by a 
compromise effected in one of the two 
ways suggested in the previous clauses. 
In this view our conclusion is that no lien 
was created over the money given by the 
plaintifi’s husband. The theory that a 
lien on` specific property would attach 
itself to the substituted property contemp- 
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brs 
` lates that the contrast creating the 
original lien subsists. Granting for argu- 


ment’s sake that the lien on the com- 
promise amount contemplated in clauses 10 
and -il will fasten itself upon the new 
compromise amount, the fact that before 
that compromise was effected the parties 
had broken off relations, would render this 
impossible. Vide observations of Lord Justice 
Phillimore already quoted. We 
also say that the fact that ‘the agreement 
was not registered would not affect the 
creation of a lien, because -under the 
compromise it was moveable property. 
namely money, that was largely secured, 
and it is against such moveable property that 
the Subordinate Jadge has created a charge. 
In our opinion, section 49 of the Registra- 
tion Act leaves no room for donbt tbat 
where there is a blend of moveable and 
immoveable properties in respect of which 
a charge is created, if the document creat- 
ing the charge is not- registered, it would 
only deprive the promisee of his right in the 


immoveable property ånd would not affect - 


his rights in the moveable property. | See 
also Pulaka Veetil v. Thiruthipalli (20). | 

Mr. K. Srinivasa Aiyangar put forward 
an alternative argument, to the effect that 
the refusal ou the part of the plaintiff’s hus- 
band to pay monéy did not put an end to 
the -contract.,; He referred to the language 
of section 55 of the Contract Act and 
argued that the contract was at an end 
only in respect of moneys to be advanced 
after the date of the breach. We agree, to 
this extent that it is not every repudiation 
that will entail a breach, See Chitty’ on 
‘Contracts, page 771. Freeth v. Burr (10) 
and Mersey Steal and Iron Oo. y. Naylor 
(11), to which the learned Vakil drew our 
attention, relate to the | 
contracts on specified : occasions. In those 
gases it was held that failure to perform 
the contract on one. of the occasions 
wonld: not necessarily put “an end to the 
gontract as a whole, But as we read 
Exhibit Bl, this contract is not of that 
nature. It does not specify the dates or 
occasions on which the, payments are to 
be made. Moreover Exhibit M finally and 
without reservation put an end to the con- 
tract as a whole. We do notthink itis open 


(20) 1 Ind, Cas, 1; 32 M. 410; 19 M, L. J. 684. 


might ` 


performance of ~ 


to the plaintiff to say that the contract sub: 
sisted after the date of Exhibit M. 

The next argument of the learned Vakil | 
for the respondent is that section 64 of the 


Contract Act applies to the case. We think 
he is right in this contention. The deci- 
sions in Ohokalingum Mudaliar v. Mahomed 


Sheriff Saheb (3) and in H. Dakin and Oo. 
y, Lee (4) bear him out in this sonten- 
tion. Theretore, if the suit were in time, 
although the plaintiff may not be entitled 
to a charge upon the property, she would 
still be entitled to a personal decree against 
the defendants. The argument of the 
learned Advocate-General on this part of 
the sase is that the agreement is one and 
indivisible and that consequently there can 


‘be no apportionment on the principle of 


quantum meruit. The desisions in Under- 
wood v. Lewis (21) and Sumpter v. Hedges 
(22%) and the citations from Leake on 
Contrasts. all relate to cases where the 
performance of the contrast in its entirety 
is rendered impossible by ‘the breach of 
a single condition.- For example, the case 
of the painting of a pisture or the 
building of a house entrusted to a person 
may become unenforceable íf there is a 
breach in the course of the performance of the 
contract. The reference to solicitors’ contracts 
is not in point, because, as is pointed out on 
page 38 of Leake on Contracts, under the 
English Law the solicitor can in equity 
claim payment for work done pro rata, 
In our opinion, an agreement to advanae 
money from time to time bears no analogy 
to cases of painting or building contracts. 
Therefore, we think that under section 64 
of the Contract Act tle party who paid 
money would.be entitled to a refund of it, 
even though he did not perform the whole of 
his part of the contrast, 

Accepting this view the difficulty is 
abont limitation. A faint argument was 
put forward by Mr. K. Srinivasa Aiyangar 
that limitation would commence only from 
the date when the funds came into exis- 
tence. We fail to see how the cause of 


action which accrued on the date of 
Exhibit M can be régarded, as having 
been suspended or stopped and having 


(21) (1894) 2 Q. B. 306; 64 L. J. Q. B. 60; 9B 440° 


. FOL, T. 833; 42 W. R. 517. 


(22) (1898) 1 Q. B. 673; 67 L. J. Q. B. 545; 78 L. T, 
878; 46 W. R. 454. 


Vol. LVII] 
GERIBALA DASI ¢, KODRUTULLA PRAMANIK. 


started again when the compromise money 
was secured, We think that as soon as 
the contract was broken, the plaintiff had 
& cause of action, and if she brought a 
suit within three years of that breach she 
sould have recovered the money advanced 
by her husband, We must, therefore, 
hold- that her claim is barred by limita- 
tion, 

As regards the liability of defendants 
Nos. 1, 5 and 6; there can be no doubt that 
the contrast with the 2nd defendant is 
not binding on them. The learned Vakil 
for the respondent contended that the 2nd 
defendant was acting as their agent. There 
is no allegation about such agency in the 
plaint; there is no issue and there is no 
discussion in the lower Court’s judgment 
on this question. Before the Subordinate 
Judge their liability was claimed on the 
ground that they benefited by the agree- 
ment of the 2nd defendant, The learned 
Vakil for the respondent frankly conceded 
“before us that mere participation in the 
benefit will not render a party liable if 
he was otherwise not a party to the 
contract. We need only refer to” Ram 
Tuhul Sing v. Biseswar Lall Sahoo (23), 
Ruabon Steamship Ovo. v. Londen Assurance 
(24), Haiima Bee v. Roshan Bee (25) and 
Abdul Wahid Kran vw. Shalukha Bibi (26) 
for the propnsition that a party cannot be 
charged with liability merely on the ground 
that he has benefited by a contract entered 
into by another. E 

We must, in these. circumstances, hold that 

- the decree against defendants Nos. 1, 5 and 6 
should be set aside, : 
) If we were otherwise inclined [to give 
a decree to the plaintiff, we would have 
held that there is no substance in the 
argument that interest is not payable on 
the amount, although- we would have been 
inclined to restrict the interest to 6 per 
cent, after the date of the suit. We have 
given anxious consideration to the case, 
having regard to the fact that the plaintitt’s 

(23) 21. A. 131; 15 B, L, B, 208; 23 W. B. 205; 3 
Sar, P. C.J. 477 (P.O). 

(24) (1969) A 0. 6.; 69 L. J. Q. B. 86; 81 L. T. 585; 
48 a R. 226; 9 Asp. M. O. 2; 5 Com, Cas. 71; 16 T, L, 
Bom) 80 M. 526; 17 M. L. J. 439; 2 M. L. T, 468. 

(26) 21 O. 496; 21 1. A. 26; 6 Sar. P. O. J. 399; 
Rafique & Jaokson’s P. O. No. 134; 10 Ind, Deo. (nN. s.) 
961 (P. ©). ih 
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husband bas advanced a large sum of money 
which undoubtedly has benefited the appel- 
lants. The case for the plaintiff bristles with 
We have been 
reluctantly forced to come to the conclusion 
that the plaintiff’s claim is barred by limit- 
ation. Therefore, we reverse the decree of 
the Subordinate Judge and dismiss tke suit 
with costs throughout, 
M. 0. P. 
7 Appeal alowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3083 
or 1915. 

July 8, 1918.. 

Present.— Mr. Justice Walmsley and 
Mr, Justice Panton. 

GIRIBALA DASI AND OTHERS-—- PLAINTIFES—- 
APPRLLANTS 

versus * 
KUDRUTULLA PARAMANICK anp 
OTHERS— DeFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII B.C. of 1885), s. 88— 
Ejectment of purchasers of occupancy holding on 
failure to attorn, suit for—Swit alleged to have been 
filed by agent of plaintiff without authority—Burden of 
proof. ‘ 

Section 88 of the Bengal Tenancy Act does not 
warrant a decreo in the landlord’s suit for the eject» 
ment of the purchasers of a holding on their failure 
to jointly and severally attorn to the landiord within 
atime to be fixed by the Court. [p. 577, col. 1.] 

Ina suit for the ejectment: of the purchasers of 
an occupancy holding, the defendants pleaded that 
the suit was bad as it was instituted by tho naib of 
the plaintiff without her knowledge: 

Held, that as tho plaintiff was a lady, the onus was 
upon the defendants to prove affirmatively that the 
plaintiff was ignorant of the suit and that it was 
not enough for them to point to a few facts which 
gave cause to suspect that it was the nib who 
instituted the suit and then to call upon the plaintiff 
to prove that she had authorised the institution of 
the suit [p 576, col. 2.3 

Appeal against the decree of the District 
Judge, Dinajpur, dated the 6th Septem- 
ber 1915, affirming that of the Munsif, 2nd 
Court at that place, dated the 17th August 
1914. h 

FACTS appear from the judgment. 

Mr. B. Chakravarty (with him Babus Ram 
Ohuran Mitter and Akhoy Kumar Banerjee), 
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forthe Appellants.—Division of a holding 
without the consent in writing of the land. 
lord is not binding on the landlord. See 
‘section 58 of the Bengal Tenancy Act, 

The onus is on the person who asserts 
that there is a sub-division of the holding to 
prove thatthe landlord consented. Defend- 
ants are asserting that proposition, so they 
must show that there was a sub-division with 
the consent in writing of the Jandlord. 
There was in fact no consent in writing and 
it has not been proved that the landlord 
did consent. Rajani Sundari Dassi v. Hara 
Sundari Dassi (1) is a strong case and is 
in favour of the appellants. 


The section is clear and the suit ought to 


have succeeded. 

‘Babu Giriya Prasanna Sanyal, for the Re- 
spondents.—The cause of action stated in the 
plaint has been decided by the Courts below. 
The only prayer asked for was a prayer for 
ejectment. Relief now claimed is for a de- 
slaration that the sub-division is not binding. 
Therefore the sontest is on a side issue. 
Both the Courts below find that the sub- 
division was made and fully recognised, 
The fact of consent is established on evidence. 
The case reported as Raani Sundari Dassi 
v. Hara Sundari Dassi (1) comes under the 


amended section of the Tenancy Ast, Sece 


tion §8 of the Bengal Tenancy Act has not 
been amended in Eastern Bengal and Assam 
and therefore the case in Rajani Sundari 
Dassi v. Hara Sundari Dassi (1) has no ap- 
plisdtion to this case. The case repurted as 
Pyari Mohun Mukhopadhya v. Gopal Paik (2) 
governs tbe present case. _ : 

Babu Ram Oharan Mitra, in reply.—My 
friend’s contention is that the suit was 
one -in ejectment originally and therefore it 
could not succeed on the ground that the 
sub-division was not authorised. There is 
nothing in the written statement giving a 
lie to the statement in the plaint. The 
parties went on trial on the 7th issue as 
the main issue. On the question of recog- 
nition the law isclear. See section 88 of 


the Bengal Tenancy Act, The law is the. 


same from 1885. Amendment was made in 
West Bengal and the law remained the same 
in East Bongal. 


(1) 41 Ind, Cas. 501; 22 0, W. N. 693. So os 
(2) 25 O. 531 abp. 534; 20. W.N. 375; 13 Ind 
Pec. (x, 8) 352, 
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[W aLMSLEY, J.—We are concerned with the 
section which has no proviso. | 

There is.no room for the contention that 
a landlord would be bound by his agent’s 
granting receipts as showing that the 
tenancy had been sub-divided; that would 


- not be tantamount to express consent of the 


landlord given in writing, 
JUDGMENT. 

WALMSLEY, J,— The plaintiff, now appellant, 
brought the suit, from which this appeal 
arises, to eject the defendants froma hold- 
ing on the ground that the holding is an 
ossupancy ratyalz; which cannot be trans- 
ferred without the consent of the landlord, 
and that the defendants by their purchase 
from the landlord’s registered tenant had 
acquired no title. | =“ 

The defendants replied that the holding 


‘was_one at a fixed rate of rent and that 


they had with the consent of the landlord's 
naib divided the holding into three equal 
parts, each of which bore a third of the 
former rent of the whole. They also assert- 
ed that the suit was brought by a dis- 
honest naib and without the knowledge of 
the landlord. 

The first Court found that the holding 
was an ordinary oocupansy holding, that is, a 
holding which cannot be transferred with- 
ont the consent of the landlord, and the 
defendants do not appear to have challenged 
this finding in the lower Appellate Court. 

Both Courts found that the suit had been 
instituted withont the knowledge of the 
landlord, and that finding is one of the 
points pressed on appeal. It appears to me 
that the onus of proof bas been placed.on 
the wrong shoulders; the plaintiff isa lady 
and the defendants ought to have proved 
affirmatively that the plaintiff was ignorant 
of the suit; it was not enough for them te 
point to a few facts which give cause to 
suspect that it was the naib who instituted 
the suit and then to call upon the plaintiff 
to prove that she did authorize the institution 
of the sait. | 

The substantial question, however, is 
whether the plaintif has a right to eject 
the defendants. The suit as framed was 
clearly based on the ground ‘that the defend- 
ants had bought the holding from the re- 
gisterad tenant without the landlord’s. con- 
sent, The plaintiff’s advisers, however, al- 
lowed themselves to ba Jed away from the 
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main issue by the defendant’s pleading, 
and the question which was discussed in 
the Courts below, and the question which 
fotms the subject-matter of the grounds of 
appeil to this Court, is whether there had 
been a subdivision of the tenancy sanction: 
ed by the landlord. It seems obvious ‘to 
me fhat in allowing the seventh issue to be 
framed as it was, andin not asking for an 
issue upon the question whether the transfer 
required the landlord’s sanction or bad re 
ceived the landlord’s sanction, there was an 
implied admission that the defendants had 
become the plaintiff's tenants of the holding, 
provided it “was kept entire. Be that as it 
may, however, the grounds of appeal do not 
aise the point that’ the transfer had not 


been recognised, so we cavnot go into that 


question, 

Then, if we assume that the subdivision 
has not been authorized, I do not see how 
the plaintiff can obtain a decree for eject- 
ment. It is suggested that we should 
direct that if the defendants do not “jointly 
and severally attorn tothe plaintiff” within 
a time to be fixed by the Court, they shall 
be ejected from the holding. But I cannot 
find in section 88 of the Tenancy Act any 
warrant for sush adecree. Whatever view 
we take of the finding on the matter of 
the subdivision of the tenancy there can- 
not be an order for ejectment, and as that 
is the only form of relief mentioned in the 
plaint, we cannot pass a decree diresting 
that the subdivision is not binding on the 
landlord. 

The plaintifs appeal is dismissed with 
gosts. 

Pasto, J.—I agree. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
‘4 Crvit Revision No 230 or 5917. 

Í April 25,1918. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 

MOHAMMAD ZAKI~—PtaintirF— 
APPELLANT 
VETEUS 
Tar MONICIPAL BOARD or MAINPURL 


—Deren dant— RESPONDENT, 
Civil Procedure Code (det V of 1908), O. XXXIU, 
a, 8-—Provincial Insolvency Act (III of 1907}, 6. 20— 


37 


Leave to sue in forma pauperis—Insolvency of plaintiff 
—Receiver, whether can-continue suit, 

Where a plaintiff obtains leave to sue in forma 
pauperis and after the commencement of the suit 
is adjudicated an insolvent, the Receiver in insol- 
vency is entitled to continue the suit just as the 
insolvent could have done. 

Civil revision against the deoree of the 
Subordinate Judge, Mainpuri. F 

Mr. Baleshwari Pershad, for the Appel- 
lant. 

Mr. A. E Ryves, for the Respondent, 

JUDGMENT.— We think that the order 
of the Court below was clearly wrong. 
One Nisar Ali brought a suit and made 
an application to sue in forma pauperis, 
Eventually he was permitted to bring the 
anit in this way. Meanwhile he was 
adjudicated an insolvent. The Receiver in 
the insolyeney wished to continue the 
proceedings, The. learned Subordinate 
Judge points out that she had never given 
leave to the Receiver to sue in forma 
pauperts and that the Receiver not being 
personally liable either to the Government 
or to the defendants, he ought to pay 
Court-fees. He accorditigly made an order 
that the Receiver should pay the Court- 
fees on the plaint and on all the appli- 
cations. We think that once Nisar Ali 


. obtained leave to- sue in forma pauperts in 


a suit which had been commenced before 
his insolvency, the Receiver was entitled 
to continue the suit just as Nisar Ali 
sould have done, and im this respect the 
order of the Court below was wrong. 
The Court is, of course entitled, to order 
the Receiver to give security for t hesoate 
as required by Order XXII, rule 8. This 
‘matter is not now expressly before us, 
We have only to consider the legality of 
the order passed by the Subordinate 
Judge. We allow the application, set- 
aside the order of the Court below and 
remand the case to that Court, with 
directions to re-admit the case and deal 
with it according to law as pointed out by 
us. Costs here and heretofore will be costs 
in the cause. 


Appeal allowed; Case remanded, 
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MADRAS HIGH COURT. 
Ssconp Crvit Arrman No. 767 ox 1917. 
- April 22, 1918. 
Present: —Mr, Justice Phillips and Mr. 
Justice Krishnan. 
N. RANGA ROW—P tarntivr— 
E APPELLANT 
VETSUS 


RANGANAYAKI AMMAL AND OTHERE 


—-DEFENDANTS— RESPONDENTS. 

Limitation Act (IK of 1908), Sch. I, Arts. 120, 125— 
Alienation by widow, what amounts to—Mortgage by 
husband, suit op— Withdrawal of defence by widow 
~—-Collusion—Sale in execution of mortgage decree— 
Purchaser, whether alienee from widow—Suit by 
reversioner-—Limitation. 

A Hindu reversioner impeaching an alienation by 
a widow need not prove an actual transfer by the 
widow. Itis enough if he provesthat the widow 
had done an act which resulted in the transfer of 
the property. [p. 579, col. 1.] 


- Bheo Singh v. Jeoni, 19 A. 524; A, W. N. (1897) 
141; 9Ind. Dee. (N. s.) 339, followed. 

The withdrawal by the widow of her defence to 
an action on a mortgage executed by her husband 
would not be tantamount toan alienation by her, 
and ifa, deeree is passed in the suit and the mort- 
gaged property is sold, the COourt-sale cannot be 
treated as a private sale by the widow, unless it is 
shown that it was the , necessary result of some 
collusive arrangement made by her to use the Court 
asa medium of transfer, 2. e., that she intended to 
transfer the property by means of a Court-sale and 
took ever to bring it about. [p. 579, col. 2; p. 580, 
col. 1, 

Bundon v. Becher, (1835) 3 Cl. & Fin, 479 at 511; 9 
Bligh (N. s.) 582; 6 E. R. 1517, considered. 

Sheo Singh v. Jeoni, 19 A. 624; A. W. N. (1897) 141; 
9 Ind. Dec. (N. 8.) 389, Ram Sarup v. Ram Dei, 29A, 

` 289; A. W. N. (1907) 33; 4 A. L. J. 160; 3 M. L. T. 59 
and Tallapragada Sundarappa v. Boorugapalli Sree- 
ramulu, 30 M. 402; 17 M.L, J. 288; 2 M. U. T. 360, 
distinguished. 

A suit by the reversioner to set aside such a sale 
is governed by Article 120 and not by Article 125 
cf the Limitation Act, [p. 579, col. 2; p. 580, col. 2.3 

One K. executed a mortgage in favour of R. R. ia 
1883. Inasuit by Ks widow the mortgage was 
recognised as valid and in another suit by a subse- 
quent mortgagee it was held to be valid against the 
widow. In execution ofa decree against R.R., his 
mortgagee interest was sold and purchased by R. A. 
R.A. brought a suit on the mortgage, The widow 
at first contested the suit but afterwards abandoned 
her defence. A decree was passed and the property 
was sold in Court auction and was purchased by 
2nd defendant. In a suit by the plaintiff, the nearest 
reversioner to K., to set aside the sale, impleading 
the widow as lst defendant: 

Held, (1) that the suit was not maintainable, as 
under the circumstances the Court-sale could not be 
treated as an alienation by the widow; [p. 579, col. 
2; p. 580, col, 2.] 

(2) that as the suit was brought more than 6 years 
from the date of the sale, it was barred under Article 
120 of the Limitation Act, ip, 680, col. 2.], 
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Second appeal against the deoree of the 
Court of the Subhordirate Judge, Trichi- 
nopoly, in Appeal Suit No. 94 of 1916, 
preferred against the decree of the Court of 
the District Munsif, Namakkal, in Original 
Suit No. 1157 of 1913. 


FACTS appear from the judgment. 

Mr. A. Krishnaswami Aiyar (with him Mr, 
B. Samayya); for the Appellant.—Though 
there has not been an actual alienation by 
the widow, her conduct amounted to an 
alienation, She did not press her defense 
in the suit by Rama Aiyar, who purchased 
the mortgage interest of her husband’s 
mortgagee. The lower Appellate Court 
has found that she received Rs. 900 - to 
confess judgment and withdrew her defence 
from corrupt motives. Her action was 
such as to contribute to the Court sale of 
the property and should -be treated -as an 
alienation by her, though it was effeated 
under colour of Court process. Bandon v. 
Becher (1) and Sheo Singh v. Jeont (2). 


The snit is governed by Article 125 
of the Limitation Act and was in time. 
Mr. R. Kuppuswami Atyar, for the Re- 


spondents.—The Conurt-sale cannot be 
treated as an alienation by the widow. 
She had nothing to do “with the mort- 
gage, which was effected by her husband. 
The mortgage was found to be valid 
against the widow in prior judicial pro- 
ceedings, Her withdrawal of the defense 
in the suit to enforce the mortgage 
cannot be said to be fraudulent or collusive. 
It was unlikely that she would have 
succeeded if she had pressed her defence. 
The Sub-Judge only says that she pro- 
bably reseived Rs. 909, There is no 
distinct finding on the point. Unless it 
is shown that the Oourt-sale was the 
result of a collusive arrangement to which 
the widow was a party, it cannot be 
treated as her alienation. 

The suit is clearly barred 
Article 120 of the Limitation Act. 
view of the matter, Article 125 
apply. 


under 
In this 
cannot 


JUDGMENT, 
PrlILLIPS, J.—Plaintiff’s suit is brought 
to set aside an alienation made by Ist 
(1) (1835) 3 Ol. & Fin. 479 at p. 611; 9 Bligh (N. s.) 
532; 6 E. R., 1517. 
(2) 19 A. 624; A. W.N. (1897) 141; 9 “Ind. Doe, 
(x. s.) 889. 
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‘defendant, widow of one Krishna Ayyar, 
plaintiff being the nearest reversioner. 
Krishna Ayyar sold the property in 1883 to 
his concubine and another and they executed 
a bypothesaticn deed in favour of one 
Rama Rao in 1885. In a suit by the 
widow this mortgage was recognised as 
valid and in another suit by a subsequent 
mortgagee it was again held to be valid 
against the widow, A decree was obtained 
against Rama Rao, and in execution his 
mortgage-deed was sold and _ purchased 
by one Rama Ayyar, who brought a snit 


upon if. The widow at first contested 
the suit, buat abandoned her defence,- 
The mortgaged property was, therefore, 


brought to sale and purchased by 2nd 
defendant in Ostober 1902. .It is contend- 
ed for the appellant that this sale in 
1902 amounted. to an aliefation by the 
widow and that this suit brought in 1913 
is within time. The only question that 
need be considered now is whether the 
- facta of the case establish the fact that this 
sale amounted to an alienation by the widow. 
A statement by the widow (Exhibit D) 
admitting the claim has been found by 
the Subordinate Judge not to have been 
presented by the widow herself, bat in 
other portions of his judgment he finds 
that she confessed jadgment from corrupt 


motives. It is alleged that she received 
Rs. 900 as consideration for not con. 
testing the suit, but the Subordinate 


Judge only finds this to be probable and 
does not say. it was proved. It is 
sufficient for plaintiff’s case to prove that 
the widow had done an act which necessarily 
resulted in the transfer of the property. [ Vide, 
Sheo Singh v. Jeoni (2).] The question, 


therefore, for decision is whether the 
widow's withdrawal of her defence 
amounted to such an act. Tt must be 
remembered that the mortgage had 


already been held in judicial decisions to 
be valid and binding on the widow, and 
although the Subordinate Judge has now 
found that it is not valid, his decision 
is based on evidence given 30 years after 
the mortgage was executed, and his find- 
` ing is merely that consideration has not 
been proved. Except for the allegation that 
the widow received Rs. 900, there is no 
evidence of collusion between her and the 
plaintiff in the suit‘on the mortgage-bond, 
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In view of the previous proceedings it 
was most unlikely that a defence by the 
widow would havé been successful. That 
being so, the sale wonld, in all probability, 
have taken place without any act on her 
part and, therefore, I am unable to say 
that the widow’s action had, as a necessary 
result, the transfer of the property, nor 
can it be said that she materially 
contributed by her action to the transfer. 
Her action in 1900, more than 12 years 
before suit, followed by the sale in 1902 oan- 
not, therefore, be said to amount to an aliena- 
tions Artisle 125 of the Limitation Ast is, 
therefore, inapplicable and under Article 
120 the snit is barred by limitation. 

A number of: other questions have been 
argued for respondents Nos. 2 and 3, 
which were decided against them by the 
Subordinate Judge, but it is unnecessary 
to discuss them in view of the above 
finding. a 

The second appeal fails and is dismissed 
with costa. 


KRISHNAN, J,—The judgment of the 
lower Court that this suit is barred by 
limitation under Article 120 of the Limi- 
tation Ast is, in my opinion, sorrest. 
The appellant’s Vakil has contended that 
Article 125 applied but on the fasts found 
the sale in question cannot, by any stretch 
of language, be considered as one “made” 
by the widow. 


The sale impugned is the Court sale 
in 1902 in whioh the 2nd defendant 
purchased the plaint property for Rs. 3,100. 
Ordinarily a Court-sale cannot be treated 
as a sale by a private individual. But 
the appellant’s Vakil has relied on the 
case of Bandon v. Becher (1), to show 
that a Court-sale should be treated as a 


private sale where ib is the result of -a 
collusive suit or proceeding in Court. 
“Assuming this argument is sorrect, to 


justify us in treating the Court-sale in 
this case as a private-sale by the widow 
it must be shown that it was the necessary 
result of some collusive arrangement made 
by her to use the Court as a medium of 
transfer, or, in other words, that she 
intended to transfer the property by means 
of a Court-sale and took steps to bring 
it about. Any failure to defend on her 
part an action in which a decree wag 
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passed in execution of which the property 
was sold by the Court, is insufficient to 
make the Conrt-sale her sale, unless the 
decree and sale were the necessary result 
of her action and unless the failure to 
defend was itself part of the contrivance 
adopted by her to bring about the intended 
Coart-sale. The evidence in the present 
case “falls far short of these requirements. 
The mortgage suit in which the sale took 
plase was in no way a soilusive suit, 
The widow had nothing to do with ‘the 
original mortgage-deed itself, All that is 
proved is that, though the widow set up the 
defence in the mortgage suit that the mortgage 
sued upon was not valid and was without con- 
sideration, she subsequently did not appear 
and press her defense and that she acted 
thus from some ‘sorrupt motive,” because 
the Subordinate Judge says she 
received some Rs. 900 from the plaintiff 
in that suit to abstain from defending. 
It is not shown that her defence would 
have succeeded and would have led to the 
suit being dismissed ‘and the property 
being saved. It may be noted that, in 
a previous suit by one Peruma Goundan, 
she did press her present defence to a 
decision, but the decision was against her 
and in favour of the mortgagee. it is 
true that the Subordinate Judge now 
finds that it is not proved by the 2ud 
defendant, the auction-purchaser, that- any 
money passed under the mortgage ~to 
Krishna Ayyar, the widow’s husband and 
the original owner of the property. In 
the mortgage suit the burden was on the 
widow to establish that the mortgage had 
no consideration against the mortgagee’s 
assignee, Rama Ayyar. It is one thing to 
find that. an  auction-purshaser, in a 
Court-sale, who is a stranger to the 
previous transactions, has failed to prove 
consideration in the suit and quite another 
thing to hold that the widow would have 
succeeded in establishing failure of con- 
, Bideration against the mortgagee’s assignee, 
in the former suit, where..the burden of 
`” proof was on her, The present finding, 
therefore, does not lead to any conclusiow 
that the mortgage decree was the result 
of her failure to press her defence. 

The plaintiff attempted to show that 
that deoree was one passed on a con- 
fession cf judgment by the widow and for 
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the purpose he relied:on a statement 
filed in Court, Exhibit D. But the lower 
Court has found that it is not proved that the 
widow either signed or presented it to 
Court. This is in accordance with what 
appears in the judgment.in that suit, 
which shows that Exhibit D was neither 
noticed nor acted upon. In the aboye 
circumstances the lower Court was right 
in holding that the Court-sale could not 
be treated as an alienation by the widow. 


The cases quoted by the learned Vakil 
for the appellant in Sheo Singh v. Jeont (2) 
and Ram Sarup v. Ram Dei (3) are both 
clearly distinguishable as, in both of them, 
it was proved that the widow intended 
by the collusive proceedings, one being & 
decree for possession and the other an 
arbitration, to get ber bhusband’s property 
transferred to others and that’ she carried 
out her intentions by such means. In the 
present case the suit was not a collusive 
one and whatever collusion there might 
bein not pressing the defence, it is, not 
shown that it was intended to, 
in fact, bring about the Court sale now 
sought to be avoided. 


There being thus no alienation by the 
widow Artisle 125 of the Limitation Act 
cannot apply, and the suit being a declara- 
tory one the only Article applicable 
is Article 120; and under it the suit is 
clearly ‘barred, being more than 6 years 
from the date of sale. 


The case mainly relied on by the Sub- 
ordinate Judge, Tatlapdragada Sundarappa Y. 
Boorugapalli ~Sreeramulu (4), ia not in 
point, as there was no alienation at all in 
that case as the property had only been 
attached and not sold, as appears from the 
statement of facts in the report. But 
apart from this his view of the law is 
gorrect and I accept it. He has discussed 
yariuug uther questions and given findings 
on them; and though the learned Vakil 
for the- respondents has attacked those 
findings, it is quite unnecessary to consider 
them as the suit fails on the ground of 
limitasion. 


(3) 29 A. 239, A. W. N. (1907) 33; 4 A. L, J. 160; 
3 M. L. T, 69. 
(4) 30 M. 402; 17 M. L. J. 288; 2 M. L. T- 360, 
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I agree with my learned brother that 
the sesond appeal should be dismissed with 
costs. : 


M. C. P. 
Appeal dismissed. 


P BOMBAY HIGH COURT. 
FULL BENG 


a 
Seconp Civin Appean No, 722 or 1916. 
February 19, 1918. 

Present :—Sir Stanley Batchelor, Kr., 
Acting Chief Justice, Mr. Justice 
Shah and Mr. Justice Kemp. 
NARSAGAUDA SAVANTGAUDA 
PATIL-—DEFENDaNT— APPELLANT 
versus 
CHAWAGAUDA ADGAUDA PATIL 
— Praintire—REsPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 91, appli- 
cability of—Suit te recover possession of property sold 

during minority — Limitation. 

Article 91 of Schedule I of the Limitation Act 
does not apply to a suit for possession, where the 
plaintiff alleges and proves that a sale-deed is void 
because it was executed by him while a minor, bat 
does not claim expressly fo have it cancelled or set 
aside, [p. 688, col. },p. 589, col. 1.] x 

Appeal from the desision of the District 
Judge, Satara, in Appeal No. 72 of 1915, 


_ confirming the decree passed by the Sab- 


ordinate Judge, Tasgaon, in Civil Suit 
No, 286 of 1911. 

The appeal was heard by Beaman and 
Marten, JJ., on the 18th December 
1917, when their Lordships referred some 


questions to a Full Bench by the following 


JUDGMENT. 

Beaman, J.—The plaintiff-respondent in 
these two appeals sued to recover the 
plaint lands. The defendants relied prin- 
cipally upon two sale-deeds of the year 
1903 executed to them by the plaintiff, 
These deeds were executed in- March, 
while the plaintiff has since proved that 
he only attained majority the following 
June. But in the deeds themselves he is 
described as a man of twenty years of age. 

The Court of first appeal has found 
as fact that the defendants were not 
deceiyed by the false representation in 


the deeds, and that disposes of the issue- 
of estoppel. : 

The principal qnestion we have to answer 
is: whether, since the plaintiff admittedly 
did not sue to have the deeds of 1903 
set aside or canselled within three years, 
he can succeed in these ejectment suits, 
and sò indirectly deprive these ,deeds of 
all legal effect ? , 

It is olear that unless he could dis- 
prove the apparent rectitude of his own 
deeds, his suits would necessarily be 
defeated by their mere production. It is 
also quite clear that the, onus of proving 
that he was a minor in March 1903 was 
upon the plaintiff. It is admitted that he 
was well aware of the grounds upon 
which he has, in effect, got these deeds 
cancelled or treated as void, from the 
date on which he attained his majority, 
the 10th June 1903. He brought these 
suits in 1911. 

The first material proposition nesessary 
to the success of the defendants’ conten- 
tion is that where the law of limitation 
compels a person to obtain the sancella- 
tion or setting aside of a deed within a 
certain_ time, and he fails to do so, he 
cannot, after the expiration of that time, 
challénge the deed. He must either show- 
that it is void or voidable within three 
years or admit it to be valid in all 
respects. If that proposition is unsound, 
there is nothing left to argue about. It 
also becomes hard to discover any prac- 
tical reason why Article 91 should not 
be wiped out. 

If it ‘be argued that while the afirma- 
tive right to have a deed set aside or 
cancelled is gone if not exercised within 
the prescribed period, that does not pre- 
clude a. person, against whom the deed 
is set up by way of defence, from prov- 
ing after the expiration of the former 
period that he might have got the deed 
cancelled, the answer is that, for all 
purposes of scientific theory and exact 
reasoning, no distinction can be drawn 
between cases of deeds under Artisle 91 
and cases of adoption under Articles 118, 
119. 

The policy of the Statute is quite clear 
and the same in both oases, 

If s man wishes to avoid his own deed 
(and I dotbt whether Article 91 wil] 
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apply to any but a man’s own deed) ag 
void ab initio, or voidable for any reason, 
the law declares that he must prove all 
facts necessary to be proved before the 
deed is seen to be void or vyoidable, 
within three years. 


If -a man wishes to prove that an 
adoption never took place, or was invalid 
(here is a pretty close correspondence 
between void and voidable deeds under 
Article 91), he must do so within six 
years, If questions of that sort are to 
be left open for twelve, or, may be, sixty 
years, proof might be very difficult to gat, 
and very unsatisfactory. 


The second proposition which the de- 
fendants must establish is that Article 
91 applies to void as much as to void- 
able deeds. If it does not, then, again, 
there is nothing left to argue about. No 
reason, theoretical or practical, for so 
restricting the operation of the Article 
occurs to me. If the need of the Article 
is to be sought in the expediency of 
addusing proof of these matters within a 
comparatively short time, it must be felt 
just as mush where a man seeks to show 
that’ his deed was void ab initio as 
where he seeks to show that it has since 
become voidable, or was in its nature 
voidable from the first. Where upon the 
face of it a deed purports to have been 
made by a major, and he desires to prove 
that he was not a major at the time, the 
issue is as much one of fact, as much in 
need of proof, as an issue of fraud or 
undue influence. 

This case is as good as any other for 
practical illustration. 

It is everybody’s case that the defend- 


ants were in possession of the land as 
mortgagees in 1901, In 1903, the plaint- 
iff sold them the lands by registered 


deede, in*which he describes himself as 
‘being twenty years of age. Let us suppose 
that fifty-nine years after the date of the 
mortgage the plaintiff were to sue to redeem. 
The defendants would, of sourse, rely upon the 
sale-deeds of 1903. On any other view than 
that to which I incline it follows that 
the plaintiff might, fifty-six years after 
having executed these sale-deeds, go into 
the question of his minority at the 
: time, 


If we turn to section 39 of the Specific 
Relief Aot, we find that the same relief 
is given against void and voidable deeds. 
I do not know that it has everyet been 
suggested that Article 91 of the Limitation 
Schedule was not framed with special 
reference to all oases of the kind provided 
for in section 39 of the Spesific Relief Act. 
Whare proof must be given before a Court 
can know whether an instrument is void 
or not, then, regard being had to the object 
of Article 91, I do not think any valid reason 
can be given for saying that that Article 
was not intended to sover void instru- 
ments, There may be many void instru- 
ments which ons, if not bith parties to 
them, intended to ba operativa. enami 
deeds are on a different footing, for the 
parties to them, ex hypothesi, never intended 
at any time that they should be operative 
inter se. -So ib was held in Petherp2rmal 
Ohetty v. Muniandy Servat (1). 

Neglesting exceptions of that kind and 
confining myself todeeds which would have 
to bə proved to be void or vyoidable by 
one injariously affected by them, if seems 
to me that the true principle govarning 
all sases of the kind, no matter upon 
what facts they may arise, has been laid 
down in Jagadamba Chaodhrant v. Dakhina 
Mohun Rey Chaodhri (2) and for this 
High Court finally settled and most clearly 
stated by Jenkins, ©. J, in the Full 
Bench case’ of Shrinivas Murar v. Han- 
mani (8). . 

That oase arose upon Articles 118, 119, 
but “deed” might be substituted for “adop- 
tion” throughout the judgment without 
affecting the cogensy of the reasoning, or 


the applicability of the principle in the 
slightest degree. As to earlier cases of 
this High Court, such as Nabab Mer 


Sayad Alamkhan v. Yasinkhan (4), the 
dictum of Sir Charles Sargent upon which 
the plaintiff relies was obzter. The reason 
given for it has no relevancy at all to 


(1) 35 C. 551; 10 Bom. L, R. 590; 120. W. N, 662, 6 
A, L. J. 290; 7 0. L. J. 528; 14 Bur. L. R. 108; 35 I, 
A. 98; ISM. L, J.277; 4M. L.T. 12; 4 L. B, R. 266 
ÇP. C.). 

(2) 18 I. A. 84; 13 0. 308; 10 Ind. Jur. 307; 4 Sar. 
P. C. J. 716; 6 Ind. Deo. (x. s.) 708 (P. C.), 

(3) 24 B. 260; 1 Bom. L. B. 799; 12 Ind. Deo, 
(N. 8.).709 (F. B.). 7 

(4) 17 B. 755; 9 Ind, Dec, (N. =) 496, 
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the principle I am discussing, For all 
purposes of Article 91 it cannot make the 
slightest difference whether possession were 
taken under deed, later impugned, or 
independently of it, so long as, if valid, 
that deed would confirm the possession 
and make it unassailable. 

In many of the judgments to which we 
have been referred, I find a confusion of 
reasoning arising out of assuming, that 
Article 91 has some theoretical connection 
with Articles 142 and 144. Itisonly where 
those Articles will not help, that resourse 
must be had to Article 91. I give this 
example: 4 takes possession of Bs. land 
as a trespasser, Two years later, B sells 
his land to A. Five years later B sues in 
ejectment A sould get no help from bis, 
adverse possession, which began before the 
sale-deed. But if my view of Article 91 
be right, B's suit would nezessarily fail. 
He could not challenge the sale-deed, and 
as long as it stood unchallenged it is a 
complete answer to Bs suit, Probably 
no deed falling within the contemplation 
and intention of Article 91 would be found 
which, if it related to immoveable pro- 
perty, did not confer title, as from its 
date, and as soon as that is -clearly 
realized all the confusion to which I have 
been alluding must disappear. . 4 

Where one principle is equally applicable 
to several groups of facts the establishment, 
of that principle upon one of those groups 
of fasts must, by implication, if not expressly, 
overrule a desision upon another of those 
groups of facts, which rests upon a differ- 
ent and irreconcilable principle. Thus? 
in my opinion even were it more than an 
obiter dictum, so much of Sir (Qharles 
Sargent’s desision in Nabab Mir Sayad 
Alamkhan v, Yasinkhan (4) as the plaintif. 
relies on was overruled by the Full Bench 
degision in Shrinivas-Murar v, Fianmant (3), 

If we substitute “deed” for “adoption” 
in the first of the three questions in the 
answers to which Jenkins, C. J., thought 
that the principles deducible from Jagadamba’ s 
case (2) were best expressed, and I oan dis- 
cover no good reason why this substitution 
should not be made, the whole of the olose 
and powerful reasoning of that judgment 
will apply tottdem verbis to the case before 
us. Prior to that decision in 1899 there had 
been some conflict of judicial authority in 


this High Conrt, and there still is between 
the Bombay and other High Courts. 
But as a Bench of this Court we are, of 
course, bound by the decision of the Full 
Benck in Shrinivas’ case (3), unless it can be 
distinguished. I do not think it either can, 
or ought to bs. In my opinion, and speak- 
ing with all respect, the reasoning both 
of that and Jagadamba’s case (2) is unanswer- 
able. Nor do I think it prudent to 
strain ingenuity to find fine distinctions 
and’ so sow a crop of exceptions, impair- 
ing what would otherwise be a very simple, 
easily intelligible, and uniformly appli- 
cable principle to every case of the kind, 


I mention before concluding a certain 
amount of argument arising ont 
of mon est factum cases. A  moment’s 


reflection will show that they are utterly 
irrelevant, and I donot think any useful 
purposes will be servéd by examining that 
set of arguments. If the plaintiff cannot 
impeash his deeds of 1903 in these suits 
because he did not do so within three 
years, it is plain that he must fail. It is 
as plain that he cannot obtain the relief 
he asks in these ejectment suits without 
disturbing those deeds. In my opinion no- 
thing, from the theoretical standpoint, 
turns upon the deeds which a plaintif, 
situated as this plaintiff is, has to get 
rid of, being void or only voidable, The 
point, and the only point, is within what 
time can he be allowed to prove that his 
deeds are either void or voidable? } 

I would, therefore, hold that these svits 
are time-barred and must be dismissed 
with all costs. But since there might be 
a reasonable doubt whether such a decision 
does not conflist with .Nabab Mir Sayad 
Alamkhan v. Yasinkhan (4) and further 
whether assuming that it does, the latter 
decision was not by nesessary implication 
overruled by the Full Bench in Shrinivas 
Murar v. Hanmant (3) and, lastly, since the 
point is one of far-reaching importance, 
we would submit the following question to a 
Fall Bench: — 

“TE a plaintiff in ejectment has aru 
ed a deed or deeds which, if legal, valid. 
and in all respects binding upon him as. 
upon their face they purportto be, would 
defeat the title upon which he sues in ejects, 
ment, the burden of proving that they 
gre void or voidable being upon him, would 
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such ejectment suit ba governed by Article 
91 or by Article 142 or 144 of the First 
Schedule of the Limitation Act?” 

Marten, J —In this second appeal the 
real point depends on Article 91 of the 
Indian Limitation Act. Does Article 91 
apply to -a suit for possession, where the 
plaintiff alleges and proves that a sale deed 
is -void because it was exeouted by him 
whilst a minor, but does not claim ex- 
pressly to have if cancelled or | set 
aside? 

The plaintiff was born on the 10th June 
1885. Whilst a minor he _ executed, or 
purported to exegute, a sale-deed dated 
the: 16th March 1903 in favour of the 
defendant. He filed the present suit on 
the 28th July 1911. The plaint merely 
prays for possession snd ancillary relief, 
It pleads the void sale-deed, and the 
plaintiff's then infancy, but ignores a mort- 
gage of 30th Angust 19C1 executed by 
the plaintiff's guardian in favour of the 
‘defendant. The defendant appears to 
have taken possession under that mort- 
gage. 

In the Courts below, the oase almost 
entirely turned on whether the plaintiff 
was:estopred by a statement inthe sale- 
deed that he was then twenty. Both 
Courts found that there was no estoppel, 
because the defendant was well aware of 
the true facts and was in no way deseived 
by the false statement. The estoppel point 
was again argued before us,. but itis clear 
that on the facts as found in the Courts 
below the defendant must fail on that 
point, 1 will only add that if it was 
necessary to go into the facts, they are 
such as to arouse the greatest suspicion 
in a Court of Ejuity in considering the 
dealings between the infant and the de- 
fondant with whom he was living, The 
Court of first instance described the defend- 
ant asa perfectly unscrapulons man (see page 
18, line 59) and the lower Appellate Court 
considered his conduct to be verging on 
| fraud (see page 3, line 41). The Court of 
firat instance treated the suit as in effect a 
redemption suit. and decreed possession on 
payment of Rs. 199 The lower Appellate 
Court held nothing remained due on the 
mortgage and decreed possession only. We 
must, 1 think, accept this finding of fact 
by the lower Appellate Qourt. So too [ 


think that, in the absence of objection 
made in the-Court’ below, it is not now 
open. to the defendant to contend that 
the suit cannot be regarded as a redemp- 
tion suit and must, therefore, fail. So far 
as mere recovery of possession, is concerned, 
the suit would appear to be one for re- 
covery of possession whether regarded as an 
e ectment or a redemption suit: see Hunt v. 
Worsfold (5), 

This leaves us then with the bare point 
of law under Article $1, a point which 
was practically taken for granted in favour 
of the plaintiff in the Courts below when 
once he had succeeded on the estoppel 
point. It is now settled by the Privy 
Council that in India a mortgage by a 
minor is void ab initio: see Mohori Bibee v, 
Dharmodas Ghose (6). On the other band, a 
mere plea of non est factum appears to be in- 
sufficient in England, for, according to 
Simpson on Infants, page 4, the infancy 
must be pleaded specifically. The appel- 
lant says, however, this is because in 
England some minors’ contracts are void- 
able only, and that in India a plea of 
non est’ factum would suffice. Assuming, 
however, that infancy ought to be plead- 
ed, does such a plea involve in effect a 
claim to sancel or set aside the sale-deed 
under Article 91 ? 


In Petherpermal Cheity v. Muniandy Serva 


(1) the Privy Oounsil held that Article 


91 only applied to suits in which the 
document sought to be set aside was in- 
tended to be operative against the plaint- 
iff and would remain operative if not 
set aside. They further held ‘that Article 
91 did not apply to a benami deed, if 
I may properly use that expression. This 
decision has since been applied in Jagardeo 
Singh v. Phuljhart (7). The Calentta 
Courts appear to consider that a void 
deed, as opposed to a voidable deed, does 
not require to be set aside or sancelled 
and consequently is not within Article 91 
[see Sham Lall Mitra v. Amarendro Nath 
Bose (8), Banku Behari Shaha v. Krishto 


(5) (1896) 2 Oh. 224 atp. 228; 65 L.J. Oh. 548: 
T. 456; 44 W. R. 461. 

(6; 300. 539; 6 Bom. L. R. 421; 30 I. A. 114; 7C. 
W. N. 441; 8 Sar. P. O. J. 374 (P.O). 

(7) £0 A. 375; A. W. N. (1908) 156; 5 A. L. J, 421, 
(8) 23 0, 460; 12 Ind. Dec. (N. 8 } 808. i 
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Gobindo Joardar (9) and Harihar Ojha v. 
Dasarathi Misra (10).] In this Court a 
similar view appears to have been taken 
in Abdul Rahim v. Kirparam Dayi (11) 
by Birdwood and Parsons, JJ. Another 
distinction was taken by Sir Charles 
Sargent and Mr. Justico Candy in Nabad 
Mir. Sayad Alamkhan v. Yosinkhan (4) 
viz, that where a defendant did not get 
possession under the sale-deed but ‘only 
used it to defend his title, Article 91 
did not apply, That case followed Bhag- 
vant Govind v. Kondi (12), a desision of 
Sir Charles Sargent and Mr. Justice Bayley. 
Standing alone these two latter cases 
would appear tu govern the present case, 
for defendant’s Counsel did not dispute 
that his client took possession originally 
under the mortgage and not under the 
sale-deed. 

The cases above cited appear, however, to 
have been decided on a different line of reason- 
ing to that which eventually prevailed in 
the adoption cases of Jagadamba Chaodhrant 
v. Dakhina Mohun Roy Ohaodhri (2) and 
Shrinivas Murar v. Hanmant (8), the former 
being a decisicn of the Privy Council and 
the latter of a Full Bench of this Court. 
The force of that reasoning in the adop- 
tion cases is apparent, Its reconciliation 
with the other line of cases, iz. the 
deed cases, is not so apparent. Curiously 
enough the above authorities in. the deed 
cases do not appear to have been cited 
in the adoption cases. As regards other 


cases under the Act, a suit to set aside 


a deed on the gronnd of urdue in- 
fluence must be brought within three years 
[see Janki Kunwar v. Ajit Singh (18)] as 
must a snit to set aside a bond for 
fraud: see Bakatram Nanuram vy, Kharsetji 
(14). Even in forgery cases or in suits 
by a ward to set aside a transfer of 
property by his guardian the period of 
limitation appears in general to be three 
years: see Articles 92, 93 and 44. If 
then Article 91 does not apply - in the 
present case, the plaintiff would have 
(9) 80 C. 488. 

(10) 33 C. 257; 9 O. W. N. 636; 1 0. L. J. 408. 

(11) 16 B. 186; 8 Ind. Dec. (N. 8.) 601. 

(12) 14 B, 279; 7 Ind, Deo. (N. 8.) 645; 

(13) 15 ©. 58; 14 L A, 148; 12 Ind_Jur. 9; 5 Sar. P. 
0. 92; Rafique. & Jackson’s P. C. No. 99; 7 Ind. Dec. 
(N. 8.) 624 (P, 0.). 

(14) 87 B. 560; 5 Bom, D, R. 588, 


twelve years under Article 144 if the 
suit be regarded as an ejectment suit, or 
alternatively sixty years under Article 148 
if the suit be regarded as a redemption 
suit. 

The defendants further relied on section 
39 of the Specific Relief Act, but as at 
present: advised, I doubt whether that 
section carries the matter much further, 
It is a permissive and not an obligatory 
section. : . 
` Under the above sircumstances I am 
of opmion that the case is one which 
by reason of its general importance and 
of the conflict of authority requires cone 
sideration by a Full Bench. 

The questions to be submitted to the Full 
Bench should, I think, be as follows, tiz. saw 

1, Whether Article 91 of the Indian 
Limitation Act, 1908, applies toa suit for 
possession, where the plaintiff alleges and 
proves that a sale-deed is void because 
it was executed by him whilst a minor, 
but does not claim expressly to have it 
cancelled or set aside. 

2. Whether in such a case ag that 
mentioned in the last question, it makes 
any difference that the defendant originally 
obtained possession of the property under 
some instrument other than the void sale- 
deed ? 





Mr. R. S. Navalkar, for the Appellant. 
Mr. R. N, Koydjee, for the Respondent. 


JUDGMENT OF THE FULL BENCH, 


BATCHELOR, Ac. C. J,—In this reference 
the facts are these: The suit, which was 
filed in September 1911, was brought to 
obtain possession of lands. The plaintiff 
attained majority on 10th June 1903: on 
the 16th March 1903, and consequently 
while he was still an infant, he executed 
a deed of sale in favour of the defendant, 
The defendant had obtained possession under 
a mortgage of 1901, executed by the 
plaintiff's guardian in his favour. In the 
plaint the sale-deed of 16th March 1903 
is mentioned, and it is pleaded that the 
deed is void by reason of the plaintifi’s 
then infancy: there is no prayer that the 
deed should be set aside or cancelled. 

The question we have to deside is 
whether the suit is governed by Article 
91 -of the Indian Limitation Act of 1908. 
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if ib is so governed, then it is barred; 
otherwise it is in time. ` 

The sale-deed of March 1903 was, and 
is, void and inoperative by reason of the 
plaintiffs infancy. That being so, it is 
contended for the plaintiff that he was 
under no obligation to sue to get it set 
aside or cancelled, and that his omission 
to bring such a suit does not expose his 
present suit ‘for possession to the bar 
< greated by Article 91 of the Indian Limita- 
‘tion Act. 

1 think that this contention should succeed, 
and, in my opinion, the question is in 
substance answered by decisions of the 
Privy Council, In Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi (15) the heirs of a 
Hindu sued, first, for a declaration that an 
Ijara granted by the Weceased widow had 
become inoperative against the plaintiffs 
after her death, and, secondly, for kas 
possession of the properties. Their Lordships 
held that the suit was substantially one 
for possession, and was governed by 
Article 141, not by Article 91. In deli- 
vering the judgment of the Board, Lord 
Davey said, speaking of the Hindu widow :— 
“er alienation is not, therefore, absolutely 
void, but it is prima facie voidable at the 
elestion of the reversionary heir. He-may 
think fit to affirm it, or he may at his 
pleasure treat if as a nullity without the 
intervention of any Court, and he shows 
his election to do the latter by commensing an 
action to recover possession of the pro- 
perty. There is, in fast, nothing for the 
Court either to set aside or cancel as a 
oondition precedent to the right of action 
of the reversionary heir.” Now if that is 
true eveu of a  voidable transaction, 
subsequently avoided by the election of 
the party interested, it seems to me that 
jt must a fortiori be true of a transaction 
which, as here, was void ab initio : in 
that case there was a real obstacle, which 
at least had temporary operation : here 
there never was at any time any real 


obstacle at all, but the thing which 
seemed to constitute an obstacle was in 
the eye of the law no reality at all. 


Petherpermal Chetty v. Muniandy Servat a) 
is, l think, even more directly in point, 
(15) 34 I. A. 87; 9 Bom. L. R. 602 at p. 604; 11 C. 


WEN. 424;5 C., L. J. 334; 2 M. L. T. 133; 17 M. L. J. 
154; 4 A, L. J, 329; 34 C, 829 (P.O). 


Thera in a suit for the possession of 
land it appeared that the plaintiff's pre- 
desessor-in-title had, six years prior to 
the institution of the suit, executed a 
benamz deed of sale of the land collusively 
and in order to defeat the claim of a 
prior equitable mortgagee. Counsel for 
the defendant contended—I quote the report—~- 
that “before he (the plaintiff) could recover the 
land, he must first set aside the conveyance, 
and a suit for that purpose was barred by 
Act XV of 1877, Schedule II, Article 91.” 
Upon this argument a specific question was 
raised by Lord Atkinson, who answered it 
in these words, which I set ont because 
they seem to me decisive of the point now 
under conisderation:— ‘As to the point raised 
onthe Indian Limitation Act, 1877, their 
Lordships are of opinion that the conveyance 
being an inoperative instrument, as, in 
effect, it has been found to be, does not 
bar the plaintiffs right to recover possession 
of his land, and that it is unnecessary for 
him to have ib set aside as a preliminary 
to his obtaining the .relief he claims. The. 
144th and not the 91st Article in the Sesond 
Schedule tothe Act is, therefore, that which 
applies to the case, and the suit has con- 
sequently been instituted in time.” It is 
important.to observe that Article 91 was 
excluded, not in terms because the conveyance 
was benamz, but because it was, as found 
in the suit, inoperative. So here, the deed 
of sale by the infant was inoperative and, 
consistently with these decisions, I think we 
gre bound to hold that the present suit is 
sot barred by Article 91. The same con- 
clusion is suggested by Bend Per- 
shad Koeri v, Dudhnaih Roy (16), where a 
suit was brought in 1893 to recover pos- 
session of the village. The plaintifi’s ancestors 
had parted with possession in 1836, .when 
a grant for life had been madeto another 
person. In 1849 the grantee executed a 
permanent pottah of it to one Ram Golam 
and in 1855 the grantee surrendered ‘the 
village to the plaintiff's predecessor, who 
allowed Ram Golam to remain in‘ possession 
paying rent as stipulated in the pottah. It 
was found that the pottah was void against 
the grantor. The question remained whe- 
ber the plaintiffs were entitled to eject the 

(16) 261. A. 216 atp. 224; 27 C. 156 atp. 165; 4 


C. W. N. 274; 7 Sar. P, O.J, 580; 14 Ind. Dec, (N. s.) 
108 (P. 0.). 
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defendant, who claimed title under Ram 
Golam. It was contended that the suit was 
barred because the plaintiff’s predecessors 
might and ought to have sued for a declara- 
tion of their right to possession on Ram 
Golam’s death under section 39 of the 
Specific Relief Act, and that such a suit 
was barred under Article 91. But Lord 
Davey said: “It is sufficient answer to this 
argument to say that, though such an action 
might have been brought, the Maharajah 
was not bound to bring if, and there was 
no necessity for him to do so. Accord- 
ing to their Lordships’ view the puttah 
(whatever its construction), had become a 
spent instrument, and had no longer any 
vitality as a grant of the property.” In 
our case the deed of sale can be in no 
better position, for it never had any 
vitality as a conveyance of the property. 
On the. same principle the Indian High 
Courts, especially here and in Calontta, 
have held that it is not necessary in the 
case of a void deed to sue to have it set 
aside or cancelled. 

These decisions seem to me to require 
a conclusion in the plaintiff's favour. I 
need not refer to other decisions of the 
Judicial Committee which have been sited 


for the defendant, for in none of them 
was the Court concerned with a deed 
such as we have here. The only sase 


where the facts bear a superficial resem- 
blance to the present fasts and where 
the decision went the other way is Jang? 
Kunwar v. Ajit Singh (13). There the deed 
involyed was a grant of land, alleged to 
have been obtained by fraud and undue 
influence from one of the plaintiffs. It 
was decided that the suit was governed 
by Article 91. But then their Lordships 
held that the suit was a snit, not to 
obtain possession but to set aside the 
grant, and-—-what ceems to me of greater 
significance—-it was never found that the 
deed was liable to be set aside: on the 
contrary, the Judicial Commissioner found 
no proof of undue influence or fraud, and 
their Lordships saw “mo ground for 
thinking tbat on that matter he came to 
a wrong conclusion,” The deed, there- 
fore, was never ascertained to be even 
voidable. 

Ti I am right in thinking that the 
point before ys is concluded by the de- 


sisions of the Privy Counail, it becomes 
unnecessary -to consider whether the rul- 
ings of our own’ Court are consistent 
with the conclusion, This I say merely 
in order to explain the present judgment, 
and not with any desire to cast doubt 
upon these rulings. That most canvassed 
for the defendant was Shrinivas Murar v.. 
Hanmant (3), a Full Bench desision where 
the leading judgment was delivered by 
Sir Lawrence Jenkins, ©. J. As I have 
said, I am not concerned to reconsile this 
decision with the cited decisions of the Privy 
Council, but I may say that for my own part 
I can see no inconsistency. In Shrinivas case 
(3) an essential part of the suit was a prayer 
for a declaration that an adoption was 
invalid. It was held that, this part of 
the elaim being exposed to the bar of 
Article 118 of the Schedule, the whole claim 
was time-barred; but nothing was desided as 
to the applicability of Article 91, as it was 
nobody’s case that thatArticle entered into the 
controversy. I need not say that I am very 
sensible of the-weight of my learned brother 
Beaman’s arguments that it would have 
tended to logical symmetry and simplicity 
of principle if the Legislature had treated 
adoptions and deeds on the same footing. 
Bat they have not done so, and separate 
Artistes of the Limitation Act are provided 
for these separate cases. It is of course 
not for us to assign reasons for this 
action of the Legislature, but presnmably 
it was thought that a substantial distinction 
existed between adoptions and deeds. 
Among possible grounds for such a distination 
would be the greater publicity and the 
change of status consequent on an apparent 
adoption. This, however, is merely con- 
jecture; whatever the reason for it may be, 
the difference of treatment is there and in 
a well-known passage in Quinn v, Leathem 
(17) the Earl of Halsbury, L. CO., has 
warned as against the danger of applying 
rigorously logioal tests to propositions of 
law: “A oase”, his Lordship there anya, 
‘Sa only an authority for what it actually 
desides. I entirely deny that it can be 
quoted for a proposition that may seem to 
follow logically from it. Such a mode of 
reasoning assumes that the law is necessarily 
a logical Code, whereas every lawyer must 


(17) (1901) “A. O. 495 at at p. 506; 70 L. J. P, C. 76; 85 
L. T. 289; 50 W, R. 189; 65 J. P; 708; 17 T. L. R. 749, 
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acknowledge that the law is not always 
logical at all.” 

On these grounds, and with sincere 
fespect for the contrary view of Beaman, 
J., I conclude that the first of Marten, J.’s 
two questions should be answered in the 
negative. That is sufficient for present 
purposes, and I do not think we, should 
decide more than that. 

Suau, J.—I agree. 

Kasur, J—The facts ont of which this 
reference arises are few and simple in their 
inception. The plaintiff, who attained his 
majority on 10th June 1903, purported, 
on 16th March 1903, to execute a sale-deed 
of some of his lands in favour of this 
defendant, who was already in possession 
o£ those and other lands of the plaintiff 
by virtue of a mortgage of 30th August 
1901 executed in his favour by plaintiff’s 
guardian. ‘Ihe plaintiff filed this snit on 
Sth September 19)1 for the lands, alleging 
that on the date of the -sale-deed he was 
a minor. The matter comes before us ou 
a reference from Beaman and Marten, JJ., 
who held divergent views.on the question as to 
whether Article 910f the Indian Limitation 
Act applied to plaintiff’s suit. Both learned 
Judges have framed questions for decision by 
this Full Bench. With great respect toBeaman, 
Ja, I think the question framed by him is in 
töo general terms, It proceeds on the 
assumption that there is no difference between 
a minor’s deed and other deeds of thé 
description mentioned in the question, and 
I take it he framed his question for 
accision in this form on the argument by way 
óf the analogy of. the principles governing 
adoption cases, which he considered applicable 
and which he applied to the facts of the pre- 
gant case, With great respect I am not pre- 
pared to adopt that line of reasoning, and I, 
therefore, personally must decline to answer 
the question in the wide terms in which it is 
framed. 

The questions framed by Marten, J., appear 
tö me to cover more appropriately the point 
fôr determination and I, therefore, confine 
myself to a discussion of the presise point 
yaised by them. The question in short is: 
‘Whether Article 91 of the Indian Limitation 
Act, IX of 1908, applies to the plaintiff's 
suit? ; > 

Now, I may preface my remarks with 
the general yiew whioh 1 take of the 


~ 


scope of Article 91. In my opinion, ib 
applies to suita the main object of which 
is to cancel or set aside an instrument 
not otherwise provided for by the Act, 
If there be avy other substantial relief 
prayed for and the cancellation of the 
instrument be not actually necessary or 
merely anxilliary to the granting of such 
relief, Article 91 does not apply. It would be 
‘otherwise if the prayer for possession in a 
suit be merely consequential. 

The further question, therefore, arises 
whether the plaintiff can escape the applica» 
tion of Article 91 by filing his suit for pos- 
session in this case. 

The determination of -this question may 
be considered from the point of view of all 
deeds or instruments which, like a minor’s 
deed, are void at their inception, or it may be 
considered from the point of view of the peou- 
liar position of a minor in the eye of the law, 
4, e, by a consideration of arguments 
applicable to a minor’s deed in particular. 
The adoption of this ‘latter method is 


another reason for declining to answer 
the question in~the form. propounded by 
Beaman, J. 


Now, as to the sale-deed in this case, 
regarded in common with other instru- 
ments which are declared by law. to be 
void at their inception, I am œn- 
stirely in accord with the judgment of, my 
Lord as to the distinction pointed out by him 
between such instruments and adoptions and 
as to the result arrived at by him tLat-Artiole 
¥1 does not apply to such void instruments, 
I think the point is really concluded by 
aguthority: see the desisions of the Privy 
Council in Bijoy Gopal Mukerji v. Krishna 
Mahisht Debi (15) and Petherpermal Ohetty 
v. Muniandy Servat (1). . 

I respectfully deprecate the application to 
other instruments of arguments based on the 
analogy of the principles in decided cases in 
adoptions: Analogy, like parity of reasoning 
may be a useful servant to invoke in 
the determination of complex questions of 
law but must bə handled cantiously, and 
where legal problems can. be solved by the 
application of straightforward principles of 
law, I fail to see any place for the appli- 
cation of any arguments based on an 
alogy. 

But a minor’s deed stands on a particular 
footing by itself. Ib has hsen desided 
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by the highest tribunal that a minor’s 
contrast is null and void “ab initio”: 
Mohori Bibee v, Dharmodas Ghose (6). The 
law protects minors and the disability of 
infancy goes no further than is necessary 
for the protection of the infant: Burnaby 
v, Equitable Reversionary Interest Society 
(1€) per Pearson, J. at p. 424. 

Unlike the law in England which, in 
certain cases, gives a binding effect after 
majority to a contract entered into by 
an infant during infancy, the law here 
declares the minor’s contract void and insap- 
able of ratification. s 

That being so, it oan scarcely have 
been intended to impose an obligation on 
the minor, after attaining majority, to 
set aside a transaction entered into during 
minority aud which it has expressly de- 
clared to be void and incapable of ratifica- 
tion. If that were its intentior, the attitude 
of the law” would be inconsistent and it 
would be inflicting an obligation upon the 
minor in-consequence of an attempted son- 
tractual obligation entered into by him 
during minority. I think this is a suffisi- 
ent answer to. the defendant on this 
point, 

Section 39 of the Specific Relief Act is 
permissive, not obligatory. There is, there- 
fore, no obligation on the minor to sue under 
that sectionand if he does not need to sue 
under that section, it cannot be said by 
not suing he loses the right which he 
in’ common with every other person posses» 
ses to the period of limitation for a suit for 
land. 

I, therefore, think that the answer to; the 
first question asked by Marten, J., should be 
in the negative. 

In the second question propounded by 
Marten, J., another consideration is intro- 
duced, viz., the legal effact of the mortgage 
of 30th August 1901 executed by the 
minor’s guardian. The determination of 
that question depends on whether the 
present snit can be treated as a suit by 
the plaintiff for redemption of the mort- 
gage. The lower Courts have so treated 
it and the referring Bench apparently in- 
clined to the same view. Apparently the 
plaintiff does not object to this and the 


(18) (1885) 28 Ch, D. 416; 54 L. J. Ch. 466; 52 L. T, 
250; 33 W. R, 639, 
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mortgage must, therefore, be taken as eg- 
tablished and binding on him. This question 
does not, therefore, to my mind arise for deoi. 
sion by us, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civil Appeat No. 1962 or 1915. 
April 18, 1918. 

Present:—Mr. Justice Abdur Rahim 
and Mr, Justice Bakewell. 
NAGAPPA AND oTaers—Derenpants 
Nos. 1 ro 3J—APPELLANTS 
TETSUS 
SIDDALINGAPPA AND OTRERS—-PLAINTIYE 
AND Derenpants Nos. 4 AND 5—~ 


D RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. TIH, r. 5, 
scope of—Minor, suit against—Omission to deny allega- 
tion of tact in plaint, effect of —Issues, framing of—Duty 
of Court. 

The scope of Order VIII, rule 5, is only this that 
the omission to deny an allegation of factin the 
plaint is not to be taken as an admission in the 
case of minor defendants, and the rule has nothing 
to do with the conduct of the suit afterwards, For 
instance, if at the framing of issues or at the trial 
the person representing a minor defendant admits 
certain allegations of fact, it cannot be said that rule 
6 in any way affects such admission. What the 
Legislature apparently contemplated by rule 5 was 
that if, forinstance, the guardian of a minor defend- 
ant allowed a case to proceed ew parte, then the 
plaintiff must prove those facts alleged in the plaint 
which were not oxpressly donied in the writton 
statement filed on behalf of the minor defendant, [p. 
590, cols, 1 & 2.] 

Courts arc not bonnd to raise issues on questions 
of fast of their own motion where parties do not ask 
for them. The omission to raise such issues implies 
an abandonment of such questions by the party 
interested. Whore, however, the question is one 
purely of law, such as limitation or jurisdiction, ib is 
Incumbent on the Court to frame proper issues on 
such question. [p. 590, col, 2.} 


Sesond appeal against the decree ef the 
Diatrict Court, Bellary, in Appeal Snit 
No. 101 of 1913, preferred against the decree 
of the Court of the District Munsif, Penu- 
konda, in Original Suit No. 389 of 1912. 
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This second appeal coming on for 
hearing on the 16th’and 17th August 


1917, upon perusing the grounds of appeal, 
the judgments and decrees of the lower Ap- 
pellate Court and the Court of first instance, 
and the material papers in the suit and upon 
hearing the arguments of Mr. L. Venkata. 
raghava Aiyar, for the Appellants and of 
Mr. S. Destkachart for the Ist Re- 
spondent, and the other respondents not 
appearing in person or by Pleader, the Court 
delivered the following 

JUDGMENT.—The suit was instituted by 
the Ist respondent in this appeal in order to 
recover a certain sam of money under a 
mortgage deed against the appellants, who 
are minors and who were represented in the 
suit by their guardian. The first question 
argued before us is that there was no proof as 
to the proper execution of the mortgage- 
deed and its attestation according to law. 
But the defendants appeared by a Pleader 
throughout the proceedings, the written 
statement did not raise any question as to 
the exeantion of the mortgage, there was 
no issue framed with reference to this point, 
and so far as we can gather from “the 
record, no objection on that score was 
taken at the time of the trial. The learned 
Pleader for the appellants contends that, 
inasmuch as Order VIII, rule 5 of the 
Civil Prosedure Code, says: “Every allega- 
tion of faot in the -plaint, if not denied 
specifically or by necessary implication, or 
stated to be notadmitted in the pleading 
of the defendant, shall be taken to be 
admitted except as against a person under 
disability,” it made it incumbent upon the 
Court to require proof of the execution of 
the mortgage before there could be any 
decree given against the minors, But the 
scope of Order VIII, rule 5, is only this, 
that the omission to deny an allegation of 
fact in the plaint is not to be taken as 
an admission in the case of minor defend- 
ants, and the rule has nothing to do 
with the sonduat of the suit afterwards. 
For instance, if at the framing of issues 
or at the trial the person representing 
a minor defendant admits certain allegations 
of fact, ib cannot ba said that rule 5 in 
any way affects such admission. What the 
Legislature apparently contemplated by rule 
5 was that if, for instance, the guardian of 
a minor defendant allowed a case to proceed 
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ex parte, thea the plaintiff must prove those 
facts alleged in the plaint which were not 
expressly denied in the written statement 
filed on behalf of the minor defendant. In 
the case of a defendant who is’ a major, an 
ex parte decree could be based not only on 
facts expressly admitted in the written 
statement but also on those allegations of 
fact in the plaint which are not denied 
in the written statement. Here what 
happened was, the Fleader appearing for 
the defendant stated that he did not want 
to adduce oral evidence in the oase; so 
also did the Pleader for the plaintiff. 
Then certain documents relevant to the 
issues raised were filed and apparently no 
objection was taken aa to their admissibility 
and they were marked as Exhibits, we may 
take it, by consent. The issues that 
were raised relate to questions of limita. 
tion and res judicata and those were the 
points apparently argued at the trial. We 
think that we should be perfectly justified 
in this case in saying that any qaestion 
as to the execution of the doaument was 
waived at the time of the framing of issue: 
and the trial of the suit. 5 

Our attention has been drawn to certain 
rulings, notably to ‘one of the Bombay 
High Court reported as Ganoo v., Shri 
Dev Sidheswar (1), where Mr. Justice 
Fulton at page 362 lays down that it is 
the duty of the Court under the Civil 
Procedure Code to see that proper issues 


necessary for the decision of the’ case are’ 


framed. But there the question was as 
to whether the notice served by the land- 
lord on the tenant in a suit for eject- 
ment was a proper one, and as proper 
notice was a part of the cause of action 
it was held to be the duty of the Court 
to see whether in the plaint the cause 
of action was properly stated and that it 
was proved at the trial. The proposition, 
however, as to the duty of the Court to raise 
proper issues ig laid down in broad terms. 


.But we do not think that it was intended to 


lay down that upon questions of fact it 
is the duty of the Court, even though 
the party in whose interest it isto raise 
the necessary issie does not choose to do 
so, to frame such issues of its own motion. 
Any general proposition of that character 


z 


(1) 26 B. 360; 4 Bom. L. R, 58. 
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would, in our opinion, be subversive of 
proper conduct of, cases and we are un- 
able to assume that the learned Judges 
of the Bombay High Court intended to 
lay down any such rule. On the other 
hand, we agree with the ruling of this 
Court reported 48 Ponnusami Pillai v. 
Pasupathi Mudaliar (2), where it is laid 
down that an omission to raise an issue 
on a question of fact implies an abandon- 
ment of that question by the party in- 
terested. No doubt, where the question 
is one purely of law, such as limitation 
or jurisdiction, it is incumbent on the 
Court to frame proper issnes on such 
questions, but it would not be safe to extend 
any such rule to issues of fact. We, there- 
fore, overrule this objection raised by the 
appellants’ Pleader. y 

The next contention in the appeal relates 
to the admissibility of Exhibit D which 
is a deposition of the present guardian 
of the appellants in a former suit. The 
. defendants” Pleader apparently consented 
to Exhibit D being admitted in evidence 
aud the statement sontained therein which 
amounts to an admission saving limitation 
that sould have been proved if the guardian 
had been called, It was open to the 
Pleader for the defendants to dispense 
with any such proof. We, therefore, do not 
think that there is any force in this objection 
either. 

On the next question as regards the 
amount of interest which has been allowed 
in the decree, that is, at the rate of 
Rs. 75 a year, it is difficult to ascertain 
from the records upon what material this 
sum was arrived at, and it would be 
necessary to call for a further finding 
on this point, allowing the parties to adduce 
evidence with respect thereto. But the 
learned Pleader for the appellants wants 
-time: to consider whether it would be 
desirable in the interest of his clients that 
a finding on this point should be called for. 
We, therefore, allow the oase to stand over~ 
for two weeks, | 





This second appeal coming on for 
further hearing ` on the 8rd October 
1917, upon perusing the grounds of appeal, 
the judgments and decrees of the lower 


(2) 5 Ind, Cas. 813; 7 M. L. T. 106, 


` INDIAN OASES, 591 
Appellate Court and the Court of 
first inStance and the material papers 


in the suit-and upon hearing the argu- 
ments of the Counsel for the appellants 
and of Ist respondent, and the other 
respondents not appearing iu person or 
by -Pleader, the Court made the following 
ORDER.—The lower Court will submit a 
finding as to how much is payable on account 


. of interest according to the terms of the 


bond Exhibit A. Fresh 
be taken, The finding will 
in 8 weeks and the parties will be at 
liberty to file objections to the same 
within 10 days after notice of return of 
the same shall have been posted up in 
this Court. 


‘evidence may 
be submitted 





In compliance with the order contain- 
ed in the above judgment, the District 
Judge of Bellary submitted the following 


FINDING.—The High Court has called 
for a finding as to how much is payable on 
account of interest under the bond Ez- 
hibit A. 

2. Under the mortgage bond Exhibit 
A one-fourth share of the grain pro- 
duced on the mortgaged land was to be 
given by way of interest on the amcunt 
of the mortgage loan. ° 

3. The amount of interest originally 
allowed is Rs. 800, at the rate of Rs. 75 
per year for each of four years from 
1908 to 1912. 


4. The only evidence on the subject | 
is given on the side of the plaintiff and 


“this bas all been given after the remand. 


It is the plaintiff’s case that the lands 
mortgaged under Hxhibié A form part 
of the lands since sold to him under 


Exhibit B. The extent sold under Exhibit 
B is 21:65 acres, while the extant of 
land mortgaged under Hxhibit A is 5-16 
asres (plus a small fraction), and so the 
yield on the mortgaged lands will be 
something under a fourth of the yield 
on the whole extent of the land sold. 
The caleulation has to be made this way, 
as both plaintiff and P. W, No. 2 give the 
yield for the entire extent of the land 
sold under Exhibit B, while it is not 
made quite clear to what P. W. No.3 re- 
fers; but it is not a very satisfactory 
way of making it, as according to the plaint- 
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iff’s evidence 3 acres of the whole extent 
are wet and the rest dry, the lands 
hypothecated being well-fed. The plaint- 
ifs evidence as P. W. No. 1 shows 
that two crops of grain were being raised 
on the whole land and that each crop 
would yield 24to 20 Pallas, while he also 
says that be was getting 20 or 25 Pallas 
for his balf share. This statement would’ 


make out that the produce yielded about, 


50 Pallas of paddy a year, and the plaint- 
if would be entitled to a fourth share 
or rather lesa than 4th of this—that is, 
to only about 3 Pallas. P. W. No. 2 says 
that the plaintiff's {th share was about 6 
Tooms (==4 4/5th Pallas) from each of 
the crops, and this is clearly with re- 
ference to the full extent of land sold, 
and so according to this witness plaint- 
ifs fourth share on the mortgaged lands 
would be hardly 25 Pallas. P. W. No. 3 
saye that plaintiff was getting 6 or 7 
Tooms for each of two crops per year 
from the hypothecs, and by the hypothesca 
1 take it that he means the whole ex- 
tent of lands, sold and not merely the 
lands mortgaged, as otherwise his reckon- 
ing would be very much at variance with 
what is spoken to by P. Ws. Nos. l and 
2, 1 would hold on this evidence that 
“ plaintiff for his fourth share of the 
mortgaged property is only entitled to 24 
Pallas of grain per year. 

5. Asto the value of this grain, plaint- 
iff says now that it is worth Rs. 6 or 
Rs. 6-8-0 a Palla; while P. W. No. 2 says 
that it fetches Rs. 5 or Rs. 5-2-0 a 
Toom, which comes to much the same 
thing. ln a deposition (Exhibit D) ina 
previous suit, however, when speaking, as 
I understand, of the year 1907, he has 
said that the price per Palla was at that 
time Rs. 3-8-0. He has not been cross- 
examined as to this statement, and prices 
no doubt vary and tend to go up, but 
1 do not think that they can have varied 
so much as to have nearly doubled since 
the date of Exhibit D. On the other 
hand, it bas to be remembered that the 
defendants (appellants) have set up no 
sounter-evidence to that put forward by 
the plaintiff. On the whole I think that 
it may be taken that the price per Palla 
for the four years has been on an aver- 
age Re. 5, and at this rate J find that 
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the plaintiff is entitled to interest of 


Rs. 123 a year, representing 2% Pallas 
per year at Rs. 5 per Palla. He is, 
therefore, entitled to Rs. 50 in all for 


the four years. 





This second appeal coming on for 
final hearing after the return of the find- 
ing of the lower Appellate Court upon 
the issue referred by this Court for 
trial, the Court delivered the following 


JUDGMENT.—The decree will be varied 
by allowing interest at Rs. 12-8-0 per 
annum on Rs. 200 from March 1908 till 
the time fixed for payment. Time for 
redemption will be extended to 18th Angust. 


In other respects the decree will, be 
confirmed, There will be proportionate 
costs. Í 
M,C. P. 


Decree varied, 


PUNJAB CHIEF COURT. 
Seconp Civic Arrear No. %84% or 1917, 
May 31, 1918. 

Present : —Sir Henry Rattigan, Kr, 
Chief Judge, 

DALIPA —Devenpant—Avperruant 
versus 
LABHU RAM—Ptatntire—~ 
RESPONDENT. 

Limitation Act (IX of 1908), s. 10, Sch. T, Arts. 60, 
145, applicability of—Suit to recover money deposited 
with defendant—Limnitation applicable. 5 

Where money is sent by the plaintiff to the defend- 
ant io keep, on the understanding that it is to be 
returned when demanded, a suit to recover the 
money isgoverned by Article 60 of Schedule I of 
the Limitation Act. Section 10 of the Limitation 
Act has no application to such a suit. [p. 593, col. 2.] 

Article 145 of Schedule I ofthe Limitation Act 
does not apply to a deposit of money, except in the 
case of coins which are ear-marked and where it 
is the intention of the parties that the identical 
shall be returned tothe depositor. [p. 593, col. 2.] 

Second appeal from the order of the Dis- 
triot Judge, Jullnndur, dated the 29th August 
1917, reversing that of the Munsif, Ist 
Class, Jullundur, dated the 20th February 
1917, dismissing the claim and remanding 
the case for re desision. 


Vol, LVII] 
DALIPA V. LABHU RAM, . 


Lala Jagan Nath, for the Appellant. 

Lala Fag:r Ohand, for the Respondent. 

JUDGMENT.—According to the .allega- 
tions in the plaint, plaintif, Labhu Ram, 

from time to time in 1907, 1903 and 1909, 
sent from America to his father-in law, 
Bhupa, sums of money aggregating to a total 
of 226 dollars or Rs, 694-150 with the 
request that the money should be kept for 
plaintiff by way of deposit (amanat) until 
required by:him. It is alleged that plaint- 
iff returned from America about six years 
or so before ‘suit and shortly after his 
return demanded the money from Bhupa. 
Bhupa is said to have died a year or two 
before suit and in 1916 plaintiff preferred 
the present claim against Dalipa, defend- 
ant, as the adopted son of Bhupa, for 
recovery of the said amount of Rs. 694-15 0. 

, As a preliminary objection defendant urged 
that the claim was time-barred. The 
Munsif was of opinion that -Artiole 60 of 
the Indian Limitation Act applied to the 
case and that the suit was, therefore, barred 
by time, having been instituted more 
than 3 years from the date of demand. 
The District Judge on appeal held that 
section 10 of the Act was not applicable 
and that the suit was not barred and re- 
manded the ease under Order XLI, rule 
23, for disposal on the merits. Defendant 
has preferred a further appeal to this Court 
and I have heard Mr. Jagan Nath on his 
behalf and Mr. Faqir Chand on behalf of 
the respondent. 

lt -appears to me that the desision of 
the Division Bench reported as H. H. Raja of ` 
Faridkote y. Sardar Gurdyal Singh (1) is 
in point upon the question of law involved 
and that upon its authority I must hold 
that section 10 of the Indian Limitation 
Act has no application to the present 
suit. In that case the Division Bench ex- 
pressly dissented from the proposition that 
the words in section 10, “in trust for a 
specifis purpose,” cover cases where money 
is held for the benefit of the creator of a 
so-salled trust, “The effect of such con- 
strasction (the learned Judges observe) 
would be that any person who entrusted 
money to-another for his own uses could, 
after the lapse of any time, bring a money 
sait against him or his representative.” 


- 


(1) 34 P, R. 1898, 
i 38 
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“This would, in our opinion,~be opposed 
to the principles on which “the law of limi- 
tation is based. It would render a large 
number of the Articles of Schedule lI of the 
Limitation Act meaningless (e.g., Articles 
60, 62, 89, 90, 98, 100, 105, 133, 134, 145) 
as under the section so ‘construed suits 
under these Articles would not be barred by 
any length of time.” 

This authority, though opposed to the 
rulings of the Bombay High Court sited 
by the Distriet Judge, has the support of 
many desisions of the otber High Courts 
and is of sourse binding upon me as a 
single Bench. Mr. Faqir Chand argued 
that in any event Article 145 of the Limi- 
tation Act was applicable to the present 
slaim and cited in support of his argu- 
ment Gangahari Chakrabarti v. Nabin Ohendra 
Banikya (2) and Lala Gobind Prasad v, 
Chairman of Patna Municipality (3). With 
every respect, I cannot agree that this 


” Article can be applied to a deposit of money, 


except in the oase of coins which are ear- 
marked and where it is the intention of the 
parties that the identical coins shall be 
returned to the depositor, and I prefer to 
follow the decision of Wallis, J., in Bala- 
krishnudu v. Narayanasawmy Ohetty (4). 

In my opinion Article 60 of the Limi. 
tation Act (which is not one of the Articles 
included in the Schedule to the Punjab 
Loans Limitation Act of 1904) covers the 
facts of the present case.’ The money was 
sent by plaintiff and accepted by Bhupa 
by way of deposit and was repayable on 
demand. According ‘to the plaint it was 
on these terms and conditions that the 
money was sent and as Bhupa accepted 
the money on those terms and conditions, 
he must be taken to have impliedly agreed 
to keep it in deposit and to repay it when 
required to do so. It follows that the 
present slaim is time barred and the suit 
must be dismissed, 

I accordingly accept the appeal and 
setting aside the order of the Distriot 
Judge, I dismiss the suit, but under the 
circumstances of the case I leave the parties 
to bear their own costs throughout, 


Appeal accepted. 
(2) 34 Ind. Cas, 859; 20 O. W. N. 282; 23 0. L.J, 
146. 


(3) 60. L. J. 535 
= (4) 24 Ind, Cas. 352; 37 M., 175, 
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MADRAS HIGH COURT. 

APPEAL aGainsT ORDER No. 204 or 1916. 
August 17, 1917, 
Present:—Mr, Justice. Abdur Rahim and Mr, 
Justice Bakewell. 
BOLUSAWMY AND ANOTHER— DEFENDANTS 
Nos, 2 AND 8—~APPELLANTS 

ve? SUS 7 
Sri Rajah VENKATADRI APPA RAO 
BAHADUR ZEMIN DAR GARU —Puaistire 


— RESPONDENT, 

Madras Estates Land Act (Lof 19C8), ss. 3 (16), 20 
—‘Tank-beds,' meaning of. 

In using the expression ‘tank-beds’ in section 3 
(16) of Madras Act I of 1908 the Legislature was 
alluding to such class of tank-beds as are cultivable, 
ie. as are capable of being cultivated when the tank 
has become dry or when there is no water in the tank 
in certain years, 

Where tank-beds are capable of being cultivated or 
used iù any such manner, the rights of the land- 
holders over them are not affected by the enactment 
of section 20 of the Act. > 


. Appeal against the order of the Court 
of the Subordinate Judge, Kistna at Ellore, 
in Miscellanous Appeal No. 61 of 1913, 
preferred against the decree of the Court 
of the District Munsif, Tanuku, in Original 
Suit No. 990 of 1912, 

Mr. Narayanamurthi, for the Appellant. 


JUDGMENT.— Thé Subordinate Judge in 
his judgment says: “The land involved in 
‘this appeal is admittedly oultivable tank-bed 
land and even at present admittedly the 
land is liable to submersion.” The question 
is whether the land is a ryott land within 
the rheaning of section 3 (46) of the Es- 
tates Land Act, 1903. That clause says: 

Rycti land means cultivable land in an 
‘estate other than private land but does 
not include (a) tank-beds; (b) threshing 
floors, catéle-stands, village-sites, ete., ete.” 
So far as tank-beds are concerned, what 
the Legislature was alluding to was such 
class of tank-beds as. are cultivable, that 
is to say, as are capable of being cultivat- 
ed when the tank has become dry or 
when there is no water in the tank in 
‘certain years. Mr. Narayanamurthi for 
the appellants contends that what the 
Legislature meant was the bed of a tank 
which is fall of water. Itis difficult, however, 
to assume that the Legislature was dealing 
with land that could not be cultivated atall. 

Section 20 of the Act was also referred 
to by the learned Pleader, That section 
lays down: “Threshing ‘floors, catile.standa, 
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village-sites and other lands situated: in 
any estate which are set apart for the 
common use of the villagers shall not be 
assigned or used for any other purpose 
without the written order’ of the District 
Collestor,” but with reference to tank-beds 
the section says: “Nothing in this section 


‘shall apply to tank-beds in any estate or 


affect the rights of the landholders over 
them.” That seems to be a quite clear 
provision that so far as tank beds are cap- 
able of being cultivated or used in any 
such manner, therightsof the-land-holders over 
them are not affected by theenactment of sec- 
tion <0. 


Then Mr. Narayanamurthi seemed to 
argue that since this class of land does 
not come within the definition of “private 
land” we must take it as ryotó land, but 
there is no warrant or authority for that 
proposition. In fact, the definition of 
“ryott land” contemplates the existence of 
non-ryott lands whiso are not private 
lands. If the land im suit is not ryoti 
the defendant is liable to be ejected, unless 
he sould make ont that all-lands which 
are not private lands are to be treated 
on this same footing as ryotd lands. Such 
a presumption as we have said is clearly 
negatived by the wording of clause 16, 
section 3. We, therefore, hold that the deci- 
sion of the Subordinate Judge is right, and 
the appeal must be. dismissed with 
costs. 


M. C. P. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 

Civit Revision Per. tion No, 708 or 1917. 
Jane 26, 1918. 
Present:-—Sir Henry Rattigan, Kr., 

i Chief Judge. 
ATA ULLAH KHAN- PLAINTIFF 
` — PETITIONER 
versus 


UMAR DIN— Derenpant-— RESPONDENT. 
Punjab Tenancy Act (XVI of 1887), s. 77—Proviso 
added by Act HI of 1912~—Jurtsdiction of Civil and 
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KIZHEKKE MANJAMBRATH AVULLA V, KANNA KURUP, 


Revenue Couris—Suit for possession -~Pleadings— 
Hxamination of parties by Court—Defendants claiming 
occupancy rights. f 

Tn an ejectment snit the plaintiffs asserted in the 
plaint that the defendants were mere trespassers 
and the dofendants in their written statement con- 
tended that the plaintiffs had no rizhts whatsoever 
in the land, but on examination by Court the plaint- 
ifs urgod that the defendants were their tenants- 
at-will and the defcndants pleaded that they were 
occupancy tenants of the settlers of the village: 

Held, that under’ the proviso added by Punjab 
Act TLT of 1912 to section 77 of fhe Panjab Tenancy 
Act the plaint must be returned for presentation to 
the Revenus Court, 


Petition for revision of the order of the 
District Judge, Amritsar, dated the 14th May 
1917, affirming that of the Subordinate Judge, 
ist Class, Amritsar, dated the 26th January 
1917, returning the plaint for presentation 
to the Collestor. ii 

Khwaja Zia-ud-Din, for the Petitioner. 

Mr. Nand Lal, for the Respondent. 


JUDGMENT.—The order in this case will 
dispose also of the petitions for revision Nos. 
- 709, 710 and 711 of 1917. The Courts below 
have held that they have. no jurisdistion 
under section 77 (3) of the Panjab Tenancy 
Act to entertain defendants’ plea that they 
have oosupaney rights in the land in dispute 
and haye consequently returned the plaint 
to the plaintiff to be presented to the 
sorapetent Revenue Court. The facts are 
fully statedin the jadgment of the District 
Judge and it is unnecessary for me to 
repeat them. In the plaint and in the 
written statement filed by the ‘defendants, 
no allegation is made that the defendants ara 
the tenants of the plaintiff’, on the contrary 
the plaintiffs in their plaint assert that the 
defendants are mere trespassers and the 
defendants in their written statement son- 
tend that plaintiffs have no right whatsoever 
in the land. In the circumstances, I should 
have been prepared to hold that section 77 
of the Panjab Teninsy Ach was inappli- 
cable to the case, inasmuch as this oonld 
not, upon the written pleadings, ba regarded 
as a sait between a landlord and a tenant. 
It appears, however, that plaintiffs’ next 
friend and tha defendints wera exinined 
by the- Court upon their pleadings and 
that plaintiffs then urged that the defend 
ants were their tenants-at-will, and the 
defendants pleaded that they were the 
occupancy tenants of Muhammad Bukhyh and 

the other settlers of the village. 


It is clear, therefore, that the plaintiffs, 
at all events, have not abandoned the 
position that the defendants are their tena nts. 
lt is urged on behalf of the + plaintiffs 
that the Revenue Oonrts have already found 
in the previous case between the parties 
that the relationship of landlord and tenant 
does not exist between the parties and 
that it is consequently futile to refer the 
oase again to the Revenue Courts. On 
the other hand, it is impossible for the 
Civil Courts in a case of this kind to 
ignore the plea put forward by the de- 
fendants, and the only course open to them 
is to act under the proviso which was ap- 
pended to section 77 of the Punjab Tenancy 
Act by the Panjab Ast III of 1912, The 
whole sase will thus be triable by the 
Revenue Courts, and it will be for them 
to deside how they ought to deal with the 
defendants’ plea regarding the acquisition 
of ocsupancy rights. In my opinion, there 
is no ground for interference in any of these 
cases, and I acsordingly reject these petitions 
with costs, ~ 


Petition rejected, 


MADRAS HIGHCOURT. 
Secono Civin Appear No. 1671 or 1916, 
February 12, 19165. 

Present: —Mr. Justice Bakewell and 
Mr. Justice Phillips. 
KIZHEKKE MANJAMBRATH AVULLA 
— PLAINTIEF—APPELLANT 

versus 


0. K. Pi KANNA KURUP AND oruaes— 


Daren vants—ResPonpents, 

Ciril Procedure Code (Act V of 1905), O. LI, +. 2, 
0. XXXIV, r. 1—Suit for redemption of kanom—First 
suit against karnavan personally—Subsequent suit 
agrinst tarwad, maintainability of. 

Where a mortgagor brings a suit for redemption 
against somo of the co-owners of the equity of 
redemption and obtains a decree, a subsequent suit 
on the mortgage against the other co-owners is 
barred under Ordor 14, rule 2 of the Code of Civil 
Procedure. [p. 596, col. 1.] 


Plaintiff sued the karnavan ofa turwad in his 
personal capacity for redemption of a kanom and 
Obtained a decree. He then had kuowledgo of the 

e tamead’s intores in the kanom, Subsequently 
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HARGOPAL V. HARISH CHANDAR, 


he brought another suit for redemption against all 
the members of the tarwad: 

Held, that the subsequent suit was barred by the 
provisions of Order II, rule 2, Civil Procedure Code. 


Govinda v. Mana Vikraman, 14 M. 284 at p. 289; 6 
Ind. Dec. (N. 8.) 200, explained and distinguished. 

Second appeal against the deoree of the 
Court of the Temporary Sub-Judge,. Telli- 
cherry, in Appeal Suit No. 95 of 1914, 
preferred againsi “the decree of the Court of 
the District Munsif, Tellisherry, in Original 
Suit No, 538 of 1912, F 

Mr. K. P.M. Menon, for the Appellant. 

Mr. O. Madhavan Nair, for the Respond- 
enta, 


JUDGMENT. \ 
Baxkewe wt, J.—The question argued before 
us is, whether the plaintiff is debarred from 
bringing his suit by reason of the omission 
of some of the co-owners of the property 
in his previous suit for redemption in contra- 
vention of the provisions of Order XXXIV, 

rula l. - 
The plaint states 


expressly that the 
previous suit was against “the lst defend- 
ant in his personal capacity and this 


-also appears from the order dismissing the 
4th defendant from that suit; there is, 
accordingly,’ uo question of the members 
of the ist defendant’s Tarwad other than 
the 4th defendant being bound by the 
previous decree. 

The plaint does not allege that the 
plaintiff was ignorant of the claims of those 
persons to the Kanom right, and 1 think 
‘that there was sufficient evidence to support 
the finding of- the learned Subordinate 
Judge that he had notice of that claim 
when he brought the previous suit. 

It is obvious thatif a mortgagor were 
at liberty to bring separate suits for re- 
demption against several co-mortgagees 
under the same mortgage, in which separate 
accounts would have to be taken, there 
would bean unnecessary multiplicity of pro- 
esedings and great confusion might arise: 
see Nilakant Baner’t v, Suresh Ohandra Mullick 
(1), and such a course is in contravention of 
Order II, rule 2. 

The plaintiff's claim is against all the 
co-owners that they shall jointly deliver up 
possession of the mortgaged property and 
js based onthe Kanom deed, nad L think thut 


(1) 12 0. 414 at p. 428; 12 L A. 171; 9 Ind. Jur. 489; 
4 Sar. P, O. J. 685; 6 Ind, Deo, (x. m) 281 (P, O.). 
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this constitutes “the whole of thé claim” 
which he was entitled to make in the pre- 
vious suit within the meaning of Order II, 
rule 2, and that this rule prohibits another 
suit againat the other oo-owners. 

For these reasons I would dismiss this 
appeal with costs. 

Pat.ies, J.—The finding of the Subordinate 
Judge must be accepted that plaintiff had 
knowledge of the fact that the Ist de- 
fendant’s Tarwad had a Kanom right in 
the property in respect of which Ist de- 
fendant the Karnavan executed the Marupat, 
Exhibit B. The case, however, appears to 
be somewhat similar to the case of Govinda 
y. Mana Vikraman (2). It is contended 
that, in that case, the first suit was for 
rent while the second suit was on the 
mortgage, but the second suit also ineluded a 
claim for the rent decreed in the first suit, 
and it was held that the claim was 
neither es judicata nor barred under section 
43 of the Civil Prosedure Code corresponding 
to Order IJ, rule 2 of the present Code, 
That case is, however, distinguishable from 
the present case, on the ground that in 
the second suit the basis for the 
claim for rent was the mortgage, whereas 
in the first case the claim was based on 
a lease. In the present case, the second 
suit is based on the same cause of action 
as the first. In the first suit plaintiff, 
knowing that the Tarwad had ẹ right in 
the Kanom, sued the Karnavan alone in 
his personal capacity, and omitted to sae 
in respect of his claim against the Tarwad. 

- I, therefore, agree that tbe present suit is 
barred under Order II, rule 2. 
M,C, P. 4 
Appeal dismiseed, 
(2) 14 M. 234 at p. 259; 8 Ind, Deo. (N. s.) 200, 


. 





PUNJAB CHIEF COURT. 
Seconp Civit Appuas No. 1971 of 1915, 
July 22, 1918. 

Present :—Mr. Justice Shadi Lal and 
Mr. Justice Wilberforce. 
HARGO PAL —PLAINTIEE—APPELLANT 
versus 
HARISH CHANDAR. AND ANODHER-—- 


DaranDants—Ruseonvents, 
Civil Procedure Vode Act V of 1993), O. XVIL, rr. 
2, S —Dismiseal for defauii—Procedure where both rules 
applicable, 


PN 


a 
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"MAMIDI APPAYYA V, YEDAN VENKATASWAMI. 


Where a default takes place within the meaning 


of both rule 2 and rule 8 of Order XVII of the Civil 
Procedure Code and there is not enough material 
on the record to enable the Court to proceed to 
judgment, the Court should proceed under rule 2. 


Second appeal from the decree of ,the 
District Judge, Amritsar, dated the 28th 
April 1915, affirming that of the Sub- 
ordinate Judge, Ist Class, Amritsar, dated 
the 19th Desember 1918, dismissing the 
suit with costs. : 

Dr. Nand Lal, for the Appellant. 

Mr. Santanam, for Nand Singh, defendant 
No, 2, Respondent. s 


SUDGMENT.—The summons of plaintiff’s 
witnesses had been returned unserved for 
want of correct addresses and on the 16th 
November the first Court directed plaintiff 
to give correct addresses within three days. 
It is apparent that these correct addresses 
were not given as ordered: although the 
exact facts are impossible to verify, the 
necessary papers having been destroyed. 
From the grounds of appeal to the District 
Judge which are silent on this subject and 
from his decision, there can be no doubt 
that they were not furnished as ordered. 
An adjournment was granted for the 19th 
December, on which date plaintiff and his 
Pleader failed to appear and the suit was 
dismissed under rule 3 of Order XVII. 
The lower Appellate Court has also held 
that rule 3 is applicable to the case and 
against this decision the plaintiff has pre- 
ferred this sesond appeal. 


' It is elear tous that a default tonk plane 


within the meaning of both rule 2 and rule 
8 of Order XVII; and the only question 
for decision is under which rule the suit 
should have been dismissed. - Although 
there is a conflist of authority among the 
High Courts whether rule 2 or 3 should be 
applied where thera is material on the 
resord to enable the Court to pronounce 
judgment, there is no sugh conflict where 
such material does not exist, as was the 
case in the present suit. The Calcutta 
High ‘Court judgments published as Marian- 
nissa v. Ramkalpa Gorain (1), Kader Khan 
vy. Juggeswar Prasad Singh (2) and Enatulla 


v. Jiban Mohan Roy (3) are sufficiont authori- ' 


ay 84 0. 235; 5 C. L, J. 260, 
(2) 35 O. 1023. 

(3) 28 Ind. Cas. 769; 41 O. 956; 18 C. W. N. 775; 
19 0. L. J. 635, 
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ties that, where there is no sufficient 
material on the record to enable the Court 
to proceed to judgment, rule 2 should be 
applied. The same appears to be the view 
of the only published authority of this 


“Court, Ramrattan v. Hyat Muhammad (4). 


We hold, therefore, that the suit should 


“have been dismissed under rule 2 of Order 


Vil. 
We, therefore, accept the appeal and set 
aside the decision of the lower Appellate 


Court and remand the sase for trial on 


its merits. As, however, the plaintiff appears 
to have been guilty of dilatory tactics 
so as to defeat the claim of Nand Singh,- 
defendant, we. order that plaintiff shall 
pay the costs incurred hy Nand Singh up 


to date. 
Appeal accepted, 
(4) 41 P. R. 1880. 


MADRAS HIGH COURT. 
Civi Raviston Peririons Nos. 1394 ann 1393 
or 1916. 

February 18, 1918. 
Present:—Mr, Justice Spencer. 
MAMIDI APPAYYA AND OTSERS— 
PETITIONERS 
versus 
YEDAN VENKATASWAMIJ, MINOR BY HIS 
next FRIEND PILLIMETLA NANNI, 


AND OTHERS-——-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IT, paras, 
12, 14, 15—Arbitration—Absence of some arbitra- 
tors at meetings, effect of ~Award signed by some only 
of several arbitrators, legality of—Time for taking 
objections and for remission of award-—Limitation Act 
(IX of 1908), Sch. I, Art. 158. 

For a final award by, arbitrators to be valid, it is 
essential thet all the arbitrators should have been 
present at all the meetings including the last, that 
witnesses should have been examined in the presence 
of all and that all should have consulted together 
as to the form that their award should take. [p. 598, 
col 2. 

es period of ten days’ limitation for applying to 
set aside an award prescribed under Article 158 of 
the Limitation Act is not applicable to proceedings 
under para. 12 or para. 14 of Schedule II of the 
Civil Procedure Code, and there is no limitation for 
making an application to remit an award for recon- 
sideration of the arbitrators owing to some illegality 
being apparent on the face of it. Lp. 593 col. 2.] 
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MAMIDI APPAYYA Y, YEDAN VENKATASWAMI, 

` Hyder Sahib v. Giria Chettiar, 19 Ind. Cas, 496; 24 
M. L. J, 483; (1913) M. W, N. 886; 13 M. L. T, 849, 
followed. 

The fact that when an award is presented, it bears 
the signature of somo only of the arbitrators is an 
illegality on the face of the award which should lead 
the Conrt to remit it for re-consiđeration of the 
arbitrators. [p. 599, col. J.] 

Petitions, under section 115 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Court to revise 
the order, dated 24th July 1916, of the Court 
of the Principal District Munsif, Bezwada, 
in Civil Miscellaneous Petition No. 1918 of 
1916, in Original Suit No, 574 of 1914, and 
the decree dated 4th February 1916 of 
the said Court in the said Original Snit 
No. 574 of 1914 respectively. 

FACTS appear from the judgment. 

_ Mr. T. Ramachandra Row, for the Peti- 
tioners,— The award is invalid because all 
tke arbitrators were not present at all 
the meetings. Jt is an indispensable 
requisite that all the arbitrators should 
consult together and the award should be 
the outcome of their joint deliberations. 

The award was signed by only two out 
of the three arbitrators. That is an 
illegality on the fase of the award which 
should, therefore, have been remitted for 
* ye-consideration. . 

The lower Court was wrong in thinking 
that Article 158 of the Limitation Act 
applied and that objestions should have 
been taken within 10 days from the sub- 
mission, The Article does not apply to 
Schedule II, Nivil Procedure Code. 


Mr. V. Ramadoss, for the Respond- 
ents.—The award was signed by the 
majority and was valid. No objection 


was taken by the petitioners within 40 


days of the submission, after which date 


` the award became final. 


JUDGMENT.—~These civil revision peti- 
tions arise oub of a suit in which there 
was a reference made by consent of the 
parties to three arbitrators and a decree was 
paased by the Court onthe award of two of 
them. 

The parties agreed to abide by the desi- 
sion of the majority, but the -petitioners 
seek to impugn the legality of the award 
which two out of the three arbitrators have 
signed besause the arbitrators did not all 


meet together and deliberate upon the matter - 


submitted to them, as appears from the 


1 
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8rd arbitrator’s separate award or report 

and from the 2nd defendant's affidavit. It 
in regard 
to arbitration that for the final award to 
be valid, if is essential that all the arbitrators 
shonld be present at all the meetings in- 
cluding the last, that witnesses shonld be 
examined inthe presence of all, and that. 


- all should consult together as to the form 


that their award should take [vide Nand 
Rom v. Fokir Ohand (1), Thamntragu v. 
Bupiraju (2) and Abu Hamid Zahir Ala v. 
Golam Sarwar (8) Also Banerji’s Law of 
Arbitration in India, 2nd edition, page 225 | 

Afterthe District Munsif bad passed a decree 
in the terms of the award of the majority of 
the arbitrators, thedefendanta Nos, 2, 4 and 5 
presented a review petition which was 
rejected without going into the - question 
of the legality of the award, mainly for 
the reason that the review petition was 
put ‘in nearly three months after the decree 
had been passed, while Article 158 of the 
Limitation Ast allows only ten days’ time to 
apply to set aside an award from the date of 
its submission to the Court. 


The respondents support the District 

Mansif’s order declining to review his own 
judgment on the ground of limitation, and 
farther raise the same objection against the 
High Court’s entertaining the present peti- 
tion and quote Ghulum Khan v. Muhammad 
Hossain (4) in support of their contention. 
. It has, however, been held in this Court 
that the period of ten days’ limitation for 
applying to set aside an award prescribed 
under Article. 1&8 of the Limitation Act is 
not applicable to proceedings under 
section 14 or 14 of Schedule II of the 
present Civil Procedure Code and that there 
ig no limitation of time for making applica- 
tions to remit an award for re-consideration 
of the arbitrators owing to some abjecticn 
to the legality of the award being apparent 
on the face of it [see Hyder Sahih v. Giria 
Chettiar (5)]. 


(1) 7 A. 623; A.W. N. (1885) 139; 4 Ind, Dec. 
(x. 8.) 539. 

(2) 12 M. L13; 4 Ind. Deo. (N. 6.) 428. 

(3) 40 Ind. Cas. 422; 260.4. J. 3896; 220. W. N, 
301. 

(4) 29 0. 167. 6 O. W. N, 226; 29 I. A aù 12 ML. 
J. 77; 4 Bom. L. R. 161; 8 Sar. P. C. J. 164; 25 P. R. 
19932 iP. C.). 

(5) 19 Ind. Cas. 496; 24 M, L, J. 433; (1918) M. YW. 
N. 338; 18 Mo! L. nT, 349. 
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I think that the fact that the award, 
when presented, bore the signatures of only 
two out of the three arbitrators was an 
illegality on the face of the award [see 
Ramesh Chandra Dhur v. Karunamoyt Dutt 
(6)} and that this omission should have 
attracted the attention of the Court and 
should have led to consideration whe- 
ther the award should not be remitted under 
section 14, clause (c), of Schedule Il of the 
Civil Prosedure Code for re-sonsideration by 
the arbitrators. 

The Pleader for defendants Nos. 2, 4 and 
5 filed an affidavit in which he explained that 
he did not file objections to the award of the 
two arbitrators, as he thought that the award 
of the third arbitrator, which was favourable: 
to his clients, was the only award on the 
record. The District Munsif observes that 
the latter cannot strictly be termed an 
award and that the Pleader had no good 
reason for being misled and was negligent. 
He should have lost no time in filing 
objections ‘and he should have been present 
at the hearing on February 3rd, 1916, 
whenhe would have known about the award 
of the two arbitrators dated 9th January and 
filed on January 12th. He has not serupled 
to suggest that this award was subsequently 
written and ante-dated, although the Court 
stamp shows it ‘to have been filed in Court 
on the 12th. But the mention in the Court’s 
B diary of the reseipt of only one award 
without an entry being made when the 3rd 
arbitrator’s report was received on the 17th 
has given occasion for the Pleader to say 
that’ he only’ knew of one award and he 
has thus taken advantage of the Court’s 
omission to mention both awards. It would, 
in my opinion, have been unfair to the 

. defendants to put them on terms owing 


to their Pleader’s neglect to look into the ` 


award and to give them another chance of 
objesting to the award whish was unfavour- 
able to them, on condition of their paying 
the plaintifi’s costs for the hearing on 
February 8rd and 4th. 

Acsordingly-I set aside the order and 


decree of the lower Court and direct tbat, 


if the petitioners pay into Court such sosts 
as the District Munsif may allow to the 
plaintiff for the bearings of February 3rd 
and 4th and if within ten days of the 


(B) 33 C, 498, 
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receipt of thisorder in that Court the de- 
fendants file objections to the award 
filel on January 12th, the District 
Munsif will consider those objections and if 
he finds them to be true and substantial objec- 
tions to the legality of the award, will remit 
the award for re- -consideration of the same 
three arbitrators, In case the arbitrators 
refuse to consider it, it will then be time for 
‘the lower Court to determine whether il 
will set aside the award under section 15 
of Schedule IE of the Civil Procedure Code 
and decide the case itself, 


Costs of Civil Revision Petition No. 1394 
of 1916 will be costs in the cause and will 
abide and follow the result. 





These civil revision petitions having 
been posted to be spoxen to this day, 
the Court delivered the following further 


JUDGMENT, In the event of the petitioner® 
failing to file objestions.and to deposit the 
plaintiffs costs,as above mentioned, within the 
time allowed, these petitions will stand 
dismissed with costs of Civil Revision Petition 
No. 1394 of 1916 as from that date. 


M.C.P, 


Cases remanded, 


ALLAHABAD HIGH COURT. 
Execution First Arrear No, 160) 
or 1918, 
July 15, 1918. 
Preeent :—Mr, Justice Tudball and Mr. 
Justice Abdal Ranof, 
BALWANT SINGH — JUDGMENT- DEBTOR— 
APPELLANT 
VETSUS 
JOTI PRASAD AND OTHEES— DECREN- 


HOLDERS— RESPONDENTS, 

Gindu Law—Adoption by widow—Widow allowed 
to remain in possession of estate—Adopted son, position 
of—Transfer of interest, yakui of—Transfer of Pro- 
perty Act (LV of 1882),8.6 (a). 

Where on an adoption being made by a Hinda 
widow it is agreed between the widow and the 
natural father of the adopted son, acting on the 
latter’s behalf, that the widow shonld remain in 


. possession of her husband’s estate till her death, 


a vested right in the estate is created in favour, of 


r 
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the adopted son and merely his right of enjoyment 
and possession is postponed till after the death of 
the widow. A transfer of snch vested right by 
the adopted son during the widow’s lifetime is 
unaffected by section 6 (a) of the Transfer of Pro- 
perty Act., [p. 605, cel. 1.) 
_ Exeoution first appeal from a decree 
of the Subordinate Judge, Saharanpur. 
Mr. Nehal Chand, for the Appellant. 
Messrs. B. E. O’Conor and Lakshmi Narain, 
for the Respondents. 


JUDGMENT.—This appeal arises ont 
of an execution proceeding under two 
degrees, dated (1).the 22nd of June ‘1917 
and (2) the 15th ‘of Becember 1917, 
both of which were passed in ones and 
the same suit No. 63 of 1915, (1) Rai 
Bahadur Lala Joti Prasad, (2) Lela Raghu- 
vath Singh and (3) Lala Beni Prasad, 
plaintiffs versus :(1) Choudbri Balwant 
Singh, (2) Rana Indar Singh defendants. 
The application for execution was made 
on the 17th of December 1917,:and the 
prayer made was that possession over 
Talluga Naogawn, entered in the list 
annexed ‘to the application, be delivered 
to the deoree-holders against the judgment- 
debtors Nos. 1 and 2. A further prayer 
was that the Collector: of Sabaranpnr, 
who was in posression of the property as 

a Receiver, be asked by a Rnubkar to 
deliver possession of the said property to 
the decree-holders and to “hand over to 


‘ them such sums of money as may be 


with him in deposit, on account of . the 
prefits of the said property. Objections 
were raired by Balwant Singh, judgment- 
debtor, to the exeoution of the decree. 
Those objections have been disallowed by 
the learned Subordinate Judge of Saharanpur 
by his judgment, dated the 5th of April 
1918. Choudhri Balwant Singh, judgment. 
debtor, has appealed and in the memos 
randum of appeal has raised pleas embracing 
almost all the objections which he had raised 
in the Court below. In order to appreciate 
the pleas raised and the argument addressed 
to the Court on behalf of the appellant 
-it ig necessary to state shortly the previous 
history of the litigation. 

One Raja Raghubir Singh was the owner 
of a considerable property known as the 
Landhaura Estate. He died in the year 1866, 
leaving Rani Dharamkuar, who was 


pregnant at the time, as his widow, ft: 
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is an admitted fact that before his death 
he permitted and authorized his widow 
to adopt a son for him, in sase the child 
born of the widow died in its infancy. 
He further gave permission to adopt another 
son in gase the one adopted was to die 
in his childhood, in her life time. 

A child was born after the death cf 
Ragbubir Singh, but he having died, Rani 
Dharamkuar adopted one Indar Singh, in 
1877, The latter having died, she adopted 
one Rambadan Singh in 1883, who also 
having died in 1885, one Bharat Singh 
was selected in 1893 for adoption, but 
before his adoption had taken place, he 
died in 1896. Eventually, Choudhri 
Balwant Singh, the appellant in this 
appeal, was adopted on the 13th of 
January 1899 and a deed of adoption was 
executed on that date and was formally 
registered. The material portions of the 
said deed having a bearing upon the 
questions in dispute in this appeal ara 
these :— 

ln paragraph 3, it is stated that on 
the death of the Raja, Rani Dharamkuar 
entered into proprietary possession of all 
kinds of property (Har gism matrukah hi 
malik o mustahigg o qabiz hui} and that she 
was in possession of all the property 
belonging to tha Reyasat of the said 
Raja Saheb at the time of the execution 
of the doeument. In paragraph 4, it is 
stated that being the owner of a eonsider- 
able, property, the Raja in his lifetime, 
owing to religious needs and other require- 
ments, was anxious to have a son born who 
may fulfil the religious needs and who may 
be the owner of the Reyasat. In paragraph 
5, it is stated that as the lady, at the 
time of his last illness, was pregnant, he 
did not adopt a son himself in his life-. 
time. In paragraph 6, it is stated that 
during his last illness, having suddenly 
become hopeless of his life, he, by, way of 
precaution, directed the lady, ‘ ‘That in case 
a daughter is born or if a boy having 
born dies, I enjoin upon you and order 
you that you should adopt a boy for me, 
so that he may keep our name alive and 
after your death may be the absolute owner 
and possessor of my entire estate and if 
perchance, the son adopted, according to 
this permission, dies in your lifetime then 
you will continge to haye the power cf 
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urther adoption” In paragraph 10, it is 
stated that she in June 1898 selected 
Chondhri Balwant Singh, son of Choudhri 
Ramnawaz, for the purpose of adoption 
and from that date the said Balwant Singh 
same under her protection and was brought 
up by her. 
stated that the executant adopted Choudhbri 
Balwant Singh on the 13th of January 
1899, In paragraph 12, it is stated that 
“The said Balwant Singh will be consider- 
ed the adopted: son of Raja Raghubir 
Singh and of the exegutant and he will 
perform all the religious duties towards the 
said Raja Saheb and the executant after 
the death of the executant, and after her 
death he will be the absolute owner of 
the property of the Reyasat Landhaura.” 
The most important provision is contained in 
paragraph 13, which runs thus: 
“That diring her lifetime the executant 
will continue to have all the rights over 
all the properties of the Reyasat of Lan- 
dhaura left by Raja Raghubir Singh which 
a Hindu widow has over her husband’s 
estate according to the Hindu Law and 
that she will continues to be the owner and 
jn possession as before, that the said Bal- 
want Singh, my adopted son, will have no 
-right to interfere with my rights of owner- 
ship and with the management and supervi- 
sion of the Reyasat during my life. But 
the said adopted boy will be maintained 
according to his’ position and status and 


he will be properly brought up and that . 


she has adopted Balwant Singh or these 
conditions and Ohoudhri Ramnawaz, the 
father of Balwant Singh, has given him in 
adoption on these very conditions and this 
in ‘accordance with the wish and 


was 
permission of the Raja Saheb...... ” On the 
same date  Ohondhri Ramnawaz Singh 
executed an dgrarnama in which, after 


mentioning that he had willingly given 
his son Chondhri Balwant Singh, aged 
16 years, in adoption, to Rani Dharamkuar, 
he stated “that from this date the son 
ceases to have any connestion with his natural 
family and that the said son will, from 
to-day, acquire all the rights which an 
adopted son has under the law in all the 
property left (matrutah) by Raja Raghubir 
Singh deceased and whieh are in the posses- 
sion of the Rani Salieba. But it has been 


agreed between me and Rani .Saheba that. 
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according to the wish and permission of 
Raja Raghubir Singh tho Rani Saheba 
will continue to be malik aur kabiz (owner 
and in possession) of the entire Reyasat dur- 
ing her life.........” 


Disputes having arisen between Choudhri 
Balwant Singh and his adoptive mother, 
Rani Dharamkuar, the latter instituted a 
suit against him in 1405 with the object 
of getting rid of him. It is unnecessary 
to give the details of that litigation; it is 
enough to state that the suit was dismissed 
and Choudhri Balwant Singh was success- 
ful. His position as the adopted son of Raja 
Raghubir Singh was made secure, 

In 1911 Choudhri Balwant Singh filed a 
suit No. 1 of 1911 against Rani Dharam. 
kuar for possession of the properties of 
the Reyasat Landhaura, but the defendant 
having died during the course of the suit, 
in the month of November 1912, the fur- 
ther prosecution of the suit became unneses- 
sary. 

During the course of the litigation with 
Rani Dharamkuar, Balwant Singh had to 
mortgage and sell portions of the property 
of the Reyasat in order to prosure funds 
to scarry on the fight with his adoptive mother. 
The property, the subject-matter of the 
present dispute, viz, Mauza Ahmadpur Nas- 
gawn, was sold to the present respondents, 
(1) Lala Joti Prasad, (2) Lala Raghunath 
Singh and (3) Lala Beni Prasad, sons of 
Lala Bansi Lal, ûnder a sale deed, dated the 
3rd of Maroh 1911. 


After selling the property in dispute to 
the respondents, Balwant Singh leased the 
property by a deed of lease, dated the 
2nd of August 1913, to Rana Dharam 
Singh, the father of Indar Singh, the judg- 
ment-debtur No, 2. 

In 1914, Choudhri Balwant Singh filed a 
suit No. 61 of 1914 against the present 
desree-holders, in which he assailed the sale- 
deed, dated the 3rd of March 1911, in favour 
of the respondents on the ground of fraud, want 
of consideration, ete., and prayed that it be 
set aside. That suit was referred to arbi- 
tration on the 17th of September 1914, 
and when the award was filed in Oourt 
eertain objections were taken to its valid- 
ity but eventually a decree was passed 
on the award on the 3rd of february 
1915 against Balwant Singh, whose suit 
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was dismissed on that date. In pursuance 
of the decree passed on the award, the 
present respondenta decrea holders deposit- 
ed Rs, 65,000 in Court to be paid to 
‘Balwant Singh. Against this decree, 
Chouduri Balwant Singh filed an appeal in the 
High Court which was registered as First 
Appeal No, 121 of 1915. In the mean- 
time the present respondents filed a suit 
No, 63 of 1915 in the Court of the 
Subordinate Judge of Saharanpur against 
Choudhri Balwant Singh in which they 
impleaded Rana Dharam Singh, the lessee 
of the property in dispute, under the lease, 
dated the :nd of August 1913. Subse- 
quently, the name of Rana Indar Singh, 
his minor son, was added to the array 
of defendants, under the guardianship of 
Musammat Snukhdevi, the grandmother of 
Rana Indar Singh. 


The reliefs claimed in the plaint were 
(a) that the lease, dated the 2nd of August 
19 3, be declared invalid and possession be 
delivered to the plaintiffs as against the 
defendants Nos. 1 and 2, (b) that mesne 
profits be awarded against the defendants, (e) 
that a sum of money by way of damages 
for the price of trees cut down by the 
defendants be awarded against them. 


-Tbns in addition to First Appeal No, 121 
of 1915, Choudhri Balwant Singh appellant 
versus Rai Bahadur Lala Joti Prasad and 
others, two otber matters betwaen the 
parties were pending in the High Court, 
viz., First Appeal No. 123 of 1915, Civil 
Revision No. 2 of 1917,and as mentioned 
above tke Original Suit No. 63 of 1915, 
Rai Bahadur Joti Prasad and others plaint- 
iffg versus Choudbri Balwant Singh and 
Rana Indar Singh defendants, was panding 
in the Court of the Subordinate Judge of 
Saharanpur. The respondents in this‘case 
and Choudhri Balwant Singh filed a nom- 
promise in the High Court by which 
they settled all their dispntes. Two para- 
graphs of this compromise, which have a 
material bearing upon the present proceedings 
were these :— 

“(1) That if Balwant Singh pay, on or 
before 19th September 1917, in the Court 
of the Sobordinate Judge of Saharanpur 


fer payment to Rai Joti Prasad and 
- others aforesaid the following sums 
tik, 


INDIAN OASES, 


[1918 


(a) Rs. 2,50,000 with simple interest 
thereon at the rate of 6 per cent. per annum 
from 18th January 1915 up to the date of 
pay meng. 

(b) Rs. 65,000 with simple interest 
thereon at 6 per cent. per annum from 
17th March 1915 up to the date of pay- 
ment, ; 

(c: The amount due under decree No. 51 of 
1915 with interest as provided in the said 
decree up to the date of payment, the said Rai 
Bahadur Lala Joti Prasad, Lala Raghunath 
Singh and Tala Beni Prasad shall and do 
hereby abandonall slaim and interest under 
the sale of March 1911 and their suit for 
possession of the Taluqa Naogawn shall 
stand dismissed, parties bearing their own 
costs throughout the litigation, and the 
Collector’ of Saharanpur as the Receiver 
of the property shall deliver Naogawn to 
Chondhri Balwant Singh together with all 
profits in bis hands, 

(2) That if the said Choudhri Balwant 
Singh does not pay into Court the amount 
aforesaid in terms of the preceding clause on 
or before the 19th of September !917, his 
suit and First Appeal No. 121 of 1915, First 
Appeal from Order No, 123 and Civil Revision 
No. 2 of 1917 shall stand-dismissed, both - 
parties paying their own costs, and the 
Original Suit No. 63 of 1915 shall stand 
decreed with costs and‘ the Collector of 
Saharanpur, who is in possession of 
Naogawn as Receiver 
Court, shall deliver possession of the said 
Taluqa together with profits thereof in his 
hands to Rai Bahadur Lala Joti Prasad 
and others plaintiffs in that case.” It 
was further stated in the compromise that 
“This compromise ia filed in the three 
cases pending in this Hon’ble Court and 
the parties will file a copy of this 
compromise in Suit No. 63 of 1915 within 
one week from this date, and apply to 
the said Court to desree the claim in 
accordance therewith.” It appears that a 
copy of this compromise was filed in the 
Court of the Subordinate Judga of Saharanpur 
in which the Suit No. 63 of 1915 was 
pending and the learned Subordinate Judge 
was requested to pass a decree in the 
suit in accordance with the terms of the 
compromise. No objestion was raised on 
behalf of Balwant Singh but Rana Indar 
Singh objected that, as he was not 4 


appointed by the. | 
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party to the compromise, a decree -could 
not be passed as against him cn the 
compromise and that as separate decrees 
could not be passed against the two de- 
fendants no decree should be passed even 
against Balwant Singh. The learned 
Subordinate Judge, however, overruled the 
objections of Indar Singh and passed a 
decres against Balwant Singh on the basis 
of the compromise on the 22nd of June 
1917, ordering that a copy of the 
above-mentioned compromise be attached to 
the decree. 

Subsequently a compromise was also 
effected between the plaintiffs Rai Bahadur 
Lale Joti Prasad, ete, and Rana Indar 
Singh, under the guardianship of Rani 
Sukhdevi, his grandmother, and under the 
terms of the compromise a decree was 
passed by the Additional Subordinate Judge 
of Saharanpur in the snit against defend- 
ant No, 2 also on the 15th of December 
1917. Choudhri Balwant Singh did not 
deposit the amount whioh he was required 
to do, on or before the 19th of September 
1917, under the compromise, The necessary 
result of which was that the suit of Bal- 
want Singh No. 61 of 1914 stood dismissed, 
and Suit No. 63 of 1915 of the plaintiffs 
against Balwant Singh and Indar Singh 
stood decreed. Hence this application for 
execution of the two decrees passed in 
the Suit No. 63 of 1915 was made and 
the Conrt was asked to deliver’ possession 
to the plaintiffs, decree-holders, over Taluqa 
Naozawn. The judgment debtor No. 1 
objected to the exeontion of the decree on the 
grounds :—~ 

(1) That at the time of the execution 

of the sale-deed, on the basis of which 
the decree under execution had been obtained 
the objector had merely a chance of succession 
after the reath of Rani Dharamkuar which 
could not be- transferred under the law 
and having regard to the provisions 
of seétion 6 (a) of the Transfer of Property 
Act, no right vested in the transferees 
under the sale. 
_ (2): That the transfer -baing contrary to 
law, the compromise between the parties 
and the subsequent decree passed on the 
compromise could not validate the 
transfer. - | 

(3) That the compromise ought not to have 
been accepted and a decree ought not to have 
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‘been passed on its basis, under Order XXITI, 
rule 3 of the Code of Civil Prosedure., 

(4) That as the compromise was net 
filed in Court within a week, as pro- 
vided by tha compromise, a decree ought 
not to have been passed on it. 

On behalf of the decree-holders it was urged 
that the provision of section 6 (a) of 
the Transfer of Proparty Act was not 
applicable to the facts of this case. 

. That the decree passed in the Suits Nos, 
61 of 1914 and 63 of 1915 operated as 
res judicata. 

That the judgment;debtor, in his Snit 
No. 61 of 1914 himself, had accepted 
the award inspite of an objection by the 
decree-holders and that he had benefited 
moder the award by receiving Rs. 65,000 
under it and that he was now estopped 
from objecting to the award and the oom- 
promise. 

The learned Subordinate Judge of Saharan- 
pur decided that the case of an adopted 
son, where the adoption was made by a 
widow on the condition that the adopted 
son would have no right during her life 
to the ownership or 
property, was distinguishable from the case 
0f a mere Hindu reversioner who is to 
succeed after the death of a widow. In 
his opinion inspite of a condition postpon- 
ing the rights of an adopted son, till 
after the death of the widow, the 
adopted son would have a vested interest 
in the property left by the deseased 
owner. In this view, apparently, he did 
not think it necessary to deal with the 
question of estoppel and res judicata 
raised in the pleadings. He was of opinion 
that the interest acquired by Balwant 
Singh, being of a higher character than 
the mere contingent reversionary interest 
of a collateral to suaceed to property on 
the death of a Hindu widow, he was 
capable of dealing with it effectively, 
though the operation of the transfer made 
by him may be postponed till after the 
death of the widow. He based his judg- 
ment on the general -principles of the 
Hindu Law and disallowed the objestions 
raised by the judgment debtor. Towards 
the end of his judgment, there. is an: 
indication that he was also of opinion 
that the objection now raised by the 
judgment-debtor ought to haye been raised 


possession of the - 
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by him at the time the compromise was 
filed and before a decree was passed on 
it. The pleas raised in the memorandum 
of appeal presented to this Court raise two 
main questions :— 

(1) Whether the transfer made by Balwant 
Singh was ineffective as being opposed ta 
the provisions of section 6 (a) of the 
Transfer of Property Act? and 

(2) Whether the subsequent compromise 
effected in tha Suits Nos. 61 of 1914 and 63 of 
1915 had the effect of removing any defect 
existing in the saleP Only these questions 
were argued before us. 

In order to determine the first question, 
we think it necessary first to examine the 
provisions of the deed of adoption together 
with those of the agreement executed: 
by the natural father. of Balwant Singh. 
In doing this we ought to keep in mind 
the general rules of the Hindu Law, as 
applicable to an adoption. The adopted 
son on his adoption leaves his father’s 
gotra and cannot take hie estate ner 
does he offer pindas to him, As soon as 
the adoption is made, he is transferred 
to the family of the adoptive father. He 
stands exactly in the same position as if 
he had been born to his adoptive father. 
He divests the estate of any person in 
possession of the property of the adoptive 
father. If a widow happens to be in 
possession of the estate the result of the 
adoption is that her limited estate 
at once ceases. He becomes the full owner 
of the property and the widow's rights 
are reduced to a mere claim of mainten- 
ance. Such being the law, it lies upon 
the ~ judgment-debtor to establish beyond 
donbt that the deed of adoption contained 
such valid conditions as to prevent the 
operation of the law. He will have, in 
the first instance,to show that there was 
an intention to prevent the vesting of 
the right to property in the adopted son 
and that intention was given effect 
to by some legal and valid provision 
in the deed of adoption. On a considera- 
tion of the terms of that deed we find 
that there is nothing in it whioh would 
prevent the vesting of the right in the 
adopted son, It is provided in the deed 
that the son wonld leave the family of 
his natural father and wonld live with 
his adoptive mother. Ha would be brought 
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up under her guardianship and would 
be supported and maintained according 
to his position and status, murlaba aur 
hasiyat ke muwafig. This would show that 
Balwant Singh was to be treated a3 an 
adopted son and his position and status 
was to be maintained as saeh, In this 
view, the condition reserving ‘to the 
widow the right of ownership and posses- 
sion during her lifetime would simply 
mean that though Balwant Singh was to. 
be the rightful owner as ar adopted son, 
the widow was to remain in possession 
during her life, exercising all the powers 


of ownership as an ordinary Hindu 
widow. This construction,- to a large ex- 
tent, derives support from the clear 


agreement executed by 
the natural father of 


wordirgs of the 
Ramnawaz Singh, 
Balwant Singh:— 

“Tarikh imroza se pisr-i-mastur ka apne 
khandan se kuchh taluq nahin raha hat 
aur ptsr mazkur ko woh haguq 40 ganunan 
pisr-i mutabanna ko hasil hote hain aj 
ki tarikh se kul jatdad wa matruka Raju 
Raghbir Singh Sahib marhum wa magqbuea 
junabah Rani Sahiba masufah men hasil 
honge, lekin yth shart mabain manmogir 
aur junabah Rani Sabiba masufah hasab 
mansha wasiyat-o-tjazat Raja Raghbir Singh 
Sahib marhum qarar pai hat keh junabah 


Rant Sahiba masufah apni gindgi tak 
badustur malk aur qubiz kul reyasat 
rahaingi,” 


viz., ‘From this date the son ceases to have 
any connection with his natural family 
and that the said son will, from to-day, 
acquire all the rights which an adopted son 
has under the law in all the property 
left (matrukah) by Raja. Raghubir Singh ` 
deceased, ard which are in the possession. -- 
of Rani Saheba. But it has been agreed 
between me and Rani Saheba that according 
to the wish and permission of Raja 
Raghubir Singh, the Rani Saheba will 
eontinue to be malik aur qubie (owner and 
in possession) of the entire Reyasat during 
her life.” 

In this view of- the construction of tha_ 
deed of adoption it besomes unnecessary to 
consider the question whether it is lawful 
for a Hindu widow to make a condi- 
tional adoption so as to prevent the 
adopted son from taking possession of, and 
enjoying rights of ownership over, the 
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property of the adoptive father during 
her life and whether such a condition 
creates an interest in favour of an adopted- 
son, of’ the nature which is contemplated 
by slause (a), section 6 of the Transfer of 
Property Act. 

It has been held in several cases that 
an agreement depriving an ‘adopted son of 
his right to take possession of the property 
of the adoptive father is not prohibited by 
the law and such an agreement has been given 
effect to. See for example Kali Das v. Bijat 
Shankar (1) and Fisalakshi Ammal v. Swa- 
ramien (2,. But we have not been referred to 
any oase in which it has been held that the 
interest of an adopted son under sach a sondi- 
tional adoption is exactly similar to theinterest 
of a contingent oollateral Hindu reversioner. 
The latter kind of interest has been held to 
be a mere chance of an heir-apparent 
succeeding to an estate, and as such has 
been held to be non-transferable. Irrespes- 
tive of the sonstruction which we have put 
on the terms of the deed of adoption, we 
are of opinion that it has not been shown 
that the interest created in favour of 
Choudbri Balwant Singh under the condi- 
tional adoption in question was a mere 
possibility of succession to the Landhaura 
Estate after the death of Rani Dharamknuar. 
In our opinion both according to ‘the 
interpretation of the deed of adoption and 
the law, a vested right was created in‘ his 
favour, and merely his right of enjoyment 
and possession was postponed till after the 
death of the lady. Such being the case, 
we. are of opinion that the transfer of Taluqa 
Naogawn in fayour of the dseree-holders 
under the sale-deed, dated the 8rd of Marsh 
1911, was unaffected by the provisions of 
sestion 6 (a) of the Transfer of Property 
Ast. ~ 

We agree with the lower Court that on 
this finding alone tbe objections of the 
judgment-debtor were bound to fail, but we 
are also of opinion that the subsequent 
compromise gnd the decrees passed thereon 
ləft no room for any contention on the 
point. Rani Dharamkuar having died in 
November 1¢12, the property vested in 
Ohoudhri Balwant Singh. He was at the 
time a married man 29 years old and could 

(1) 13 A. 391; A. W. N, (1891) 141;% Ind. Dec. 


(x. s.) 250. 
(2) 27 M. 677; 14 M. L, J. 310 (F. B.). 


deal with it as he liked. 
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Under the som- 
promise he entered into a new agreement, 
according to which the property sold was to 
vest in the decree-holders in the event of 
his failing to pay to them certain sums of 
money before the 19th of September 1917. 
The parties understood their positions fully 
and by a lawful agreement completed a 
binding contract. A decree was passed on 
the compromise which put an end to all 
dispates between the parties. It is too late 
now to try to go behind the. compromise 
and the decree. It has, however, been argued 
on behalf of the appellant that if it was a 
mere expectancy that was transferred by the 
sale-deed in question it was open to him to 
impugn both the compromise and the 
decree when possession was claimed in 
execation. In ‘support of his contention 
the learned Counsel for the appellant 
relied upon the case of Ramasami Naik vy, 
Ramasami Ohetti (3). That wasa cass relat- 
ing to an impartible and inalienable zemindari. 
The nature of the interest which was trans- 
ferred in that case by mortgage and the 
ciroumstances under which the consent 
Cecree had been obtained are stated at 
page 261* of the report in these words:— _ 

We now come to the most sarions 
objection urged by the appellant. It is said 
that by the suit mortgage and the consent 
decree the 2nd to the 5th defendants 
purport to transfer only their chauce of 


succeeding to the zemindari, and that 
such a chance or mere possibility is 
incapable of transfer in India by virtue 


of section 6 (a) of the Transfer of Property. 
Act. As pointed out by Muttusami Ayyar, 
J. [Stvasubramania Naicker y. Krishnammal 
(4)], in the case of this zemindari the 
interest to which each zemindar succeeds is 
his separate property and consists of his right 
to the income of the semindari as beneficial 
owner for life, This is the interest whigh, 
defendants Nos. 2 to 5 have sought to 
transfer by the mortgage and the consent 
decree. At the dates of mortgage and 
decres they had a mera shanse of 
succeeding to this interest dependent in 
the case of each on his surviving all 
the male members of the family older 

(3) 30 M. 255; 2 M. L. T. 167; 17 M. L. J. 201, 

(4) 18 M. 287 at p. 291; 6 M, L, J. 168; 6 Ind. Dev, 
(N. 8.) 549, - 

*Page of 80 M.—Ed. 
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than himself so as to make him for the 
time being the oldest member.” 

‘At the bottom of page 262* the learned 
Judges who desided the case remarked :— 
` “It is further urged that the defendants 
cannot go behind the decree. If, how- 
ever, the mortgage did not operate as 
a transfer of interests of defendants Nos. 2 

o $, neither sould the sonsent decree 
in the circumstances of the present case.” 

Now, what were the ciroumstances to 
which the learned Judges referred? The 
circumstances were these :— 

The only interest which the defendants 
Nos. 2 to 5 in that case had, was a mere 
-chance of succeeding to a life-interest on 
the happening of a certain event gs described 
at page 26.* above mentioned. In that case 
there can be no doubt that the interest trans- 
ferred was of a kind contemplated by sec- 
tion 6, clause (a) of the Transfer of Property 
Act, The mortgage was made of such 
interest and at the time the consent decree 
was passed ib was still a mere chance, 
In the present 
nature of interest which Chondhri Balwant 
Singh possessed at the time of -the sale- 
deed, he had a full and complete interest 
whish had come into existence before the 
compromise and the consent decree, If the 
widow had been alive at the date of the 
consent desree, in that- case the ruling 
might have had a bearing on this question. 
No case has been ‘sited having a direct 
bearing upon the facts of the present case, 
In our opinion it is not open to the judg. 
ment-debtor to go behind the compromise 
and consent decree in this case. 

Over and above all that we have men- 
tioned above there is the fast that what 
Choudhri Balwant Singh purported to 
transfer both by the deed of sale and the 
compromise was not a mere expectancy but 
the full right of ownership; even Assuming 
that he had no vested interest at the 
date of sale he subsequently became the 
‘full owner and was such at the ‘date of 
the compromise. He had received the sale 
consideration and the respondents had also 
paid a-further sum of Rs. 65,000 and they 
are entitled to the estate which subsequently 
became vested inthe minor after the 
death of the Rani., At the date of the 
sale Choudbri Balwant Singh slenned to 

*Page of 30 M.— Ed, 





oase irrespective of the ' 


be the full owner and was actually suing 
the Rani for possession and he purported 
fo transfer the full right. We think that 
the decision of the Court below is right 
and the appeal should be and is hereby 
dismissed with costs. ~ - 

Appéal dismissed. 
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MADRAS HIGH COURT, 
FULL BENCH. 
Seconn Crvin Apesau No. 1824 op 1916, 
April 17, 1918. 
saci :—Sir John Wallis, Kr., Chief Justice, 
Justice Oldfield, Mr. Justice Sadasiva - 
ae Mr. Justice Spencer and Mr, 
Justice Bakewell, 

Sree Rajah VASIREDDI VENKATA 
LAKSHMI NARASAMMA BAHADUR 
MANNE SULTAN GARU, DHAR- 
MAKARTHA or BHAVA NARAYANA- 
SWAMY DEVASTANAM— 
PLAINTIFF- APPELLANT 

versus . 
Taw SECRETARY or STATE ror INDIA 

IN COUNCIL REPRESENTED Br THE OOL- 

<. LECTOR, GUNTUR — Derenpanr— - 
A RESPONDENT. 

Grant, construction of — Water rights—Grant of land 
bounded by non-navigable river — Ownership of bed of 
river— Presumption —Burden of proof. 

Where a grant is made of land which is bounded 
on one side by a non-navigable river, the onus of | 
showing that the grant did not cover the bed of tho 
river ad medium filum agu# is on the grantor. The 
presumption may be strong or weak according to 
the circumstances of the particular case, and the 
amount of evidence required to rebut it will vary 
accordingly. [p. 610, col. 1.] 

(Authorities reviewed. ) 


Second appeal against the decree of the 
Court of the “Temporary Subordinate Judge, 
Guntur, in .Appeal Suit No, 187 of 1915, 
preferred acainst the decree of the Court of 
the Additional District Munsif, Bapatla, in 
Original Suit No. 10 of 1913. 

This second appeal coming on for hearing 
onthe lOth December 1917, upon perusing 
the grounds of appeal, the judgments and 
decrees of the lower Appellate Court and 
the Court of first instance and the material 
papers in the suit and upon hearing the argu- 
ments of Messrs. T. V. Venkatrama Aiyar and 
R. Rajagopala Atyar for the Appellant, 
and of the Government Pleader on behalf 
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of the Respondent and the case having stood 
over for consideration till 13th December 
1917, the Court (Seshagiri Aiyar and Napier, 
JJ.) made the following 
ORDER OF REFERENCE TO A FULL 
BENCH. 

This isa suit by the trustee of a temple 
for a declaration that the lands belong to 
him and that the Secretary of State is not 
entitled to put up the grass thereon to 
auction or to interfere in any manner with 
the rights of_the plaintiff. The plaint, as 
originally instituted, contained the statement 
that the Inam granted to the temple com- 
prised lands on both sides of the Tunga- 
bhadra river and that consequently the 
entire bed of the river belonged to the temple. 
It has been found by the Subordinate 
Judge, and we see no reason for not accept- 
ing that finding, that the boundary of vhe 
Inam village is the river itself and that no 
lands on the other side of the river were 
granted to the temple. On this finding it 
has been argued before us that the plaint 
temple is entitled to half the bed of the 
river. Thelearned Government Pleader took 
exception to this shange of oase on the part 
of the plaintiff; but we think that in the 
circumstances of the case the plaintiff should 
not be refused relief because he put his case 
too high. 

The point for consideration, therefore, is 
where a grantis made fixing one of the 


boundaries of the lands granted as a river,. 


whether the grantee is entitled to half- the 
bed of that river. The decisions of the 
English Courts seem to be uniform in this 
respect. Lord v. OCvummissioners for the 
Oity of Sydney (1) and_ Maclaren v. Attorney- 
General for Quebec (2) and other cases referred 
to in these two decisions have accepted the 
principle that where the lands are bounded 


- by a river, the grantee is entitled to lands. 


ad medium filum aque. In City of London 
Land Tax Uommissioners v. Oentral 
Railway (3) the House of Lords applied this 
principle to the case of highways. All the 
learned Lords who took part in the desision 


(1) 12 Moore P. O. 473; 33 L. T. (o0. s.) 1; 7 W. R. 
267; 14 E. R. 991; 12L R. R. 113; 

(2) (1914) A. C. 258; 83 L. J. P. O. 201; 110 L. T. 
71%; £0 T, D. R. 278. 

(8) 0913) A. 0. 3546821. J.Ob 274; 103 L. T. 
690; 77 J. P. 289; 11 L. G. R. 693; 57 S. J. 403; 29 T. 
p., R. 395. E 


London 


afirm that itis an established principle of 
law that the “ ownership of frontages on 
either side of the street extended ad medium 
filum civ, just as, had the division or 
boundary between two subjects been a 
stream, the ownership of the riparian pro- 
prietora would have extended od medium 
filum fiminis’, In Whitmores (Edenbridge) 
Lim. v. Stanford (4) this rule was extend- 
ed to artificial channels. In this country, 
Balbir Singh vy. Secretary of State for India in 
Council (5) accepts the principle of the Eng- 
lish decisions. Powell v. Powell (6) is to the 
same effect. In Secretary of St te v. h adirikutte 
(7), the learnsd Judges-sray that the rule 
that riparian proprietors are entitled to the 
bed of the river ad medium filum is not 
applicable to navigable rivers. That is an 
indication that if itis a non-navigable river, 
the principle of English Law would be ap- 
plied in this country. In Sunderam Ayyar 
v. Municipal Ocuncil of Madura (8), Justice 
Bashyam Aiyangar extended the doctrine to 
highways. The matter was recently dis- 
cussed by three Judges of this Court in 
Secretary of State v, Janakiramayya (9), Mr 
Justice Oldfield seems to doubt whether the 
principle referred to is applicable to India, 
“Mr. Justice Sadasiva Aiyar on the other 
hand apparently sees no objection to the 
applicability of that doctrine to India, Mr, 
Justice Bakewell expressed no opinion on 
that question. The learned Government 
Pleader referred us to two cases decided 
by the Judicial Committee as throwing some 
doubt upon the applicability of a similar prin- 
ciple to Indian conditions. In Sri Balusu 
Ramalakshmamma vy. Collector of the Qodarari 
District (10), the decision turned upon the 
fact that the ownership of the bed of the river 
was not the question raised for decision in 
tbe Courts below. In rejecting the conten- 
tion which was put forward for the first 


(4) (1909) 1 Ch. 427; 78 L.J. Ok. 144; 99 L. T. 
924; 25 T-L. R. 169. 

(5) 22 A. 96; A. W. N. (1899) 194; 9 Ind. Doo, (x. 
8.) 1093. 

(6) 86 Ind. Cas. 587; 14 A. L. J. 684. 

(7) 13 M. 869 at p. 375; 4Ind. Deo. (x. 8.) 969, 

(8) 25 M. 685; 14 M. L. J. 87. 

(9) 30 Ind Cas. 609; 29 M. L. J 389 at pp. 421, 480; 
2L. W. 763; 18 M. L.7.277; (1915) M W., 
N.€71. 

(10) 22 M. 464; 1 Bom. D. R. 696; 80. W. N. 777 
£6 I. A. 107;7 Sar. P, 0. J. 5384; 8 Ind, Deo, (x. s.) 
332 (P. 0.). i 
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time before the Board, Lord Hobhouse made 
use of these observations: “The result is 
that their Lordships, having grave doubts 
whether the presumption applieable to little 
English rivers applies to great. rivers such 
as the Godayari, would require to know much 
more about the river in question and the 
modein which it has been dealt witb, before 
deciding as to the presumption or its rebuttal.” 
In a more recent case reported as Raja Sri- 
nath Roy v. Dinabandhu Sen (11), in which the~ 
question related to the right of fishery pos- 
sessed by a riparian proprietor, Lord Sum- 

| ner in delivering the judgment of the Judi- 
sial Committee says at page 531* after 
reviewing at considerable length the English 
and American Law on the subject: “In pro- 
posing to apply the juristic rules of a distant 
-time or country to the conditions of a par- 
tioular place at the present day, regard must 
be had to the physical, social and historical 
couditions to which that. rule is to be 
adapted,” 

Having regard to the observations of the 
Judicial Committee and to the difference in 
-opinion between two learned Judges of this 
Court, we do not thick it desirable that we 
should finally dispose of this matter. The 
question is of very great importauce to the 
Government as well as to private proprietors, 
and we think it desirable that the opinion 
of the Full Bench’ should be invited on the 
subject. We, therefore, propose the following 
questions for the opinion of the Full 
Bench ;— 

Whether, when Government makes a grant 
in India of a village which is described as 
bounded by a non-navigable river, the right 
of the grantee extends to half the bed of the 
river, and 

Whetker the, onus of proving that the 
grant did not cover the bed of the river is 
on the grantee or on the grantor. 

This last question has besome necessary 
‘having regard to the observations of Lord 
Hobhouse in Sri Balusu Ramalakshmamma 
v. Collector of the Godatari District (10), 
wherein he says the question of presumption 
or its rebuttal in a country like India would 


(11) 26 Ind. Cas. 467; 42 O. 489; 18 0. W. N, 1217; 
20 0. L. J. 385; 27 M. L. J. 419; 16 M. D. T. 319; 11. 
W. 733; (1914) M. W. N. 654; 16 Bom. L. R. 901; 12 A. 
L. J, 1193; 41 I. A 221 (P, C.), 


*Pago of 42 U.—Hd, 


. 


a 


depend upon considerations different from 
those which obtain in England. 





This appeal came on for bearing before. 
the Full Bench on the 8th and 9th April 1918, 

Mr. T. V. Venkatrama Aiyar, for the Appel- 
Jant.—The English rule that a grantof land 


` bounded by a non navigable river gives the 


ownership in the bed to the grantee applies 
to India, in the absence of a statutory pro- 
vision tothe sontrary. The rule which had 
its origin in the theory of convenience has 
become settled law. It is only in the case 
of navigable rivers that the bed vests in the 
Crown and does not pass to the grantee. This 
rule is unaffected by the rights of the Crown 
to regulate the distribution of water supply. 

. The soil of the river belongs to fiparian 
owners ad medium filum. That is the 
common law of India. Referense was 
made to Bengal Regulation XI of 1825, 
The rule of construction is also the same. 
Referred to Hunocman Doss vw. Shamchurn 
Bhutia (12), Bhageeruttee Dabea v. Greesh Ohun- 
der Ohowdhry (13), Rajah Neelanund Sing v. 
Rojah Teknarain Singk (14), Khagendra Narain 
Chowdhry v. Matangini Debi (15), Baban 
Mayacha v. Nagu Shravicha (16), John Doe v. 
East India Company (17), Mickletwait v. 
Newiay Bridge Co. (18), Powell v. Powell (6), 
Balbir Singh v. Secretary of State for India in 
Council (5), Secretary of State v. Kadirikutit: 
(7), Sundaram Ayyar v. Municipal Council of 
Madura (8), Sri Balusu Ramalakshmamma v. 
Collector of the Godavart District (10), Secretary 
of State v. Janakiramayya (9), Secretary of 
Stute v. Maharaja of Bobbili (19) and Kesava 
Pillai v, Pedu Reddi (20). 

Mr. V. Rumesam (Government Pleader), 
for the Crown.—Tbe English rule is 
an artifisial rule of conveyansing. It should 
not be applied to India, especially where the 
grant was made long before the rule became 
settled. ‘The question is one of intention and 

(12) | Hay 426. 

(13) 2 Hay 641, 5 

(14) Oal. §. D. A. R. (1862) 160. 

(15) 17 C. 814, 17 L A. 62; 5 Sar, P. O, J. 528; 8 
Ind. Dec. (N. s ) 1087 (P. 0.). 

(16) 2 B. 19; 1 Ind. Des. (N. 8.) 441. 

(17) 6 M. I. "A. 267 at p. 288; 10 Moo, P. O. 140; 1 
Sar. P, O. J. 540; 19 E, R. 100; 110 R. R. 21. 

__(18) (1886) 88 Ch. D. 188; 65 L. T. 336; 515. P. 
132. 

(19) 32 Ind, Cas. 279; 30 M, L. J. 163 at p- 178; 19 
M. L. T. 6; 3 L. W. 119; (1916) M. W. N. 1025, ` 

(20) IM, H. O. R, 258, i 
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| the fact that the grant was of a small 
strip of land ina ryotwari village has to be 
taken into consideration, The Crown could 
not be presumed‘ to have parted with what 
was useful for it, river beds being valuable 
property which could be used for grazing. 
The intention of the parties has to be taken 
-into account. 

Bengal Regulation XI of 1825 affords no 
parallel. The rule might hold good in the 
oase of zemindaries and large inam villages. 
The common Jaw of India, which has been 
recognised in Madras Act NI of 1905, is that 
‘the bed of a natural stream vests in Govern- 
ment and the onus is onthe persons disput- 
ing it. The contrary theory is inconsistent 
with the rights of the Crown to regulate and 
distribute the supply of water in rivers. A 
distinction must be made between the rivers 
in Bengal whioh are full and the rivers in 
Madras where the river-beds are cultivated 
and yield good returns. 

OPINION OF THE FULL BENCH. 

, In Bengal Regulation XI of 1¢26, the 
Legislature, acting, as recited in the preamble, 
on reports from the law officers as to the 
provisions of the Muhammadan and Hindu 
Laws and on a consideration of the decisions of 
the Sudder Adalut, proceeded in sestion 4 
to make a distinction as to the ownership 
of Churs in navigable and nonu-navigable 
rivers, whicb, in the opinion of Sir M. R. 
Westropp, C. J, in Baban Mayacha v. Nagu 
Shravucha (16) raised an inference, though 
not conslusive, that the beds of non-navigable 
rivers are generally private property. The 
observation of the Judicial Committee in 
John Doe v. Hast India Company (17) appears 
to proceed upon the same view. The law” 
was laid down inthe same way in Rajah 
Neelanund Sing v. Rajah Teknarain Singh (14) 
and by the Caloutta High Court in Hunooman 
Noss v. Shamchurn Rhutta (12) and Bhagee- 
ruttee Dabea v., Greesh Ohunder Chowdhry 
(13)? where the Court held that “by the 
common law of this country the right to the 
soil of the bed of a river, when flowing with- 
in the estates of different proprietors, belongs 
to the riparian owners,.ad medium ‘filam 
aqua.” : 

In this Presidency the decisions of the 
Sudder Courtin Sree Rojak Ooppalapaty Jogee 
Jaganadheruze v. Sub-Collector of Rajahmundry 
(21) and of the High Court in Subbaya v. 

(21) 8. D. A. (1858) 180. 


- ` 89 


Yarlagadda (22) were to the same effect. It 
is only in the oase of -navigable rivers that 
the presumption has been laid down the other 
way by the Judicial Committee in Eickownt 
Sing v. Heeralcll Seat (23), Feie Lopez v. 
Muddun Mohun Thakoor (24) and Nogender 
Chunder Ghose v, Mahamed Hsaff (25), while in 
Forbes v. Meer Mahomed Hossein (25), it 
appears to be assumed that in the case of 
non-navigable rivers the ownership of the 
bed isin the riparian owners, The decision 
of the Jndisial Committee in Kali 
Kissen Tagore v. Jodoo Lal Mullick (27) and 
Khugendra Narain Ohowdhry v. Matangini 
Debi (15) appears to proceed on the same 
basis. Io Sri Balusu Rumalakshmamma v. 
Collector of the Godavart District (10), where 
the appellant before them sought to base 
her title to.the Lanka in question on the pre- 
sumption arising from the fact ‘that she was 
the owner of both banks of the river, their 
Lordships observed tbat such a claim was 
not made by the pleadings or by the issues, 
and was one about which much evidence 
might and probably would have been giyen 
if it had been raised; and they accordingly 
declined to discuss the question besause it 
was not relevant to the sase made by the 
plaintiff, and merely observed that, having 
grave doubts whether the presumption ap- 
plicable to little English 1ivers applies to 
great rivers such as the Godavari, they would 
require to know much moreabont the rivers 
in question before deciding as to the 
presumption or its rebuttal. This reserva- 
tion, in a case in which the question in 
their Lordships’ opinion did not arise and in 
which the authorities above referred to were 
apparently not cited, cannot be taken asa 
ruling that tha presumption is generally 
inapplicable in the case of non-navigable 
rivers in this part of India. Certain dicta 
as to the ownership of river-beds were also 
sited from recent cases in this Court, but 
they are far from uniform and in none of 
these cases was the present question con- 


(22) 1 M. H. C. R. 255. 

(23) 2 R. D. R. (P.O) 4; 12 M. I, A. 136; 11 W, R, 
(P. 0.) 2; 2 Sutla, P, O. J. 171; 2 Sar, P. O. J. 369; 20 
E. R. 292. 

(24) 5 B. L. R. 62); 13 M. L A 467; 14 W, R, 
(P. C.) 11; 2 Suth. P, C. J. 336; 2 Sar. P. C. J, 594; 20 
E. B. 626. 

(25) 10 B. D. R 406; 18 W. R. 113. 

(26) 12 B. L. R 210; £0 W. R, 4d. 

(27) 5 0. L.R. 7; 6 J, A, 180; 4 Bar, P, C, J, OL 
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sidered in the light of the authorities. We, 
“therefore, consider it unnecessary to refer to 
them. The result of tbe authorities in our 
opinion is that, as regards a grant of land 
„in India described as bounded by a non- 
“navigable river, the onus of showing that 
the grant did not cover the bed ad medium 
filum aquæ isontbe grantor. The presump- 
tion may be strong or weak according to the 
sircumstances of the particular case, and 
the amount of evidence required to rebut it 
will vary accordingly. We do not think it 
desirable to attempt to lay downany more 
definite rule. Reference has been made to 
The Madras Land Enorocashment Act, Act 
111 of 1905, but that Act cannot affect the 
pre-existing rights, if any, of the grantee in 
this case. 
M. C, P. 
Reference answered, 


ALLAHABAD HIGH COURT. 
Omie Revision No, 114 or 1918, 
: _ July 23, 1918. 

Present :— Mr. Justice Abdul Raoof 
MAKHAN LAL PARSOTTAM DAS 
— DEFENDANT— ÅPPLICANT 

versus re 
CHUNNI LAL BRIJ LAL 
—~Prainrire—Opposite Parry. 

Provincial Small Gauses Courts Act (IX of 1887), 
>. 25—Jurisdiction, question of, decision of—Revision, 
whether lies. 

A suit for compensation for breach of contract 
having been brought in the Court of Small Causes 
at Agra, a preliminary objection was raised that 
the alleged breach: having taken place at Allahabad, 
the Court at Agra had no jurisdiction. Tho Court, 
after taking evidence, held that it had jurisdiction: 

Held, that no revisien lay against the order, inas- 
much as the case had not boen decided on the merits 
nor had it been ‘disposed of’ within the meaning 
of scction 25 of the Provincial Small Causes Courts 
Act. [p. 611, col. 1,] 

Civil revision from an order of the 
Judge of the Court of Small Causes, Agra. 

Mr. Damodar Das, for the Applicant. 

Mr. Narain Prasad Asthana, for the 

_ Opposite Party, 

JUDGMENT.—A preliminary objection 
is raised on behalf of the opposite-party 
to the hearing of this application. The 
fasts of the case are these:—The plaint- 
iff brought a suit in the Court of Small 
Causes at Agra, claiming compensation 


7 


for an alleged breach of contract by the | 
defendant, The suit was contested by the 
defendant on two grounds, namely, (1) 
that the suit was not cognizable by the 
Small Cause Court at Agra as the alleged 
breach of ccntract had taken place at 
Allahabad; (2) that there was no breach 
on the part of the defendant and that 
the suit was not maintainable against 
him. As regards the first point the 
learned Judge of the Court below took 
evidence and came to the conclusion that 
the suit was rightly instituted in the 
Court of Small Causes at Agra. It ap- 
pears that the parties had requested the 
Court to decide the first point at that 
stage before taking up the question raised 
on the second plea in defence. The de- 
fendant has filed this application for 
revision against the decision of the Court 
below on the question of jurisdiction. Mr, 
Narain Prasad argues that under section _ 
25 of the Provincial Small Causes Courtis 
éct in order to entitle a party to come 
up in revision it is necessary that the 
case must have been desided by the 
Court below. That section runs thus :— 
“The High Court, for the purpose of 
satisfying itself that a decree or order 
made in any case decided by a Court of 
Small Causes was according to law, may 
call for the case and pass such order 
with respect therato as it thinks fit.” 
The learned Wakil who appears for the 
applicant replies that there has been a 
decision in the case by the Court below 
within the meaning of section 25, and 
he relies upon two cases, namely 
Ramanathan Ohetiy v. Maruthappa Kone 
(L) and Umesh Chandra v. Rakhal Chandra 
(2). The particulars of the latter case 
are Glearly distinguishable from the facts 
of the present case. In that case what 
happened was that in “a suit filed in 4 
Court of Small Causes a question of title 
arose on the allegation contained in the 
plaint aud the Court was of opinion with 
reference to the provisions of section 23 
of Act IX of 1887 that the suit should 
be tried by a Civil Court on the regular. 
side. The plaint was, therefore, returned 
for presentation to a regular Civil Court, 


(1) 25 Ind. Cas. 643: 16 M. L, T. 502, 
(2) 10 Ind, Cas. 8 15 O. W, N, 686; 14 O.L. J, 118 


“a 
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It was against the order returning the 
plaint under section 23 of the aforesaid 
Act that a revision was applied for and 
it was argued’ by the opposite party that 
as the case had not been desided on the 
merits, the High Court had no~power 
under section 25 of the Ast to revise 
the order. It was held by the Calcutta 
High Court that if was not contemplated 
by the word “decided” that the ase 
should have been. decided on the merits. 


-The learned Judges observed in their 
judgment as follows:— We are not 
prepared as at present advised to put 


this narrow construction upon the terms 
gf section 25 nor to adopt the view 
suggested by the learned Vakil, for the 
opposite party, that the term ‘decided’ 
-in section 25 means ‘to adjudicate finally 
“On the merits. Besides in so far as the 
Small Cause Court is concerned the case 
has been decided.” 

In the oase of Ramanathan OChetiy v. 
Maruthappa Kone (1), the learned Judge 
who desided the case observed: —Mr. 
Seshagiri Shastri raises a preliminary 
objestion before me that this petition does 
not lie under section 25 of the Small 
Causes Courts Act ‘because there is no 
‘saso decided’ by the Subordinate Judge 
sitting on the Small Cause side, and he 
quoted Subal Ram Dutt v. Jagadananda 
Majumdar (8) for the position that unless 
there has been a decision on the merits 
section 25 bas no application. With all 
respect I am unable to follow this decision. 
The word ‘desided’ in seation 25 means 
‘disposed of.’ lt does not mean that there 
must be a decision upon the merits.” In 
the present instance the case has neither 
been desided on the merits nor has it 
been disposed of in any other manner, 
It is still on the file of the Court await- 
ing decision. Merely a preliminary issue 
as to jurisdiction has been desided and 
the application for revision is made against 


this desision of the prelim nary issue, 
None of the cases cited are, therefore, 
applisahle. The preliminary objeotion 


must prevailand the application must be 
rejected. Over and above this, having 
regard to the ciraumstances of this case, 
I do not think that this is a propar case 


(3) 1 Ind. Cas. 288; 180. W. N, 403. 
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for revision. I accordingly dismiss the 
application with costs. The stay order 
is hereby discharged. The record of the 
case will be sent back to the Court below. 


Application dismissed, 


MADRAS HIGH COURT. 
Civiu Avpeat No, 226 or 1916. 
- April 25, 1918, 

Present :—-Mr. Justice Abdur Rahim 
and Mr, Justice Seshagiri Aiyar. 
MUTHUKRISHNA NAICKEN 
—Derenpant No. 1— APPELLANT 

versus 


RAMCHANDRA NAICKEN AND OTHERS 


F — PLAINTIFFS—- RESPONDENTS. 

Will, construction of— Bequest, religious, for perform. 
ance of thaligais in temples —Allocation of income 
not indicated—-Uncertainty—Surplus income, appro- 
priation of, for religious instruction, legality of— 
Cy pres, doctrine of, applicability of, to Indian cen- 
ditions—Appointment of vars successor) for conducting 
charity, effect of —Trust, creation of -Evidence Act (I 
of :872), ss, 6, 82 (3), (7)—Statements by testator in 
judicial and other proceedings, admissibility of —Civil 
Procedure Code (Act V of 1908), s. 92—Scheme for 
application of surplus income—Compromise of scheme 
suit, validity of. 


One A. a Hindu, left a Will appointing his brother’s 
sonas his vars “to conduct charities Tiruvedanthai, 
Tirukkadalmalai and Tirupathi with the help of my 
properties.” The mode of conducting the charity 
was specified to be the giving of thaligais in 
the temples on the Tirunakshatram day, but no- 
special allotments were made for the purpose, 
At the registration of the Will in his house the 
testator declared before the Registrar that he intend- 
ed by the Will te bequeath properties to charities. 
It also transpired that, in a suit against the testator 
for a declaration that part of the properties in 
dispute and some other properties did not belong to 
him solely, the testator had filed a written statement 
stating that he acquired the properties for charity 
and intended to make a testamentary disposition in 
that behalf. Ina suit instituted under section 92, 
Civil Procedure Code, for removal of the Ist defend- 
ant, the vars aforesaid, from trusteeship and for a 
scheme for the management of the trust: 

Held, (1) that the dedication was definite and not 
void for vagueness or uncertainty;[p. 616, cols. 1 & 2.) 

Runchordas Vendravandas v. Parvatibai, 23 B, 725; 
1 Bom. L. R. ¢07;3 C. W. N. 621; 26 I.A. 7l: 7 Sar. 
P.O J. 643; 12 Ind. Deo. (N. s.) 486 (P. 0.) and Partha- 
sarathi Pillai v. Thiruvengada Pillai, 30 M. 840; 2 M. 
L. T. 198; 17 M. L. J. 379, distinguished, 

(2) that the mention of the word ‘vars’ in the 
Will did not make.the Ist defendant the sole owner 
of the properties subject to the carrying out of the 
directions relating to charity, but only constituted 


“him trustee for the charities; [p. 615, col. 1.] 
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Chunilal v, Bui Muli, 24 B. 420; 2 Bom, L. R. 46; 
12 Ind. Dec. (N. 8.) 612 and Surajmaniv. Rabi Nath 
Ojha, 30 4. 84,5 A. L. J. 67; 12 CO. W, N. 231; 18 M. 
L. J. 7% 30 Bom. L. R.69;7C. D.J; 134,3 M. L.. 
144; 857. A. 17 (P. CO), distinguished. | 

Venkata Narasımha Appa Row v. Parthasarathy Appa 
Row, 23 Ind. Cas. 166; 37 M. 199; 18 0. W. N. 554; 
15 M. L. T. 285; (1914) M. W. N. 299; 26 M. L. J. 411; 
19 0. L. J. 369; 12A. L. J. 816; 16 Bom. L. R. 828; 41 
I, A. 51 (P, C.), followed. 

( 8) that tho direction as to the performance of thali- 
gat was not meant to be exhaustive but only illustra- 
tive and that it was competent to the Court, after 
the allotment of a particular fund for the thdligai, to 
direct the rest of the incometo bo devoted for impart- 
ingreligious instruction; [p. 622, col. 2; p. 628, col. 1.] 

(4) that statements mado by tho testator at the 
registration of the Will and in judicial proceedings 
relating to tho properties comprised in the bequest 
were admissible under sections 6 and 32 of the 
Evidence Act; [p. 617, col. 2; p. 618, col. 1.) 

(5) that tho trust was a public and not a private 
trust. [p. 618, col. 1.] 

Sathappayyar v. Periusami, 14 M. 3; 5 Ind. Dec 
(x. 8.) 1, Trimbak v, Lakshman, 20 B 495; 10 Ind. 
Dec. (N. s.) 894 and Sriranga Chariar v. Pranathare 
thihara Chariar, 30 Ind. Cas. 74;18 M. L. T. 122; 
(1915) M. W. N. 581; 2 L. W. 632,'distinguished. 

A Conrt should not sanction a compromise of a 
suit under section 92, Civil Procedare Code, under 
which any portion of tho trust properties is givon 
to any of the parties. [p. 614, col. 2. 

Per Abdur Rahim, J—The rule as to cy pres is 
quite in harmony with the teachings of Hindu 
Sastras and has been applied in many cases relating 
to charitable gifts by Hindus. [p. 614, col. 1.] 


Per Seshagiri Aiyar, J—The principal consideration 
where the object mentioned does not exhaust the 
corpus of the fund, is to find out whether there 
was a general testamentary intention or parposo. 
Even though the object may be specified and the 
bequest otherwise definite, if tho law will not allow 
the application.of the fund for the purpose, it may be 
that the Courts are not at liberty to infer a genoral 
tostamentary intention in favour of charity in general 
and to direct the application of the property to 
other purposos of a charitable kind, [p. 616, col. 2.] 

Tho primary rule is to ascertain whether the object 
aimed at by the testator could be carrid out without 
making a now Will for him. Although there may 
he vagueness in the selection of the places or in 
the allocation of the funds, so long as it is ascer- 
tainable that tho testator had a particular object in 
view and that he intended thatthe funds left by 
him should be appropriated .to that object, Courts, 
are bound to sec that the persons appointed by the 
testator do not misappropriate the funds. Up. 617, 
col, 1. 

If an Court can ascertain that there was a genoral 
charitable intention, the fact that the particular 
object for which the charity was intended did not 
exist or that the fund intended for that charity 


could not exhaust the whole income, will not be’ 


any reason for holding that the bequest failed in 
whole or in.part. If it appears that the donor intond- 
. ed that, in any event, the fund should be devoted 
to charity and that a particular institution was 
named merely as the chaunol by which that intention 


was to be effected, tho whole fund will be regarded 
as having been dedicated to charity and the Couri 
will proceed to carry out the intontion of the testator 
on the principle of cy pres. [p. 617, cola, 1 & 2.) 

The rule of English Law that even answers to 
interrogatories may be regarded either as a codicil 
or a Will may not apply to testamentary dispositions 
in India. Under the Hindu Wills Act and the Indian 
Succession Act it is doubiful whether such informal 
declarations could be regarded as testamentary. [p 
617, col, 2.] . $ 

There is nothing in the religion of the Hindus, 
in their traditions and in the consciousness 
ofthe people, which will compel Courts to respect 
prejudices which sap at the root of religion and 
which pervert and not advance its precepts. There- 
fore, whenever grants made to religious institu- 
tions are not ecar-marked or, if ear-marked, are nob 
intended to oxhaust the recurring income, and 
“whenever they are made asa general thanksoffering, 
it is proper and legitimate to direct their application 
to the promotion of knowledge. [p. 62], col. 2.] 

Indian Courts have ample powers to give 
directions towards the application of the trust income, 
even though the trustee may not himself be com- 
petent similarly to apply it. The doctrine of cy pres 
should receive as extended an application as possible 
so as to give effect to the true intent and aim of the 
donor. His lapses, his ignorance and his failure to 
understand the situation should nob fetter tho 

Courts so long astho purposes specified by him aro 
not violated. [p. 622, col. 1.] 

Under section 92, Civil Procedure Code, the Court 

can sanction a scheme on acy pres application of a 
charitable trust. [p. 623, col. 1.] 


Appeal against the desrea nf the Court 
of the Temporary Subordinate Judge, 
Chingleput, in Original Suit No. 13 of 1916. 


FACTS appear from the judgment. 


The Hon’ble Mr. T. Rangachariar, for the 
Appellant .— The snit is not maintainable 
under section 92, Civil Procedure Code. The 
lst defendant was appointed the testator’s vars 
under the Will. The term vars isa well- 
known Hindu expression and connotes that 
ist defendant became the owner of the 
properties and was the sole beneficiary 
under the Will. The devise was burdened 
with an obligation to perform the charities. 
The language of the Will ‘in order that 
the charity. to these places’ made it clear. 
There was no direction as to the utilisa- 
tion of the properties comprised in the 
Will. 


The dedication was vague and indefinite 
and the bequest for charity was, therefore, 
void. lt followed that either the. entire 
property comprised in the Will or the un- 
spent balance after meating theobjects of 
the charity should bə treated as the un- 
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disposed of residue. The diregtion as to 
` the doing of thaliga’s in the temples could 
not be understood as meaning ‘that the 
consecrated food should be distributed to 
the poor, The food is offered to the deity 
and generally returned afterwards to persons 
giving the thaliga?. That is the popular 
acceptance of thaligat. Reference was made 
to Runchordas Vandravandas v. Parvatibai (1) 
(3) Parthasarathi Pillai v. Thiruvengada Piliat 
2). 


The statement mads by. the testator 
before the Registrar and his written state- 
ment in fhe previous suit are inadmis- 
sible, 


The trust was a private and nota public 
trust. The thakgac was only intended for 
Ist defendant’s benefit. The bequest 
was to an individual who was direated to 
do certain religious acts. Sathappayyar v. 
Periasami (3), Trimbak v, Lakshman (4) and 
Caa Ohariar v. Pranatharthihara Ohariar 
(5). f 


The doctrine of cy pres cannot be applied 
to this particular Will, The testator’s in- 
tention is specific and, that is, to do thaligads 
in temples. The Court has no jurisdio- 
tion to restrict the fund for that phrpose 
and misapply the income for purposes not 

indicated by the testator. 


Mr, T. R. Ramachandra Atyar, for the 
Respondents.—The trust is public, not 
private. | The charities are distinstly speci- 
fied. There is no ambiguity or vagueness 
in the dedication... The testator was a re- 
ligious man anda sanyast aud. he directs 
that the charities he was conducting should 
be continued after his death by the person 
` appointed by him. The intention of the 
testator was clear. The use of the word 
‘vars’ should not ba taken as implying that 
the Ist defendant was to have absolute control 
of the properties. Pars means successor, and 
the lst defendant is only appointed trustee, 


(1) 23 B. 725; 1 Bom. L. R. 607; 3 C. W. N.. 621; 
7 Sav. P. C. J. 543; 12 Ind. Dec. (N.s) 


- (6) 30 Ind. Cas. 74; 18 M. L. T.1223; (1915) M. W. 
N. 531; 2 L. W. 682. ° 


There are expressions in the Will negativing 
the conferring of absolute rights on 1st defend- 
ant. The testator says that his brother’s 
son ‘has no share or right’, The object of 
the charity, the placesand the occasion for 
its performance are all definitely indicat- 
ed. 

The testator’s statement before the Regis- 
trar may be treated asa Will or codioil, An- 
swers to interrogatories are regarded as Wills, 
Jarman on Wills, page 35. 


As to utilization of the funds for religious 
instruction, the direction by Court should 
not ba understood as proceeding on the con- 
sent of parties. 


JUDGMENT. 


TANDUR RASIM, J.-I agree in the con- 
clusions arrived at by my learned brother 
in his learned and exhaustive judgment 
whioh I hed the advantage of reading. 
On the question of the interpretation of 
i the Will’ of Alavandar, there can be little 
doubt that he intended to devote all his 

properties to charity and did not desire 
to make a gift of them to the appellant. 
It will be superfluous on my part to add 
anything to the reasons given in my 
learned brother’s judgment on this point: 
Nor can 1 usefully add anything to what 
he has said on the question whether the 
provisions of the Will constitute such a 
definite and certain gift to religions and 


charitable objests as the Courts sould- 
give effect to. The testator was a religious 
minded and charitable person and was 


particularly attached to oertain temples 
at Mahabalipuram and Tirupathi; and, 
reading the Will in connection with the 
other relevant evidence in the case and 
in the light of the history of Alavandar’s 
life, it seems to me that his intention 
was clearly to farther the, interests of 
Hindu religion by endowing certain forms 


of worship in connection with those 
temples, 
The third question relating -to the 


scheme and the application of the dostrine 
of cy pres has, I must admit, given me 
some difficulty. This is not a case of an 
ancient fonndation where, owing to changes 
in the circumstances since the date af the 
foundation, surplus income has become 
available that was not in the contempla- 
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tion of the founder and about whieh he 
has given no specific directions. The 
suit has been instituted immediately after 
the death of the founder and the ques- 
tion -is whether he intended that the 
entire income of the property should be 
devoted to the performance of Thalikai in 
the temples mentioned in the Will or not. 
My learned brother has described in his 
judgment what a Tralikai consista in. 
But there is nothing clearly to show 
either that Alavandar himself devoted all 
the income of the property merely to offerings 
of food to the deity .or that he intended that 
the entire income should be devoted to 
that purpose alone. My learned brother 
is of opinion that Alavandar could not 
have intended that the income of the 
property, however mush it might inerease 
in course of time, should be spent in 
Thalikais alone, and having 
intimate knowledge of these matters 
I should not be justified in sugyesting 
any doubt as to the soundness of this 
conclusion. I accept his conclusion that 
the mention of Thalikai was, to use his 
own language, meant to be illustrative 
and not exhaustive, and I have no hesita- 
tion in holding that a general charitable 
intention is apparent from Alavandar’s 
Will. In that view of the intentions of 
the donor, the application of the surplus 
ngome in the way outlined in my learned 
brother’s judgment would be substantially 
carrying out the testator’s intentions, As 
to the law on the question of the dostrine 
of cy pres, whether the ancient texts of 
Hindu Law olearly enuncinate such a 
dostrine in so many words or not, I am 
persuaded that the rule is quite in harmony 
with the teashings of Hindu Sastras and 
has been applied in many cases relating 
to ‘charitable gifts by Hindus. I, therefore, 
agree in the decres proposed. 

SEBHAGIRI Aiyar, J.—One Alavandar left 
a Will appointing his divided brother’s 
son, the Ist defendant herein, as his vars, 
The Will is dated the 22nd June 1914, 
The testator died un the 8th August of 
the same year. The present suit was 
brought under section 92 of the Civil 
Procedure Code in December 1914, alleg- 
ing that the property left by Alayundar 
was dedicated to charity, that the Ist 
defendant bad misappropriated the funds, 


regard to his ‘ 


that therefore he should be removed from the 
trusteeship of the charity, and that a scheme 
„should be framed for its management. The lst 
defendant contended that the dedication was 
incomplete and ineffective and that con- 
sequently he was entitled to the property left 
by the Will. The Subordinate Judge came to 
the conslusion that the property was 
dedicated to certain charities and that 
the Ist defendant was guilty of acta of 
malversation. In the result he held that 
it was not necessary to remove the Ist de- 
fendant from” his position as trustee, but 
that a co-trustee should be appointed with 
him and that a scheme should be framed 
for the management of the trust proper- 
ties. Thè Ist defendant has appealed, 
It may be stated at the outset that the 
plaintiffs, who obtained the sanction of 
the Advyocate-General for instituting the suit, 
presented a compromise along with the 
Ist defendant in: this Court. As, in ‘our 
opinion, the compromise was aimed at 
_giving a portion of the trust property to 
-the Ist defendant, we refused to accept it and 
direoted the case to be argued on the merits. 

The main question relates to the con- 
struction of the Will. In that document 
the testator says that he left the family 
while he was young and became a Sanyasi. 
The evidence shows that all the proper- 
‘ties were his self-asquisition. It is nuun- 
necessary to consider whether.he was 
really a Sanyasi. as ‘mentioned by him. 
The Will states: “As T am now infirm 
and weak in body, I, in order that 
charities may be continued after my life 
(with) the .undermentioned immoveable and 
moveable properties fo the following places, 
viZ, Tiravedanthai, Tirukkadulmalai ard 
Tirupathi, have by this Will appointed my 
younger brother Veerasami Naicken’s son 
Muthukrishna Naisken who has no share 
or claim as my “vars,” and have given 
him all affairs after: my life.’ Mr. 
Rangachariar first contended that under 
the Will his client, the Ist defendant, 
became the owner of the properties, sub- 
ject to the carrying out of the directions 
relating to the charity. I am unable to 
agree with him. The learned Vakil argued 
that the language of the Will was 
ambiguous. He referred to the expres- 
sion in order that the charity to these 
places,” There can be no doubt that 
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what the testator meant was that the 
charity should be performed in’ those 
places. The next suggestion was shat 
there was no direction as to the atilization 
of the properties mentioned in the Will, 
because there is no participle governing the 
words : ‘ander-mentioned properties”. The 
word ‘with’ has been added by the- trans- 
lator. We asked the Bench Clerk to trans- 
late it, and he agreed with the previous 
translation, From my- knowledge of Tamil 
I feel no doubt that these two translators 
are right in introducing the word “with” be- 
fore the words ‘‘under-mentioned properties.” 
Alavandar was an illiterate man, and in 
construing the Will of persons of that 
class, we must put ourselves in-their position. 


The next contention was based on the 
use of the word “vars” in the Will.” The 
contention of the appellant's Vakil was that 
the Ist defendant was instituted heir to 
the whole property, the suggestion being 
that the term “vars” was used in its techni- 
eal sense. I do not think that this cov- 
tention is well-founded. The word “vars” 
in the context only means “suesessor.” 
The testator “says in the previous portion 
that he himself has been conducting the 
charities. In-the very next sentence they 
testator takes care to say that this 
brother’s son “has no share or right”, this 
indicates that ib ia not a beneficial in- 
terest in or ownership of the property that 
Alavandar was givivg to his brother’s son, 
but only the privilege of conducting, the 
charities which be had been performing 
during his lifetime. He further says that 
the’ patta should remain in his name not- 
withstanding that his brother’s son was to 
be his successor. The expression “I give 
him all power” does not mean that rights 
of dispdsition over the property are given, 
but only rights of managing the property 
as trustee. I feel no doubt that the pro- 
perty was dedicated to charity and that 
the Ist defendant was appointed as the 
first trustee. Mr. Rangachariar referred to 
twa cases to explain the meaning of the 
term vars’, Ohunilal v. Baimuli (6) and 
Suraj Mani v. Rabi Nath Ojha (7). If we 


Pa 24 B. 420; 2 Bom. L, R. 46; 12 Ind. Deo. (N. 8.) 
. ka y 
(7) 30 A. S4i5 A. L. J. 67; 12 0. W. N. 231; 18 M. 


L. J. 7; 10 Bom. L. R. 59; 70. 4. J, 131; 3 M. L. T. 
- 144; 36 I, 4. 17 (P. 0,). ~ i 


accepted the contention of the learned 
Vakil, we would be making a Will for Ala- 
vandar from the language employed under 
very different circumstances by a testator 
in Bombay and by another living on the 
banks of the Ganges, a procedure not only 
repugnant to all ideas of construction but fo 
the decision of the Privy Council in Ven- 
kata Narasimha Appa Row v. Parthasarathy 
Appa Row (8). In the expressive langnage of 
' Lord Moulton in that case, what the Court 
has to do is “to put itself into the test- 
ator’s arm-chair, to look to the surrounding 
sircumstances consistent with his race and 
religious opinions” but not to add under 
any circumstances to the testamentary dis- 
position, The following sentence is peon- 
liarly applicable to the present case: “That 
native testators should be ignorant of the 
legal phrases proper to ‘express their in- 
tentions, or of tho legal steps necessary 
to carry them into effect is one of tha most 
important of the ‘surrounding ciroum- 
stances’ which the Court must bear in 
mind, and it is justified in refusing fo 
allow defects in expression in these matters 
to prevent the carrying out of the tes- 
tator’s true intentions, but those intentions 
must be ascertained by the proper -son- 
struction of the words he uses, and once 
ascertained they must not be departed 
from.” Applying this test I agree with 
the opinion of tbe Subordinate Judge that 
the bequest was to the charity and not to 
the Ist defendant subject to the performance 
of certain charities. 


The next point argued by the learned 
Vakil was that the dedication was vague 
and indefinite, and that sonsequently either 
the whole of the property or such portion 
of it as would remain unspent after meet- 
ing the special purpose mentioned in the 
Will should be regarded as undisposed of 
residue. Before dealing with the cases 
quoted in this connection, I might refer to 
the language itself in which the bequest 
is clothed. I have already mentioned the 
fact that the testator referred to the cir- 
gumstance that ‘he himself was performing 
the cbarities in the three shrines already 
referred to. At the end of the Will he 


(8) 28 Ind. Oas. 166; 37 M. 199; 18 0, W.N. 55t 
16 M. D. T. 288; (1914) M. W., N. 299; 26 M. D.J. 
411; 19 C. L. J. 389; 12 A. L. 5.315; 16 Bom. L. R, 
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Bays: “after my lifetime Thaligai shall be 
given in Swami Kovil at the Tirnnakshat- 
ram every month”, The contention for the 
appellant was that Thaligai referred to 
was not intended for distribution to the 
poor or in the temple. I am to a certain 
extent conversant with observanees in Vishnu 
temples. I am aware that when a riok 
man speaks of giving a Thaligai in a 
temple, -he very often stipulates that tke 
food should be offered to the deity, and 
that after deducting certain Swatantrams, 
‘the rest of it should be returned to him 
for use in his house. 
a devotee establishes a fund for Thaligai 
in a temple, it means that the sonsecrated 
food is to be distributed among the ‘De- 
santries’, as they are called, or the wor- 
shippers who might assemble at the time 
of the Aradhanam. The ordinary signi- 
fisance of making Thaligni is the latter 
„and not the former one. I must, therefcre, 
refuse to accept the contention that the 
Thaligai was intended to be offered by the 
lst defendant in order to be utilised by 
` him in any way he liked later on. There 
is force, however, in the contention of the 
learned Vakil about the way in which the vub- 
ordinate Judge has read the sentence referred 
to above. The Subordinate Judge seems to 
think that the word Swami Koil only refers 
to Mahabalipuram oor Tirukkadalmalai. 
I think he is wrong here. The testator 
meant to refer to all the three temples 
mentioned by him and not to one alone. 
- I am also satisfied that the Snbordinate 


Judge is wrong in thinking. that the 
Tirunakshatram referred to was the birth- 
star cf the deceased testator. I cannot 


accept the view that the testator was 
speaking of his birth.star as Tirunakshatram, 
Tirunakshatram in the chief Vishnu temples 
is the birth star of the deity. Every 
month that Nakshatram falls on a particular 
day, and that is generally a day in which 


the gcd is taken out in” procession, or 
some special ceremonies are conduoted. 
Therefore the Tirnnakshatram referred to 


the~birth-star of the 
Subject to 


the testator is 
deities in the three temples. 
these corrections in the view taken by 
the Subordinate Judge, í agree with him 
that there is no vagueness in the dedica- 
tion. The three plases in whioh the 
charities 


by 
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tionéd; a particular form. of charity is 
indicated, and the particular occasion in 
which auch a charity is to be performed 
is alao mentioned. I see nothing vague 
in such a disposition. f 

Now I shall examine the oases guoted 
by the learned Vakil for the appellant. 
In Runchordas Vandravaidas v. Varvatibat 


(1) there was no specification of the 
charity or of the locality in which the 
charity was to be performed. In that 


Judicia? Committee quoting 
Bishop of -Durham (9) stated: 
‘Unless the subject and the objests can 
be ascertained, upon ‘principles, familiar in 
other cases, it must be decided that the 
Court ean neither reform mal-administra- 
tion nor direct a dae administration.’ That 
defest does not exist in the present 
once. Here the subject and the 


case the 
Morice v. 


objests are both ascertained and spesified.- 


In the other case, Parthasarathi Pillai v. 
Thiruvengeda Pillai (2), Subramania Aiyar, 
J., in a very learned judgment, pointed 
out that a bequest for Dharmam would 
not by itself be invalid, but felt bound, 
by reason of the desision of the Judicial 
Committee in Runchordas Vandravandas y. 
Parvatibai (1), to hold that the. bequest 
in that particular case was void for un- 


certainty. In this Madras case beyond saying } 


that the executors shall utilise the pro- 
perties for Dharmam no place and- no 
mode of charity were indicated. On the 
other hand the decision in Surja Kunwari 
v. Pande Har Narain Ram (10) shows that 
dispositions like the present ars enforceable. 

The principal consideration where the 


object mentioned does not exhaust the” 


fund is to find out whe- 

2 general testamentary 
Even though the 
object may be specified and the bequest 
otherwise definite, if the Jaw will not 
allow the application of the fond for the 
purpose, it may be that the Courts are 
not at liberty to’ infer a general testamen- 
tary intention in favour of charity in 
general and to direct the application of 
the property to other purposes of a 
charitable kind. That was in effect the 
desision in Doratsawmy Pillai y. Sandanatham- 

19) (1805) 10 Ves. Jun. 522 at p. 540; 32 E, R. 947; 
7 R. R. 232. 

(10) 38 Tnd, Cas. 166; 39 A, 811; 15 A. D. J. 182, 


corpus of the 
ther tbere was 


N 
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mal (11) to which the learned Vakil drew 
our attention. In that ease the proper- 
ties were endowed for a Chatram which 
the testator intended to build. Before 
his death the Chatham was not built, 
The learned Chief Justice and Coutts 
Trotter, J., came to the sonclusion that 
as ‘the object for which the endowment 
was made had failed, the property lapsed 
into the residue. But here, as I pointed out 
already, the places wherein the charities are 
to be performed are in existence. 

In resent years the Engish Courts have 
viewed with less disfavour similar bequests 
to charities. In Wordie’s Trustees v. Wordie 
(12) it was held that “a bequest to such 
charitable institutions -or societies which 


existed for the benefit of women and children - 


requiring sid or assistance of whatever 
nature but the said institutions and societies 
to be under the, management of Protest- 
ants” was not void for uncertainty. Again 
in Cameron's Trustees v. Mackenzie (13) “a 
bequest of residue to trustees to distribute 
the same among such charitable institutions, 
persons, or objects as they might think de» 
sirable was held enforceable. And in Banner- 
man's Trustees vy. Bunnerman-(14) ‘a power 
in favour either of religious or charitable in- 
stitutions, one or more, conducted according 
to Protestant principles” - was held good. 
The primary rule is to ascertain whether 
the object aimed at by the testator sould 
be carried out without making a new Will 
for him. Although there may be vagueness 
in the selection of the places or in the alloca- 
tion of the funds, so long as it is ascer- 
tainable that the testator had a particular 
object in view and that he intended the funds 


left by him should be appropriated to that. 


object, Courts are bound to see that the 
persons appointed by the testator do not 
misappropriate “the funds. The Corporated 
Sceiety v. Erice (15), Bunting v. Marriott (16), 
Biscoe v. Jackson (17) and Attorney-General 
v. Lawes (18) all show that if the Court can 

(11) 80 Ind. Cas, 225; (1915) M. W. N. 478; 2 L. 
W. 577. 

(12) (1915) S. C. 310. 

(13) (1915) S. ©. 313. 

(14) (1915) S. C. 398. 

(15) I J. & La. T. 498. 
(16) (1854) 19 Beay. 163; 52 E. B. 811; 105 R. R. 
108, si 

(17) (1887) 85 Ch. D. 460; 56 L. J. Ch. 540; 56 L. 
T. 753; 85 W. R. 554. i 

(18) (1849) 8 Hare 32;-19 L, J. Ch. 300; 14 Jur, 77; 
68 E. R. 261; 65 R. R. 181, 

zo 


ascertain that there was a general charitable 
intention, the fact that the particular object for 
which the charity was intended did not exist 
or that the fund intended for that charity 
could not exhaust the whole income will 

_ Bot be any reason for holding that the be- 
quest failed either wholly or in part. As 
was pointed out in Loscombe v. Winéring- 
ham (19), if it appears that the donor intended 
that in any event the fund should be devoted 
to charity and that a particular institution 
was named merely as the channel by which 
that intention was to be effected, the whole 
fund will be regarded as having been dedi- 
cated to charity and the Court will pro- 
ceed to oarry out the intention of the tes- 
tator on the prinsiple of cy pres. The desision 
„in Abdul Kader v. Bat Safiabu (20) is to the 
same effect. My conclusion on this part of 
the case is that there is a general charitable 
intention in the Will of ‘Alavandar that the 
property left by him should be appropriated 
for the performance of charities in the three 
temples already mentioned, and, therefore, no 
part of the bequest fails for want of definite? 
ness. 


There is” also another consideration which 
induces me to hold that the bequest is valid, 
Exhibits A (1) and B, two statements made 
by the testator, show that he intended to 
make a Will like the present one and that 
he intended by that Will to bequeath pro- 
perties to the charities, Mr. Rangachariar 
objected to receiving these two documents 
in evidence. I think both- the documents 
were properly admitted by the lower Court, 
It may be that the suggestion of Mr. TT R, 
Ramachandra Aiyar that Exhibit A (1) 
should be regarded as a codicil is some.: 
what far-fetched. The citation from Jarman 
on Wills, olumeI,page 35, that even answers 
to interrogatories may be regarded either 

as a codicil or Will may-not apply to testa- 
mentary dispositions in this country, Under 
the Hindu Wills Act and the Indian Suo- 
cession Act it is doubtful whether euch 
informal declarations could be regarded as 
testamentary. But I think Exhibit A (1) is 
admissible in evidence under section 382, 
clause (7) of the Evidence Act. Ib ia a 
statement taken by the Sub-Registrar in 
i” (1850) 18 Beav. 87: 51 E, R. 34; 88 R. R. 

(20) 12 Ind. Cas. 702;86 B, 111; 18 Bom. L.R. 
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tho house of the testator before registering 
the Will, and it was made two days after 
Exhibit A. I think the language of clause 
7 of section 32 covers this case. I also 
think that this statement is part of the 
résgestee and as such receivable in evidence 
under section 6 of the Evidence Act. 
` regards Exhibit B it was a written statement 
. filed by Alavandar in a suit bronght against 
him to declare that part of the properties 
in dispute and some other properties did 
not solely belong to him. In his written 
_ statement he said that he had acquired the 
properties for the purposes of a charity and 
- that he intended to make a testamentary 
disposition in that behalf. This is certainly 
a statement which was opposed to the pesu- 
niary interest of the person making ib and 
as such is eavered by section 82 (8) of the 
Evidenos Aot? Reading Exhibits A (1) and 
B along with Exhibit A, I am of opinion 
that the testator had a clear testamentary 
intention in favour of charity. 


The next point for consideration is whether 
the trusts declared by the testator are public 
trusts or only private trusts as contended 
for by Mr. Rangachariar. J have already 

ointed out that the use of the word 
“thaligas” should not mislead us. The 
charities were intended to be performed in 
three public religious institutions. One of 
. the objects was to feed the devotees. I 
fail to see how this can be regarded asa 
private trust. The decision in Sathappayyar 
¢. Periasami (8), which related to a gift by 
the then Zemindar of Sivaganga to his own 
religious preceptor with a view to the pro- 
perty being utilised for a special purpose, 
has no bearing upon this question. In that 
case if was held that the gift was primarily 
to the preceptor and that there was only a 
direction or a suggestion that the property 


should be appropriated in a particular manner, -- 


and that consequently the beneficial interest 
vested inthe preceptor. Nor has Trimbak 
sag, Lakshman (4) any bearing on the present 
question. In Sriranga Ohariar v. Pranathar- 
ththara Ohariar (5) the grant was to a per- 
son and an object was specified, It was 
held that it was nota public trust. These 
authorities are not applicable to cases where 
there is no bequest to any individual but 
only to charity. 


Before dealing with ‘the question as to how 


As. 


the funds should be appropriated, I might 
deal with the contention of Mr. Ranga- 
chariar that his client should be the sole’ 
trustee. It is true that the suit was insti- 
tuted within six months of the death of the 
testator. Nonetheless the evidence in this 
case shows that the personal habits of the 
Ist defendant are of such a nature as would 
justify co-adjutors being appointed along 
with him, Moreover, I cannot shut my eyes, 
to the faot that the Ist defendant claimed in 
this suit that no partof the property. should 
go to the trust. At the same time Iam 
in agreement with Mr. Rangachariar that 
the Ist defendant should not be wholly re- 
moved. The best course will be to appoint 
two more trustees, of whom one at least 
should be a non-Brahmin, to co-operate with 
him in the management of these properties, 
It is desirable also thatthe Ist defendant 
should be given a salary to see that the 
charities are properly condusted, The details 
of the scheme will be left to the lower 
Court. 


This brings me to the last question, whe- 
ther it is open to us to direct the appli- 
cation of the income to objects other than 
the performance of Thaligaiin the temples. 
1 do not at present propose to do anything 
more than indicate in the general way the 
objects on which the fund’ may be spent, 
On a rough caleulation the income which is. 
likely to be derived is about Rs, 8,000 a 
year. After paying the expenses of the 
management and the remuneration of the 
trustee, there may be a -balance of about 
Rs. 6,000. In my opinion one-fourth of it, 
namely,. Rs.-1,500 should be spent in the 
three temples, Rs, 500 in each, for the 
purpose of feeding people and conduoting 
Utsavams. The balance should be utilised 
for giving religious instruction. Mr. T. R. 
Ramachandra Aiyar, without seriously object- 
ing to the allocation, of any portion of the 
income to education, made us understand that, 
such a provision in the scheme must not be 
taken to have been made by consent of the 
parties. Asthe question regarding the ap- 
plication of surplns income comes up before 
the Courts very often, I propose to deal with 
the jurisdiction of the Court in such mat- 
ters. 


Although, the extent of jurisdiction over 
temples exergised by the avcient kings of the 
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land is not traceable in any of the writings 
‘handed down to us, there can be no manner 
of doubt that the affairs of religious institu- 
tions were directly under the control of 
the sovereigns. The Muzerai Department 
of Mysore, and the conduct of temple 
affairs in Travancore and Cochin all point 
to the corolusion that the administration 
of Devastanams has been and is a 
-department of the State. Even Mutts are 
subject to Governmental supervision, he 
, Mutt properties in Mysore often~pass into 
the hands of the Government with a view 
to their more efficient management. There 
is no reason for presuming that a differ- 
ent state of affairs prevalied in ancient 
India. Regulation VII of 1817 states in 
‘the preamble that “it is the duty of the 
Government to provide that all such en- 
‘dowments be applied. according to the real 
intent and Will of the grantor.” It is 
not unreasonable’ to assume ihat such a 
duty was inherited from the acient sovereigns 
‘of the land, althongh. the notion that 
the sovereign is bound to administer ecclesi- 
‘astioal affairs properly is an English idea as 
well, In Koutilya’s Arthasastra, in the 
chapter headed “Replenishment of the 
treasury,” some Machiavellian advice is ten- 


dered to the king regarding the appropria- | 


tion of the temple income. The minister, like 
those that served some of the English Kings, 
seems to have been scongerned only with 
aiding the kingin securing money for temporal 
purposes without reference to the morality 
or legality of the attempts. I have refer- 
red to Chanakya’s disingenuous advice to 
the sovereign only for the purpose of show- 
ing that the revenues from the temples 
were indented, upon rare occasions, for 
the general administration of the land, 
There is evidence that in the days of the 
East India Company the surplus income 
from the temple properties was appropriat- 
ed to general purposes. Controversies are 
still carried on by individual institutions 
claiming a refund of such income. In 
more recent years, the Legislature has en- 
acted a law (vide the Tirupati Devastanam 
Act) authorising the utilisation of a portion 
of the temple income for the purposes 
„of advancing secular education. Courts 
have sanctioned expenditure for imparting 
instruction in Sanskrit and Tamil (vide 
the ssheme fcr the Rameswaram Devastg- 

~N 


- 


Š . 
nam). I see no reason for holding that 
these instances have been considered by 
religions devotees as amounting to a mis- 
application of the temple income. A re- 
markable letter by the Rajah Sarabhoji of 
Tanjore, dated the 28th January 1801, ad- 
dressed to the then British Resident shows 
in what spirit and with what intents 
religions charities were gifted and adminis- 
tered. After referring to the fact that 
persons from all over India travel by foot 
to Rameswaram where Chatrams have been 
built, the letter says: “For the accommoda. 
tion of these travellers principally, the 
Chatrams have been established and to 
each of them a pagoda, choultries and 
schools are annexed.” Then the nature of 
the charities is explained. Then follow 
these sentences: “In each Chatram,a tea- 


cher to teach the four Vedams is appoint-. 


ed and a school master and doctors skilful 
in the cure of diseases, swellings and the 
poison of reptiles. All the orphans of stran- 
gers who may come to the Chatram are 
placed under the careof the sohool. master. 
They are also fed three times a day and 
once in four days they are anointed with 
oil, They receive medicine when they re- 
quire it. Olothes also are given to them 
and the utmost attention piid to them. 
They are instructed in the sciences to 
which they may express a preference 
and after having obtaiued a competent 
knowledge of them the expenses of their 
marriage are defrayed.” Theabove extract 
explains with what eye ancient kings looked 


<. upon the dispensation of charities, 


I have been at pains to find cub whe. 
ther the Hindu Shastras countenance the 
distinction between religious and charitable 
purposes, My research shows that in India 
religious purposes have been considered 
only as a branch of the charitabte purpose. 
Jaimini in his Sutras says “* * * # * an 
Dharma or charity is that which is ordain. 
ed” K. L. Sarkar in his Mimamsa 
Rules of Interpretation rightly points out 
that this’ ordaining is not from the Vedas 
alone, it may be from the Smritis and 
some of the accepted Itihasas and Puranas 
as well. When the Tanjore Rajah in 
providing for the safe conduct and comforts 
of the pilgrims considered that education 
H a form of charity which would enable 
he donor to attain ealyation, he interpret 
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ed truly the Shastraic injunctions in this 
behalf. .Vaidyanatha Dikshitar, who has 
in his monumental work prescribed’ the 
duties of house-holders, discusses at some 
length the form and nature of charity best 
caloulated to lead a man to Heaven, He 
first quotes a very well-known text from 
Taittiriya Upanishad on the excellence of 
Dharma:— 


shy. * * * He % x * 
* * * * * ¥ 4 
Then he quotes a few very apt slokas from 
Manu:—. a 
* * % š + BS * EZH 


In the matter of Danam the Veda says: 
“All beings praise Danam. * * 


“Everything rests on Danam. Therefore, it 
is said that Danam (gift) is the noblest and 
the supreme.” 


Manu says:— There are three classes of 
the. highest gifts: namely, the gift of cows, 
land and saraswatht, viz., (learning). Gift of 
learning is more praiseworthy than giving 
of focd. In learning, Para Vidya (know- 
ledge relating to the Para « Brahman)—is 
considered to be superior. And, therefore, 


Swarga (Heaven) and Moksha (calvation) - 


are vouchsafed to the donor of such know- 
ledge. He whoimparts knowledge to the 
ignorant or constructs rest houses, attains 
the same merit asa person whohas gifted 
land.” 


From the above extract it will be seen 
that among all the commendable gifts the 
gift of a cow, of a piece of land and of 
education are considered to bé the noblest. 
Of these three, the gift of education is 
more praiseworthy than ithe other two. 
In education, “that which imparta to the 
donee a knowledge of the Supreme is to 
be preferred.” It is clear from the above 
Smriti_text that Manu regarded -tidya 
dharmam or gift of education of any kind 
as condusive to salvation. His preference 
of Para Vidya, education relating to a 
knowledge of Para Brahman, shows that 
in his opinion every endeavour to remove 
ignorance and’ to infuse light is acceptable 
to God. In the face of such a pronounce. 
ment, it would be absurd to argue that 
a general gift by a devotee intended as a 


> 


of the sovereign power 


- management. 


propitiatory offering to God would be 
misspent if a portion of it is utilised for 
giving secular education. The final scheme 
approved. by the District Board of Tanjore | 
for the utilisation of the surplus funds 
shows that they carried out the letter and 
spirit of the instructions given by Rajah 
Saraboji in the letter already referred to, 
What the District Board and the Legisla- 
ture have done is not beyond the compe- 
tense of Courts which act as the sovereign’s 
delegated authority in conseryihg and properly 
administering charitable gifts, 


The difficulties we are experiencing are 
traceable to the constitution of committees 
under Act XX of 1£63. The supervision 
ceased, and “with 
it the power to apply the surplus income ` 
to purposes most conducive to the general 
welfare and comforts of the devotees. The 
first committees applied their minds to 
conserving the income and to spending it 
on rituals and ceremonialg which the 
common people most desired. They were 
not given the powers which the’ sovereign 


“exercised. The Act was so drawn up as . 


to leave most essential mattérs unprovided 
for. The earlier trustees owed their ap- 
pointments, in not a few cases, to the 
accident of being temporarily in charge 
of the affairs of an institution. The 
result has been disastrous,’ When an in- 
effective law is administered by a person 
anxious to be maintained as trustee, and 
who feels that he is responsible to no one, 
there is bound to be pesulation and mis- 
The multiplication of Utsa- 
vams is due more to a desire to find 
channels of expenditure which might give 
a profit to the spender than to serve the 
legitimate wishes of the devotees. Moneys 
have been recklessly allotted for these 
tamashes, not in a few instances, to the 
detriment of the more legitimate ceremonials 
in the temple. I am glad that it has 
been recently ruled that money borrowed 
for fireworks is not chargeable on the 
trust. See Adiraja Arsu v. Sheik Budan 
Sahib (21). I do not believe that sane 
men would seriously advance tbe theory 
that it is more pleasing to God that 


(21) 44 Ind. Cas. 815; 23 M. L. T. 278; 34 M. L. J, 
358; (1918) M. W. N. 881. 


- 
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moneys should be spent in’ fireworks and 
in engaging dancing girls than in imparting 
education to _the sons of the devotees. 
There can be no manner of doubt as to 


“the wishes of the people on such matters. 


But we have unfortunately a machinery 
for the administration of religious in- 
„stitutions which gives scope for abuses of 


‘a serious kind on the part of those 
entrusted with the management of sach 
institutions, 


The Hindu Shastras, as I pointed out, 
attach great importance to the imparting 
of krowledge. True religiousness, accord- 
ing to Hindu notions, is possible only to 
those who are learned. I fail to see why 
the application of temple income to the 
promotion of knowledge, which in the main 
must lead a man aright, should be son- 
sidered improper. No doubt when a 
devotee earemarks the offering for +a 
particular purpose, it is not open to the 
authorities to divert it to other purposes. 
Even here, when the purpose is legitimately 
satisfied by the appHeationof a portion of 
the income, the balance can be devoted 
to the promotion of useful knowledge. 
But in the vast majority of cases where 
the offerings are contributed without any 
set purpose, the management will be justified 
in applying them to purposes connested 
with the diffusion of knowledge. A suf- 
cient portion of the income may be 
` spent on spectacular demonstrations which 
attract and please the ordinary worshipper. 
He often desires that- the deity should 
have such accompaniments to festivals and 
Geremonies as would please the eye and 
givé’ an air of magnificence and of sump. 
tuousness. But  panderings to such 
cravings should have limits. I do not 
say that a Puritanio standard of religious. 
ness should be imposed, But it is nok 
the function of the managers to encourage 
observances which have no connection with 


the fundamentals of religious worship. In 
Very many instances, expenditure on 
tamashes produces the opposite effect. The 
worship of the deity is lost sight of, in 


the desire to witness the amusements ; 
and not infrequently, vise is encouraged 
and spread by these practicas. I haveno 
hesitation in saying that the modern 
developments regarding processions lead 


the peopls far away from the paths of ` 


religion and are calculated to bring it 
into disrepute. I think there is nothing 
in the religion of the Hindus, in their 
traditions and in the consciousness of the 
people, which will compel Courts to respect 
prejudices which sap at the root of religion 
and which pervert and not adyance its 
precepts. Therefore, whenever the grants 
made to religious institutions are not 
ear-marked or, if ear-marked, are not intended 
to exhaust the recurring income, and 
whenever they are made as a general thanks. 
offering, it is proper and legitimate to 
direst their application to the promotion of 
knowledge. 

There is one other aspect of tho ques- 
tion, The donations made to a deity often 
take the strictly legal aspect of charity 
as understood by English lawyers. Grants 
for feeding the devotees, for giving them 
shelter, “for giving them water are made 
in connection with religious institutions. 
Grants are frequently made to reward 
persons who chant the Vedas or the 
Prabhandam when the Utsavama are in 
progress. I cite these instances to show 
that in the eyes of a donor, the feeding . 
of the poor and the encouragement of 
edusated men are regarded as purposes 
gratifying to the deity? If that is so, 
how can a management be charged with 
misapplication,- if if uses the surplus 
funds to.enable young men to gain know- 
Isdge or to give them food while reading 
in schools and sollegesP In England it 
has been held that the advancement and 
propagation of education and learning are 
charitable purposes. See JVhicker vy. Hume 
(22). I think this prinsiple is applicable with 
greater force to Indian conditions, In 
Thompson v. Thompson (23) it was held 
that where the gift is general and in- 
direct, its application to provide a „fund 
for unsuccessful literary men would be 
valid. Where the relief of poverty is the 
object of the donor, it has been held 
that the object can be effestuated by the 
apprenticing of poor children or by giving 
pensions ‘to destitute men. See Attorney- 
General v., Minshull (24) and Attorney-General 

(22) (1853) 7H. DL. O 124; 28 L. J, Ch. 396; 4 Jur. 
OS aie LL E. R. 59; 3l L, T. (0. s.) 319; 115 R. 

(23) (184b) 1 Coll. 331; 8 Jar. 839; 63 E. R. 431; 
as R. R. 109. 

(24) (1793) 4 Ves, Jun, 11; 31 E, R, G, 
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v. Wansay (25). In Hstlin, Inre; Pritchard v. 
Thomas (26), appropriation of such funds 


‘for fonnding homes for lady teachers was 


upheld. In Hall v. Derby Sanitary Authority 
(27) the establishment of orphanages from 
such funds was held to be proper. 

Farther, as ` pointed out by Mr. Qana- 
pathi Aiyar in his Hindu and Muhammadan 
Endowments, page 58, the Hindu Shastras 
do not draw a sharp line of distinction 
between religious and charitable grants. 
The word “Poorta” which signifies pious 
acts open to all classes of sosiety connotes 
both religious and charitable acts. See 
also West and Buhler, pages 205 and 207. 
It would, therefore, be idle to impute to 
Hindu devotees an intention that in mak- 
ing offerings or donations they contemplated 
purely religious 
charitable purposes. 

I have thas far endeavoured to show 
that the trustees of a temple would be 
acting well within their powers in using 
templa income to promote knowledge. As 
regards the functions of the Court in such 
matters, there can be no doubt. I pointed 
out in Sitharam Ohetty v. Subramania 
Aiyer (28) that the Courts in this country 
have inherited the jurisdiction of the 
Chancery Courts in England. In a Tinne- 
velly case, Ohidambaranatha Thambiran v. 
Nallosiva Mudaliar (29), which I decided sit- 
ting with the learned Chief Justice, I 
held that just as a Court of Chancery 
would not allow a truét to die for want 
,of a trustee, so also the Indian Courts 
have ample powers to give directions tuv- 
wards the application of the trust income 
even thcugh the trustee may not himself 
be competent similarly to apply it. The 
doctrine of cy pres should receive as extend- 
ed an application as possible so as to give 


_ effect to the true intent and aim of the 


donor, His lapses, his ‘ignorance and his 
failure to understand the situation should 
not fetter the Courts so long as the pur- 
poses specified by him are not violat- 
ed. 


(25) (1808) 15 Ves. Jun. 231; 33 E. R. 742, 

(26) (1903) 72 L. J. Ch. 687; 89 L, T, 88. 

(27) (1886) 16 Q. B. D. 163; 55 L.J. M. O. 21; 54 
L. T. 175; 60 J. P. 278, 

(28) 32 Ind. Cas. 211; 39 M. 700; 30 M. D. J. 29; 19 
M. L. T. 25; 3 L. W. 43. 

(29) 42 Ind. Cas, 366; 41 M. 124,33 M. I. J. 367; 
22 N. L. T. 218; 6 L. W. 668, 


purposes as opposed to- 


: It was pointed out in Attorney-General v. 
Lawes (18) the jurisdiction of the Courts of 
Chancery should be exercised with a view to 
prevent the failure of the donation altogether. 
Courts in this country should aot on the 
same principle. 

In the present case [ have held that 
there is a general charitable intention. 
The mode of oarrying it into effect is 
not provided for with any sertainty. It 
would be absurd to suggest that the Rs. 6,000 
should be wholly spent in Thaligais. 
The truth is that the donor intended that 
his earnings should ba spent in the tem- 
ples without taking care to provide how 
they ` should be spent. His mention of 
Thaligai was meant to be illustrative and 
not exhaustive. The evidence td which 
Mr. Ramachandra Aiyar drew our attention 
shows that in his lifetime, Alavandar spent 
monies for other religious purposes than 
giving Thaligais. Very likely the teatator 
did not expect such a large income from 
the properties. He was not educated 
enough to give the necessary directions 
in his Will for the proper allosation of 
the income. That daty oan be performed 
by the Court. As was pointed out in 
Ommanney v. Butcher (80); Courts bave often 
to supply defects of this nature in a trust 
bequest. A I pointed ont before, when 
the mode indicated by the donor cannot 
reasonably exhaust the income, the doctrine 
of cy pres can be invoked. 

In England, the appropriate 
effectuating a charitable trust is by sanc- 
tioning a scheme, The case-law on the 
point is thus summarised in 4 Halsbury, 
paragraph 316. As this adaton “hee 
already become lengthy I shall content 
myself by extracting the passage here: “A 
scheme is generally necessary on any cy pres 
application of a charitable trust unless the 
trust is altered merely in detail, 

Schemes are also required where the 
trusts of the instrument of foundation are 
ambiguous or insufficient and no partioular 
objects are defined, or where there are no 
trustees, or the trusteesare dead or refuse 
to act or where there has been an increase 
in the revenue of the charity, or the persons 
managing the charity have misapplied its 
property, or where for any other reason 


mode of 


(80) (1828) Turn & R. 260; 37 E. R. 1098, 
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-it is thought expedient to regulate the ad- 
ministration of the charity.” 

In my opinion section 92 of the Code 
of Civil Procedure gives Indian Courts 
similar powers. In the present case, the 
scheme should be of such a nature as to 
give effect to the expressed intention of the 
testator and to apply the surplus i income for 
educational purposes. Without unduly fet- 
tering the discretion of the lower Court, I 


may indicate the main lines on which the’ 


scheme should be framed:— 

(a) An establishment for collecting the 
income should be sanctioned, not exceeding 
Rs. 500 a year. 

(b) The Ist defendant should be paid 
Rs, 40 a monte for superintending the 
charities, 

(c) With him should be associated two 
more trustees of whom one at least should be 
a non-Brahmin, 

(d) Rs. 1,500 out of tho net income 
should be spent in Thaligais and Utsavams; 
Rs. 500 in Tirnvedanthaiand Mahabalipuram 
to be spent on the Tirunaksbatram day; 
and Re. 800 to be utilised for purchasing 
Prasadam in Tirupati during Brahmotsavam 
to feed non-Brahmin worshippers. 

(e) The balance should be spent for 
giving religious education in Tamil Praban- 
dam. 


With these suggestions, the appeal is- 


dismissed. Costs of both parties in both 
Courts will come out of the trust fund, 
y MCP. 
Appeal dismissed, 


BOMBAY HIGH COURT. 

First Civic Appsat No. 67 or 1916, 

March 19, 1918.- 
Present: —Mr. Justice Beaman and 
Mr. Justice Heaton. 
KARBASAPPA GOOLAPPA NARKEGAL 
—Dtrenpant—APPELLANT 
versus 
KALLAVA GOULAPPA NAREGAL 


— PLANTIFE—— RESPONDENT. 
Hindu Law—Widow —Maintenance, arrears of — 


Court, power of, to award arreara—Demand, - -whether 


necessary. 


‘ig) rooted, Nor 


In dealing with claims for arrears of maintenance 

made by Hindu widows Courts possess a large 
discretion to grant or withhold those arrears with 
special reference to the urgent needs and necessities 
of the widow. [p. 623, col. 2.] 

As soon as the widow satisfies the Court that 
she was in want atthe time at which she was 
entitled to maintenance, provided that time is 
within the period of limitation, the Court might in 
any given case award her arrears to that extent, and 
that would be quite independent of any demand on 
her part. In other words, while a demand is allowed 
to be prima facie evidence of need on the widow’s 
part, it isnot ina demand that the right to obtain 
arrears of maintenance is rooted. Nor isany demand 
necessary. [p. 623, col, 2.] 

First appeal against the decision of the 
First Class Subordinate Judge at Dharwar, 
in Suit No. 470 of 1914. 


Mr. Y. V. Bhadkamkar, for the Appel» 


lant. 
Mr. Nilkanth Atmaram, for the Re- 
spondent. 


JUDGMENT.—On the point of arrears 
of maintenance the case-law, to which we 
bave been referred, yields, as far I oan 
sea, no definite principle upon which all 
cases of the kind can be desided. The 
most that can be said of it, I think, is 
that the highest authority sanctions a very 
large discretion in Courts dealing with 
claims for arrears of maintenance to grant 
or withhold those arrears with special 
reference to the urgent need and necessities 
of the widow, and this amounts virtually 
to saying that every such case must ba 
decided upon its own facts. lt is very 
clear that as soon ag the. widow satisfies 
the Court that she was in want at the 
time at which she was entitled to main- 
tenance, provided that time is within the 
period of limitation, the Court might in 
any given case award her arrears to that 
extent, and that would be quite inde- 
pendent of any demand on her part. In 
other words, while a demand is allowed 
to-be prima facie evidence of need on the 
widow’s part, if is not in a demand that 
the right to obtain arrears of maintenance 
indeed is any demand 
necessary. 

In the facts before us, therefore, we have 
no guide in the authorities to any principle 
which could be uniformly used in deciding 
whether arrears of maintenance ought or 
ought not to be granted. Here, the plaintiff 
has asked for six years’ arrears and the 
lower Court has awarded them, though at 
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a : lower rate than the maintenance it has 
decreed to her in future. We are in some 
doubt, ‘however, whether the facts warrant 
this liberality. It must always bea factor 
in dealing with the merits of a particular 
case that the plaintiff has postponed making 
her claim. If during a period of six years 
she has béen living in her father’s house, 
while it would not be safe to conclude 
that she was not in want and forsed by 
want to sontinne to depend upon her 
father’s bounty, if may be the ground of 
a reasonable inference that she was not 
driven by absolute nesessity to enforce her 
rights of maintenance against her husband’s 
family. Then, again, in cases of this kind 
the criterion cannot be that the woman 
had found a shelter somewhere and bare 


subsistence. For that would not be 
incompatible with her having bsen in 
real want, and, as far as I can see, no 


very adequate ground for transferring the 
responsibility for her maintenance from 
her husband to her natural family. But 


one would suppose that if the pinch of 
want was being very severely felf ax 
Hindu widow would insist upon ber 


rights, particularly if her husband’s family 
were well-to-do, while her father’s family 
were extremely poor, long before six years 
had elapsed. Ib can only be upon the most 
general ground and a balance of the most 
general and shifting considerations of this 
kind that we can come to what must be called 
rather a commonsense than any other 
conclusion upon the point before us. 
Treating the case in that manner, we 
have deéided that justice does not require 
that the widow here should have more 
than three years’ maintenance, and to 
that extent we amend the decree of the 
. Court below. 

As regards the quantum of her main- 
tenance in the future, where we find a 
Hindu Subordinate Judge treatinga Hindu 
widow with so much liberality as in the 
present case, we should be very reluctant 
indeed to interfere and so suggest that 
we generally agree with the extremely 
barsh and rigorous attitude of the Hindu 
mind towards women so unfortunately 
situated as Hindu widows often are. We 
have heard all the arguments that sould 
ba addressed to us upon tha, somewhat 
meagre evidense recorded, ani while on 
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that evidence the scale of maintenance 
might appear to be unduly liberal, one 
cannot say that the learned Judge is wrong 
in sonjesturing that the defendant has 
managed to conceal his true means, which 
are very lixely mach more ample than is 
revealed in the evidence. : 


We do not, therefore, think it right to 
interfere .upon that part of the case, and 
would, with the slight variation 
suggested above, confirm the decree of the 
lower Court and dismiss this appeal with 
all costs. : 

Appeal dismissed, 


MADRAS HIGH COURT. 
Secon» Civis Appeat No, 821 or 1917 
March 20, 1918, 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier, 
RAMALINGAM AYYAR.anp OTHERS— 
Derenpanrs Nos. 5,6 AND 7— APPELLANTS 

versus ` 


S, SUBBAIER—PLAINTIFF—RESPONDENT., 

Limitation Act (IX of 1908), ss. 4, 14, scope of — 
Limitation, expiry of, on holiday —Plaint, presentation 
of, on succeeding day, in wrong Court, effect of —Insti- 
tution in wrong Court for prompt realisation of debt 
—~—@ood faith—Return of plaint for presentation to 
proper Court—Civil Procedure Code (Act V of 1903), 
8. 20. 

Scction 40f the Limitation Act is a particular 
statutory provision, not for the purpose of comput- 
ing the period of limitation prescribed asin section 
14, but allowing in certain circumstances the filing 
of suits after the period has expired. [p. 625, col. 2.] 

The section can- be availed of only if the suit, 
appeal or application is filed in the proper Court 
when the time for doing so has expired on a 
holiday. [p. 625, col. 2.] 

Miva Mohideen v. Nallaperwmal, - 12 Ind. Cas. 58; 
36 M. 131; 21 M. L, J. 1000; 10 M. L. T. 284; (1911) 
2 M. W. N. 221, followed. 7 

Section 14 of the Limitation Act only prescribes a 
certain rule to be observed in computing the period 
of limitation prescribed for a suit, appeal or appli- 
cation, 4, e, in reckoning the number of days if 
time has expired, tho period allowed by the section , 
may be deducted from the period that has actually 
expired. [p. 625, col. 2.) 

Where a plaintiff instituted a suit on the day after 
the last day of limitation, the last day being a holiday 
ina Court within whose jurisdiction one only of 
the defendants resided and the Court declining to 
give leave under section 20 (b), Civil Procedure Code, 


~ above) — With 
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returned the plaint for presentation to the proper 
Court, whioh was subsequently done: 

Held, that the plaint not having been presented to 
a proper Court on the day after the last day of 
limitation, the suit was barred. 

The institution of a proceeding in a Court with a 
view to prompt realisation of the claim from the 
defendant, who is an officer of that Court, is not a 
proceeding lacking in good faith within the meaning 
of section 14, 


_ Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 618 of 1915, prefecred against the decree 
of the Court of the Additional Distrist Munaif, 


Tinnevelly, in Original Suit No. 360 of 914. 


FACTS.—The -pleintif€ presented his 
plaint in the Court of the District Munsif, 
Ambasamudram,! as the firt executant of 
the bond resided there. The other execut- 
ants- resided in different jurisdictions. 
The District Munsif acting under section 
20, clause (b) of the Civil Procedure Code, 


: declined to give leave for the institution 


of the suit in that Court, in consequence 
of which the suit was subsequently filed 
in the Court of the District Munsif of 
Tinnevelly. i 


The District Munsif of Ambasamudram | 
gave the following reasons for returning the: 


plaint i in his order returning it: — The plaint- 
iff is living in Tinnevelly. The bond was 
executed in Tinnevelly”...... [This latter 
statement is not quite correct as it was 
executed in a ‘ different place.] The 
defendants Nos, 2 to 4 are nearer Tinnevelly 
than Ambasamudram. The only reason 
alleged for filing the plaint in my Court 
is thatthe Ist defendant is here. I think 
that the balance of convenience is in favour 
of the plaint being presented to the 
District Munsif exercising jurisdiction in 
Tinnevelly town.. I decline to give pər- 
mission for suit being filed here.” The suit 
was then filed in the Tinnevelly Munsif’s 


. Court. The lat defendant was Head Clerk of 


the Ambasamudram Munsif’s Court. 
Mr. K. R. Gurusawmi 
Appellants. 
Mr. B. Sitaram Row, for the Heshondent, 
JUDGMENT, 
J. (after stating facts as 
regard to the question 
whether the suit was bone fide filed in the 
Court of the District Munsif of Ambasamud- 
ram, [ do not think that the fact that 
he thought he would ba more. likely to 
get hiv money paid by the ist defendant 


40 


Atyar, for the 


Napier, 
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if he) sued ‘him in the Court of which he 
was an officer shows want of bona fides. 
A man has a perfect- right to endeavour 
to get the payment of his money, and I 
see nothing improper in suing his debtor 
where he thought he would be more 
willing to discharge the debt. But the 
real difficulty in the way of the plaintiff 
seems to me to lie, -: in" the language of 
the section, “as follows:—“In oomputing 
the period of limitation prescribed for any 
suit,” that is to say, in reckoning the 
number of days to see if time has 
expired, you may deduct from the period 


that has actually |“ expired the period 
allowed by section 14, namely, “the time 
during which the plaintiff has been 


prosecuting. with die diligence another 
Civil proceeding” in a Court whioh is 
unable to entertain the suit- ` But the 
right by which the plaintiff can filo his 
suit the day after a; holiday is given be 
section 4, which is “where the period : 

limitation prescribed for any suit, ei 
or application expires on a day 
when the Court -is closed, the suit, appeal 
or application may be instituted, preferred 
or made on the day that the Court re-opens,” 
that is to say, although the period of 
limitation has “expired a suit may be 
filed after the expiration of the period of 
limitation. That is how I read the 


section. It is a. particilar statutory pro- 
vision, not for the purpose of computing 


the period of limitation, ‘but allowing, in 
‘certain cirsumstances, the filing of suits after 
the period has expired. If that is so, then 
section 14 will not help the plaintiff because, 
as I have pointed out, it begins with the 
“In computing the period of limita. 
tion prescribed for any suit,” prescribed, 
of course, having reference to the Articles, 
If this plaint had been presented in a proper 
Court on the day after that on which*the 
limitation expired, that day having been a 
holiday, then the plaintiff would have been 
able to take advantage of the specific 
provision in section 4; but as he has nov 
done so, in my opinion, he is not entitled 
to take. advantage of that provision. That 
seems to me to be the view taken by Mr. 
Justice Spencer in Mira Mohideen v. Nallae 
porumal (1) and I agree with him in that 


(1) 12 Ind. Cas. 53; 36 M. 131; 21 M. L., J. 1090, 10 
M. L. T. 254; (1911) 2 M. W.N. 221, 
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view: I would, therefore, allow the appeal and 
dismiss the suit against defendants Nos,“5 
to 7 also. There will be no costs in any 
Court, 

Sapasiva Arvat, J.—I agree. 

M, 6, P, s 
_ Appeal dismissed. 


a 
——— 


PRIVY. COUNCIL. 
` APPEAL FROM THE PUNJAB Cuter Court, 
January 29, 1916. 
- Present :—Lord Backmaster, Sir Walter 


- Phillimore, Bart., and Sir Lawrence Jenkins. 


HARDIT SINGH AND orpers— 
~ PLatntire3—APPELLANTS 
` ` versus 
GURMUKH SINGH AND oruers— 


DEFENDANTS— RESPONDENTS, 
~ Adverse possession -Joint holding—Co-sharer in 


` exclusive possession, effect of. 


` 


Whero one member of a joint family alone occu- 
pies the joint estate, that by itself affords no evi- 
dence of exclusion of other interested members of 
the family, Uninterrupted sole possession of such 
property, without more, must be referred. to tho 


layiul title possessed by the joint holder to nse - 


the joint cstate, and cannot be regarded as an 
assertion of a right to‘hold it as separate, sò as to 
assert an adverse claim against ‘other interested 
members. [p. 626, col. 2.] 

Where possession can be either lawful or unlaw- 
ful, in the absence of evidence, it must be assumed 
to be the former. {p. 626, col. 2.] 

Plaintiffs and defendants were joint owners of 
an estate and were recorded imithe revenue papers 
as such It appeared, however, that the defendants 
alone had been in possession of the joint estate. In 
1890 the revenue records were the sahbject of 


“challenge, but the defendants took no steps to get 


theu rectified, with the result that the plaintifs 
continued to be recorded as owners of thoir joint 
share: g 

Held, that the mere fact that the defendants had 
all along held possession of the joint estate did not 
amount to an advorse exclusion of the plaintiffs from 
their joint share.. [p. 627, col. 2.] 


Appeal from the decree of tha Chief 
Court cf the - Punjab (Shah Dib and 
Beadon, JJ.), dated the 20th December 1913. 

Sir William Garth, for the Appellants, 

JUDGMENT. ` 

Loro BUGEMASTER, — The question in this 


appeal is whsther the appallants have an 
interest jointly with the raspondents in 


_ a Village known as Bhagsar. 


“In the’ proesedings, out of which the- 
appeal has arisen, the appellants were the 


plaintiffs and the respondents were the 
defendants, and in that snit the two 
material issues were, first, whether ‘the 
property in question was part of a ‘joint 
family estate, and secondly, if it were, 
whether the plaintiffs, who were members of 
the family, had lost their right by abandon: 
“Y ment, acquiescence, or adverse— possession. 
` The finding of the two Courts that the pro- 
perty was originaliy joint is not challenged, 
and the only question ia that raised by the 
second issue. Upon this the Subordinate 
Judge of Ferozepore found in favour of the 
appellants, and his judgment was reversed by 


the Chief Court of the’Punjab. In consider- . 


ing the soundness of this latter judgment it 
is important to bear in mind’ certain facts 
with regard to the possession of joint property, 
which distinguish it from property sepa- 
rately held. In the former case the phrase 


$ . . a 
exclusive possession” has an equivocal - 


meaning ; in the latter it has not, If 
by exclusive possession of joint estate is 
meant that one member of the joint family 
alone oscupies it, that by ifself affords no 
evidence of exclusion of other interested 
members of the family. Uninterrupted 
sola possession of such property, without 
more, must be referred to the lawful title 
possessed by the joint holder to use the 
joint estate, and cannot be regarded as 
an assertion of a right to hold it as- 
separate, so as to assert an adverse claim 
against other inlerested members [| Maharajah 
Sir -Luchmeswar Singh Bahadur v. Sheikh 
Manowar Hossein (1) and Corea v. Appuhany 
(2)]. 1£ possession may be either lawful or un- 
lawful, in the absence of evidence,. it must 
be assumed to be the former. The fast, 
therefore, that this village of Bhagsar has 
been oscupied for many years by the 
defendants and their predecessors is in- 
sufficient to prove exclusion of the plaintiffs 
withont further evidence. This evidence 
the respondents sought to firid’ in certain 
proceedings that took place in 1890, and 
as the Chief. Court has recorded their 
opinion that the respcndents’ view of 
these matters is correct, and ‘this Board 
has not had the advantage of hearing 
Counsel for the respondents, it becomes. 

(1) 191. A. 48; 19 0, 253; 6 Sur. D, O, J, 133; 10 
Ind. Doc. (N; 8) 614, 


(2) (19121 A. 0. 230 at p. 238; 8L. L. J, P. 6, 191; 
~105 L. T, 838. 


` 


' 


_ ants, in favour 
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necessary to submit this evidence to olose 
serutiny, a 

The facts seem to be:.these : 
tion of part of the property appears to 
have been made by Wasawa Singh and 
Hazara Singh, the fathers of the defend- 
of two people, named 
Phala and Mala, who were respectively 
the brothers-in-law of Wasawa and Hazara. 
Mala appears to have taken proceedings 
in 1890 in assertion of his right for 
partition of this land, 
proceedings appear to have been lost, apart | 
from an order, dated the 20th February” 
1591 and it is only from the material 
thus furnished that it is possible to ascer- 


> tain what the proceedings were. This order 


4 


states that on the 10th November 1890 
an order of partition was proposed and 
‘partition had been all but prepared when 
the plaintiff, Mala, objected on the ground 
that: ib was prejudicial to him, and on 
an enquiry. being directed he asserted that 
he -was entitled to one-third of_ certain 
khatas, Nos, 39-,to 41, the property of the 
sons of Wasawd and Hazara, referred to in 
the order as Basawa and-Hazara. This the 
sons of Wasawa and Hazara disputed, _ and 
asserted that Mala should get a share in pro- 
portion to Rs. 
shown in- the jamabandis papers. What 
this share was meant to be it is impossi- 
ble to know; It’ may be that it represents 
the share to which Mala might be entitled 
upon the footing that the property was 
jointly held with the appellants’ predeces- 
sors, and that thé sons of Wasawa and 
Hazara were asserting that. the estate was 
jointly beld by them with others in order 
to defeat Mala’s claim. Both Mala and 
the occupancy tenants disputed the entries 
in the revenue papers, and those entries 
clearly showed thet-the estate was then 


~a held jointly by Wasawa and Hazara and 


the predecessors of the plaintiffs: The 
Court consequently directed that it was 
expedient to postpone the partition until 
the objectors had chtained relief against 
the entries in the revenue papers in a 
Civil Court. Now these entries were adversa 
to the objectors, because thay showed 
that the estate was jointly held with 
the plaintiffs’ „predecessors, and unless their 
claim was remoydd Mala’s share, would be 
to that extent redacad, Three’ months” 


* 
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time was allowed in erder to have. these 
entries rectified, and that was in substanoe 
the whole effect of the order. No suit 
was brought in pursuance of this permission, 
and the entries were continued on the same 
footing in the revenue papers, down to 


and ineluding those for 1905 and 1906,° 


and clearly showed the interest of the 


plaintiffs in the joint estate. 


These facts led the Chief Court to the 
conclusion that the defendants set up in 
1890 adverse possession, and that that 
possession had continued for more than 
twelve years before the institution of these 
proceedings. If their Lordships were so 
able to interpret the proceedings referred 
to, they would not be prepared to differ 
from the judgment of the Chief Court, 
but in truth they can only find that at 
that time the revenue records were the 
subject of challenge, though apparently 
not by. the present resporidents, and that the 
parties interested In their alteration took 
no steps whatever to secure rectification, 


with the result that the appellants have 
remained, as shown by these records, 
entitled to their joint share in tbe 
property. 


The absence of all the preliminary pro- 
ceedings leading up to the order, to which 
reference has beeu made, has caused much of 
the difficulty in this case If these could be 
examined much that is now obscure might 
be made plain, but itis only possible to reson- 
struct them from the order now in existence. 


Their Lordships are unable to think that 


the information thus obtained is sufficient: 


to justify them in holding that an estate, 


which must be acsepted as having origin», 


ally been joint, .whish is recorded as joint 
throughout the-whole of the revenue records, 
is an estate from which the defendants 
were adversely excluded, as the Chief Court 
think. Apart from the effect of these pro- 
seedings, the Chief Court, in agreement 
with the Court below, do not appear to 
regard the evidence of actual user as suffisi- 
ent to establish the contention of abandon- 
ment or exclusion, and this sonelusion is in 
agreement with their Lordships’ view. 

For this reason they will bumbly advise 
His Majesty that the appeal be allowed 


with costs and the judgment of the Sub. 


ordinate Judge restored, 


~~ 


a 


~ 
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Their Lordships’ attention has been 
directed to the fact that the appellants 
only claimed a two-thirds share of the 
estate, but for same unexplained reason 
three fourths has been awarded to them 
by the decree of the Subordinate Judge. 
This must be due to some error in draw- 
ing up the order, for it is inconsistent both 
with the claim and fhe evidenco. In these 
circumstances the decree of the Subordinate 
Judge must be altered by substituting therein 
the words “two-thirds share” in the place 
of the words “three-fourths share,” and so 
altered, the decree should be restored. 


Appeal allowed, 


MADRAS HIGH COURT. 
Civit Miscenvangovs Seconp Arrear No. 71 
or 1916, 
Ostober 10, 1917. \ 
Present :—~Mr. dustice Sadasiva Aiyar and 
Mr. Justice Bakewell. 
MEDA CHINNASUBAMMA—Pertirionsr— 
` APPELLANT 
- NG versus 
PAPI{IREDD! GARI CHINNAYYA Minog, 
“BY HIS GuaRDIAN ad litem 
NAGAPEDDAYYA (scat REPRESENTATIVE 
òr Respoypent)—. 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 144,15", 
O. XXI, r. 99—Order' refusing to set aside execution 
sale, reversal of, in appeal—Auction-purchaser not 
party to procecdings—Restitution, claim to, maintain- 
ability of. . 

An order refusing to set. aside an execution sale 


undor Order XXT, rulo 90, Civil Procedure Code, - 


was reversed on appeal. The auction-purchaser was 
not a party to.the proceedings. The judgment- 
debtor applied for restitution of the property from 
the auction-purchasor: ` i 

Held, (1, that section 144 of the Civil Procedure 
Code did not apply, inasmuch as no decree had 
peen varied or reversed on appeal but only an 
order under Order XXI, rule 90, refusing to set 
aside a sale in execution; 

(2, that an order could not be made under section 
151 of the Civil Procedure Code on’the analogy of 
section 144, inasmuch as the auction-purchaser was 
not a party to the proceedings instituted for setting 
aside the sale. . 

Appeal against the order of the Tempo- 


rary Subordinate Judge, Cuddapah, in Appeal 


INDIAN OASES. 
MBDA CHINNASUBAMMA Y, PAPIREDDI GARI OBINNAYYA, 


’ 


(1913 


Suit No, 71 of 1916, preferred against the 


, order of the District Munsif, Nandalur, in 


Civil Miscellaneous Petition No. 183 of 1913, 
in Original Suit No. 168 of 1995. . 

Mr, V. Ramesam, for the Appellant. 

Mr. N. Chendrasakara Ayyar, for the 
Respondent, z 

JUDGMENT.—Sestion 144 of the Code 
of Civil Procedure cannot in terms apply 
as no decree was varied or reversed, but only 
~an order under Order XXI, rule 90, refusing | 
to set aside a sale in execution, was reversed 
by the Appellate Court. 

Assuming that section 151 of the Code of 
Civil Procedure allows an order for res- 
titution in appropriate cases, even though ` 
it does notfall under section 144 of the 
Code of Civil Procedure, such an order 
cannot be made on the analogy of section 144, 
unless the anction-purchaser was a party 
before the Appellate Court which set aside 
the sale in the proceedings instituted for 
setting it aside. : 

The mere fact that the decree-holder 
was a party to those proceedings will not 
suffice as the Court auction-purchaser is 
not the representative of the decree-holder. 
Manickka Odayan v. Rasagopala Pillad (1), 
which held otherwise, has been disapproved of 
in Nadamuni Narayana Iyengar v. Veerabhadra 
Pillai (2), to both of whish decisions the 
present Jearned Chief Jastice was a party, 

The Munsif says, that the auction-purchaser 
need not at all be a party to any pro- 
ceedings for confirmation of or setting aside 
the sale. The petition for restitution does 
not expressly state that the Courtauotion pur- 
chaser was a party to the proceedings taken to 
bave the auction sale set aside. No records 
have been produced before us to establish 
that fact. We, therefore, cannot hold that 
section 151 empowers the Court to pass an | 
order for restitution against the person not 
shown to be a party to, and so bound by 
the order of the Appellate Court setting 
aside, the sale. 


The appeal is dismissed with costs, 
M.O.P. 


Appeal dismissed, 
(1) 80 M, 507;2 M. L. T. 847; 17 M, L. J. 291, 
(2) 8 Ind. Cas. 429; 34 M. 417; (1910) M. W. N. 
667; 9 M. L. T. 162; 21 M. L. J, 928.1 
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BOMBAY HIGH COURT. 
SEconn Civin Apresar No. 1185 or 1916. 
April 5, 1918, 
Present :—Mr. Justice ‘Shah and Mr. Justice 
. Kemp. f 
VISHNU JAGANNATH JOSHI— 
DEFENDANT—ÅPFELLANT 
versus 
VASUDEO RAGHUNATH OKA~ 


` PLAINTFE—RESPONDENT, 

Trespass—Injunction, suit for—Trees overhanging 
plaintiff's land—Damages, proof of, whether necessary 
—Custon allowing trees to overhang, whether reasons 
able—Hasements Act (V of 1882), s. 18—Customary 
easement-—Right to retuin trees overhanging another's 
land. 

Where trees belonging to one man overhang 


another man’s land thelatter has the right to cut’ 


off the overhanging portions of the trees, and he 

has the right also to maintain an action to enforce 
that right, if it is disputed, apart from any mor 

tion of damages. [p. 629, col. 2.] 

_. A custom that a person over whose land trees 
belonging to another overhang is not entitled to 
saad is neither definite nor reasonable. [p. 630, 
col, l 

Quzre.— Whether the right to retain trees over- 
hanging another's jand is a enstomary easement 

_ Within the meaning of section 18 of the Easements 
Act? 

Sesond appeal from the decision of the 


Assistant Judge at Ratnagiri, in “Appeal 
No. 1 of 1916, confirming the ~desree 
passed by the Subordinate Judge. at 


Chiplun, in Civil Suit No, 262 of 1915. ` 

Mr. P. V. Nijsure, for the Appellant. 

“Mr. N. V. Gokhale, for the Respondent. , 

; JUDGMENT. 

Suman, J3.— This second appeal arises ont 
of a suit brought by the plaintiff for an 
injunction ordering the defendant to 
remove the trees overbanging .his land and 
for damages. Both the lower Courts have 
allowed the plaintiff's claim as to the 
injunction, and directed that the defend- 
ant should ‘remove and out off the 
portions of the trees in suit which over- 
hang the land of the plaintiff at his 
expense, failing which the plaintiff is to 
be at liber'y to cut them down at defend- 
| ant’s costs. The damages~ were not proved 
and the claim as to damages was conse- 
quently disallowed. i 

In the appeal before. us two points have 
been urged by Mr. Nijsure: first, that, aa 
no damages are proved, no injunction 
could be granted; and, secondly, that the 
defendant should have been allowed to 
prove the alleged logs] custom as fo his 


right to retain the trees overhanging the 


plaintiff’s land. 


As to the first point I have no hesitation in 
disallowing the appellant’s contention. If - 
is clear on the authorities, and for the 
purpose of this point it is not disputed 
before us, that the plaintiff has the right 
fo cut off those portions of the trees 
which overhang his land. This right is 
recognized in Lemmon v. Webb (1), Hari 
‘Krishna Joshi v. Shankar Vithal (2) and 
Laksmi Narain Banerjee, v. Tara Prosanna 
Banerjee (8). Itis conceded that if the plaint- 
iff bad sued only for an injunstion he could 
have maintained the action. The last twoof the 
cases citz?d above are instances of such 
actions. But it is urged that as the 
plaintiff has in fact claimed damages and 
has failed to prove them,- his claim as 
to injunction cannot be allowed. No 
authority is cited in support of this pro- 
position, and on principle I am unable to 
make his claim for an injunction depend- 
ent upon his ability to prove actual 
damages. The plaintiff has the right to 
out off the overhanging portions of the 
trees, and, in my opinion, he has the 
right alao to maintain an action to en- 
force that right if it is disputed, apart 
from any question of damages, In the 
present case the matter does not rest 
there, It has been found by both the 
Courts that the overhanging trees are 
likely to cause damage to the plaintiff, 
Under these circumstances the first- point 
fails, 


As regards the alleged custom, the 
defendant described the custom in the 
written statement in these terms: “No 


| owner of plantation can make a complaint 
against another owner even if these 
trees grow in any direction in the air, 
There is a Vahivat (custom) to this effect 
in our province continuing for over 
thousands of years.” When the issues 
were framed, thera was no specific issue 
raised as to this custom. After the hear. 
ing of the suit commenced, an applica-- 
tion was made on the 29th of November 
1915 in which the defendant requested 
the Court to raise the issue as to custom 

(1) (1898) A. O. 1; 64 L. J, Oh. 205; ILR. 116; 71 


L. T, 647; 59 J. P. 564. 
(2) 19 B. 420; 10 Ind, Dec. (wis) 284, 
“(B) 81 C, 944; 8 O, W, N. 710, 
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in these terms: “Does defendant prove 
that: there is a custom in the village 
not io complain against overhanging of 
cocoanut trees over every neighbur’s land?” 
The trial Court disallowed t!.e application 
of the defendant for this issue and the 
evidence relating to it. It is urged be- 
fcre us that the trial Court should have 
allowed the defendant an opportunity of 
proving this custom. Having regard to 
the terms of the issue it seems to me 
thas the trial Court was right in dis- 
allowing the 
stated in the written statement and as 
indicated in the proposed issue, there is 
a custom in the village not to complain 
against the cverhanging of cocoanut trees 
over ueighbours' lands. lt seems to me 
that such a custom would not be reason- 
able and cannot: be pleaded. In effect it 
amounts to a plea that a person whose 
right to land is infringed cannot sue in 
respect of that infringement. Apart from 
the form in which the alleged custom is 
stated by the defendant, it seems to me 
that in substance it is ifidefinite and 
vague; andin my opinion, it will serve 


- no useful purpose to direst at this stage 


an enquiry as toa custom, which, as stated 
by the defendant, does not appear to be 
either reasonable or definite. 

In this view of the cake it is not 
necessary to consider Mr. Gokhale’s argu. 
ment on behalf of the respondent that 


- there could be no customary easement in 


respect of the right to overhang’ the 
trees on a neighbour’s land as such a 
right is not an easement within the 
meaning of the definition of ‘easement’ 
under the Indian Hasements Act. I ex- 
press no opinion on the general question 
as to whether the right to retain tho 
trees overhanging the neighbour’s Jand is 
a customary easement within the meanirg 
of section 18 of the Indian Easements Ast. 
On these grounds I would dismiss this 


‘appeal and confirm the decree of the lower 


Appellate Court with costs. 


Koeup, J,—I agree. : 
7 Appeal dismissed, 


defendant’s application. As” 


MADRAS HIGH COURT. 
Seooxp Civin Arpeat Nu. 1114 oF 1416. 
January 22, 1918. 
Present — Mr Justice Spencerand Mr. 

7 duatice Bakewel), 
KUTTIVENTI VENKATARAMANAMUR. 
FHI— Derenvani No, 3— AFPELLANT 
VETSUS - 

MACHERLA SUNDARA RAMIAH AND 
OTHERS~ PLAINTIFF AND DEFENDANIS . 
Nos. 1, 2, 4 AND 5— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. £6, 4%, 
0. KAI, rr. 53 +3), 98, O. XXXIV, r. 14— Maintenance, 
decree for, charged on immoveable pr operty—Evxecution 
—Sale of property charged— Sale, setting aside of— 
Order for re-zayment of purchase-money, enforceability 
of. 

‘There is nothing in Order XXX'V, rule 14, Civil 
Procedure Code, to prevent a maintenance decree. 
holder from proceeding in execntion against the 
properties charged under the maintenance decree, 
[p. 631, col. 2) 

Sowbagia Ammal V, Manika Mudali, 42 Tnd. Cas, 
975: 33 M. L. J. 601; “BEM. L.T. 886; (1917) M: W. 
N. 7*2; 6 L. W. 701, followed 

Venkatasubhamma v. Venkanna, 17 M. L, 3. 217, 
not followed 

Where a property charged with maintenance is 
brought to sale, but the sale is subsequently set 
aside, the purchaser is entitled under Order XXI, 
rue 93, Civil Procedure Qode, to an order for 
refund of the purchase-money with or without 
interest in the Court’s discretion and to execute 
the order under section 86 as if it werea deeree. 
[p. 631, col. ».] 

In such a case the purchaser can ertforce pay- 
ment of the amount ordered to be refunded to him 
by attaching the maintenance decree and executing 
it under Order XXI, rule 53 (3) of the Civil Fro- 
cedure Code. [p. 632, col. 1.] 

Second appeal against the decree of the 
District Court, Godaveri at Rajabmundry, in 
Appeal Suit No. 54 of 1915, preferred against 
the decree of the Court of the Principal Dis. 
trict Munsif, Rajahmundry, in Original Suit 
No. 541 of 1911: 

Mr. B. Appa Rao, for the Appellant 

Mr. P. Somosundaram for Mr, P. Narayana- 
murthi, for the Respondents, 

JUDGM&NT.—The first defendant dbtain. 
ed a decree for nkintenance against defendants 
Nos. 2 to 5. By the decree a charge was oréat- 
ed over certain immoveable property concérned 
in the present suit, In executing the decree the 
property which was subject to the charge wag 
attached and sold for Rs.$C0. The plaintiff wag 
the purchaser. He paid the purchase money 
into Court, and the first defendant drew out 
Re, 865-7 0 of it. On Jrd defendant’s petition 
tke sale was subsequently set aside on the 14th 
September 190S, The plaintiff applied for a 


` 


~ d ; + 


Vol, KUWI. 


= ; £ k . 
INDIAN CASES. 


631 


KUITIVENTI VENKATARAMANAMURTHI V. MACHERLA SUNBDARA RAMIAH, 


D 
refund of his purchase-money and obtained an | 


order on lst December 1908 that lst defend.” 
ant should within one month deposit in Court 
tbe money drawn out by her with interest at 
6 per cent. 

_ „Subsequently in execution of that order 


| he. attached on 15th December 1908 Ast 
defendant’s maintenance decree. He applied 
to sell the- property charged. under tke 


maintenange’ decree but his application was 
dismissed on 22nd April 1910, for what 
reason it is not clear, from the records 
before ue, Finally be brought this suit in 
1911 against defendants Nos. 1 to 5 to recover 
the purchase-money. In the plaint there 
is a prayer for sale’ of the debtof Rs. 607 
due to lst defendant from defendants Nos.-2 

- to 5. But the Courts “below have treat- 
ed this -as a suit by the holder of a deeree 
to enforce a charge and have passed decrees 
in the form prescribed by Order ARXIV, 
rule 4 (1), Civil Procedure Code. 

The points argued in sesond appeal are 
(1) whether the plaintiff's, snit is maintain- 
able in its present form; (2) whether the 
plaintiff is entitled to recover from defend- 
ants Nos. 2 to 5 the amount due to lst 
defendant up to the date of his aftachment 
of the maintenance decrea of the amount 


due to her on the date when this evit was in- 


stituted. 

. In considering the maintainability of the 
present cuit if is necessary to keep distinct 
the plaintiff’s chuse of action to recover 
from Ist defendant the amount of purchase- 
money taken ont of Court to which he ` 
alone became entitled’ upon the sale being 
set aside, and his cause of action as 
against defendants Nos, 2 to 5, who are the 

judgment debtors in the maintenance suit, 
to exeoute the decree attached by him as if 
he were the criginal- decree-holder. 

-Às against_Ist defendant the plaintiffas 
purchaser was entitled by Order XXI, rule 
93; to an order for repayment of his pur- 
chase-money with or without interest and 
to execute the order under section 36, 
Civil Procedure Code, as-if it was a decree. 
He appears to .have followed this procedure 
when he obtained the order of lst Desember 
1908 and to have executed the order when he 

attached the maintenance decree. 

The interest ,the plaintiff is entitled to 
against lst defendant is interest up to the date 
of repayment of the purchase-money taken 
N r 


by her. Under Order XXI, rule 93, it was 
discretionary with the Court to direct tbe 
payment ‘of interest and the Court in its 
order of Ist December in fact fixed the inter- 


‘est ab 6 per cent. up to the date of pay- . 


ment, ‘Having got this order it was unne- 
cessary for the plaintiff to get a personal 
decree against this defendant; but in order 
that she might be bound by the order or 
decree to be obtained -against defendants 


Nos. 2 to 5, it might have been advisable 
to make her a party to any proceedings 
against the family property of defendants 
Nos. 2 to 5, 


As between E NANA Nos. 2 to 5 and the 
plaintiff there is no privity of contract 
for the return of his purshase-money. He 
can only recover it by virtue of his right to 
step into the shoes of the maintenance 
decree-holder and to execute her decree 
in any manner lawful to her [Order XXT, 
rule53(3)). + E 


1 It was held in Venkatasubhamma v. Venkanna 
(1) that the maintenance desree-holder 
must institute a fresh suit and could not, 
in execution of bis or her maintenance 
decree, bring to sale the properties made 
subject by that deoree to a charge for 
maintenance. Section 99 of the Transfer 
of Property Act, which was held to preclude 
the deeree-holder from proceeding in exe- 
cution, has since been repealed, and it has 
recently heen desided by this Court in 
Sowbagia Ammal v. Manika Mudali (2) 
. that there is nothing in Order XXXIV, 
rule 14, which has taken the place of 
section 99, Transfer of Property Act, to 
prevent a maintenance decree-holder from 
proceeding in execution against the pro- 
perties charged under the maintenance 
decree. The learned Judges who desided 
that case remarked that the position of a 
widow who, by virtue of her maintenance 
decree, for the first time acquires a charge 
“on specified immcoveable properties, is differ- 
ent from that of a holder of a charge 
under section 160 of the Transfer of Pro. 
perty Act (although section 100 speaks of 
charges arising by operation of law as well 
as those created -by act of parties), and 
that it does not fall within the scope of Order 


(1) 17 M. L. J. 27. ` 
(2) 42 Ind. Cas. 975; 33 M. L. J. 601; 
386; (1917). M. W. N. 782; 6 L. W. 701, 


22 M. L.T. 
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XXXIV, rulel4 Weare not prepared to dis- 
sent from their opinion. , 
Accordingly it was open to the plaintiff 


as represenfative of the maintenandée decrec- 
holder under Order XXI, rule 52, to proceed to 


‘attach and bring to sale the defendants’ immove- 


able property. Instead of doing so he has 
launched this suit, alléging in his plaint that 
all the parties agreed that that was his only 
remedy. The question of estoppel has been 
argued before us but itis unnecessary to go 
into it, as there was no issue raited on 


-the-roint™at the trial and as the plaintiff's 


suit need rot be dismissed simply on the 
ground that his proper remedy lay in 
execution, seeing that under rection 47, 
Civil Procedure Code, it was always open 
to the Court in which the suit was insti- 
tuted to treat the suit asa proveeding and deal 
with it accordingly, | ` 

The objection to the suit is a good ob- 
jection. The plaintiff is not the holder of 
the charge nor tke transferee of the main- 
tenance deerce-holder’s interest, He has 
not as yet brought the maintenance deored 
to sale and purchased it himeelf, He has 
not done more than attach the decree, an 
act which gives hima right to exeente the 


- decree by virtue of Order XXI, rule 53 


(3), but not a right to institute a svit as 
mortgagee for the sale of the mortgaged 
property, as that right remains vested in 
the holder of the charge or mortgage, 
namely, lst defendant. As regards interest 
the plaintiff appears to be entitled to re- 
cover it up to the date of repayment of 


his purchase- money from the defendants Nos. 2 - 


to 5 to an extent not exceeding the past 
and future maintenance due to Ist defend- 
ant on the date of plaintiff's instituting 
these proceedings. The Appellate Court has 
exonerated Ist defendant from interest and 
the plaintiff has not appealed. 3 

We allow the 3rd _ defendant’s appeal 
with costs here and in the Courts below, 
and we remand the plaintiff’s suit to the 
Court of the District Munsif for being 
disposed of as a proceeding in dxecn- 
tion under section 47 (2), Civil Procedure 


Ooda, x 
4 Appeal allowed; 
Oase remanded. 
M,C. P. 
NG 
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PRIVY COUNCIL, 
ÅPPEAL FROM THE ALLsHABaD HiGa Corr. 
j November 12, 1917. ` 
. Present:—-Liord Parker of Waddington, 
‘Lord Wrenbury, Sir John Edge, Mr, 

- Ameer Ali,and Sir Lawrence Jenkins. 
Musammat SAKINA BAI AND oraers— 
APPELLANTS 

VETSUS 

KANIZ FATIMA BEGUM—Responpeat. 

Civil Procedure Code (Act V of 1908), s. 60 (g)—~ 
Grant, construction of ~Sanad granting ‘taluka’ in View 
of pension—‘Taluka’, whether can be attached, E 

The operative part of o sanad recited that Govern- 
ment had granted a taluka with all lands cultivated 
or uncultivated to one K. for his life as revenue-free 
jagir by way of maintenance and that after the 
death of K the ilaka would continue to stand in the 
name of his children as a permanent zemindari 
assessed to a light amount of jama: 

Held, (1) that the subject-matter of the grant was 
land and not a money payment in the nature of 
& pension and was not, therefere, exempt from 
attachment under section 60 (g) of the Civil Pro- 
cedure Code; [p. 688, col. 1.] 

12) thatthe grant was a maintenance grant in 
the case of K. but not in the case of his children. [p. 
633, col. 2.] 

Appeal from a jndgment and decree of the 
Allahabad High Conrt (Mr. Justice Piggott 
and Mr. Justice Rafique), dated the 24th 
March 1914, reported as 25 Ind. Cas, 120, 

Mr. B. Dube, for the Appellants. ` 

Messrs. A. M. Dunne, K. 0., and Ramsay, 
for the Respondent. ; 

| JUDGMENT. 

Lorp Parker or Wapornetoy.—In this oase 
the respondent; a widow, having obtained 
a decree for dower against the appellants, 
attached a numberof villages inberited by 
the judgment-debtors from her deceased 
husband. Objection was taken to the attach- 
ment on the ground that the villages constitut- 
ed a political pension within section (60) 
(7) of the Code of Civil Procedure. Then 
Subordinate Judge upheld fhis objestion, 
but his decision was reversed on appeal by. 
the High Court of Allahabad. The appel- 
lants are now appealing to His Majesty in 
Council from the desision of the High Court. 

Their Lordships are of opinion that the 
point at issue depends entirely upon the 
true construction of tbe Sanad under which 
the appellants derive their title. This 
Sanad, a translation of which will be found 
on pages 88 to 92 of the record, is dated 
the 13th August 1819 and it appears from 
the recitals (1) that one Karim Khan, the 
appellants’ m eestor, was then entitled ig 
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receive from the Government Rs. 
whether by way of pension for his life 
or’ as a lump sum payment is not very 
material; (2) that the Government had 
recently purchased a Pargana, comprising 
the’ villages in question in the suit, from 
. the Raja of Barhiapur; and (3) that the 
premises granted were intended to be in 
liéu of Rs. 10,000 out of the Rs. 16,000 
which Karim Khan was entitled to receive 

The operative part of the Sanad witnesses 
that the Government had ~ granted the 
“Taluka” of the said Pargana together 
with all lands cultivated or uncultivated to 
Karim Khan for his life as “revenue: free 
Jagir by way -of maintenance,” and” that 

“after the death of Karim Khan the said 
Taka will continue to stand in the names 
of-his children and Ahfad as a permanent 
Zemindari assessed to a light amount of 
jama”. 

The appellants contend that the subject- 
“matter of the grant witnessed by this Sanad 
is not the Pargana which the Government 
had purchased,, but the revenue which 
prior to the purchase had heen payable in 
respect of such Pargana. Karim Khan is, 
according to them, entitled to receive such 
revenue for his life without paying any 
jama in respect thereof. After his death 
his. descendants are to receive it, paying a 
light dama, which will’ be subsequently 
assessed. In this way they contend that 
what is granted to Karim Khan for life 
and afterwards to his descendants, is merely 
the right to a money payment in the 
nature of a pension. The respondent, on 
the other hand, contends that the subject- 
matter of the grant is the Pargana itself 
with the lands, whether cultivated or waste, 
to be held by Karim Khan for life, revenue- 
free, and by his descendants after his 
death subject only to alight jama, in other 
words, that the subject-matter of the grant 
is land, and not a money payment in the 
nature of pension. 

‘Their Lordships are of opinion that the 
contention of the respondént is correct. 
It may be trie that the use of the 
words “Taluka”, “Ilaka,” “Jagir,” and 
“Zemindari” is not entirely inconsistent 
with—the appellants’ construction of the 
Sanad, but these words point, in their Lord- 
ships’ opinion, to the grant being a grant of 
land rather thau of reyenue charged on land. 
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633 ` 


It will be observed that what the Khan 
ig to enjoy for his life is the usufruct of 
the Ilaka, as well as the Zemindari rights. 
According to the appellants’ contention, he 
is to bave only Zoemindari rights in the 
sense of a right to: collect the revenue, 
. whereas the word usnfruct appears to point 
to an actual occupation and user of the 
soil, subject, of course, to the rights of 
‘third parties, The word “Jagir” primarily 
points to occupancy, though it may be 
‘occupancy of an office, such as that of 
collector of revenue. Where, however, a 
Jagir held for life only is,as in this Sanad, 
used in contradistinction to an llaka held’ 
as a permanert Zsmindari, it is an almost 
neosssary inference that the occupancy | re- 
ferred to is an oscupancy of land. 

Their Lordships find it impossible to 
distinguish this Sanad from the Sanad in 
question in the case of Amna Bibi v. Najam- 
annissa Bibi (1) and they agree with the 
decision in that case. They also agree 
with the Court below that the correspond- 
ence on which the unreported case relied ` 
on by the Subordinate Jadge appears to have 
turned is quite irrelevant upon 8 question of 
construction. 

The only other point to which reference 
need be made is the contention that the 
Sanad was in the case of the descendants 
of Karim Khan, as well as of Karim 
Khan himself, a maintenance grant, and 
that in consequence the premises granted, 
even if consisting of land, were inalienable 
and, therefore,~not subject to attachment. 
The arswer to this contentionis a simple 
one. In the sase of Karim Khan the 
grant is expressed to be for his maintenance. 
Inthe case of his descendants, it is not. 
The right inference, therefore, is that it 
was not a maintenance grant in thelatter case, 
though it was in the former. 

Their Lordships will humbly advise His 
Majesty that the appeal fails and should be 
dismissed with costs. 

Appeal dismissed. 


Solicitors for the Appellants: Messrs. 
Barrow, Rogers and Nevitle, 
Solicitors for the Respondents: Messrs. 


T, L. Wilson & Oo.° 
(1) 2 Ind. Cas. 100; 31 A. 382;6 A, L. J. 519, 5 M. 
L. T. 388, 
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BHARAT SINGH’ U. BINDA CHARAN. 


OYDE: JUDICIAL COMMISSIONER'S The facts are as follows:—Plaintiffs Nos. 

COURT. 1—5 applied to the Revenue Court for 

First Orvik Appear No. 88 or 1913. partition of a 4/5ths share in six villages. The 

September 9, 1915, : appellant disputing their proprietary title, 

Present :—Mr. Stuart, A. J. O., and Syed they filed a suit in the ‘Civil Court on 

Mohammad Ali, A. J.C. - . 29th June 1909, and satisfactorily established 

Ohaudri BHARAT SINGH - Derenpant . their title. The decree affirming their title 

— APPELLANT and their right to partition was finally 

versus : affirmed by the Court of the Judicial Com- 

_BIS DA CHARAN AND orgers—Poaintivys missioner on 17th Febraary 1913, This 

` "RESPONDENTS. desree impliedly gave title to plaintiffs 

Trangfer of Property Act (IV of 1882), s. 6 (0)— Nos. 1—6 to recover the profits of a 4/5ths 
Profits; transfer of right to receive, validity cf. ‘share of the six villages from the appellant . 


vA transfer of a share of the profiis of a village 
which have at the time actually accrued due, is an from March 1904, the date of his father’s 


assignment of a debt and not of a mere right tosue death. The right of recovery was subject, 
and ‘is, therefore, not bad in law under the provisions of course, to the provisions. of the -law of 
of section @ (e' of the | Transfer of Property Act, jimitation. On the Sth March 1912 plaintiffs 


although the tranfer ofa right to sue isa necessary 3 . ye 
incideut of the transaction [p. 634, col. 2.] Nos, 1—5 transferred to plaintiffs Nos. 6—8 


Shyam Chand Koondoo v. Land Mortgage k of (tha present respondents) their rights in. 
a ea re eos 1 r 0. L p ani 7 pees oe 5) the profits of the three years preceding the 
: f Tol f i 
4. W. N. 48; Pragi Tal v. Fateh Chand, 5 A. 207; Aw, date of the transfer, that is to Say for 
N. (1882) 219; 3 Ind. Deo. (N s.) 168, and Abu the: three Fasli years 1917, 1318 and 1319, 
Mahomed v S O Ghunder, 1 Ind. Cas.’827; 36C. the Rabi profits of 1319 being in existence 
345; 13 O. W. N. 384, distinguished from. on 8th March 1912. The deed of transfer 
‘Appeal from the deeree of the Subordinate provided that the transferees might retain 
Judge, Unao, dated the 22nd May 1913. excesses in certain events, and should „in 
Mr. J Jackson and “Babu Aditya Prasad, orior events be remunerated on a sliding 
he Appellant. sii aks E YAH ee ‘ 
sr ray irene Nath Misra and Babu There is nothing objectionable in the 


pn : : terms of the deed of transfer. It assigns 
Lakshmi N he R =. ; A 
ake A SU for the Respondents profits actually. in existence for valuable 


*JUDGMENT,.—The learned Counsel for consideration, The learned Counsel for the 
the appellant has confined his arguments. appellant argues that it is bad in essence 
in appeal to two points only and contests as a transfer of a right to sue. If it 
the decision of the lower Conrt on no werea transfer of a mere right to sue 
other point. ~ it would be bad in law, but we consider 

The first point is with regard to the that it is not a transfer of a mere right 
legality’ of the assignment to plaintiffs to sue, but an assignment of a debt, The 
Nos: 6—8. He contends that this assignment transfer of the right to sue was a neges- 
is bad in law under “the provisions of gary incident of the transaction, but does 
` section 6, clause (e), Act IV of 1882. not affect the essence of the transaétion 

The senotd point is with regard to the which was an assignment ofa debt, That 
amount of profits to be awarded. He debt, though not an ascertained amount, 
contends that the terms of the sulahnama or liquidated, was definitely ascértainable. 
of 1865 are still in force and that they It was not an amount awardable at the 
confine the profits to Rs, 1,200 a year, the discretion or volition of a Court. It was 
enjoyment of certain land rent-free, and not of the nature of damages. The appel- 
the financing of certain family ceremonies. lant as Lambardar was under an obligation 

The respondents argued that the appel- to disburse to the other co-sharers their 
lant cannot take up the first point, as he legal profits, but he had to disburse them 
definitely abandoned it, according to their not as damages personal to himself, butas 
assertion, in the lower Court. We cotld their share of the collections that he made 
not go so far as to say that he definitely on their behalf and his own. There is no- 
abandoned it, and we allowed the Counsel for thing in common between such . profits and 
the appellant to argue it, . . mesne profits to which reference is made 


, 
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in Shyam hand Koondoo v. Dand Mort- 
gage Bank of India, Limited (1) and Durga 
Chunder Roy v. Koilas ‘Chunder Roy (2), 
which were damages due from a trespasser, 
or compensation for, the wrongful attach- 
ment of moveable property in execution of 
a decree [Pragi Lal v. Fateh .Chand (3)] 
jor damages for breach of contract [Abu 
Mahomed v, S. O. Ohunder (4)]. In all the 
latter cases the transfers were clearly 
transfers of the right to sue aid nothing else, 
but herethe situation is completely different. 
We, therefore, find .against the contention of 
the learned Counsél fot the appellant upon 
athe first point. 

Our decision apon, the second point is that 
the limitation of profits under the terms of the 
Sulahnama of 1865 existed until the death. 
of Lashhman Singh only. After the death 
of the latter the remaining sharers took 
the rights to profits of ordinary members 
of a co-parcenary body of revenue payers. 
This was nota case of members of a joint 
Hindu family. 

-This concludes all the points argued in 

the appsal. We dismiss the appeal., The 
appellant will pay his own costs and those of 
the respondents. = 

: ag Appeal dismissed. 3 


ete 0: 695; 12 C. L: R 440; 4 Ind. Dec, ne 8.) 


8; 2.0, W. N. 43. 

(3) 5 A. 207; A. W. N. (1882) 219; 3 Ind. Doc. 
(xN. 8.) 166. - 

` (4) 1 Ind. Cas. 827; 86 C. 345; 18 O.W. N. 384, 


- BOMBAY-HIGH COURT. 
Seconp Civiu APPrAL No. 208 or 1917. 
, March 14, 1918. 
Present :—Mr, Justice Beaman and 
. Mr. Justice Heaton, - 
GOPAL JAYVANT SHIRGAONKAR 
— PLAINTIFF — APPELLANT 
E versus 
SHRINIWAS VITHAL PAI—Darenpant 


— RESPONDENT. 
Transfer of Pr operty, Act (IV of 1882), ss. 108 (j), 
115—Lease, assignuént of—-Assignee, position of— 
For feiture of lease. 


z 


Section 115 of the Transfor of Property Act 
designedly confines forfeiture to the case of an 
under-lease, so that where a lessee has assigned his 
entire interest under the lease the assiguee’s interest 
cannot be forfeited by any act of the original lessee, 
Ep. 635, col, 2; p. 637, col. 1.] 

Appeal from the decision of the Dis. 
trict Judge, Ratnagiri, in Appeal No. 547 
cf 1915, confirming the decree passed 
by the Subordinate Judge,. Vengurla, in 

’ Civil Suit No. €O of 1915. | 
Mr. r D. Kamat, for the Appellant 
Mr. Y. Y. N Nadkarni, for Respondent No. 3, 


JUDGMENT. 

Beaman, J.—The plaintiff sued the de- 
fendants Nos. 1,2 and 3 in ejectment as 
upon a forfeiture for the recovery of the 
demised land snd arrears of rent primarily 
from defendants Nos. land 2, the plaintiff's 
lessees, and thereafter generally, should 
they not be liable, from_ whomever the 
Court should’ find responsible. The 4th 
defendant is merely a tenant of defendant 
No. 3, and we are not concerned with 
her. The plaintiff's father originally Jet 
the land permanently to the grandfather of 
‘defendants Nos. 1 and 2, and defendants 
-Nos. land 2 in turn assigned this 
permanent lease to defendant No. 8, Now, 
along with the assignment of a lease go 
all covenants running with the land and 
there remain only in the assignor personal 


2 


covenants or obligations which may be 
enforced against him by the lessor, By 
such assignments privity of estate is at 


once established between the original lessor 
and the assignee of the lease; and should- 
the lessor accept rent from the assignee, 
then privity of contract is likewise estab- 
lished, and the resulting position ig that 
the original lessee, the assignor, stands liable 
merely as a surety to the lessor for all. 


the contractual covenants of the lease, I 
think it follows from this very olearly 
that mere repudiation by the original 


lessee of the lessor’s title will not work a 
forfeiture against the assignee of the 
lease. That is the only ground upon which 
forfeiture was asked in the present suit, 
The case will be entirely different where 
it is a sub lease, or, as it is called in 
section 115 of the Transfer of Property Aot, 
an under-lease. But “having regard to the 
change in the legal rights and obligations 
of the first lessor -and lessee upon the 
assignment of the whole lease, I think 


7 
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it must follow (and this rule must be a 
rule without exception) that no mere act 
of the kind 
lessee can operate so seriously to the 
prejudice of the assignee of the lease. It 
is true that some attempt may be thought 
to have been made to provide against such 
abuses by the terms of section 115 of the 
Transfer of Property Act. But since that 
section, in my .opinion, is confined, and 


intended to ba confined, to cases of sub- ` 


leases, or under-leases or “parting with part 
of the interest under ‘the original lease, 
the principles which will come into play 
would be very different from those. upon 
which the rights and obligations of a 
lessor and the assignee of a complete lease 
will have to be inquired into and deter- 
mined. Therefore, 1 think that the Court 
below was quite right in . rejesting the 
plaintiffs claim. to recover posession of 
the land as upon a forfeiture. The 
assignee of the lease has never denied the 
plaintiff’s title and has expressed himself 
ready and willing to pay all, the rent due 


“to the plajntiff onder the assigned lease. 


It is true that he says that he has actually 
paid that rent to his assignor in the 
belief that he in turn was passing it on 
to the original lessor, the plaintiff. Ib 
is pretty clear, I think, that the plaintiff 
did not desire to recover the rent from the 
assignee, thus establishing privity of contract 
as Well as privity of estate between them, 
and that is the reason, I should think, 
why matters have been allowed to -drift 
on as they have done. It is also true 
that the reut is very small, only Rs. 8 
a year, and that the . plaintiff would doubt- 
have been very glad to forego it, if 
by doing so he conld have regained pos- 
session of the demised land. The decree 
of the lower Court, however, only allows 
the plaintiff rent against the original 
lessees, defendants Nos. 1 and 2, That, 
in the circumstances, I think, is- wrong 
and that the defendant No. 3 should be 
made under the decree jointly liable for 
the arrears of rent. Had he contested the 
point, it might have needed more son- 


sideration, but he does not contest it and’ 


his Pleader has expressed his readiness 
to accept joint liability for the arrears of 
rent decreed against defendants Nos. land 
-2. That being so, and with that small 


complained of by the first. 


“But the plaintiff 


amendment, I would confirm the decree 
of . the lower. Appellate Court, but the 
result would be slightly different sinoe the 
snit could not be dismissed against defend- 
ants Nos, 3 and 4. ‘And the proper order 
would be that the plaintiff's suit should 
be decreed to the extent .of obtaining all 
arrears of rent against defendants Nos. 1, 
2 and 3 jointly and that no relief need 
be awarded against defendant No. 4, and 
that the suit in sofar as it was to recover 
possession of the land should be dismissed. 
should have his costs 
thronghont from defendants Nos. 1 and 2, 
Defendant No. 3 should pay his own 
costs, and the plaintiff should pay the, 
costs of defendant No. 4- throughout. 


Heaton J.—This appeal raises an in- 
teresting and an important point. It 
appears that in 1867 a person, whom I 


will call the lessor, leased certain property 
to the lessee. In the year 1888 the lessee 
transferred: absolutely, the whole of his- 
interest in‘ the property to the father of 
defendant No. 3, whom I will eall the 
assignee. Quite recently -it happened that 
the rent was not paid by the lessee and 
as clause (7) of section 108 of the Transfer 
of Property Act tells us, the lessee was still 
liable to pay the rent, although he had 
parted with his interest to the assignee; 
though, of course, he on his part was 
entitled to recover whatever rent was 
agreed upon between him and the assignee. 
However, the rent payable to the lessor 
fell into arreara, and on a demand for it 
by the lessor, the lessee repudiated the 
lessor’s title, I think that it is clear in 
this oase that if the, only persons concerned 
had, been the- lessor and the lessee the 
latter, would have incurred a for- 
feiture, for a suit brought by a lessor 
bas been held to show his intention to 
enforce the forfeiture and put an end to 
the lease. In this case, therefore, it seems 
to mə that there is a clear case of 
forfeiture as between the lessor ard the 
lessee, were they the only persons son- 
cerned. But the defendant No. 3, the 
assignee, very naturally asserts that at any 
rate there- was no forfeiture of his interest 
in the property. He has never repudiated 
the lessor’s title, nor has he failed to 
pay rent demanded from him. Both the 
lower Courts held that there is no forfeiture 


r 
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of the interest of defendant No. 
the suit as regards 
dismissed, and 1 think rightly dismissed, 
for it is futile to grant a decree for 
possession against defendants Nos. 1 and 
2, the representatives of the original 
lessees, and it would be wrong to make 
a decree for posséssion against defendant 
No. 3, the assignee. The reason why, I 
think it would be wrong to make 


3 and 


Property Act. I have already referred to 
clause (7) of section 108. That slause empowers 
the lessee ‘to transfer his interest absolutely, 
or by way of mortgage, or by sub-lease, 
clearly recognising ‘these differant methods 
of transfer and the different interests which 
they oover. Then, we have the general 
law as to forfeiture which is contained in 
clause (g) of section 111, Then, we come to 
section 115, thesecond part of which says that 
the forfeiture of a lease annuls all under- 
leases except in particular cases which we 
need not consider. But it does not enact that 
forfeiture annuls any other kind of transfer 
by the lessee except the under-lease, and see- 
ing that other kinds of transfers are, as I 
have pointed out, slearly , recognised, I infer 
that ibe second part of ‘section 115 de- 
signedly sonfines forfeiture to the oase of 
an under-lease. That in itself would, I 
think, justify the inference that where the 
lessee has transferred bis interest in other 
ways than by way of under-lease the trans- 
feree’s interest is not forfeited by the act 
of the original lessee. 1 cannot find in the 
Transfer of Property Act anythicg which 
seems to me to suggest that this cou: 
clusion is erroneous. For instance, if we 
turn to clanse (e) of section 111, we find 
forfeiture provided for where the lessee 
„does certain things, and that word, reading 
this part of the Transfer of Property Act 
asa whole, does not seem to me to mean 
the lessee or his assignee. Then the pro- 
visions about the assignment, to which I 
have already referred, give the power of 
. assignment and on an assignment the in- 
terest of the lessee is vested in the assignee. 
The general intention of the Act is made 
clearer still, I think, by the words of sec- 
‘tion 108, which enacts that the benefit of 


the lease shall be ‘annexed to, and go with, © 


possession has been. 


such . 
a decree against the assignee is tobe found . 
primarily in section 115 of the Transfer of © 


enforced by every person in whom that 
interest is from time to time vested. lt, 
seems to me, therefore, clear that the 
Transfer of Property Act does very em- 
phatically recognise that his interest in the 
property may be transferred by a lessee to 
an assignee and this may be done without 
the consent of the lessor, and if that can 
be done, it seems to me to follow as 8 
matter ‘of reason that when the entire in- 
terest is transferred by the lessee to the 
assignee, then the assignee is not respon- 
sible for acts done by the lessee. His 
responsibilities are those arising out of his 
acquired interest in the property leased.. 
That being the general conclusion at which 
I have arrived from a study of the pro- 
visions of the Transfer of Property Act, 
I think that the decrees of the lower Courts 
were “quite correct in refusing to direct the 
dispossession of defendant No. 3. But as 
- the assignee gets the interest in the pro- 
perty, so also he becomes liable to the 
obligations attaching to that interest, and 
one of those obligations is the payment of 
rent, not merely to the lessee or as- 
‘signor, but to the original landlord, the 
lessor, and thongh the assignee is not 
under any direct obligation personally to 
pay the lessor, yet if the rent is not paid, 
the lessor can demand it not only from 
his original lessee -but also from the per- 
son” to whom tbe lessee’s interests have 
been transferred. That seems to me to 
follow as a matter of reason just as clearly 
as the other conclusion follows, č.e., that the 
assignee is not responsible for the acts of 
the lessee after the lessor bas assigned his 
interest in the property. 

- Therefore, just as i think that the decrees 
of the lower Courts were right in refusing a 
decree of dispossession against defendant No. 
8, I think they were wrong in refusing to 
‘make defendant No. 3 responsible equally 
with defendants Nos. 1 and 2 for the arrears 


of rent. And sol agree with the decree 
proposed by my learned brother. 
Decree modified, 


the lessee’s interest as such, and may be ` 


1 
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CALCUTTA HIGH COURT. = 
APPEALS FROM APPELLATE Decrees Nos, 19849, 
~ 1852, 1858, 1255, 1856, 1858, 1859, 1561, 
1863 to 1868, 1870 mo 1878, 1876, 1878, 1883 
AND 1895 of 1913. 

July 8, 1918. 2 
Present :—Mr. Justice Walmsley and Mr, 
Justice Panton. 
AZIMUDDIN MANDAL anp OTHERS — 
DEFENDANTS —ÅPPELDANTS 
versus 
TARA SANKAR GHOSE AND orazks— 


PLAINTIFFS— RESPONDENTS, 

Appeal—Parties, necessary, not brought before Court, 
effect of —Bengal Tenancy Act (VIII B 0. 0f 1885), s. 
105 —Application for enhancement of rent by two land- 
lords—Appeal dismissed as against one landlord, 
whether can proceed against other. 

An appeal cannot proceed unless all the parties 
necessary for the determination of the case are 
brought before the Court. [p. 638, col 2 ] 

Ina case which arose out of an application made 
under section 105 of the Bengal 'enancy Act by 
two landlords for settlement of fair rent and for 
enhancement, aftor the decision of the lower 
Appellate . Uourt one of tho landlords died leaving 
two sons, of wliom ono was a major and the other, 
a minor, The tenant defendants, who preferred an 
appeal to the High Court having failed to pay the 
costs of the Deputy Registrar who was appointed 
guardian of the minor son, the appeal as against 
him was dismissed at the risk of the appellants: 

Held, that the appeal must fail in its entirety as 
all tho -partios necessary for tho disposal of the case 
were not before the Court. [p. 639, col. 1.] | 


Appeals against the decision of the Special 


“Snbordinate Judge, Bogra, dated the 30th 


September 1912, modifying that of the 
Settlement Officer at Bogra, dated the 
22nd November 1911. 

Babus Mahendra Nath Roy and Banku 
Behari Bhaduri, for the Appellants. 

Babus Sarat Ohunder Roy Chowdhury and 
Bhudeb Chandra Roy, for the Respondents. 


JUDGMENT. 

WALMSLEY, J.—These appeals are by the 
tenants and they arise out of proceedings 
under section 105 of the Bengal Tenancy 
Act. The plaintiffs were the two landlords 
Tara Sankar and Kali Sankar. After the 
decision of the lower Appellate Court, Kali 
Sankar died leaving two sons, Asutosh a 
major and Sudhansu aminor. The appel- 
lants applied to have the heirs -of Kali 
Sankar substituted and caused a notice to 
be issued to AsutoSh calling upon him to 


show cause why he should not be appointed 


guardian of his minor brother. Asutosh did 
uot appear, Orders were then passed by the 


4 


CASES, [1918 


Court that the Daputy Registrar should be 
appointed guardian of Sudhansu. Defend- 
ants failed to pay the costs of the Deputy 
Registrar, with the result that on 12th June 
1918 a Bench of this Court ordered that 
the appeals should stand dismissed as against 
the minor-at the risk of the appellants, The 
only respondents, therefore, now before the 
Court are Tara Sankar, one of the original 
plaintiffs, and Asutosh, one of the two sons 
of the second plaintiff, 


A preliminary objection is taken on behalf 
of the respondents that in the absence of 
Sadhansu the appeals cannot proseed on 
the ground that all the parties necessary 
for the determination of the case are not 
before the Court. It is. pointed out that the 
case arose out ofan applicaticn made under 
section 105 of the Bengal Tenancy Act 
for settlement of fair renta and for enhance- 
ment and that such an application must 
under section 188 be made by all the Jand- 
lords; but the result of what has happened 
in the course of the present appeals is that 
one of the landlords is now absent. Refer- 
ence is made to the case of Bejoy Gopal Bose v. 
Umesh Ohandra Bose (1), where a somewhat 
similar situation arose. The Judges there held, 

“The decree was a joint decree in favour of 
all the plaintiffs, and if the defendant 
desired to question the correstness of that 
decree, he was bound to bring ‘before tbe : 
Court all the parties affected by.that decree,” 
and the appeal was dismissed as he had 
not done so. Another ogse is Tarip Dafadar 
v. Khote annessa (2). A third oase is -Basir 
Sheikh v. Fazle Karim Biswas (3). It is‘urzed” . 
on behalf of the tenants that between the 
case of Bejoy Gopal ‘Bose v. Umesh Chandra 
Bose (1) and that of Basir Sheikh v. Fazle 
Karim Biswas (3) the new Civil Procedure Code 
came into force; and the difference between 
Order XXII, rule 4, of the new Code and 
Section 368 of the old Code is emphasized. 
Under the law asit now stands the words 
“as against the deceased defendant ” have 
been added after the words “the euit shall 
abate.” It is also pointed out that in the 
case of Basir Sheikh v. Fazle Karim Biswas 
(3) the Judges proceeded very much on the 


a ` 


(1) 6 C. W. N. 192 at p. 196. 
(2) 10 0. W. N. 981, 
- (3) 28 Ind. Cas, 703; 19 U, W. N, 290, 


Vol, siwi) S 
” IQBAL NARAIN V. JASKARAN, 


ground that two of the plaintifs being 
omitted from the appeal they would be able 
to execute the decree in its entirety. That 
“ig one of the reasons given. But the learned 
Judges also referred to the cases of Bejoy 
Gopal Bose vy. Umesh Ohandra Bose (1) and 
Tarip Dofadar v. hhotejannessa (2) which I 
have just mentioned, and it appears to me 
that those earlier cases proceeded not cn the 
words of section 368 but on the general 
principle that all the parties necessary for 


the disposal of the case must be brought 
before-the Court. 
I think, therefore, that the preliminary 


objection must be sustained and the appeals 
referred by the tenants be dismissed with 
costa, one gold mohur in each case. 

The learned Vakil on behalf of the 
landlords intimates that he withdraws the 
cross-objections filed in connection with 
these appeals. We make no order as to 
costs, in the cross-objections. 

. PaANTON, J.—I agree. 
; Appeals dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
z COURT, 


Execotion cr DEORER Appear No. 40 oF 916, 


November 28,1916. ` 
Present: — Mr. Daniels, A. J.C 
~ Pandit IQBAL NARAIN—Decrez- 
HOLDER—APPELLANT 
. versus 
JASKARAN AND ANOYHER—JUDGMENT= 
“DH BTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1903), O. XX, r. 
14, applicability of—Decree for sale on mortgage— 
Execution Attachment, whether necessir Ys 

A preliminary attachment is not necessary in 
cases where an application is made for gale in 
‘execution of a decreo passed for sale of mort- 
gaged property, and therofore Order XXI, rule l4, 
Civil Procedure Code, does not apply to such an 
application. 

Appeal | against the aie of the District 
Judge, Lucknow, dated the Sth September 
1916, upholding that of the Munsif, North 
Lucknow, dated the 13th July 1916, 

JUDGMENT—These are two connected 
appeals in an’ execution case coming under ~ 
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BHARMA SHIDAPPA BHORE U, BALLARAM SAKHARAM GUJAR, 


“ cordingly allow both appeals 
- that the exeontion applications be restored 
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section 47, Civil Procedure Code. The execu- 
tion applications were dismissed by the Munsif 
under Order KAT, rule 14, for failure to pro- 
duce a certified extrast from the khewat as 
ordered. The appéals have been dismissed 
by the District Jndge and the decree- 
holder appeals. It appears to me that 
the appellant is right in his contentions 
that Order XXI, rule 14, does not apply. In 
neither case was’ the application one for 
the attachment of land. The deoree passed 
was one for sale ona mortgage where a 
_ preliminary attachment is not necessary, 
and the execution applications, which I 
have perused, merely ask —for sale of 
the property, not for its attachment. ‘In 
Appeal No. 40 there is an additidnal 
reason why the rule doesnot apply as the 
application does not relate to land at all. 
The property the sale of which is asked 
for consists exolusively of trees. I ao- 
and direct 


to the file. The appellant will have costs 
of the appeals, 
Appeal allowed, 


-BOMBAY HIGH COURT. 
` Seconp Cuvin Appeat No. 80 or 1917, 
March 22; 1918, 
Present :—Mr Justice Beaman and 
Mr, Justice Heaton. 
BHARMA SHIDAPPA BHORE— 
PLAINTIEF—ÅPPaLLANT 
VETSuUsS 


BALARAM SAKHARAM GUJAR— 


Deren pant — RESPONDENT. j 

Limitation Act (IX of 1903), Sch, I, Art, 119—Swit 
to establish adoption—-Limitation. 

Where an adoption is challenged and tho rights 
of the adopted son are interfered with, the latter 
is bound to bring his suit to establish his adoption 
within six years of the interference under Artiole 119 
of Schedule I of the Limitation Act. [p 610, col. 2. 

Plaintiff's adoption was challenged in 1901 and a 
decréé was passed against him. In 1913 he brought 
a suit fora dgclaration that ho was not bound “by 
the decree in the former suit: 

Held, that the plaintiff having failed to calablish 
~ his adoption within six years of the decree in tho 
former suit, the prasent suit was barred by time, fp. 
640, col, 2j 
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VANAMATTI SATTERAIU V. BOLLAPRAGADA PALLAMRAJU,. - = 


Appeal against the deoision of the Dis- 
trict Judge, Belgaum, in‘ Appeal No, 92 of 
1914, confirming the decree passed by the 
Subordinate Judge, at Chikodi, in Civil Suit_ 
No. 5 of 1915. 

Mr. V. D. Limaye, for the Appellant. 

Mr. Nilkanth “Atmaram, for Respondent 
No, 1. 

Mr. P. V. Kane, for Respondent No. 2. 

JUDGMENT. 

Beaman, J.—In my opinion the Courts 
below were right in holding this suit barred. 
The plaintiff's adoption was challenged in 
1901 and his rights were. clearly interfered 
with-as a result of that litigation. That 
_ is plain from the frame of the present suit, 
in which he seeks to have it declared that 
he is not bound by the decrees in the 
former suit, It ie, therefore, in my opinion, 
clearly a case within the principle of 
Jagadamba’s case [Jagadamba Ohaodhrani v. 
Dakhina Mohun Roy Ohaodhri (1)}. That 


case was made, the foundation of a Full ` 


Bench decision of this Court in Shrintsas 
y. Hanmant (2) and although there have 
been two later desisions of the Privy Council 
in the cases of Thakur Tirbkuwan Bahadur 
Singh v. Raga Rameshar Bakhsh Singh (8) 
and Muhammad Umar Khan v. Muhammad 
Niazeud-Din Khan (4), which may appear to 
sonflict with the principle of Jegadamba’s 
case (1), it was pointed ont bya Bench of 
this Court in the oase of Shrintvas Sarjerao v. 
_ Balwant Venkatesh (5) that those decisions 

left the authority of Shrinivas v. Hanmant 
` (2), as far as this Court is concerned, 
quite unshaken. I entirely concur with that 
view. Having carefully considered those 
‘decisions of the Privy Council, it is clear 
that neither of them professes to overrule 
Jagadamba’s case (1), although without any 
reference to ib there is one sentence in the 


later Privy Council oase which appears to. 


conflict with it. However that may be, we 


(1) 13 I. A. 84; 13 0. 808; 10 Ind. Jur. 307; 4 Sar. 
P. C.J, 715; 6 Ind. Deo, (N. a) 705 (P. C.). 

Y 24 B, 260; 1 Bom, L, R. 799; 12 Ind, Deo. (N.B) 
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B. 
(3) aN 186; 8 Bom. L; R. 722510 0. W. N. 
1065; 16 M. L. J. 440; 3 A. L. J. 695; 4 C, L. J. 405; 1 
M. L. T. 265; 9 O. O. 377; 28 A. 727 (P. C.) 

(4) 13 Ind. Cas. 344; 39 I. A. 19; 14 n `L. B. 182; 
39 C. 418; 126 P. R. 1912; 6 P, W. B. 1912 12 P. L, R. 
1912; 22 M. L. J. 240; 11 M. L. T, 76; (1912) M. W. 
T Th 9 AL J 187; 16 0, W. N. 458; 15 O. D, J. 172 


Pa "20 Ind, Ons. 162; 37 B, 513; 15 Bom. L. R. 633, 


hd 


are bound by the authority of our own High 
Court. Under that authority the. plaintiff 
was -bound to bring his suit ‘within six 
years to establish his adoption, He failed to 
do so; and, inasmuch as he admittedly cannot 
succsed in this litigation without establish- 
ing the validity of his adoption, it follows 
that .his present suitis ont of time and 
ought to have been dismissed, as it was 
dismissed by the.lower Courts, with all 
costs upon the plaintiff. I think this appeal 
must likewise be dismissed with all costs apon 
the plaintiff. 
Heaton, J,—I concour, 
Appeal dismissed. 


? 
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MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 934 or 1917. 
March 26, 1918. 
Present:—Justice Sir William Ayling, KT., 


and Mr. Justice Coutts Trotter. 
VANAMATTI SATTERAJU—-Praintiry — 
" APPELLANT 
versus 


BOLLAPRAGADA PALLAMRAJU anp 


OTHERS— DEFENDANTS ~ RESPONDENTS, - - 
Contract Act (1X of 1872), s. 289—Partnership— 


` Sailing vessel, co-owners of Freight and earnings of 


ship—Accounts, clatn for, on basis of “partnership, 
maintainability of. 

Co-owners of a vessel are not, as such, partners, 
but only tenants-in-common, but if the vessel is 
put to use to earn freight, the co-owners become 
partners in the employment. [p. 642, col. 1.] 


Second appeal against the deoree of the 
Court of the Subordinate Judge, Cocanada, 
in Appeal Suit 92 of 1916, preferred 
against the decree of the Court of the District 
Munsif, Cocanada, in Original Suit No. 353'of 
1915. 

Mr. A. Kirshnaswami Aiyar, for the Appel- 
lant. 

Mr. P. Narsyanamurthi, for the Respond- 
ents. 

JUDGMENT.—In this case the plaintiff © 
sued for a desree for the dissolution of his part- 
nership with the,defendants and the learned 
Sub-Judge dismissed the plaintiff's suit on 
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YANAMATTI BATTERAJU Y, BOLLAPRAGADA PALI AMRAJU. 


a point taken for the first time in his 
Court, namely, that the suit was not 


, maintainable as, assuming the fasts alleged in 


the plaint to be true, there was, inlaw, no 
partnership, 

These fasts were contained in the 3rd, 
4th and 5th paragraphs, Paragraph 3 
says that the plaintiff and the lst defend- 
entered into an arrangement in or 
about Desember 1907 to construct at their 
joint expense a boat and another smaller 
boat attached to it, the plaintiff making 
certain advances towards it, among 
certain. other stipulations which need not 


7 ba gone into in detail, and agreeing that 


` the licenses, when the boat was completed, 


` 


should be taken in the name of the Ist 
defendant, that the boats should be plied 
for hire, that the Ist defendant should 
keep the accounts and that net profits 
and losses derived from the user of the boats 
should be shared equally between the 
plaintiff and the defendants. Paragraph 
4 sets out the amount advanced by the 
plaintiff towards the capital and paragraph 
5 states that the Ist defendant had been 
letting the boat for hire and managing 
the whole business and had earned 
large sums of money by way of profit from 
her use, for which he had not accounted to 
the, plaintiff. isi “2 
Now, the learned Subordinate Judge, 
having perused a section in Lord Lindley 
on Partnership on thia extremely difficult 
subject, apparently has come to the con- 
colusion that people who own a ship in 
common in no circumstances are partners, 
The law of England no doubt is that a mere 
partownership of a ship does nct constitute 
the relation of a partner. That is clearly 
stated in all the books and in all the 
cases. And there is no doubtthat section 
239 of the Indian Contract Ast has tended 
to import into the law of this country 
some of the very fine distinctions derived 
from the lawof England, where special 
reasons of public policy led to the making 
of these close distinctions between mere 
co-ownership and co-partnership in regard 
to the vessels, Although it is quite true 
that the co-ownership in a vessel does 
not constitute the relation of partners but 
merely that of tenants in-common, 
yet when the ship begins to be put to 
use, to earn freight, a very different state 
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of things exists, Abbott on Merchant Ship- 
ping, Part I, Chapter [II; page 132 of the 
14th Edition, says this: “Frstly, co-owners 
are, as such, tenantd-in-common of their 
ship: and, secondly, if they employ their 
ship in earning freight, or otherwise asa 
money making machine, they become joint 
adventurers or partners in the employ- 
ment,” and for that proposition Green v. 
Briggs (1) is cited. That is a very long 
judgment of Wigram, V. ©., and he sites 
Holderness v. Shackels (2) and says this: 


“The Court distinguished between 
the ship itself and her earnings; and 
held in that case that although part 
owners were tenants-inecommon of the 


ship, they were jointly interested in the 
use and employment: of the ship, and that 
the law as to earnings must follow 
the law in partnership cases.” And in 
Hill, Ex pirte (3), the Vice-Chancellor said : 
“There ia no lien on the ship because that 
was not joint property, but the earnings of 
the ship would have been joint property 
and liable to the joint creditors, not from 
any doctrine peculiar to the earnings of 
a ship, but on the general principles 
applicable to the joint property of every 
partnership, If, in this case, the Thames 
had been employed on a whaling voyage, 
and the money now at the Bank repre- 
sented the cargo, no dispute sould have 
arisen. Then is freight, qua earnings, 
distinguishable from other earnings of a 
ship, for the purpose under consideration? 
In the absence of authority establishing 
such distinction, or a olear principle 
requiring me to adopt it, I will not admit it.” 

In Young, Ex parte (4), one of the 
cases relied on by the respondents’ Vakil, 
in which Lord Elden’s mind was distinot- 


-ly called to the distinction between the 


ship and ‘her earnings, he said, “I have no 
doubt that freight is liable to the joint 
demand. As to the ship, it stands upon 
the nice distinction of a tenancy-in common”, 

And I notice that Lord Lindley points out 
there are twocases under the English Law 


(1) (1848) 17 L, J. Ch: 823; 6 Hare 895; 67 E. R. 
1219; 12 Jur. 326; 77 R. R. 156. 

(2) (1828) 8 B.& O. 612; 3 Man. & Ry. 25; Dan, & 
Li. 203;7 L. J. K. B. (o. s.) 80; 108 E. B. 1170; 32 R. 
R. 496. i 

(3) (1815) 1 Madd. 61; 56 E, R. 24. 

(4) (1813) 2 V. & B. 242; 35 E. R. 31l; 13 B. R. 73, 
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of employment of a ship, one is where 
she is employed by some only of the total 
so-owners, which, in English Law, can be 
done against the will of the rest. For 


raasons of publics policy it has baen held. 


that the majority of the co-owners of the 
ship who wish to employ her may forse 
‘the hands of others. Therefore, one sees 
that, if a.ship is employed under these 
conditions, it may very well be right that the 
law should guard the unwilling co-owners 
from being made oo-adventurers in an 
employment walah they did not approve 
of. With regard to the second case what 
Lord Lindley says at page 37 is thie: 
“Wheraa ship is employed by all the 
part-owners, or by some of. them, but not 
against the will of the others, they all 
share’ her gross earnings, and contribute 
to the expense3 incurred in obtaining them 
and in such a ease there is little, if 
any, difference batween the ascount which 
is taken batweenthe parf-owners and that 
which would ba taken if they were 
actually partners.” And similarly Abbott 
lays if down quite plainly at page 133 
that “each part owner, who does not before 
the commencement of anadventure effectually 
withdraw authority from his co-owners to 
sail the ship on his behalf, is liable as 
a partner for the whole of the expenses 
of that adventure” We, therefore, hold 
that, so far as the earnings of the ship 
go.a3 regards the fraight that she earns, 
on thé allegations. in the plaint there 
exists a partnership between the plaintiff 
and the defendants, and the plaintiff, if 
be car prove these allegations, will be 
entitled to a dissolution of partnership 
and taking of accounts as regards freight. 
But he isnot a partner but only aco-owner 
in respect of the actual hull of the ship 
and he will.not be entitled, in any ‘event, 
to have his prayer granted as regards the sale 
of the boator boats used by the partnership. 

The ‘preliminary objection on which the 
learned Subordinate Judge dismissed the 
case was due to a misapprehension and it 
must be remanded to him for disposal upon 
the merits, The appellant ‘will have the 
costs in this Court. The costs in the Courts 
balow will be costs in the cause, 

M, O. P. =. 


Appeal allowed; 
` Oase remanded, 
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BOMBAY HIGH COURT. 
ORIGINAL Oivi Suit No. 1218 or 1917, 
April 11, 1918. 
Present :—Mr. Justice Kajiji.. 
P. W, MONIH AND oruprs—PLAINTIFES | 


versus : 
Tue REV. ROBERT SCOTT—Derenpant. 


City of Bombay Municipal Act (HI of 1888), ss. 140 
(c), 143 (1) (a), (2) (d)—Universities Act (VIII of 
1904), ss. 21 (1) (c), (£), 25 (1, (2) (m)—College 
hostel, whether liable to be assessed to general ta.—~ 
Hostel fee, whether rent—Charitable purpose, what - 
is— Portions occupied by Superintendent and Professor 
~ Civil Procedure Code (Act V of 1908), s.-90, O. ` 
XXXVI—Special case, whether can be re-opened. 


The extra sum paid by the resident students of a 
College in respect of hostel accomodation is not 
paid as rent within the meaning of sub-clause (d) 
of section 143 (2) of the City of Bombay Municipal 
Act, but is an additional fee paid by them for the 
advantages derived by them and more attention 
paid to them for looking after their social, moral and 
physical welfare than the non-resident students 
of the College. [p. 644, col. 1.] 

The portions of a College hostel occupied by the 
resident students ofthe College are exempt from 
taxation under section 140 (c) of the City of 
Bombay Municipal Act, as they are exclusively 
occupied for charitable purposes within the meaning 
of section 148 (1) (a) of the Act. [p. 644, col. 2.] 

The portions of a College hostel occupied by the 
Superintendent ora Professor and the peons are 
exempt from taxation under section 143 (1) (a) of 
the City of Bombay Municipal Act, if the presence 
of the occupants on the premises is absolutely 
necessary for the discharge of their duties of 
supervision and physical welfare of the students as 
required by section 21 (1) (c) of the Universities 
Act. [p. 645, col. 1.3 

It is settled practice that where a special case is 
stated by consent, it can only be re-opened by mutual 
consent, [p. 645, col. 1.] 


Mr. Oampbell (with him Mr. JInverarity), 
for the Plaintiffs. 


Mr, Mirza (with him Mr, Setalvad), for 
the Defendant, 


JUDGMENT —This is a case stated for 
the opinion of the Court under section 90 and * 
Order XXXVI of the Code of Civil Pro- 
cedure. The plaintiffs, who are the Muni- 
cipal Commissioner and the Municipal 
Corporation for the City of Bombay, seek 
fo recover from the defendant, who is the 
present acting Principal of the Wilson 
College, municipal property taxes in respect 
of the buildings known as hostels belong- 
ing to that College. The Wilson College 
is affliated to the University of Bombay. 
Section 21 (1) of the Indian Universities 
Act, 1904, provides that a College apply- 
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ing for affiliation to an University must 
satisfy the Syndicate of the University, 
inter alia, “(c) that the baildings in which 
the College is to be located are suitable, and 
that provision will be made, in conformity 
with the regulations, for the residence, in 
the College or in lodgings approved by the 
‘College, of students not residing with their 
parents or guardians, and for the super- 
vision and physical welfare of students;” 

(f) that due provision will, so far as cir- 
cumstances may permit, be made for the 
residence of the Head of the College and 
some members of the teaching staff in or 
near the College or the place provided for 
the residence of students.” 

Under section 25 (1) and (2) (m) the 
Senate of an University is empowered with 
the sanction of the Government to make 
regulations to provide, inter alia, for the 
residence and conduct of students, and the 
Senate of the Bombay University has aec. 
cordingly made the following regulation, 
tiz, “that each College shall provide resi- 
dential quarters for such a percentage of 
its students as the Syndicate may from time 
to time approve.” In order to satisfy the 
requirements of the provisions of section 21 
(1) (c) of the Indian Universities Act, 1904, 
and pursuant to the above quoted regu- 
lation, the Wilson College has erected three 
buildings known as hostels, two of which 
are in the College compound and the third in 
close proximity to the same, for the use of its 
students. The first is capable of accommodat- 
ing thirty students, the second, forty-four 
students, and the third, one hundred and 
twenty-six students. It appears that in 
addition to the students an European Pro- 
fessor and an Indian Superintendent reside 
in the first and second : hostels and an 
European Superintendent and an Assistant 
Superintendent reside in the third hostel, 
and that all these are on the staff of the 
College. In the second hostel a peon is 
accommodated in the outer compound. 
The fees payable by students of the Wilson 
College in respect of each of the two 
terms in a year are as follows: 

1 Non-resident students, Rs. 48; and a 
sum of Rs. 3 as subscription towards the 
Gymkhana, 

2. Resident students the above sums of 
Rs. 48 ‘and Rs. 3 and an additional fee—the 
average amount of which is about Rs, 23. 


3 


we 


INDIAN OASES, 


643 
Pursuant to section 140 (c) of the 
City of Bombay Municipal Ast, 1838, the 


Manicipal Commissioner has caused the three 
hostels to be. assessed for payment of the 
general tax as set out in paragraphs 8 and 9 
of the oase. 

The defendant contends that the Wilson 
College is exempt under section 143 (1) (a) 
and (2) (d) of the City of Bombay Munici- 
pal Act, 1888, from payment of the general 
tax in respect of the three hostels. Section 
143 (1) (4) and (2) (d) ruos as follows: — 

(1) The general tax shall be levied in 
respect of all buildings and lands in the 
city, except 

(a) Buildings and lands or portions 
thereof exclusively occupied for public 
worship or for charitable purposes; 

(2) The following buildings and lands or 

portiones thereof shall not be deemed to be 
buildings exclusively ossupied for public 
worship or for charitable purposes within the 
meaning of olauae (a), viz., 
_ (d) Those in respect of which rent is 
derived, whether such rent is or is not 
applied exclusively to religious or charitable 
purposes.” 

Mr. Campbell for the plaintiffs has very 
fairly conceded that he is not going to 
contend that the fees paid by the resident 
students are rent within the meaning of sub- 
section (2) (d) of section 143 of the City of 
Bombay Municipal Act, 1888, The main 
contention of Mr. Campbell for the plaint- 
iffs is that these three hostels are not 
exclusively occupied for charitable pur- 
poses. 

It seems to me that it would be better 
and certainly more convenient to divide for 
the purposes of argument hostels into 
portions occupied by students, and portions 
occupied by the Professor, Superintendents 
and Assistant Superintendent, The plaint- 
iffs contend that both these portions are 
rateable for payment of general tax, as they 
are not exclusively occupied for charitable pur- 
poses within the meaning of sestion 143 (1) 
(c) of the City of Bombay Municipal Ast. 
The onus to prove that they are su occupied 
is on the ‘defendant. Let us, then, first 
consider the question of the portion oc- 
cupied by students. From the statement 
of the case it appears that the resident 


«students on an average pay Rs, 23 more per 


term than the non-resident students, Then the 
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question arises: Are students tenants of the 
College? In my opinion they are clearly not; 
for none of the incidents relating to tenancy 
exists in a case like this. The students have 
to observe certain rules framed for’ regulating 
their conduct; they are liable to be turned 
out of their rooms atany time without notice 
and without refund of fees or part of fees, 
Certain restrictions are placed even on 
their user of the rooms in their occupation, 
and it is evident that there would be no 
discipline if these students were regarded as 
regular tenants of the College and had their 
legal rights of tenants. |, therefore, hold that 
the extra sum paid by resident students is 
not paid as rent within the meaning of 
sub clause (d) of section 143 (2) of the City 
of Bombay Municipal Act, but is an ad- 
ditional fee paid by them for the advantages 
derived by them and more attention paid 
to them- for looking after their social, 
moral and physical welfare than the non- 
resident students of the College who pay a 
less fee. 

Then the next question for consideration 
is that—is the portion of the hostels 
occupied by the students oexolusively 
occupied for charitable purposes within the 
meaning of section 143 (1) (a)? It must be 
borne in mind that the words “charitable 
purposes” must not be taken in their 
popular sense and as it was held in the 
case of University of Bombay v. Municipal 
Oommissioner, Bombay (1), the words “charit- 
able purposes” have acquired a technizal 
meaning in the Presidency of Bombay and 
in that sense they include ali purposes 
within the meaning of -Statute 43 Eliz., 
6, IV, Tt is not disputed that the College. 
is a charitable institution. Then, is the 
hostel an -integral part of the 
contended by Mr. Mirza for the defendant? 
in my opinion, the hostel cannot be con- 
sidered a part of the College but must 
be regarded as a separate institution which 
every College must erect and maintain; 
for the Indian Universities Act, 1904, 
contemplates that the College - authorities 
will provide accommodation in the College 
itself or in some convenient building near 
_ it for the residence of the students who are not 

living with their parents or guardians and for 
some members of the teaching staff in or near 


(1) 16 B. 21%; 8 Ind. Deo, (nya) 623, 


“the Syndicate of the 


College . as - 
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the College or the place provided for the 
residence of such students. Therefore, itis 
jocumbent upon every College affiliated to 
the University to -provide quarters for 
such students. Further, it is admitted that 
University requires 
the College authorities to submit periodical- 
ly a statement of students for whom 
residence is provided in the hostel. I must, 
therefore, hold that hostels are erected and 
maintained by the College as part of the 
general educational scheme of the 
country and the object of the hostel is the 
advancement of learning and it, thérefore, 
falls within tke general objects which are 
charitable and which are mentioned by Lord 
Masnaghten in Income Tax Oommissioners v, 
Pemsel (2) and, therefore, the portions oacu- 
pied by the resident students are exempt from 
taxation, as they are exclusively occupied 
for charitable purposes within the meaning 
of seation 143 (1) (a) of the City of Bombay 
Municipal Aat. 

Now as to the siete occupied by the 
Professor and Superintendents. On behalf 
of the plaintiffs it is contended that this 
occupation must be held to be a beneficial 
one and therefore rateable. Bearing in 
mind the faot that hostels are provided for 
residence of students who do not reside 
with their parents or guardians and that 
the Indian Universities Act, 1904, section 
21 (1) (c), contemplates that the College 


authorities will perform the duty of 
supervising, looking after and taking 
care of students residing in the 


hostel, how can a College discharge the 
duty imposed upon them by the Legislature 
except some one, or so many of their teaching 
staff as are necessary, reside in the hostel? 
That is why a Superintendent is given 
quarters in the hostel for the proper dis- . 
charge of the duties imposed upon them 
by the College authorities and as required 
by the Indian Universities Act. In my 
opinion, it is absolutely necessary for the 
scheme of education that provision must be 
made for the residence of necessary members 
of the teaching ‘staff to reside in the 
quarters provided for students. Residence 
for such members is compulsory for the 
scheme of education for the proper discharge 
of their duties, Materials and details are 


(2) (i801) a. C. 53L abp., 683; 61 L. J. Q. B. 265; 
65 L. T, 621; 55 J, P, 805, 


Vol. XLVII] 
GHIRBAO Y, KARAM SINGH, 


necessary to come to a definite conclusion 
as to whether more than one Superintend- 
ent is necessary for the proper supervision 
and physical welfare of students or that 
the portions now occupied by a Professor 
and Superintendents are absolutely necessary 
for that purpose, or that any portion of 
such quarters is ‘used for any other pur- 
pose., These are considerations necessary 
to determine the question before the Court: 
Bent v, Roberts (8) and the case of The Oxford 
Rate (4). Mr. Mirza for the defendant 
offered to adduce evidence by calling the 
defendant but the plaintiffs’ Counsel would 
not agree to this course being adopted, and 
it ig settled practice that where a special 
case is stated by sonsent it can only be 
re-opened by mutual consent: Hamilton, Fraser 
& Oo. v. Staley, Radford & Co. (5), 

On the materials before me it appears 
that in the first hostel there is ascommoda- 
tion for thirty students and in tke seeond, 
for forty-four, and that although these are 
regarded as two buildings, itis really one 
as there is intercommunication between them, 
and the third hostel has accommodation for 
one hundred and twenty-six students I, 
therefore, hold,on the materials before me, 
that the premises occupied by one Super- 
intendent for the first and second hostels 
. and the premises occupied by one Super- 
intendent in the third hostel and the portion 
oscupied by the peon in the outer sompound 
are necessary for the discharge of their duties 
of supervision and physical-welfare of students 
as required by section 21 (1) (c) ‘of the 
Indian Universities Act and are exempt 
from taxation under section 143 (1) (a). As 
to the portions occupied “by the Professor 
and the other Superintendents or Assistant 
“Superintendent, I have no evidencs to show 
what the terms of their employment are 
or what their duties are such as to make 
‘their presence on the premises absolutely 
. necessary for educational purposes and for 
due performance and proper discharge of 
the duties imposed upon them by the College; 
and, therefore, the portions ossupied by them 
will, under the circumstances, be liable for 
taxation, but I will give liberty to the 


(3) (1878) 8 Ex. D, 66; 47 L, J. Ex. 112; 37 L.T, 
673; 26 W. R. 128. 

(4) (1857) 8 El. & Bl. 184; 27 L, J. M. O. j83;.3 Jur. 
(x. 8.) 1249; 120 E. R. 63; 112 R. R. 506. 

(5) (1884) Solicitors’ Journal, p. 478, 
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defendant to prove when occasion arises 
that the terms of their employment and 
their duties are such as to make their 
presence on the premises absolutely neces- 
sary and that the portions ossupied by them 
are necessary aud are exclusively occupied for 
that purpose. 

Therefore, the answer to the question 
submitted is that the defendant as repre- 
senting the Wilson College is liable to be 
rated for the general tax leviable under 
section 140 (c) of the City of Bombay 
Municipal Act in respast of the parts of 
the hostels occupied by parsons other than 
the students and one Superintendent in 
the first and second hostel and one in the 
third hostel and the peon. Each party to 
bear its own costs. : 

Answer accordingly. 


mawanan 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
' Secono Crvin ArreaL No. 259 or 1917. 
January 3, 1918. 

Present :—Mr. Lindsay, J. O. 
GHIRRAO AND oragrs—Darenpants 
— APPELLANTS 
versus 
Sardar KARAM SINGH— Pratntire 
— RESPONDENT. 

Landlord and tenant—Tenant ejected from holding, 
whether can continue to occupy house in village abadi. 

Where a tenantis ejected from his agricultural 
holding in a village, he has no right to ocoupy a house 
in the village abadi against the will of the zemindar. 
Fp. 646, col. 1.] 

Appeal from the decree of the Sub- 
ordinate Judge, Bahraich, dated the 3lst May 
1917, confirming that of the Munsif, Bahraich, 
dated the 5th September 1916. 

Babu Basudeo Lal, for the Appellants. 

Messrs. Mohammad Naseem, Mumtaz Husain 
and Imtiyaz Ali, for the~ Respondent. 

JUDGMENT.—This appeal has arisen 
out of a suit in ajectmont. The plaintiff 
Sardar Karam Singh is the Talukdar of 


the village and the allegation in the 
plaint was that the three defendants, 
Ghirrao, his son Babu Ram and his 


brother Matadin, had been tenants in the 
village of Damodra belonging to the plainte 
iff. It was alleged that they had been 


~ 646 
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ejected by process of law from their 
holding. and the plaintiff brought this suit 
for the purpose of having them ejected 
from the residential 
occupy in the village. The, plaintiff’s case 
was that having ceased to be cultivators 
in the village the defendants had no longer 
any right to retain the house, The 
Talukdar stated that he was unwilling to 
allow them to remain in the village. 
He asked them to vacate the land upon 
which their house stands and they had 
refused to do so; and it was this refusal 
which constituted the cause of action for 
this suit, | 

It was admitted that Ghirrao, the Ist 
defendant, had been ejected from the 
holding in the village but the plea was 
taken that the members of the family 
to which the defendants belonged were 


not really oultivators but village Pandits. . 


It was denied that the second and the 
third defendants had followed the calling 
of an agriculturist. 

This question was determined! against 
the defendants by both the Courts below. 
The learned Subordinate Judge in his 
judgment has come to the conclusion that the 
defendants are agriculturists and that the 
family originally settled in the village 
as such, There is documentary evidence 
to show that Bhawani Din, the father 
of the firat and the third defendants, was 
a cultivator in this village as far back 
as the year 1868. I am bound by the 
finding of the lower Appellate Court and 
this matter is concluded. It follows, there- 
fore, that if these people haye been ejected 
from their agricultural holding in this 
_village, they have no right to occupy a 
house in the village abadi against the 
will of the Zemindar. This is, as-I 
understand it, the general law which ap- 
plies in this part of the sountry to the 
relations between landlords and tenants. 
The law bas been expounded in a judgment 
of Knox, J., which is to be found reported 
as Shohrat Singh v. Jhagru (1). There 
it was laid down that the general law 
of the land is that if a tenant is ejected 
frcm the tenancy or abandons it then, 
unless there be some special custom to 
the contrary, the site upon which he has 


(1) 20 Ind, Cas, 782; 13-A.L. J. 745, 
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built his house reverts to the Zemindar. 


and the tenant must remove the materials 
therefrom. The same principle has been 
followed by another learned Judge of the 
Allahabad High Court in a judgmept 
which is to be found reported as Phul Bibi v. 
Zahur Ali (2). So far. as I am aware, 
this law laid down with respect to the 
relations between Zemindars and tenants 
‘in the Agra Province is equally good law 
for Oudb, and the learned Advocate for 
the appellants has not been able to refer 
me to any authority of this Court which 
lays down the law in the contrary sense. 
The judgment of the lower Appellate 
Court appears to me, therefore, to be quite 
correct and is not open to interference on 
any ground of law. 

The appeal fails and 
costs. 


is dismissed’ with 


` Appeal dismissed, 
(2) 28 Ind. Cas. 849. 


MADRAS HIGH COURT. 
Civit Miscenuaneous Petition No. 1582 
oF 1918, 
July 26, 1918. 
Present:—Mr., Justice Oldfield and Mr, 
Justice Phillips. 
AMBA alias PADMAV ATI— PETITIONER 
3 versus 
SRINIVASA KAMATHI—Responpent, 
Civil Procedure Code (Act YV of 1908), s. 110, O. 
XLIV, r. 1, O. XLV—Privy Council, appeal to--Leave 
to appeal in forma pauperis—Jurisdiction of High 
Othe High Court has no jurisdiction to grant leave 
toa party to appeal to the Privy Council in forma 
pauperis. [p. 647, col. 1.] ' 


Ramkishen Lal v. Manna Kumri, 44 Ind. Cas. 731; 3 


P. L. J. 179, followed. A 

Munni Ram Awasty v. Sheo Churn Awasty, 4M, 1. 
A. 114 at p. 136; 7 W. R. (P. C.) 29; 1 Suth. P. C.J. 
166; 1 Sar. P. C. J. 323; 18 E, R. 649, not followed, 


Petition presented. under sections 109 and 
110 and Order XLV, rules 2, 6 and 8 of Act 
V of’1908, praying that, in the ciroumstances 
stated therein and in the affidavit filed 
therewith, the High Court will bs pleased 
to grant a certificate to enable the petitioner 


| 
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to appeal to His Majesty in Council against 
the decree of the High Court, in Appeal 
Suit No, 24 of 1916, reported as 
44 Ind, Cas, 483, preferred against the 
deoree of the Court of the Subordinate 
Judge of South Kanara, in Original Suit 
No, 73 of 1914, and to grant leave to peti- ` 
tioner to prefer the said appeal in forma 
pauperis, 

Mr. 0. V. Ananthakrishna Atyar, for the 
Petitioner. 

Mr. B. Sitaram Rao, for Ha TAE EN 

JUDGMENT.—The petition,- in so far 
as it: is for a certificate that the case is 
a fit one for appeal to his Majesty in 
Council, is not opposed. We certify acoord- 
ingly under section 110 of the Code of Civil 
Prosedure. 

The petition is further for leave to appeal 
in forma pauperis. In Munni Ram Awasty 
v. Sheo Churn Awasty (1), Counsel (Mr. 
Moore) referred generally to a practice of* 
the Courts in India granting such leave men- 
tioning Bengal Regulation XXVIII of 1814. 
But no precedent for its grant has been proved 
in this’ Court and the authority of decisions 
in other High Courts is against it. Jagada- 
nanda Asram v. Rajendra Roy (2) and” Rame 
kishen Lal v. Manna Kumri (3). We res- 
pectfully adopt the grounds of the latter 
decision and dismiss the petition as far as it 
relates to leave to appeal in forma pauperis. 
There will be no order as to costs. 

M., O, P. 

Peiition partly granted, 
Peres 186; 7 W. R. È. 09) Ps 1 
166; 1 Sar. P. 0. J. 323; 18E. R. 6 


| Cas. 129; 170. L. J. 881. 
. Cas, 731; 3 P, L. J, 179. ` 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


Seconp Cryin APPEAL No. 589 or 1917. 
July 1, 1918. 
Present: —SirHenry Drake- Brockman, KT., J.C. 
APA PANDURANG AND ANOTHER— 
PLAINTIFFS — APPELLANTS E 
VETSTE 
DAMDIA AND ANOTHER — DEFENDANTS — 


. RESPONDENTS. 
Hindu Law—Widow, remarriage of, effect 
Succession to deceased son of first marriage, 


of— 
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_ A remarried Hindu widow is entitled to succeed 
to the property left by a son of iher first husband if 
the son dies after the re-marriage. [p. 648, col, 2.] 


Appeal from the decree of the Additional 
District Judge, Betul, dated the 20th August 
1917, in Appeal No. 61 of 1917. 

Mr, M, Bhawani Shanker, for the Appel- 
ant, 

Mr. D. T. Mangalmoorty, Respond- 
ant No. 2. 

JUDGMENT.—This litigation relates io 
a house which belonged originally to one 
Firangi, whose family tree is as follows.— 


for 








MAHAGYA 
el i E ii ; 
Punjya, ‘Firangi ~ 
Damdig f 
(defendant No. 1.) | 
[ ) 
Kolhya. Budhu 
=Maina 
(defendant No, 2.) 
= PE Lf 
( = p; 
Madho. Nandu. 


After the death of Firangi his son Kolhya 
‘died without issue so that Budhu became 
sole owner. Fifteen years before the suit 
was filed, t.e., in 1902, Budhu was succeeded 
by his sons both of whom died in 1908, In 
the meantime Budhu’s widow Maina had 
re-married in 1906, Madho and Nandu each 
left a widow, but both those women re- 
married almost immediately after their hus- 

. bands’ deaths and Maina, having succeeded ag 
mother of Budhu’s sons, was in possession 
when the suit was brought. 

The plaintiffs are vendees from the defend- 
ant Damdia and having failed to obtain 
possession from Maina sued for possession, on 
the ground that she having re-married sould 
not inherit her sons’ property. 

The trial Judge, following Sammar v. 
Musammat Bhago (1) and referring to Sadhu v. 
Mussammat Patango (2) and Laxman y. 
Gundajt (3), dismissed the claim on the ground 
that a re-married widow is entitled to succeed 
to the property left by the son of her first 
husband if the son died after the re-marriage, 

The plaintiffs appealed on the strength 
of the Goninon ot of Stanyon, A., d, O., in Basorey 

ee 16 0. P. L. R. T 


(3)-7 Ind, Cas. 543; N. L. R. 103 tp. 108, 
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v. Ballabhdass (4), where it was held that 
a Hindu widow who remarries becomes 
thereafter incapable of inheriting any pro- 
perty which, but for her re-marriage, she 
would bave inherited from a lineal successor 
of her former husband. - The lower Appel- 
late Court considered the learned Additional 
Judicial Commissioner to have taken a 
different view in Kashirao v. Ukarda (5) and 
concurring with the trial Judge dismissed the 
appeal. -~ 

In second appesl it is pointed out for the 
plaintiffs that in the case reported as Kashirao 
v. Ukarda (5) the propositus Pandharinath 
died in 1896 and his mother Manjai remarried 
in 1897 after inheriting the field in dispute, 
It is contended therefore that the remarks at 
page 118* of the report, regarding the posi- 
tion which would have obtained had Manjai 
claimed after remarriage, constitute a mere 
obiter dictum and should not be taken into 
account, Itis further urged that just asa 
widow by remarriage ceases to be the paint of 
her husband so she must cease to be a Gotraja 
Sapinda of her son, to whom therefore she 
sannot inherit. The decision in Basorey v. 
Ballabhdass (4) above cited is said tobe pre- 
cisely.in pointand it is urged that if I am not 
prepared to follow it [ should make a 
reference to a Bench. 


On a careful perusal of the judgment in 
Basorey v. Ballabhdass (4), I have come to the 
conclusion that with all respect to the learn- 
ed Additional Judicial Commissioner who 
decided it I should not regard it as bind- 
ing upon me, It seems clear from the facts 
stated at page 174+ that the plaintiffs failed to 
prove the date on which Musammat Chaturia 
remarried and that their claim was really 
barred by limitation, inasmuch as she had held 
the land in dispute as occupancy tenant in 
her own right, not as heir of her son Dhira 
by her first husband Latorey. 

The ante-penultimate paragraph of the 
judgment does indeed support the appellants, 
but for the reason already stated this por- 
tion appears to have been unnecessary. 
That it was recorded without any basis in 
the arguments of the Counsel seems to be 
indicated by the fact that it contains no 


(4) 8 Ind. Cas, 1146; 6 N. L, R. 171, ` 
(5) 81 Ind. Cas, 290; 11 N. L. R. 116. 


*Pago of 11 N. L. R,—Ed, 
Page of 6 N, L, B.Ed, 
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reference to the important decision in Sam- 
mar y. Musammat Bhago (1). Moreover, the re- 
erence to Vrijbhukandas v. Bat Parvati (6) 
is not intelligible, forin that case none of the 
women concerned had been remarried. The 
Bombay case really in point is Basappa v. - 
Ragava (7), where a Full Bench of four Judges 
held, following the Calcutta decision relied 
onin Sammar v, Musammat Bhago (1), that a 
remarried Hindu widow is entitled to susceed 
to the property left by her son by her first 
husband, the son having died after the re- 
marriage. An earlier Bombay case to the 
same effect is Ohamar Haru v. Kashi (8). 
And in a.resent Calcutta case of Ganga Prasad 
v. Ramasrey Shahu (9), Mookerjee and Casperz, 


` JJ., referred to Akora Suth v, Boreani (10), 


Ohamar Haru v, Kashi (8) and Basappa v. 
Ragava (7) as showing the Legislature to have 
recognized that remarriage not only does not 
operate as physical death of the widow, but that 
it does not operate even asa civil death for 
all purposes. Again in Laxman v. Gundaji (3), 
Bose, A. J. C., pointed out that a mother stands 
on an altogether different footing from a 
widow succeeding to her son, because he ia part 
of her body, a connection which sannot be put 
an end.to by the mother remarrying., Bose, 
A, J. C., further remarked that the Hindu 
Widows’ Remarriage Act, 1856, could not 
apply to the case of a mother remarrying 
during her son’s life, inasmuch as she had 
then no interest in her deceased bhusband’s 
property by inheritance to him or his lineal 
successors. He. considered that the Act sould 
not apply prospectively and a remark to the 
same effectis to be found in Kushirao v. 
Ukarda (5). 

In this state of the authorities I do not feel 
at all pressed by the decision in Basorey v. 
Ballabhdass (4) and following the earlier desis 
sion of this Court confirm the decrees of 
the Courts below. : ~ 

This appeal is dismissed with~-costs, In 
the lower Courts costs will be paid as 
already ordered. 

Appeal dismissed, 

(6) 82 B. 26; 9 Bom. L. R, 1187. 

(7) 29 B. 9 i; 6 Bom. D. R: 179 (F, B.). 

(8) 26 B. 388; 4 Bom. L, R. 7 

(9) 10 Ind. Cas. 69; 15 CO, W. N 579; 88 C. 862; 18 


.C. L. J. 558 


(10) 11 W. R. O. R. 82; 2 B. L. R, A. C, J. 199; 4 M. 
J. 286; 1 Ind, Deo. (x. 5.) 781, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. | 
First OiViL AperaL No, 101 or 1915., 
December 21, 1917. 
Present : — Mr. Stuart, A. J. C ,and Pandit 
Kanhaiya Lal, A. J.C. 
RAM SEWAK AND OTHERS — PLAINTIFFS 
v -— APPELLANTS 
versus 


Thakur BALDEO BARKHSH SINGH— 


DerenDant— RESRONDE T. - 

Mortgage in favour of manager of joint Hindu family 
—Suit by sons of mortgagee - Disclaimer of interest by 
other members of family—Registered conveyance, 
whether necessary— Succession certificate, whether 
required—Interest, high rate of—Compound interest, 
whether penalty. 

A mortgage-deed stood in the, name of a person 
who together with his sons and nephew formed a 

joint Hindu family, After his death the sons claimed 
the entire money due on the mortgage, and the 
nephew stated that he had received from the sons 
his share of the’'mortgage money and had no objection 
to the sons realizing the entire mortgage money: 

Held, (1) that a registered deed of assignment by 
the nephew was in the circumstances not necessary 
to give the sons a right to sue; [p. 650, col 1.] 

(2) that the plaintiffs being the survivors of a joint 
Hindu family, a succession certificate was notreqnired 
to enable them to bring a suit on the mortgage. 
Lp: 650, col, 1.] : 

A covenant to pay compound interest in case of 
default at the rate originally fixed is not necessarily 
penal, Tp. 650, col. 1.] 

Where a mortgage-deed provided for payment of 
interest at Rs 1-8-0 percent. per mensem and for 

- payment of compound interest with six-monthly rests 
if the mortgage money was not paid within the fixed 
period: 

Held, that the rate of interest secured by the 
mortgagee-deed was neither penal nor hard and 
unconscionable. [p. 650, col. 1.] 


Appeal from the decree of the Snub. 
_ ordinate Judge, Sitapur, dated the 18th Sep- 
tember 1915. 
The Hon’ble Pandit Gokaran Nath Misra 
“and Mr. K. P. Trivedi, for the Appellants. 
Babus Ishwart Prasad and Basudeo Dal, 
for the Respondent. | 
JUDGMENT.—This appeal arises out of 
a suié brought by the plaintiffs appellants 
for. the recovery of money due on a mort- 
gage effected by the defendant-respondent 
in favour of Gayadin, the father of plaint- 
iff No. 1 and the grandfather of plaintiffs 
Nos. 2 and 3. The defence was that the 
covenant as to the- payment of interest at 
Rs. 1-8-0 per cent. per mensem was hard 
and unconscionable and was obtained by 
undue influence exercised by Gayadin ata 
time when the defendant was in embarassed 
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circumstances and that the further cove- 
nant to pay compound interest with six- 
monthly rests, if the mortgage money was 
not paid within a year, was penal and 
The learned Subordinate 
Judge found on all these points against 
the defendant. There was a further plea 
that the plaintiffs were not the only heirs 
of Gayadin or the sole owners of the 
mortgage-deed in suit, or, in other words, 
that the~anit was bad for non-joinder of 
Ram Dayal, his nephew: The learned 
Subordinate Judge accepted this plea and 
dismissed the suit. 

In so dismissing it, the learned Snubordi- 
nate Judge overlooked the provision of 
Order |, rule 9, of the Oode of Civil Pro- 
cedure, which lays down that no suit shall 
be defeated by reason of the misjoinder or 
non-joinder of the parties, and the Court 
may in every suit deal with the matter in 
controversy so far as regards the rights 
and interests of the parties actually before 
it. The Court below was asked by the - 
plaintiffs to implead Ram Dayal as a go- 
defendant, if his impleading was necessary 


“but the defendant objected that Ram Dayal 


should be a o-plaintiff, because he had an 
interest in the mortgage-deed in sait, Ram 
Dayal, however, stated in his evidence that 
he had no share in the mortgage-deed in 
suit, inasmuch as the plaintiffs had paid 
him Rs. 1,100 on account of his share of 
the principal and Ks. 1,000 on account of 
interest thereon 10 or 15 days after the 
grant of a certificate of guardianship to 
Musammat Rupni on acsount of her minor 
sons, who are now plaintiffs Nos. 2 and 
3. It appears that Gayadin, Loke and Qo- 
karan were three brothers; the last named 
died ahildle.:s. Loke lefta son named Ram 
Dayal. Ram Dayal claimed a share in the 
family ‘property, including the mortgage- 
deed in suit and other deeds of mortgage. 
On the 30th April 1909 Ram Dayal agreed 
to accept Rs, 2,400 from the present plaint- 
iffg in satisfaction of all his claims to the 
family property and secured the payment 
of that amount by taking Rs. 100 in cash 
before the Sub-Registrar and stipulating 
for the payment to him of Rs. 1,100 ont 
of the mortgage-deed in suit and Rs. 1,200 
out of another mortgage-deed with interest 
thereon after that date. This agreement 
was registered. Whether it was open to 
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him to receive his share of the money 
directly from the mortgagor or not, his 
admission in this case that he had received 
the money payable to him on account of 
the mortgage-deed in suit from the plaint- 
iffs is auffisient to protect the interest of 
the defendant. 


The learned Counsel for the defendant. 
respondent contends that a registered deed 
of assignment was needed to enable the 
plaintiffs to claim the share belonging to 
Ram Dayal; but the statement of Ram 
Dayal being that he had no interest left 
in the mortgage-deed, the plaintiffs as the 
sole heirs of Gayadin are entitled to sue. 
Sestion 45 of the Indian Contract Act has" 
no application, because no promise was 
made by the debtor to Ram Dayal, who 
is not one of the heirs of Gayadin. Ag 
a matter of further precaution, Ram Dayal 
has now been added as a respondent to 
this appeal and as a defendant to the suit 
on his own application. The statement 
made by him sin this Court, similar to 
what he said in the Court below, is that 
he had received his share of the money 
in the mortgage-deed in suit from the 
plaintiffs and that he had no objection to 
the plaintiffs’ realizing the entire money 
due on the mortgage. On the face of it, 
the deed stands in favour of Gayadin, 
whose heirs have brought the suit, and an 
assignment by Ram Dayal in favour of 
Gayadin was in the sircumstances not 
necessary to give the plaintiffs a right ‘to 
gue. 

The rate of interest, secured: by the deed 
of mortgage, is not penal nor hard and 
unconscionable, In the oase of default of 
payment of the principal money within a 
year, the interest was to be compoundable 
at the original rate every half year. As 
pointed out by their Lordships of the Privy 
Council in Sundar Koer v. Rat Sham Krishen 
(1), a covenant to pay compound interest 
at the rate originally fyged in sase of de- 
fault is not necessarily penal. The plaint- 
iff are. the’ surviving members of a joint 
family, of which Gayadin was the manager, 
and no succession certificate under Act VII 
of 1889 was needed. 


(1) 84 O. 150 at p. 158; 4 A. L. J. 109; 5 C. L. J. 106; 
9 Bom. L. R. 304; 11 C, W.N. 249; 17 M. L J. 43; 2 


‘ML, T, 76; 841, A, 9 (P, 0.) 


The appeal “is, therefore, allowed, and’ 
the claim of the plaintiffs decreed with 
: costs here and below and future interest 
at 6 per cont, per antum from the date of 
the suit till realisation. Six months’ time 
will be allowed for payment. A decree 
-will be framed in terms of Order XXXIV, 
rule 4, of the Code of Civil Procedure. The 
defendant-respondent will bear his own costs 
throughout, 

- | Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decane No, 173 
or 1917. 

June 18, 1918. 
. Present : —Mr, Justice Fletcher and 
Mr. Justice Panton, 
Ohowdhury JADAVENDRA 
`. NANDAN DAS MAHAPATRA— 
- Devenpant No. 3-- APPELLANT 
versus 


GAJENDRA NARAIN DAS 
"MAHAPATRA AND OTHERS—PLArNTiFes 


— RESPONDENTS. 

Appeal—Appellate Court refusing to acrept report 
of Commissioner, whether bound to order fresh local 
enquiry —Commissioner, examination of—Discretion of 
Court—Remand, order of—Party accepting remand, 
whether can abject subsequently. 

Where an Appellate Conrt refuses to-accept the 
report of the Commissioner for local inquiry, it is 
not bound to order a fresh local inquiry. The matter 
is within the discretion of the Court. ‘i 651, col, 2.) 

On an application by a party for the examination 
of the Commissioner for local inquiry the Court is 
bound to see that there is some real ground for 
éxamining the Commissioner and that the application 
has not been mads for the purpose of annoying him 
or for some’ frivolous purpose. The Conrt has a 
discretion as to whether it should permit or refuse 
a party to examine the Commissioner. [p. 651, col. 2.] 

The appellant obtained from the District Judge 
a remand on the ground among others that the 
decision in a former boundary suit was not to be 
treated as res judicata between the parties: 

Heldthat if the appellant was not satisfied with 
the order as to res judicata, he should have appealed 
against the order but that having taken the remand, 
he must be taken to have accepted the condition laid 
down by the Judge as to res judicata. [p. 651, col. 2,] 


Appeal against the deoree of the Ad- 
ditional Distriot Judge of Mymensingh 
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JADAVENDRA NANDAN DAS MAHAPATRA Y. GAJENDRA NARAIN DAS MAHAPATRA, 


-dated the 7th June 1916, affirming that 
of the Subordinate Judge, 8rd Court of 
Mymensingh, dated the 25th January 1915. 
Babu Gunada Oharan Sen, for the Appel- 
lant. - s 

Babus Mahendra Nath Ray and Sarola 
Charan Maity, for the Respondents. 

JUDGMENT. 

Frstcuer, J.—This is an appeal by the 
defendant No. 3 against the decision of the 
learned Additional District Judge of Midnapore, 
dated the 7th June 1916, affirming the 
decision of the ~ Officiating Subordinate 
Judge of the same place, The suit was 
brought for possession of a portion of a 
Kbal on declaration of title. Three points 
have been raised in this appeal against 


the judgment of the learned Additional . 


District Judge. The first point raised is 
as regards limitation. It is said that the 
learned Judge for the finding he arrived 
at on the question of. limitation relied on 
evidence which was inadmissible under 
the terms of the Indian Evidence Act. 
There are two answers to that. The first 
answer is .that the learned Judge was 
invited by the parties to give his decision 
on the evidence on the record ‘and, in 
the groands of appeal, no question was 
raised with reference to the two doou- 
ments objected to. The learned Judge 
might not unreasonably suppose that no 
grounds of appeal having been taken 
against the admissibility of. those two 
documents he was entitled to refer to 
them. The second answer is this: certain- 
ly, the first document, namely,’ the judg- 
ment in the criminal case, was admissible 
and the second document, namely, the 
plaint, was not used by the learned Judge 
for the purpose of acting on the so-called 
admission contained therein but was used 
for the purpose of the’ learned Judge 
discovering wha{ the suit dismissed was 
about. In those cirscumstances, the learned 
Judge was obviously entitled to satisfy 
himself as to what the snit the judgment 
.in which was given in evidence was 
about, for, the suit having been dismissed 
for default, the learned Judge, unless he 
read the pleadings, was absolutely in the 
dark as to what the case was about. 

The next point is that the learned Judge 
refused to permit a case of ves judicata 
to be gone into. The grounds on which 


1- 


he refused that are these. This case was 
on appeal before the learned District 
Judge on a former occasion. The present 
appellant obtained from the District Judge 
a remand and that remand was granted 
on the grounds stated in the learned 
District Judge’s judgment. And, amongst 
those grounds, the learned Judge held that 
the decision in the former boundary suit 
was not to be treated as res judicata be- 
tween the parties. If thse present apel- 
lant was not satisfied with that order, 
he could have appealed against that. He 
having taken the remand on the sondi- 
tions mentioned by the learned Judge in 
his judgment, must be taken to have 
accepted the condition laid down by the 
learned Judge that the decision in the 
former boundary suit was not to be 
treated as res judicata between the parties. 

The third point is one that has no 
substance in it. It is said tbat there 
ought- to be a fresh local enquiry, the 
learned Judge having refused to accept 
the report of the Commissioner. That was 
a matter clearly within the discretion of 
the learned Judge and it is not shown 
tbat- he wrongly exercised that discretion, 
Then the appellant states that he wished 
to examine the Commissioner but he 
was not allowed to do so. Ina matter 
like this, the Court is bound to see that 
there is some real ground for examining 
the gentleman who had undertaken ‘tha 
duty of the Commissioner and that it ig 
not for the purpose of annoying him or for 
some frivolous purpose. The learned Judge 
obviously has a discretion in a matter of 
this nature as to whether he should permit 
or refusea party to examine the Commis- 
sioner. It has not been shown to us that 
the learned Judge improperly exercised the 
discretion that the law vested in him in 
declining to allow the appellant at the stage 
he appliedto examine the Commissioner, 

The present appeal fails and must be dis- 
missed with costs. 


Panton, J.—I agree, 
f Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu Appean No. 198 or 1917, 
May 27, 1918. - 
Present :—M., Lindsay, J.C. 
NADIR SINGH AND OTRERS—PLAINTIFFS 
— APPELLANTS 
versus 
Babu INDAR SEN SINGH—Dergnpant 
— RESPONDENT. 

Oudh Rent ‘Act (XXIL of 1886), s. 107G—Juris. 
diation of Civil Court—Declaration that plaintiff is 
under-proprietor and not tenant, suit for, maintainability 
of-—Oudh Laws Act (XVIII f 1876), s, 25—“Trans- 
ferved”, meaning of. 

A Civil Court has jurisdiction to try a suit filed, 
by a person who has been held by the Revenue 
Court to be a tenant under section 107G of the 
Oudh Rent Act, for the purpose of obtaining a 
declaration that he i is an under- “proprietor and not a 
tenant. [p. 652, col, 2.) 

The word “transferred”, as used in section 25 of 
the Ondh Laws Act, is of general import and its 
meaning cannot be restricted to cases in which the 
transfer has been made under orders of the Court 
[p. 653, col. 1.) 

Suraj Bakhsh v. Bhagwan Din, Selected Decision No. 
7 of 1903, dissented from. 


Appeal from the decree of the District 


Judge, Fyzabad, dated the27th February 1917, > 


npbolding that of the Subordinate Judge, 

Fyzabad, dated the 14th September 1916. 
Mr A. P. Sen, for the Appellants, 

. The Hon’ble Pandit Gokaren Nath Misra 

and Pandit Harkaran Nath eas for the 

Respondent. 


JUDGMENT.—The _ plaintiffs-appellants 
brought a suit out of which this appeal 
has arisen for the purpose of obtaining 4 
declaration that they were under. proprie'ors 
(pukhtadars) of certain plots in a village 
called Benipore described in the plaint. 

It appears that recently the defendant 
talugdar took proceedings under Chapter 
VIIA of the Oudh Rent Aot against the 
plaintifs and < obtained an order of the 
Revenue Court under section 107G. The 
Revenue Court held that the lands now 
in snit were in possession of the plaint- 
iff as rent-free lands and were liable 
to be assessed to rent. The rent was 
assessed and the Court declared that 
the plaintifs were tenants of the de- 
fondant. ` 

The plaintiffs now come to the Civil 
Court for the purpose of olaiming a 
decree for declaration that they are not 


tenants but under-proprietors of the lands 
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The suit was contested on a 
Amongst other pleas 
one was taken to the effect that the 
Civil Court had no jurisdiction to enter- 
tain the suit. The Court of first instance 
accepted this plea and dismissed the plain- 
tiffs’ claim, though it is proper to observe 
that the sase was also decided on the 
merits. I only mention the question of 
jurisdiction here because it was not debat- 
ed in the lower Appellate. Court ; ‘and the 
learned Counsel for the respondent in 
this Court has informed me that he is 
not in a position to support the opinion 
of the Court of first instance. It is clear 
that the Civil Court had jurisdiction to 
entertain this suit. The Judge of the 
first Court relied upon a ruling reported 
as Rup Narain v. Badri Prasad (1). This’ 
ruling was afterwards doubted in another 
ease to be found reported as Matat Singh v. 
Ajudhya Singh (2) and it was finally 
overruled by a Bench decision to be found 
reported as Shankar Sahat v. Gojadhar Prasad 
(3). There is no doubt therefore that the 
suit was cognizable by a Civil Court. 


To some to the merits of the case, it is 
admitted that in the year 1893 the pro- 
perty in suit was mortgaged to one Bhaiya 
Kamta Prasad by a deed of conditional 
sale. The mortgagee brought a suit for 
foreslosure and obtained a decree on the 
22nd of December 1893. Eventually the 
decree was made- final and possession was 
delivered to the mortgagee. After this 
the defendant talugdar brought a suit for 
pre-emption on the basis of this fore- 
closure and obtained a deeree on the Lith 
of August 1896. It is said that in execu- 
tion of the pre-emption decree the talugdar 
obtained formal possession but never 
suceeded in obtaining actual possession 
of the property now in question. No rent 
appears to have been paid by these 
plaintiffs until the talugdar succeeded in 
obtaining from the Revenue Court the order 
under section 107G of the Oudh Rent 
Act to which I have referred above. The 
lower Appellate Court has dismissed the. 
claim of the plaintiffs. It applied the 
provisions of section 25 of the Oudh Law 


in question. 


(1) 3 Ind. Cas. 667; 12 O. C. 225. 
(2) 24 Ind. Cas. 223; 17 0. ©. 86, 
(8) 4) Ind. Cas. 2042 3. Ul; 40. L. J, 409. 
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-Act (Act XVIII of 1876) and held that the 
result of the foreclosure was to deprive 
the plaintiffs. of all proprietary or under- 
proprietary interest in the lands. which 
were comprised in the mortgage and to 
leave them only with aright of occupancy 
as ex-proprietary tenants in such lands as 
they held as sir at the time foreclosure 
took place. It was of opinion that on 
the evidence it was shown that the lands 
“now in question were the lands which 
the plaintiffs held as sir at that time, 
and consequently it was of opinion that 
they could not set up any rights as under- 
proprietors. All they could ol 
be was that they were occupancy tenants. 

It has been argued here in the first 
place that the learned Judge was wrong 
“in applying-section 25 of the Oudh Laws 
Act to the case. That section has been 
repealed, but it was in operation at the 
time the foreclosure proceedings took place. 
I agree with the learned Judge that 
_ section 25 did apply to the fasts of this 
cane. The argument here is that the 
word “transferred”, as used in section 25, 
is not applicable. to cases in which the 
transfer has been made by way of fore- 
closure; and in support of this argument 
a decision of the Board of Revenue, Suraj 
Bakhsh v, Bhagwan Din (4), has been re- 
lied upon. I am unable to accept the 
opinion of the learned members of the 
Board. It seems to me that the word 
“transferred”, as used in section 25, is, of 
general import and that its meaning oan- 


nct be restricted, as has been argued, to` 


cases to which the transfer has been made 
under orders of the Court. Even if that 
argument were to be -accepted, it seems 
to me sufficiently obvious that in the pre- 
sent case the transfer of the mortgagor’s 
rights to the mortgagee was certainly 
effected by an order of the Court, for it 
is common ground that the property was 
transferred in the first instance -under ‘a 
foreclosure decree and was subsequently 
transferred by a decree of Court in favour of 
the defendant ¢aluqdar. ` 

It is trae thas after this transfer took 
place no proceedings were taken by the 
Deputy Commissioner, as provided by 
tae section, for the purpose of determining 
the extent of the lands which the 

(4) Selected Decision No. 7 of 1903. 
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ex-proprietors were to hold as] occupancy 
tenants, nor was anything done to determine 
the rent of the lands which were to be 
so held. All-the same I cannot accept 
the contention for the appellants that be- 


.cause these proceedings were not taken by 


the Deputy Commissioner, it necessarily 
follows that the ex mortgagors remained in 
adverse possession of the plots which were 
then in their occupation If the plots now 
in dispute were in the actual oultivating 
occupancy. of the plaintiffs at the time 
foreclosure took place, it follows that the 
highest right they can set up in respect 
of these lands is that of oooupancy tenants. 
The Deputy Commissioner, if he had taken 
proceedings under the section, might have 
allowed them occupancy rights in all these 
plots. He certainly could not have allowed 


them any higher rights and he might have 


allowed them Jess by confining their 
rights to a porticn only of the lands which 
they then held. On the other hand, Iam 
not satisfied that it is shown on the evi- 
dense that the lands sow in dispute were 
in the actual cultivating ocoupanoy of the 
plaintiffs at the time when foreclosure was 
made; and before I can come.to a proper 
decision in the case if appears to me to 
be necessary that this matter should be 
investigated. The fact that the plaintiffs 
describe these lands as their sir lands does 
not necessarily lead to the conclusion that 
at the time of foreclosure they must have 
been in their “actual cultivating ocoupanoy”, 
to use the words of section 25, 

I remit the following issue to the lower 
Appellate Court for determination: — 

Were the lands now in snit, or any of 
them, in the cultivating occupancy of the 
plaintiffs at the time of the foreslosure of the 
mortgage? 

The learned Judge will take such evidence 
on this issue as the parties may desire to 
produce and he will return his finding 
to this Court within two months from 
the date of this order of remand. Fifteen 
days to run from the date of the lower 
Court’s finding will be allowed to the 
parties ‘to file objections, if they are so 
minded, 

Issus remitted, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Ssecoyo-Civit Aepaat No. 331-B or 1917. 
July 26, 1918. 
Present — Mr, Mittra, A. J. G. 
BANDHA APPARAO—Derznpant No, 2 
— APPELLANT 
-VETSUS 
ANAD RAO AND OTHERS—PLAINTIFES AND 


Derenpants Nos, 1 AND S—RESPONDENTS, 

Pre-emption~-Trees standing on land and right of 
easement, whether go with land, 

In a suit for possession of a piece of land by 
pre-emption, the trees standing on the land and 
all rights of easement appertaining to the land pass 
with the land, 


Appeal from the decree of the Court of- 


the lst Additional District Judge, Akola, 
dated the 10th May 1917, in Appeal No. 
254 of 1916. 

Mr. M. Ohackerbutty, for the Appellant, 

Mr, G. L. Subhedar, for the Respondents. 

JUDGMENT.—This appeal was filed before 
the judgment in Surya Bhan v. Renai (1) was 
. published. The learned Counsel for the appel- 

‘lant admits that the ruling in quéstion 

governs this case. This disposes of the firat 
ground of appeal. Asto the second ground of 
appeal the trees woald undoubtedly go with 
the land on pre-emption. So would a right 
of easement. It is urged that these rights 
were separately valued. But this is not 
iso, as far as the sale-deed is concerned. 
Some statement was made to this effect 
in the first Court. The price of pre-emption 
decreed includes the 
There is no error of law pointed ont by 
the appellant’s Counsel. The appeal is, there- 
fore, dismissed with costs. 


Appeal dismissed. 
(1) 42 Ind, Cas, 447; 14 N. L. R, 51. 





PATNA HIGH COURT, 
CIVIL AppeaL From APPELLATE Orper No, 107 
or 1918. 
July 31,1918. 
Present :—Justice Sir Ali Imam, Kr., and 
Mr. Justice Thornhill. 
MAKRU RAI AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETEUS 
SARJUG PERSELAD MISSER AND OTHERS 


— PLAINTIF r3 — RESPONDENTS, 

Bengal Tenancy Act (VIL B.O, of 1885), s. 174 — 
Amount to be depositad—Decrelal amount with costs— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 82. 

The amount of money required to be deposited 
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by the judgment-debtor under section 174 of the 
Bengal Tenancy Act is the amount recoverable 
under the decree with costs, and not the amount 
specified in the proclamation, as isthe case under 
rule 89 of Order XXI of the Civil Procedure Code, 
[p. 655, col. 1.] 

Appeal from a dasision of the District 
Judge of Darbhanga, 

Mr. Murari Prasad, for the Appellant. 

Mr. Har Nandan Fershad, for 
Respondents, 


the 


JUDGMENT. 

Imam, J.—The only point of law . on 
which the learned Vakil on behalf of the 
petitioner has addressed us arises on the 
question of the construction of sestion 174, 
Bengal Tenansy Act, and rule 89, Order 
XXI, Civil Procedure Code. The appellants 
were the judgment-debtors in a rent-deoree, 
In execution of that decree a proclamation 
of sale was issued for satisfying the 
decretal amount. Thereafter the saletook 
place and under section 174 of the Bengal - 
Tenancy Act the appellants deposited the 
amount mentioned in the salé proclamation 
with five per sent. on the purchase-money. 
The learned Munsif, before whom the 
amount in question with the five per 
cent. was deposited, accepted the sum aud 
set aside the sale. The respondents then 
preferred an appeal to the learned District 
Judge of Darbktanga, who reversed the 
order passed by the Munsif and dirested 
the sale tobe restored. 


The ground on which the learned District 
Judge has held that the deposit made by 
the judgment-debtors was insufficient is 
based upon a comparison of the language 
of section 174 of the Bengal Tenancy Act 
and rule 89, Order XXI of the Civil 
Procedure Code. Section 174 with reference 
to the amount contains these words: “the 
amount recoverable under the decree with 
costs”, whereas the rule contains the words, 
“the amount specified in the proclama- 
tion.” a 

It is not for a moment claimed by the 
appellants that they deposited the amount 
recoverable under the desree with sosts. 
Their learned Vakil frankly admits that 
the amount specified in the proclamation 
was deposited, but he has~contended that 
in fact, although the language of the two 
sections is different, the deposit made of 
the amount specified in the proolamation 
would work out to be the amount recover- 
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able :under the decree with costs. With 
this contention we are not in sympathy, 


nor are we satisfied that the amount in 
question is the same. The difference of 
language has a purpose, as the two Acts 
have different legislative schemes. ` The 
learned Judge in dealing with this aspect 
of the question has very rightly drawn 
attention to sub-section 3 of rule 89, 
Order XXI, which clearly shows the posi- 
tion of the decree-holder under the Code 
with respect to any further charges that he 
may claim under the‘decree and in respect 
of which be may receive satisfaction, No 
such provision has been made in sestion 
174, We are, therefore, of opinion that the 
learned Judge below was right in the 
‘construction he has placed upon the sestions 
and that, therefore, his crder restoring the sale 
was a just and proper one. In the circum- 
stances the application is rejected with soste, 
THORNHILL, J.—I agree. 
Application rejected. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Arrear No, 217 ov 1917, 
November 26, 1917. 
7 Present :—Mr. Lindgay, J. O, 
LACHHMI NARAIN AND OTHERS— 
PLAINTIFFS— APPELLANTS 


Versus 
DAYA SHANKAR AND ANOTHER— 


DEFENDANTS— RESPONDENTB, 

Limitation Act (IX of 1908), s. 20, Sch. I, Art, 132 
—Debtor” in s. 20, meaning of—Hindu joint amily 
—Son, whether debtor or agent of father- Mortgage- 
deed—Money payable by instglments—Default in pay- 
ment of instalments— Suit “instituted more than 12 
years after default— Linitation— Waiver. 

Where a mortgage-deed provided for payment of 
the mortgage money by certain definite instalments 
and further stipulated that if the instalments were 
not paid at the appointed time and if any default 

“were to take place, then the contract relating to the 
payment of future instalments was to be deemed 
rescinded and the mortgagees were to be entitled 
to bring their suit at once and claim interest ata 
certain rate: 

Held, (1) that asuit brought by the mortgagees 
on the basis of the above mortgage-deed more than 
12 years after the date when the first default in 
payment was made was time-barred under Article 
182 of Schedule Iof.the Limitation Acts(p. 656, col. 1.] 

(2) that no question of waiver on ihe part 
of ‘the mortgagees could arise for consideration in 
connection with a mortgage bond, the enforcement 
of which was being sought bya sale of the property, 
[p. 656, col. 1.] 
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The word “debtor”, as used in section 20 of the 
Limitation Act, means the person who is liable 
under the contract of debt. Hence, where a father 
and his son form together a joint Hindu family 
anda debt is contracted by the father, the son is 
in the lifetime of the father neither a debtor nor, in 
the absence of any evidence, an agent of the father 
for the purposes of the said section, [p. 656, col. 2.] 


Appeal from the decree of the Subordi- 
nate Judge, Unao, dated fhe 10th March 1917, 
upbolding that of the Munsif, Purwa (Unao), 
dated the 28rd August 1916. 

Babu Hargobind Das, for the Appellants. 

Pandit Harkaran Nath Misra and Babu 
Bisheshwar Nath € riwastava, for Respondent 
No. 1. 

JUDGMENT.—The only question for dis- 
cussion in this second appeal is a ques- 
tion of limitation. The suit was a suit 
for sale on a mortgage and, the Courts 
below have decided that it was time-barred. 
In my opinion the desision is correct. The 
decument upon which the suit was bronght 
was executed on the 27th of October 1894 
and the suit was instituted on the 3rd of 
April 1916. ; 

Turning to the mortgage-deed, we ‘find 
that the mortgagor was one Sheo Mangal 
who, it is said, is now deceased and is re- 
presented by his sons Daya Shankar and 
Har Shankar, defendants, The mortgage 
was made in fayonur of two persons Sukh 
Nandan Lal and Lal Behari, who are the 
predecessors-in-title of the present plaintiffs, 
The question of limitation must be deter- 
mined with particular reference to the terms 
of the mortgage-bond. The deed provides 
that the principal sum in respeot of which 
the mortgage is being executed isa sum 
of Rs. 800 and the agreement was that 
this money was to be paid ap in certain 
definite instalments of Rs. 40 and 50 each. 
It was agreed between the parties that if 
the instalments were not paid at the 
appointed time and if any default were to 
take place, then the contract relating to the 
payment of future instalments was to be 
deemed rescinded and the mortgagees were 
to ke entitled to bring their suit at once 
and claim interest at the rate of 12 per 
cent, 

The evidence shows that the first default 
in payment was made on the lith of April 
1895, and consequently on the terms of the 
bond a suit for sale ought to have been 
brought within 12 years of that date. The 
learned Counsel for the appellants has re- 
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ferred to the fact that payments were made 
on account of principal after the date of 
this default, and he relies on these pay- 


ments as proof of waiver on the part of. 


the creditors. The answer to this is that 
no question of waiver sam arise for son- 
sideration in connection with a mortgage- 
bond the enforcement of which is being 
sought by a suit for sale of property. In 
such a oase the Article of limitation to be 
applied is Article 132 of the Schedule to 
the Limitation- Act. The provision about 
waiver in connection with-the question of 
limitation is to be found in Article 75 of 
the Schedule, but that Article refers in 
terms to suits based upon promissory notes 
or bonds. Nothing to be found in Artisle 
75 gan be applied to a suit to which 
Article 132 applies in order to make out 
some other rule of limitation than” that 
which is laid down in the latter Article it- 
self. This plea, therefore, must fail. 

The learned Counsel then bas relied upon 
the general exception which is declared by 
section 20 of the Limitation Act. I have 
been referred to the document of mort- 
gage on the back of which, it is true, 
there are recorded certain ‘payments, These 
are’ set down in a somewhat peculiar way. 
First, we have one or two notes of payments 
followed by a signature, then five aud six 
memoranda of payments followed by an- 
other signature; and similarly a third set 
of payments followed by another signature. 
Tt has been stated here that the signature 
in each case is that.of Daya Shankar, 
the son of the mortgagor Sheo Mangal, 
who is impleaded here «s the first defend- 
ant. Now before any reliance oan be 
placed on these endorsements for the pur- 
pose of extending the period of limitation 
under section 26 it must be shown, in the 
case where the payment was payment of 
a part of the principal, that it was made 
by the debtor or by his agent duly autho- 
rised in this behalf. We have also to take 
notice of the proviso to the sestion which 
says that, in the oase of part payment of 
the principal of a debt, the fact of the 
payment must appear in the handwriting 
of the person making the same. It may 
ke stated at once that no question of pay- 
ment of interest can arise in this case for, 
as I have already stated, the principal 
sum was Rs, 800 and that was to be pay- 
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able in certain instalmenta. No interest 
was to be charged and consequently any 
payments made must have been on account 
of principal. Then the question arises, if 
these payments were made, were they made ` 
by the dettor or by his agent duly autho- 
rised on this behalf P That they were not 
made by the debtor seems to be admitted. 
The debtor in the case was the executant 


of the mortgage-deed, Sheo Mangal. It has 
been argued, however, that Sheo Mangal 
with his sons sonstituted a joint family 
and that Daya Shankar was a debtor 


within the meaning of sub-section (1) of 
section 20. I very much doubt whether 
that argument san be maintained, besause 
it appears to me thai this part of the ses- 
tion must be strictly: construed and the 
natural meaning be attributed fo the word 
“debtor” is the person who is liable under 
the contract of debt, and that person in 
this case was Sheo Mangal. I have to 
observe that it is admitted that all the 
payments endorsed on the bask of the 
document were made while Sheo Mangal 
was still alive. I do not think, therefore, 
that with reference to the terms of this 
section Daya Shankar can be treated asa 
debtor, nor again it is, I think, possible to 
contend that he was the duly authorised 
agent of the debtor. No agency can be 
inferred from the faot that Daya Shankar 
and his father Sheo Mangal were members 
of a joint Hindu family. Sheo Mangal, 
while alive, was presumably the managing 
member of the family and ‘certainly there 
ig no authority that I know of for the pro- 
position that the son, in the absence of any 
evidence, could be deemed to be a duly 
authorised agent of his father for the pur- 
pose of paying a debt. It seems to me, 
therefore, that the whole argument with 
regard . to section 20 of the Limitation 
Act fails and that the plaintiffs are not 
entitled to the benefit of that section. 

No other question remains for decision. 
The suit was, in my opinion, time-barred 
and was rightly dismissed. The consequence 
is that the appeal fails and is dismissed 
with costs, 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Carmina Revision Case No, 635 or 1917, 
Orintnat Reviston Petition No. 561 

or 1917, 
January 18, 1918. 
Present:—Mr. Justice Bakewell. 
In re SRINIVASA THATHACHARIAR— 
Acogsep—Petrioner. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Trustee of temple required to abstain from interfering 
with conduct of adyapakam service—Order, whether 
definite. 

Where a trustee of a Vaishnavite temple was 
directed under section 144 to abstain from “in any 
way interfering with the conduct of the adyapakan 
service:” 

Held, that the order was definite and sufficiently 
defined the acts from which the trustee was 
required to abstain, and that it rendered the acts 
‘certain’ within the meaning of the section. 

Ramunadhan Chetti v. Murugappa Ghetti, 24 M. 45; 
2 Weir 92, applied. 

Abayeswart Debi v. Sidheswart Debi, 16 ©. 80; 18 
Ind. Jur. 179; 8 Ind. Dec. (N. s ) 53, doubted. 

Petition, under sections 435 and 439 
of the Code of Criminal Prosedure, 1898, 
praying the High Court to revisethe judg- 
ment of the Court of the Joint Magistrate, 
Chingleput, in Criminal Appeal No. 16 of 
1917, confirming the sentence ard convistion 


passed by the Court of the Talug 2nd Class’ 


Magistrate, Conjeevaram, in Calendar Case 
No. 1 of 1917. ; 

Messrs. T, R. Ramachandra Ayyar and T. 
M. Vedantam, for the Accused. 

The Public Prosesutor, for the Crown, 

ORDER,.—The first point taken is that 
the act for which the petitioner was con- 
victed does not fall within the order passed 
under Criminal Prosedure Code sestion 144, 


It is true that the order mentions a 
specific act, but it also includes all acts of 
the same kind by the general words, “in any 
way interfering with the conduct of the 
Adyapakam service.” I think that these 
words sufficiently define the acts from which 
the petitioner was required to abstain 
and thus renders them “certain” within the 
meaning of section 144, I may also point 


out that the petitioner as trestee had powers . 


of management over the temple- and: its 
property and the act done was within 
those powers, and the order as regards him 
may be réad as diresting him “to take certain 
order” in the management of the temple. 

I think that the oase falls witbin 
Ramanadhan Ohetti v. Murugappa Chetti 
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(1) and I have some doubt as to the decision 
in Abayeswart Debi v. Sidheswart Debi (2). 

` The learned Magistrate seems to have 
madeaslip as to the liability of defence 
4th witness in his discussion of the 
credibility of that witness, but there was 
sufficient evidense on which he could ast, 
and Ido not think that this vitiates his 


. decision. 


The conviction of the petitioner for the act 
complained of is also questioned, but I see 
no reason to differ from the Magistrate in his 
conclusion. The fine is not excessive, The 
petition is dismissed. 

Petition dismissed, 

M. C. P. 

(1) 24 M. 45; 2 Weir 92. 


(2) 16 0,60; 18 Ind. Jur, 179; 8 Ind, Dec, (N. B.) 
58. 


CALOUTTA HIGH COURT. 
Criminat Reviston No. 456 or 1918. 
June 18, 1918. 

Present :—Mr, Justice Newhould and 
Justise Sir Syed Shamsul Huda, KT. 
SUKHU KALWAR—Accosen— PETITIONER 
versus 


EMPEROR—Obpposite PARTY, 

Calcutta Police Act (IV of 1866), s. 54 (a), offence 
uniler—Findings necessary for conviction. 

The preliminary condition which must be fulfilled 
before effect can be given to section 54 (a)’ of the 
Calcutta Police Act is that there must be reason to 
believe that the property found in the accused's 
possession is stolen property. Tp. 658, col. 1.) 

The Conrt has first to find on sufficient materials 
that there is reason for such belief, and it is not 
until it has come to such a finding that it can 
consider whether the accused has been able to 
account for possession of the property.{p. 658, col. 2.] 


Rule‘granted against an order of the 4th 
Presidency Magistrate, Calcutta, Northern 
Division, dated the 8th May 1918. 

FACTS appear from the judgment. 

Mr, J. N. Banerjee (with him Babus Jyotish 
Ohandra Hajrah and Santosh Kumar 
Pal), for the Petitioner, submitted that 
upon the findings of fast arrived at in this 
case ibe conviction under section £4A of the 
Calcutta Police Act was not tenable. The 
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petitionér was firat of all tried under sec- 
tion 411, Indian Penal Code, with respect 
to some articles alleged to have been stolen 
and was acquitted. The present prosesu- 
tion was in respect of another article found 
in the same search and alleged to have 
been stolen. There is no evidence in this 
case that the silver bar is stolen property 
except that of the Police Officer, who says 
he simply suspects it to be stolen pro- 
perty, but gives no reason for so saying. 
This is not enough. The defence has satis- 
fastorily explained why the accused sould 
not produce the key of the box. Even if 
be did not wilfully prodnoe the key that 
would not be a sufficient reason for believ- 
ing that this article found in the box was 
stolen property; the box might contain 
various other things which the accused did 
not like that -the Police should search. 
Then as regards the accnsed’s failure to 
acconnt for his possession of this article, 
he ought not to have been asked to do so 
before the Magistrate had sufficient reasons 
for believing that the .article was stolen 
property. The section itself is clear on this 
point. 

Referred o Queen Empress v. Dhanjibhai 
Edulyt (1), Queen v Behary Sing (2), Sheo 
Surun Sahai v. Mohomed Fazil Khan (8).. 


JUDGMENT.—The petitioner has been 
convicted under section 54 (a) of the Cal- 
cutta Police Act, which provides that a 
person in possessin of anything which there 
is reason to believe to have been stolen 
or fraudulently obtained shall be Hable to 
punishment, if he fails to account for such 
possession. The preliminary condition 
which must be fulfilled before effect can 
be given to this section is that there must 
be reason to believe that the property 
found in the acoused’s possession was stolen 
property. ‘The reasons given by the Magis- 
trate for coming to this belief in the present 
case are stated in his judgment as follows :— 
“First, that this silver bar was found 
along with other articles alleged- to have 
been stolen and claimed by a certain per- 
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son, about which there was already a case ` 


under section 411, Indian Penal Code, 
-against the acoused; secondly, that the 


(1) 20 B. 348; 10 Ind. Deo, (N, s.) 793, 
(2) 7 W. R. Or.8 
(8) 10 W. R. Or, 20, 
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accused was asked to produce the key of 
the box in which these articles were but 
he did not, and the box had to be broken 
open by the Police Officer; and thirdly, that 
the acoused failed to account for the 
bar.” 

As regards the first of these 
the accused was acquitted of the charge 
referred to and in the absence of anything 
to show that the other articles were stolen, 
no inference against the accused can be 
drawn from the fact that this silver bar 
was found with those other articles. As 
regards the second of those reasons, the 
failure of the accused to produce the key 
is not shown to have been wilful. His 
tory is that ib was not then in his pos- 
session, and this has not been rebutted, 
The third ground is not one on which the 
Magistrate is justified in finding reason 
for believing that the property was stolen. 
He had, first, to find on sufficient mate» 
rials that there was reason for such belief 
and it was not until he had come to such 
a finding that he could consider whether 
the accused had been able to ascoant for its 
possession, - 


reasons, 


Taking this view, we make the Rule 
absolute and set aside the conviction and 
sentence passed on the petitioner. The 
petitioner is acquitted of the offence charged 
and his bail bond will be discharged. ~ 


Rule made absolute, 


C3 


MADRAS HIGH COURT. 
Criminat Revision Oase No, 655 
` ‘or 1917. 

November 214, 1917, 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Phillips. 
SUNDARAM AYYAR—Acouszp—- 
APPALLANT 
versus 
EMPEROR RESPONDENT, 

Criminal Procedure Code (Act V of 1898), 8. 562— 
Penal Code (Act XLV of 1860), s.420—‘Cheating,’ 
whether covers offence under a. 420, Pénal Code. 
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The word “cheating” in section 562, Criminal Pro- 
cedure Code, cannot be given an extended meaning 
so as to cover an offence under section 420, Indian 
Penal Code, . 

Emperor v, Ramjan, 31 Ind. Cas, 381; 16 Cr. L. J. 
181; 17 Bom. L. R. 921, followed. 

Har Narayan v. Ramji Das, 28 Ind, Cas, 743; 12 A. L. 
J, 465; 16 Or. L. J. 375, dissented from, 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Procedure Code by the District Magistrate, 
Madura, in his Letter R, O. C. No. 1370 of 
1917 Magl. 


Mr, K. 8. Jayarama Ayyar, 
Accused, 

Mr. O. Narasimha Ohariar, for the Public 
Prosecutor. 


ORDER.—The question for decision in 
this case is, whether we can give an ex- 
tended meaning to the word “cheating” in 
section 562 of the Criminal Procedure Code 

_ so as to cover an offence under section 
420 of the Indian Penal Code (cheating 
os Wk inducing delivery of property, 
eto.). 


for the 


We should be glad to do so, as we re- 
cognise that equally strong reasons on public 


and bumanitarian grounds may exist for . 


Ienient treatment of an offence under 
either section. On the other hand, a careful 
consideration of the wording of section 562’ 
of the Criminal Procedure Code seems to 
preclude the possibility of such a construction. 
lf the term “cheating” is to be held to cover 
offences under sections 418, 419 and 420 of 
the Indian Penal Code, which are included 
with section 417 in the same group in Sche- 
duale IL to the Criminal Procedure Code, a simi- 
lar extension must be allowed to the terms 
“theft” and “dishonest misappropriation.” 
The former must be held to cover offences. 
under sestions 360, 381 and 382 of the Indian 
Penal Cude and the latter offences under 
,section 404 of the Indian Penal Code. But 
such a construction is impossible in face of 
the fact that the Legislature has specifically 
méntioned “theft in a building” (section 
380, Indian Penal Code) in section 562 of 
the «Criminal Procedure Code in addi- 
tion to simple theft (section 379). The 
inference is irresistable that “theft in 
a building” was not intended to be included 
in the term “theft” and we cannot give a 
narrow interpretation in the oase of “theft” 
and a wide one in-the oase of “‘sheating”. 


OASES, 659 


The view we have taken is in accord 
with that expressed by a Bench of the Bombay 
High Court in Emperor y.-Ramjan (1). The 
only authority to the contrary is that of a 
single Judge in Har Narayan v, Ramji Das (2), 
from which we must respectfr)ly dissent. 

We set aside the order of the Sab- Division. 
al Magistrate and direct him to dispose of the 
case according to law. 

M.O.P. 


Order set aside. 
(1) 81 Ind. Cas, 38]; 16 Cr. L, J. 781; 17 Bom. L. R. 
921 i 


2i. 
(2) 23 Ind, Cas, 743; 12A. L. J. 465; 15 Cr, L.J, 
875. 


ALLAHABAD HIGH COURT. 
CURIMINAL APPLICATION No, 215 or 1918. 
\ April 15, 1918. 
Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
SURENDRA NATH MUKERJI— APPELLANT 
versus 


EMPEROR—Opposite PARTY, 

Evidence Act (I of 1872), ss. 25, 27, 28—Statement 
made to Police leading to discovery of fact deposed, 
admissibility of —-Defence, right of, to insist upon pros 
duction and proof of record—Confession, admissibility 
of—Part of confession disbelieved, effect of-—Criminal 
trial ~Defence, whether bound to give ewplanation, 
Accused went to a Police Station and made the report, 
“I have killed my wife and her corpse is lying in 
my house”, in consequence of which the Police, proe 
ceeding to his house, discovered the corpse of his 
wife in an inner room of the house: 

Held, that under section 27 of the Eyidence Act 
the officer who had taken down the statement of 
the accused was entitled ‘to depose that the accused 
came to him at the time and place stated and said: 
“I have killed my wife and her corpse is lying in 
my house”, and that in consequence of that statement 
the woman’s corpse was discovered as ‘indicated by 
the accused; but that when this had been deposed 
by the prosecution, the defence were entitled to 
require the production of the record made at the 
Police Station and to insist upon proof of the whole 
of that record. [p. 661, col. 1.] i 

Per Walsh, J.—Where there is no evidence of 
offence except a confession, the confession must be 
taken as a whole, .The Court cannot select, from 
the only evidence which it is proceeding to act upon, 
in order to find the crime established as a fact at all, 
portions which it rejects as untrue and treat the 
balance which remains as truthful evidence. [p, 664, 
ool. 2; p. 666, col, 1.] 
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In a criminal trial it is not desirable to call upon 
‘the defence to frame a theory either at the beginning 
or at any other stage of the hearing, particularly in 
a case of difficulty in which the theory of the pro- 
secution itself is not clear. [p. 665, col, 2.] 
Appeal from an order of the Sessions 
Judge, Allahabad, dated the 2ist March 
“1918, 
Mr. O. R. Alston, for the Appellant. 


Mr. 4. E. Ryces, Government Advocate, 
for the.Crown. 


JUDGMENT. 

Piagorr, J—Qn the 3rd of December last, 
‘somewhere about 2 o’clock inthe day, a young 
Bengali, Surendra Nath Mukherji, whose age 
is given in the record as 22 years but who ac- 
cording to his father’s evidence was not yet 

. quite 20 years of age, presented himself 
at the Kotwali Polise Station at Allahabad 
and made a certain report, a record of 
which was entered in the Polise register 
provided for the purpose, In sonsquence 
of this report the City Inspector, Muhammad 
Said, proceeded at once to the house in 
‘the sity in which the said Surendra Nath 
Mukherji was living. He found the door 
leading into the inner apartments locked and 
it was opened with a key produced from 
his person by the above mentioned accus- 
ed. The latter then led the way to a 
certdin room on the north-east side of the 
éourtyard which was fastened on the out- 
side by a chain. He unchained this-door 
and led the Police Officer and certain wit- 
nesses, one of whom, Bande Husain Khan 
has been. called at the trial, into the room, 
On the floor was lying the corpse of a young 
girl named Sunilabala Debi, wife of Surendra 
Nath Mukherji aforesaid. As to the age 
of this girl there is some little conflict of 
evidence, but we shall not be far wrong 
if we take it to have been about 15 years, 
She was quite dead and was wearing 
ouly a. bodice and a loin cloth. Some 
part of this loin-cloth was in some way 
drawn together or heaped up under the back 
of the nesk, There was a slight sut or 
incision on the great toe of each of the 
feet, and with reference to these the 
accused made a statement and produced 
from a recess in the same room an imple- 
ment with which he said those incisions 
had heen made; The corpse was subse- 
quéntly examined by Mr, Kashi Nath, 
Assistant to tho Civil Surgeon of Allababad. 
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With regard to the insisions above spoken 
of Mr. Kashi Nath was quite satisfied that 
they had been inflicted after death, and this 
ig in accordance with the statement to which 
the aceused himself has adhered throughout, 
The only other external mark of injury 
was a slight redness of the skin on the 
left side of the neck. This was evidently 
a mere patch, described in the Assistant 
Surgeon’s evidence as 14 inoh long into Linch 
broad. “A further examination of the corpse 
disclosed that death was almost certainly due 
to asphyxiation, but beyond this the Assistant 
Surgeon was not prepared to go. He was 
asked a namber of questions as to the 
possibility of death by strangulation or 
death by suffocation and as to the presence 
or absence of indications tending to prove 
that this suffocation, or strangulation, or 
whatever it was, had been in its nature either 
homisidal or suicidal. The general effect of 
his evidence seems to me to be to leave these 
questions absolately open. In one portion of 
his evidence the Assistant Surgeon seemed to 
incline towards the belief that death had 
been caused by suffocation rather than by 
strangulation, though he admitted himself 
to be puzzled by the absence of any marks 
of external injury abont the mouth or nose, 


‘At the very end of his examination after 


he had protested that he was unable to 
give any decisive answer on the question 
of strangulation or suffocation, he told the 
Court that on the whole strangulation by 
means of a soft cloth seemed to him 
more in conformity with the post mortem 
appearances than any other theory. This 
is in itself anopinion expressed with much 
doubt and reserve: it is not altogether 
consistent with other portions of the evi- 
dence given by the same witness. It is 


_ difficult to understand how, on the theory of 


strangulation effected in this manner, the only 
mark left upon the neck sbould have been 
the small red patch already referred to, 
On the evidence, moreover, it would seem 


‘that’ what is ordinarily the most charac- 


teristic symptom of death by strangulation, 
namely, the protruded tongue, was entirely 
absent. Surendra Nath Mukherji was 
eventually put on his trial on the charge 
that he had murdered his wife. Of the 
Assessora who heard the evidence one finds- 
him guilty and the. other not guilty. The 
learned Sessions Judgo, finds him , guilty 
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and has passed sentence of death. The 


record is before us for confirmation of that 


sentence and we. have had the advantage 
of hearing the petition of appeal present- 
ed on behalf of the convict argued by 
Mr. Ross Alston. The evidence on the 


_ record is admittedly most scanty. At the 
_ very outset of the trial a question arose 


as to the admissibility in evidence of the 
statement recorded at the Kotwali Police 


_ Station at 2-30 P. m. on December the 3rd. 
` The learned Sessions Judge was 


at first 
disposed to reject that statement as 
inadmissible by reason of the provisions 


„of section 25 of the Indian Evidence Act. 


Later on, upon further consideration of the 
provisions of section 27 of the same Ast, 
he has allowed it to be put in avidence, 
I have no doubt that the provisions of 
both these sestions apply to the circum- 
stances stated and require to be son- 
sidered. A mere statement in evidence by 
the City Kotwal that the accused came to 
the Police Station and made a report, in 
consequence of which the corpse of his 
wife was discovered in an inner room of 


„his residential house, would be calculated 


to work unfairly from the point of view 
of the prosecution and from that of the 
defence; section 27 of the Indian Evidence 
Act was no doubt introduced on purpose 
to obviate the possibility of such unfairness. 
Under that section the City Kotwal was 
unquestionably entitled to depose that 
Surendra Nath Mukherji came to him at the 
time and place stated and said: “I have 
killed my wife, her corpse is lying inmy 
house,” and that in consequence of this state- 
ment the woman’s sorpse was discovered as 
indicated by the accused. Now when once this 
much had been deposed to on behalf of the pro- 
secution, the defence were clearly entitled to 
require the production of the resord made 
at the time at the Kotwali Police Station 
and toinsist upon the proof of the whole 
of that record if they thought it advisable 
to do so, I think that the statement 
should have been put in evidences in this 
manner at the request of the defence; bub 
as the case stands, I see no reason to 
object to its appearance on the racord and 
I find it nesessary to consider it in some 
detail. According to this statement the 
accused reported that his wife had been 
seriously missondusting herself for some- 
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time past and that she had been carrying on 
an ijlisit correspondence with another man. 
For this reascn, the statement says, ‘the 
accused made ap his mind to kill her. 
He arranged that he should be alone with 
her in the house at aboat nooh on the 
day in question. He had spent the night 
in remonstrating with her, and continued 
to do so; but her only reply was, “leave 
me alone: I want to go away.” There- 
upon the -acoused tied her loin cloth round 
her neck and killed her, after which he 
inflicted the two incisions on the grent 
toes already spoken of, With regard to 
these the explanation given in the state- 
ment is that the acsueed had heard that 
persons strangled by means of a piece of 
cloth would come to life again. 

On the following day, the 4th of Decem- 
ber 1917, the accused, having spent the 
night in Police-custody, was placed before 
a Magistrate of the First Class,to whom 
Łe made a confession. We have before 
us the record of that confeszion and also 
the evidence of Mr, S. E. Anthony, the 
Magistrate who tool it, 

_ According to Mr. Anthony, as soon as 
he began te qsestion the acoused and 
before he had erven completed the prelimi- 
nary questions which a Magistrate always 
puts in these cases, the acaused interrupt- 
ed him by saying: “I have killed my 
wife.’ The confession itself adds very 
little to this bald sta‘ement, It repeats the 
allegation of unshastity against the girl 
in general terms, and adds that the 
aceus3d had obtained posseesion of letters 
written by her to some other man. For 
this reason, he says, he murdered her by 
strangling her with the dhotr she was 
wearing. After the enquiry preliminary 
fo commitment the accused was again ex- 
amined by the same Magistrate on the 
2156 of December 1917, He then declined 
to answer most of the questions put to him 
and claimed his right to reserve his defence 
for the Sessions trial. To the Sessions 
Judge the accused said that he had gone 
out on the morning of Dacember the 3rd 
and returned about 11 o’slosk, to find the 
house door shut and no answer returned 
to his knosks.” He then climbed over one 
of the walls and, in the closed room already 
spoken of, found his wife lying dead 
with her own loin cloth tied round thg 


662 
SURENDRA NATH MUKERJI V. EMPEROR, 


neck, He unfastaned the cloth and, in the 


“ attempt to discover whether life was quite 


extinct, inflicted the outs on the toes which 
have already been -referred to. He came 
out of the house, locking the door behind 
him and told one Tarak Nath Mukherji, 
a telegraph signaller, what had happened. 
On the advice of the latter he first sent 
a, telegram summoning his own father, 
who was in Caloutta at the time, and then 
went to the Police Station intending to 
report that his wife had committed suicide. 
He alleved that, somewhere inside 
the Police Station, before he went upstairs 
to the room where the City Inspector 


“Mohammad Said was sitting, he entered 


into conversation with some subordinate 
Polise clerk, who strongly advised him not 
to report that his wife had committed sui- 
cide but to say that he had killed her 
out of jealousy on account of her miscon- 
duct. He says this Munshi gave him fur. 
ther reasons for adopting this course and 
that, after he had gone upstairs, the City 
Kotwal also urged him not to be afraid, 
bat to cay that he killed the woman and 
that he would get off all right. He asorib- 
ed his subsequent confession to tha Magis- 
trate to Police influence. He now denied 
having killed the girl, asserting that he 
was very much in love with her. He 
said, further, that she had attempted to 
commit suicide on other occasions, The 
defence evidence was mostly directed to 
this point; but the telegraph signaller 
Tarak Nath Mukherji confirmed the ascused’s 
statement so far asit concerned him. Two 
physicians, Dr. Nogendra Nath ` Datt and 
Nanak Prasad Varma, a homosopathic prao- 
titioner, gave evidence that they had 
attended the girl on two differant occasions 
after what appeired to bə attempts on her 
part to commit suicide by poisoning, Mvi- 
dense was also given of an ossasion on 
which it was said the ascused’s wife had 
left her house declaring her intention of 
drowning herself in the Jumna river. The 
evidense of the :accused’s father, Benod 
Behari Mukherji, and of a neighbour, 
Nimai Charan Maukherji, suggests further 
that the girl was of a wilful and hysteri- 
cal temperament, that she would resort 
to hunger-striking and t) beating her head 
¿n the ground if ber will was crossed in any 
way; 
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I have setozt the evidence for the defence . 
in the first instance because there is really no 
further evidence for the prosecution beyond 
that already indicated. A younger brother of 
the accused’s was called, but he gave vo evi- 
dence particularly relevant to the case, ex» 
capt that in cross-examination he support- 
ed- the allegation for the defence as t» 
previons attempts to commit suicide, The 
record before u3 suggests that the prosean- 
tion intended in the first instance to pro- 
duce certain further evidence, and more 
particularly that witnesses who were present 
at tha discovery of the corpse were to be 
examined as to statements made by the 
accused at that time and as to a certain 
pantomime gone through by him, in illus. 
tration of the manner in which he had 
compassed his wife’s death. It is not clear 
whether. this part of the prosecution case 
was dropped because those responsible for 
the conduct of the case were aatisfied that 
there was no substance in it, or because 
it waa supposed that evidence of thia nature 
could not be given without contravening 
the provisions of section 26 of the Indian 
Evidence Act. The evidence is certainly 
not before us and I only allude to it because 
of this latter possibility. I think that 
the witnesses were entitled to depose to 
any actions performed by the accused in 
their presence and, after they had done 
so, the defence would have been entitled 
under other provisions of the Indian Hvi- 
dence Act to put Questions (if they deemed 
it advisable) as to any words used by the 
accused whioh accompanied or explained 
those actions. If any evidense of this sort 
was available I can only say that, in so 
difficult a case, Ifeel some regret that it is 
not before me. ? 

The learned Sessions Judge in finding 
the accused guilty has proceeded upon a 
line of reasoning which sounds convincing 
enough, if all-the premises assumed by the 
learned Sessions Judge are granted. Hoe 
takes it that the case must necessarily 
have been either one of suicide or one of 
wilful murder. He comes to the conelu- 
sion that the evidence as a whole and 
more particularly the statement of the Aasiat- ` 
ant to the Civil Surgeon, considered along 
with appropriate passages in certain medi- 
oal treatises to ‘which the Court was 
en‘itled to refer under the proviso tq 
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section 60 of the Indian Evidence Ast, 
practically excluded the possibility of suicides 
Holding, therefore, that the fact of mure 
der is established beyond question, the 
learned Sessions Judge finds that, even 
apart from the acoused’s retracted confes- 
sion, the- sircumstarces as a whole point 
to the accused as the only possible muar- 
derer. The confession itself, as made before 
the Magistrate on December the 4th, the 
learned Sessions Judge evidently regards 
as olinching the matter. 

In considering the soundness of the con- 
clusion thus arrived at, I wish to take up 
firat two questions of detail. The whole of 
the evidence for the defence has been swept 
aside by the learned Sessions Judge on what 
appear to me quite inadequate grounds. lt 
is true that most of the persons concerned are 
relatives, caste-fellows or friends of the 
accused, although it is not clear that these 
remarks apply- to the physician Nanak 
Prasad Varma. The matters to which these 
witnesses were required to depose were 
matters which could only Have been within 
the knowledge of relatives or close friends 
of the family. It is not logical to put 
aside evidence of this sort, merely on the 
ground that the persons giving it have’ a 
motive, for desiring to befriend the accused 
person. No donbt, as the learned Sessions 
Judge remarks, the fact tbat this unhappy 
girl had attempted to commit suicide on 
preyious occasions would have but little 
bearing on this case, if it be indeed prov- 
ed beyond possibility of doubt that the 
present case was not one of suicide, Never 
theless the defence evidence as a whole 
does suggest to my‘ mind certain conclu- 
sions which I regard as established with 
reasonable certainty. I accept it as proving 
that this child wife was of a self-willed 
disposition and hysterical temperament. I 
think it highly probable that she had on 
previous occasions, either actually made, 
or professed to make, some attempt to take 
her own life. Further than this I do not 
desire to press the defence evidence, nor 
do I think it necessary to do so. Now 
as regards the medisal evidence, I feel 
bound, althongh with some reluctance, to 
comment on the absence of certain details 
which I should have desired to find there. 
In a case of this sort, where a human 
life is gt stake, no motiyes of delicacy, 
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however natural or in themselves commend- 
able, can be allowed to interfere for a 
moment with any attempt to sift out the 
trnth. Speaking on the basis of an experi- 
ence which goes back for a considerable 


number of years, and which calls to my 
mind more than one case analogous to 
the present in some of its most import- 


ant features, I take it upon myself to say 
that in all cases in which the supposed 
victim of a murder is a young girl, the 
Medical Officer conducting the post mortem ex- 
amination should invariably make a thorough 
and careful examintation of the organs of 
sex. In the present case we have it that 
the parties had been married for about a 
year and, according to the evidence, they 
had been separated for almost six months of 
that time. lt appears not very probable 
that the medical examination, if directed 
expressly to this point, would have proved 
that this unbappy girl was at the time of 
her death a virgo intacta; but if this bad 
happened to be the case, it would have 
thrown & most important light upon the 
consideration of the entire evidence. Even 
apart from this possibility, it might have 
disclosed some evidence bearing upon one 
conceivable view of the case which has been 
entirely kept out of sight at the trial, but 
which I think it impossible altogether to 
overlook. 

Subjest to these preliminary remarks, I 
now come to close quarters with the main 
grounds upon which the judgment of the 
Court below has proceeded. Is it fairly 
established on the evidence that the present 
case is either one of suicide or of wilful 
murder, and moreover is the hypothesis 
of suicide absolutely excluded by the evi- 
dence? It is not a matter about which it 
is possible to enter into any course of 
detailed reasoning. The question is as to 
the inferences to be drawn from the evidence 
of the Assistant to the Civil Surgeon consi- 
dered in the light of any standard autho- 
yities on medical jurisprudence Speaking 
for myself I can only say that, on the 
evidence as it stands, I think that the 
theory of suicide, although shown to be 
somewhat improbable, cannot be said to be 
definitely. excluded. I would go further 
and say that, in the case of a young 
girl of this age and of sush antecedents 
and temperament’ gs I belieye tp be proved 
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by the defense evidence, the possibility of 
death by accident, or by some undiscovered 
natural cause, is not altogether excluded. 
Theré remains yet another possibility at 
which I have taken it upon myself to 
hint in an earlier portion of this judgment. 
To put the matter bluntly, assuming that 
this girl met with ber death at a moment 
when she was alone in a certain room with 
her husband, I should not even then be 
satisfied that the acoused had caused her 
death by inflicting ,any injury upon her 
with such guilty intention or such guilty 
knowledge as would be necessary to support 
a charge of culpable homicide. The possi- 
bility would remain that he had been 
resisted in an attempt to exercise his mari- 
tal rights, resisted perhaps with cries 
aod screams, and in an attempt to stifle 
those cries he bad used more force that 
he realized and driven a nervous and hysteri- 
sal child into death by suffocation, without 
any intention of producing such a result 
or knowledge that he was likely to do 
so. The ‘most curious and exceptional fea. 
ture of this particular case is to be found 
in the two cuts inflicted upon the feet 
after death. I am quite unable to believe 
that a man who had deliberately murder- 
ed his wife would inflict these curious 
post mortem injuries for any such motive 
as that suggested in the statement taken 
down at the Allahabad Kotwali. If he 
merely wished to make sure that his 
victim was dead, he conld have used a 


cutting implement to better purpose in a 
great variety of other ways. I feel con- 
fident that the explanation subsequently 


offered by the accused of these injuries is 
the true one, namely, that he was trying 
desperately to see whether there was not 
some life left in the apparently inanimate 
body. It is at least possible that be suspect- 
ed the girl was shamming death and intended 
to put that to the test. 

This brings me, therefore, to the final ques- 
tion. We are asked to convict this young 
man of murder, substantially upon a retracted 
confession and to do this in a case in which, 
putting that confession on one side, there 
is not, in my opinion, definite proof that 
murder has been committed at all, [ 
should feel in any case most relustant to aot 
upen a. retracted confession under such 
sircumstances. In this particular case I 
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feel no hesitation in going a good deal fur- 
ther. Parts of the confession in question 
T definitely disbelieve. I do not believe 
‘the reason given in the statement recorded 
at the Kotwali for the cuts inflicted- after 
death on the feet. I do not believe the 
imputations on the chastity of the unfor- 
tunate girl thrown out either in this state- 
ment or in the confession subsequently 
recorded before the Magistrate. Practically 
I come back to this. Disbelieving so 
‘much of the confession, am I prepared to 
feel satisfied beyond the possibility of donbt 
that the accused was speaking the truth 
when, at the outset of his statement be- 
fore the Magistrate on Desember the 4th, 
he began by saying: “I have killed my wife?” 
To this my answer is, firstly, that I am 
not satisfied beyond all doubt that the 
accused was speaking the truth when he 
said this. If he had been induced by in- 
jadisions advice, no matter from what 
quarter that advice may have proseeded, 
to tamper with the trnth in other por- 
tions of his statement, he may not have 
been speaking the truth when he nttered 
these words. Secondly, as I have already 
pointed out, I might be prepared to believe 
that the acoused truly said that he had kill- 
ed his wife, and yet hold that in doing 
so he had not committed the offence of 
murder, or even that of onlpablé homicide. 
I am satisGed as the case stands that the 
conviction and the sentence recorded in the 
Court below cannot be affirmed and that, on 
the materials on this record, the appellant 
cannot be convicted of any lesser offence. 

Wars, J.—I agree that this appeal must 
be allowed. I have formed no theories about 
the case, but if I had to direct a Jury I 
should feel myself compelled to tell them, 
notas a matter of law but as a matter of com. 
mon sense, that upon the mysterious condition 
of the evidence iu this case it was their duty 
to give the defendant the benefit of the 
doubt, 

As I have said before, and I repeat it 
because I think it is sound and indeed I think 
what my brother has said is in accord with it, 
that when a confessionis the only evidence, 


- that is to say, when there is no evidence of the 


crime except the confession relied upon, 
you must take the confession as a whole, 
that is to say, you cannot select, from the 
only evidence which you are proceeding to 
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aot upon in order to find the crime estab- 
lished as a factat all, portions of if which 
you reject as untrue, and treat the balance 
which remains as truthful evidence. This 
does not seem to me a principle of law so 
much as a statement of sound reason and 
logic, and few cases could afford a better 
illustration of it than the presentcase, There 
are two statements inthe confession, namely, 
the adultery by the deceased girl with other 


- men, and the existence of love lettera writ- 


ten by her, the first of which is in the 
highest degree improbable and the second 
of which is demonstrably untrue; but they 
are so completely involved in the confes- 
sion itself as, to my mind, to constitute 
the confession a piece of testimony which 
no reasonable man would act upon in the 
ordinary affairs of life in a business of his 
own. The Judge has, I think, unfortunately 
treated this retrasted confession, and the 
explanation given for its original utterance, 
as being necessarily an attask upon the 
Police. He says, ‘it is no doubta re- 
tracted one but for all that, it is singularly 
free from suspicion.” He further says, “it 
was made in the presence of a Police 
Officer who is above suspicion in the matter 
of bringing any pressure to bear upon the 
acaused.”’ In the sense in which the Judge 
used the words ‘free from suspicion, ” I 
agree with him. Where I differ from bim, 
and I think it was a fatal misdirection, 
is- in drawing the inference from that 
conclusion thatthe confession itself is ne- 
cessarily true. It is quite consistent with 
all the facts of the case, 
confession itself, that. the acoused was 
persuaded to make it voluntarily in his 
own interest, and was honestly supposed 
to be doing it in his own interest by the 
person who prompted him. I am inclined 
to think that the confession in that sense 
was quite voluutary and I accept the evi- 
dence of Mr. S. E. Anthony about it. But 
it is perfectly consistent with that hypo- 
thesis that nonetheless the confession was 
false, as indeed it hag been shown to be 
to a large extent. There is one unsatis- 
fastory feature about the trial and the way 
in which tbe sonslusion was arrived at. 
There is great doubt, even mystery, upon 
the medical testimony and the appearance 
of the body, as to how the death was sans- 
ed atall, In the calendar two witnesses 
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were vouched, and sent up to the trial, for 
the purposeof proving that the accused had 
illustrated the manner in which death kad 
been caused, It may be, I do not stop for the 
moment to enquire that itis not open to us 
now to look at that evidence, but it is part 
of the history of the prosecution and it 
is impossible for me to shut my eyes, in 
a case of this importance, to the fact that 
either because a doubt existed as to its 
legitimacy as evidence, or as to its trust- 
worthiness, the point was deliberately 
abandoned by the prosecution. lt is an 
elementary pringiple of criminal law, and 
certainly should be applied in a case of this 
gravity and difficulty, that the accused is 
entitled to the benefit of any point, such as 
this which was essential to the questions 
which lay at the root of the enquiry, whioh 
had been put forward and subsequently 
abandoned by the prosecution. A further 
difficulty in the case to which my brother 
‘has already referred, and which has been 
entirely overlooked in the decision of the 
case, is the bearing upon what really 
happened of the cuts inflicted on the deceased 
woman’s toes after death. 

The judgment readsin some particularg 
like a category of grievances against the 
accused and his friends. It cannot be too 
often repeated, because it ought always to be 
remembered andI think in this case it was 
forgotten, that there is all the difference 
between a trial of a criminal case where 
a man’s life'is at stake and a aivil suit, 
lt is not desirable to call apon the defence 
to frame a theory either at the beginning 
or at any other stage of the hearing, 
particularly in a case of difficulty in which. 
the theory of the proseention itself is by 
no means clear and whether there was 
any misunderstandivg or not, Mr. Ross 
Alston, if he did refuse, was perfectly within 
his rights in deolining to acsept the in- 
vitation. I feel bound also to say that 
it is due to the father of the accused, to 
whom this case must in any view baye 
been a source of great anxiety and who 
obviously was ina position of considerable 
difficulty in the witness-box, to say that, 
in my opinion, without having heard any. 
thing suggested against his demeanour at 
the trial,and after reading his evidence 
over and over again, he gave it with can- 
dour and freedom from any trace of dis- 
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honesty. He dealt in detail with the .con- 
versations which he had with his son, and 
with the Vakils who were advising at that 
critical moment in the defence, but as far 
as I oan see, the evidence which he gave 
was, as I have said, candid and straight» 
forward and I do think that some better 
reason should have been given for throw- 
ing over the whole of his testimony than 
the mere fact that his name was Mukherji. 

The telegram, the absence of which is 
commented upon, is now in our hands. 
It has been produced by Mr. Ross Alston. 
Thereis one very curious feature about 
it, which only shows the importance in a 
case of difficulty of, probing every alue, 
and this is the duty of the Police, as far 
as possible. Certainly before 2 o'clock, if 
not considerably before, the accused was 
at the Kotwali and from that moment re- 
mained in the oustody of the Polise., His 
witness says that the conversation about 
sending the telegram took place about 1-30, 
The telegram itself states officially that it 
was handed in at the Allahabad Telegraph 
Office at 12 minutes past 3. We are now 
informed that that hour relates to some 
transaction inside the ofise. The state- 
ment on the form is that the time was 
noted at the moment when it was handed 
in at the telegraph office. Therefore, the 
inference to be drawn from the telegram 
itself is, either that it was handed in at 
a time when the accused was in the custody 
of the Police or that there is great re- 
missness in the telegraph office with regard 


to the entries of these matters, It is im- 
possible to say that eases may not, and 
do not often occur, when the time and 


day of an act done, recorded ascurately 
and officially, becomes of vital importance 
in an enquiry, and if the practice is in 
the post office to enter as the hour for 
handing in a telegram something which is 
two hours wide of the mark, the sooner 
that practice is abandoned the better. The 
entry ought to be accurate, and made in 
ordinary language, either in English or the 
language which is used for the telegram, 
so as to be readily understood by any 
person of ordinary intelligence without son- 
sulting a Oode. This is a side issue, but 
it does so happen that the point has not 
actually been cleared up in the avidence. I 
agree that the conyiction must be quashed, 
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By rae Court.—We accept this appeal, set 
aside the conviction and sentence in this 
case, acquit the appellant Surendré Nath 
Mukherji of the offence charged and 
direct that he be forthwith released. 

Oonviction set aside. 
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MADRAS HIGH COURT. 
CORIMNINAL Appeat No. 327 or 1917. 
October 8, 1917, 

Present :—Mr. Justice Phillips and 
Mr. Justice Krishnan. 
EMPEROR—ApPELLANT 
versus 


LAL BAGE—Accusep—Responpent, 

Madras Police Act (XXIV Mad. of 1859), s 46— 
‘Mamul’, payment of, to Police Officer—Offence. 

The mere demand by a Police Officer of ‘mamul’ 
ora customary payment with a view to extend his 
favour to the person making the payment is in 
itself a threab and sonsequently, the obtaining of 
money by such a demand comes within section 46 of 
the Police Act, [p. 667, col. 1.] 


Appeal under section 4.7 of the Code 
of Criminal Procedure (Act V of 1898) 
against the acquittal of the accused by 
the Sub-Divisional Magistrate, Guntur, 
in Criminal Appeal No. 20 of 1917, pre- 
ferred against the conviction and sentence 
by the Stationary Sub-Magistrate, Guntur, 
in Calendar Case No. 51 of 1917. | 

Mr. E. R. Osborne, for the Crown. 

Mr. K. P. Padmanabha Pillai, for the 
Accused, 

JUDGMENT.—The prosecution case is 
that prosecution lst witness paid three 
aunas to accused as a “mamul,” The 
demand of the “mamnl” is’ spoken to not 
only by prosecution lst witness but also 
by prosecution 2nd witness, and the 
payment of the money was witnessed by 
prosecution 4th witness, the Circle 
Inspector. The Sub. Magistrate who tried 
the case believed these witnesses, and there 
is certainly no reason, in our opinion, 
for dishelieving prosecation Ist witness, 
who made his statement to the Inspector 
at the earliest opportunity. Accused’s 
story is that he paid three annas to 
prosecution first witness as earnest money 
for purghage of g goat, and that prosecy: 
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tion lst witness returned the money as 
he withdrew from the bargain. Defence 
witnesses Nos, 1 to 3 are examined in 
support of this story, but the prosecution 
witnesses were not oross-examined as to 
their preseuce at the scene of offence and 
the Sab-Magistrate has given good reasons 
for rejecting their evidence. On the facts 
we think the Deputy Magistrate has paid 
too little regard to the opinion of the 
Magistrate who heard the evidence, an 
opinion in which we entirely agree, 


As regards the point of Jaw the 
Deputy Magistrate considers that all the 
elen ents necessary to constitute an offence 
under section 46 of the Police Act sre 
not established. The mere demand of a 
“mamul” or customary paymert made in 
order to obtain the favour of tha offisial 
demanding it is itself a threat and con- 
sequently the obtaining of money by such 
a demand comes within section 46 of the 
Police Aot. In this case we have also 
the evidence of prosecution lst witness 
that he paid as the Police were troubling 
him, and in Exhibit A he says the Police 
threatened to take him to the Police 
Station; we, therefore, restore the con- 
vistion by the Sub-Magistrate under sec- 
tion 46 of the Police Aot and confirm 
the sentence of imprisonment but reduce 
the fine to Rs. 15. 

M. OC. P, 

Appeal allcwed. 


PATNA HIGH COURT, 
ORrIMNIAL Revision No. 268 or 1918. 
July 28, 1918. 

Present:— Mr. Justice Jwala Prasad. 
RAM BYAS RAI alias BYAS RAI— 
PETITIONER 
versus 
EM PEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 408—Misappro- 
priation—Dishonest motive—Overt act of dishonesty, 
evidence of. 

The chief element fora conviction under section 
408 of the Penal Code is the dishonest misappro- 


priation of the property or conversion to one’s own 
uge, [p. 669, col. 2] 
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In the absence of any overt act on the part of 
the accused no inference of dishonest motives 
can be imputed to him simply because he has 
retained certain documents in his custody. [p. 669, 
col. 2.) 

Criminal revision from a decision of the 
Magistrate, Shababad. 

Mr. Sushil Madhab Mullick, for the Peti- 
tioner. 

JUDGMENT.—This is 
against the conviction of the petitioner 
under section 403 of the Indian Penal 
Code. The petitioner has been sentenced 
to an imprisonment of 25 days with a fine of 
Rs, 20: 

The facts and circumstances relating to this 
case are shortly as follows:— 

A sale-deed was executed in favour of ore 
Gulzar Rai on July the 26th, 19.7, where. 
by. some land of the vendor was convey- 
ed to the petitioner. That land waa in 
the possession of the opposite party Inder 
Rai by virtue of a mortgage deed exeout- 
ed for Rs. 1€5. Under the terms cf the 
sale-deed the petitioner was entitled to 
redeem the said mortgage in favour of the 
opposite party. Gulzar Rai, the executant 
of the sale-deed, did not register it, and, 
therefore, the petitioner bad to apply to 
the Sub-Registrar of Koilwar for baying 
a compulsory registration of the deed. 
The Sub Registrar refused to register the 
sale-deed. The petitioner, therefore, appeal- 
ed to the District Snub-Registrar of Arrah, 
In support of his case the petitioner filed 
before the District Sub Registrar certain 
documents amongst which were the said 
rehan-deed in favour of Inder Rai anda 
bahi belonging to him. We are concerned 
only with these documents in this case, 
The petitions whereby the documents were 
filed before the District Sub-Registrar are 
Exhibits 5 and 6, dated the 5th Septem. 
ber and } 3th October 1917 respectively. 
Among other witnesses Inder Rai, the 
opposite party, was alo examined as a 
witness cn behalf of the petitioner in the 
registration appeal. He is witness No, 7, and 
was examined on the 5th September. The 
District Sub-Registrar allowed the appeal 
of the petitioner and compulsorily regis- 
tered the saleedeed. Shortly after on the 
24th November a petition was filed before 
the Sub Registrar for the return of the 
documents. This petition purports to be 
ọn behalf of both the petitiorer ard lider 


an application 
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Rai, the opposite party, through a Mukh- 
tear named Bhagwat Prasad. On the 27th 
November 1917 the papers were returned 
to the petitioner in the presence of the said 
Mukhtear. Four months after, on the Ist 
March, the opposite party, Inder Rai, made 
an applisation for 
ments. He was. then told by the clerk in 
the registration department that the docu- 
ments were already returned to the peti- 
tioner. A slip was also written by the 
clerk to the petitioner requiring him to 
zee him at once. This slip is Exhibit 12. 
On the 6th March, Inder Rai, the opposite 
party, made another application before the 
Sub-Registrar asking for the return of the 
dosuments. In this application he has re- 
ferred to the previous application made by 
him: this is Exhibit 9. The Sub-Registrar 
then called both the parties. The parties 
then took time to settle their differences 
ont of Court. This was not done, The 
opposite party again appeared before the 
Sub-Registrar complaining to him that the 
papers which were taken away by_ the 
petitioner were not returned to him, The 
Sub-Registrar then passed an order that 
the opposite party might take any step 
he liked in the criminal Court and that 
the Registrar could not help him. Inder 
Rai, therefore, instituted proceedings out of 
which this matter has arisen. The Courts 
below have convicted the petitioner hold- 
ing that he did not return the documents 
to the complainant, Inder Rai, but retain- 
ed them with a view to misappropriate 
the money due on the mortgage bond by 
setting up a redemption of the mortgage 
and that he thereby committed a criminal 
misappropriation under section 403 of the 
Indian Penal Code. 

The Courts below have held that the 
petitioner took back the ` documents from 
the registration department but did not 
return them to the opposite party. There 
san, of course, be no doubt that the 
parties were both on friendly terms prior 
to the filing of the documents before the 
Sub-Registrar and also that Inder Rai 
gave evidence before the Registrar not long 
before the documents’ were returned to 
the petitioner, Gulzar. Rai, the vendor of 
the petitioner, after the execution of the 
sale-deed resiled from it and would not 
register the deed and hence the proceedings 
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in the registration department arose. The 
money due under the mortgage bond to 
Inder Rai, the opposite party, was not paid 
and sould not be paid because the time 
for the payment, namely, the end of Jeth 
stipulated for in the mortgage bord had 
not arrived: This was admitted’ by the 
petitioner, Inder Rai was ready to give 
every assistance that lay in his power 
in order to support the ase of the 
petitioner, so much so that although 
the money was not paid to him he handed 
over the documents without any demur 
and the documents were accordingly filed 
on behalf of the petitioner. He further 
supported the petitioner’s ease by giving 
hia evidence on the 5th September 1917. 
The registration case being ‘over, one would 
naturally expect that the parties would 
apply for the return of the . documents 
soon after the order of the Registrar was 
passed. The petition, therefore, of the 24th 
November, which purports to have been 
filed on behalf of both the parties, is only 
natural. It is also clear that both the 
parties joined in the potition for the re- 
turn of the doguments. Some of the docu- 
ments filed belonged only to the petitioner 
and others belonged to. Inder Rai, the oppo- 
site party. This ig supported by the evi- 
dence of Bhagwat Prasad Mukhtear, who 
says that both of them appeared before 
him and joined in the application filed 
by himfor fHe return of the documents. 
This is a very important fact which bears 
upon the motive in this case, but unfor- 
tunately the Courts below have not oon- 
sidered it and perhaps their attention was 
not drawn to it. As the documents were 
filed only on behalf of the petitioner, the 
registration department returned the doau- 
ments to him in the presence of Bhagwat 
Prasad. The Courts below have made much 
of the fact that the registration department 
clerk ought not to have returned the 
documents to Ram Byas Rai, the petitioner, 
but onght to have returned them to both 
the parties, as the application for the 
return of the documents was made by both 
of them. Ido not appreciate this, I 
would rather think that the documents 
could not be returned to Inder Rai as 
they were not filed on his behalf. No Court 
or office can take the responsibility of re- 
turning documents to a person on whose 
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behalf they are not filed simply because 
the documents might belong to that per- 
son, For the purpose of returninga doou- 
ment the Court resognises only the per- 
son on whose behalf the document is filed. 
The fact remains that the petition of the 
24th November was filed on behalf of both 
the parties, and Inder Rai, therefore, knew 
that the documents were going to be re- 
turned. The petitioner, when he appeared 
before the Sub-Registrar, stoutly denied 
having retained the documents with him 
at that time and boldly asserted that the” 
documents were made over, soon after they 
were taken baok from the registration 
department, to- the opposite party. It ap- 
peafs to me that there is a good deal of 
substance in the plea of the accused, inas- 
much as if the documents were not re- 
turned to the opposite party for four months 
he would surely have come to Court and 
repeated his grieyance long before the 
Ist of March, the date on which he made 
his first appeatance before the registration 
department and complained in respect of. 
the documents, This throws a great suspi- 
sion on the complainant’s case. The present 
` course adopted by the complainant, opposite 
party, four months after the dosuments were 
returned to the petitioner, is probably dne 
fo some unfortunate dispute which has 
since cropped up between the parties, 
There ia an indication of this in the report 
of the Sub-Registrar to the Sub-Divisional 
Officer, in which he says that there was 
something else in the hearts of both the 
parties and that he, therefore, advised them 
to have their grievances settled by arbitra- 
tion, They took time to do it but could 
not make up their differences. The evi- 
dence in the case is too meagre for a 
sure and certain finding that the petitioner 
did not make over the documents to the 
opposite party. Even if it be admitted 
that the documents were not returned, there 
is nothing to show that there was a cri- 
minal motive on the part of the petitioner. 
The Courts below have said that the ob- 
ject of the petitioner was to misappro- 
priate the mortgage money and to set 
up the redemption of the mortgage. The 
opposite party is in possession of the land 
mortgaged to him. The petitioner’s case 
has all along been that no money was paid 
to the opposite party and that the morigage 
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has not been redeemed. This was his case 
when he applied for the compulsory regis- 
tration of the sale-deed and has been so 
throughout the proceedings in the registra- 
tion department. Even when he appeared 
before the District Sub-Registrar four 
months after the documents were returned 
to him, he said that the mortgage of Inder 
Rai was not redeemed. This was his case 
in the trying Oourt and as well as in 
this Court (vide the sworn petition of 
motion). There is nothing to show that 
there has been any attempt thereto on 
his part to deprive Inder Rai of his money 
or to use the documents for his own pur- 
poses. In the absence of any overt act 
on his part, no inference of dishonest 
motive can be imputed to him simply by 
the retention of the documents, Queen v. 
Abdool (1). The chief element for a con- 
viction under section 403 is the dishonest 
misappropriation of the property or sonver- 
sion to one’s own use, Crown v, Muhammada 
(2),- Bhuban Mohan Banerjee yv. Tansuk Roy 
Seraogi (3). The petitioner’s avowedly 
honest statement all throvgh that the 
redeemed has not 
been at all considered by the Courts 
below in imputing’a dishonest motive to 
him. 

I, therefore, set aside the sonviction 
and sentence: of the petitioner and direct 


that he be discharged from his bail 
bond. The fine, if paid, should be re- 
funded. 
Conviction set aside. 
(1) 10 W. R. Or, 23A. 
(2) 28 P. L. R. 1906; 3 Cr, L. J, 299. 
(3) 6 C. W. N. 34. 





MADRAS HIGH COURT. 
CRIMINAL MIscELLANgOUS Petition NO, 141 
or 1918, 
July 8, 1918. 

—Mr. Justice Sadasiva Atyar 
and Mr, Justice Napier. i 
In re MARAPPA GOUNDAN, 
Tas SESSIONS JUDGE or 
COIMBATORE— Rersergine Orricen— 
PETITIONER. 

Criminal Procedure Cole (Act Vof 1898), a. 436— 


Present: 
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Offence, minor, cognizance of, by Court—Graver offence 
disclosed, charge for, not pressed by prosecution— 
Commitment to Sesstons on graver charge, legality of. 

Where a Magistrate takes cognizance of a minor 
offence against an accused, and a graver offence 
triable by the Sessions Court is disclosed in evidence 
but the prosecution does not press for the framing 
of a charge in respect of such offence, a commitment 
tothe Sessions Court in respect of the graver offence 
is illegal. 

Krishna Reddi v, Subbamma, 24 M. 186; 2 Weir 
544, explained. 

Petition praying that in the circumstances 
stated in his Letter D. No, 3230, dated the 
3rd April 1918, the High Court will be pleased 
toquashthe commitment of MarappaGoundan, 
accused, in Sessions Case No, 21 of 1918, on the 
file of the Sessions Court, Coimbatore (P. R. 
“No. 20f1918 on the file of the Court of the 

Sub-Magistrate of Mettupalayam): 

The Hon’ble Mr. T. Richmond, for the 
Accused. ` Se 

Mr. E. R. Osborne, the Public Prosecutor, 
for the Crown. 


ORDER.—The decision in Krishna Reddi 
v. Subbamma (1) goes only to this extent, 
that, where the- prosecution had pressed 
for the framing of a charge of a higher 
offence triable by the Sessions Court, even 
“if the Subordinate Magistrate had originally 
taken cognisance only pf a charge relating 
to a lesser offence, the refusal of the 
Magistrate to frame the charge for the 
higher offence might be treated as an order 
of discharge in respect of that offence and 
that section 436 of the Criminal Procedure 
Code would, in those circumstances, give 
the District Magistrate jurisdiction to 
direst the Subordinate Magistrate to commit 
the accused to the Sessions on the graver 
charge. _ 

In the present case the offence of attempt 
at rape was not mentioned in the Police 
charge sheet on which the Subordinate 
Magistrate took cognizance of the case 
and the prosecution did not press for the 
framing by that Magistrate of a sharge 
against the accused in respect of that 
offence. i 

The Sessions Judge was, therefore, justi- 
fed in holding that. the decision in 
Krishna Reddi v. Subbamma (1) could uot be 
extended so as tc cover this case, and we 
accordingly accept the reference. Quashing 


(1) 24 M, 136; 2 Weir 644, 
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‘the commit ment we 


[1918 


direst the Suhbordi” 
nate Magistrate of Mettapalayam to 
proceed with the trial of the charges for 
the minor offences framed by him against 
the acoused. 

M,C. P, i 
Commintment quashed. 





7 
PUNJAB CHIEF COURT. 
Revision Petition No, 447 or 1918. 
May 17, 1918. 
Present:—Mr. Justice Martineau, 
GANPAT—Convict— PET:TIONER 
TETEUS 

EMPEROR — RESPONDENT. 

Penal Code (Act XLV of 1860), s. 3T7—Unnatural | 
offence—Proof—Evidence, uncorroborated, of person on 
whom offence commitied, whether sufficient. 

In cases under section 877 of the Penal Code it is, 
asa rule, unsafe to convict on the uncorfoborated 
testimony of the person on whom the offence is” 
said to have been committed, unless for any reasons 


that testimony is entitled to special weight [p. 670, 
col. 2.) 
Petition, under section 439, Criminal 


Prosedure Code, for revision of the order 
.of the Sessions Judge, Multan, dated the 
28th January 1918, affirming that of an 
Honorary Magistrate of the Ist Class, 
Multan, dated the 20th Desember 1917, 
convicting the petitioner. 

Mr. Mukand Lal Puri, for the 
tioner. 

JUDGMENT.—The conviction rests sole- 
ly on the evidence of the boy Muhamda, 
whose statement is not supported by Salla 
and Yaru, the alleged, witnesses of the 
offence. ` 

No semen was found on the clothes 
either of Muhamda or of Ganpat, ani no 
injuries were found on their persons. 

Muhamda admits that he had hurt his 
thigh while ploughing 2 or 3 days before 
and that it bled, so this would account 
for the blood colouring matter found on 
his loin cloth, and the presence of such 
matter on Ganpat’s loin cloth might be equ- 
ally well explained. 

16 appears to me that in a case of this kind 
it is, as a rule, unsafe to convict on the 
uncorroborated testimony of the person on 
whom the offence is said to have been 
committed, unless for any reasons that 
testimony is entitled to special weight. 
Muhamda is a boy of 14, and it oannot 


Peti. 
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be said to be improbable the he may have 
been tutored. The offence is ~said to 
have been committed an the l0th Osto- 
ber, and it is notewortby that the boy 
admits that he did not tell his father 
Ramzan abont it till the next day and 
it was not till-the 12th that a report was 
made at the Thana. I also note that 
Ramzan speaks of only of Sulla having 
been mentioned to him by Muhamda as 


witness of the  ooscurrence, whereas 
Yarn is said to have witnessed it as 
well, ~ 


Further, there is an important discre- 
pancy' as to where the boy went after the 


commission of the offence. He says in 
Court that he was first taken by the 
witnesses to the well and that in the 


evening (not the morning, as stated by the 

learned Sessions Judge in his judgment) 

he was taken by the accused and Mehra 

to Shamkot and stayed the night with ` 
the accused. But in the report at the 

Thana what he said was that after the 

accused had run away he returned to his 

well, and Ganpat’s brother Babu kept him 

there for the night. 

From this discrepancy alone if would 
appear that Muhamda is not an entirely 
straightforward witness. He has not 
saiisfactorily explained why after. Sulla 
‘and Yaru had eéme up and the accused 
had run away, he did not go straight to 
his father and complain to him. 

In my opinion, therefore, implicit reli- 
ance cannot be placed on Muhamda’s evi- 
dence, and Ganpat should not be sonvict- 
_ed thereon, 

I accept the application, set aside the 
conviction and sentence, and acquit Ganpat - 
and direct that he be set at liberty and 
the fine, if paid, be refunded. 4 

Revision accep ed. 





CALCUTTA HIGH COURT. 

ORIMINAL Revision No. 859 or 1916. 
August 28, 1916. 
Present:—Mr., Justice Fletcher 
and Mr. Justice Teunon. 
FAKIR MULLICK AND ANOTHER — 
PETITIONERS 
versus 
EMPEROR— RESPONDENT. 
Oriminal Procedure Gods (Act V of 1898), ss. 183, 


`~ 


INDIAN CASES, 


_ to the Civil Court. 
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139 (1), 141—Inquiry in proceedings under s 
—Bona fide claim of right set wp—Procedure. 

On a complaint being made to a Magistrate that 
public rights in a channel had been interfered with, 
the Magistrate took proceedings under section 133, 
Criminal Procedure Code, and coming to the con- 
clusion that the channel in question was in fact a 
public channel passed orders under sections 189 (1) 
and 140 (1), Criminal Procedure Code: 

Beld, that it was not incumbent upon the Magis- 
trate to inquire whether the party complained 
against had a bona fide claim of right to the channel 
and to refer the parties to the Civil Court if he found 
that the claim of right set up was bona fide, although 
in normal cases that course would be a wise and 
proper course to adopt. [p, 671, col. 2.] 


Criminal revision against the order of the 
Sub-Divisional Officer, Uluberia, dated the 
14th August 1916, 


Babus Manmathanath Mukherjee and Astran- 
jan Chatterjee, for the Petitioners. 


Babu Atu’yu Oharan Bose, for the Opposite 
Party. 


138 


JUD IMENT. 

PLETOHER, J.—This is a Rule calling upon 
the District Magistrate of Howrah to show 
cause why the orders under'sestions 139 (1) 
and 140 (1), Code of Criminal Procedure, com- 
plained of in the petition should not be 
set aside or why such other order should 
not be passed in the matter as to this 
Court might seem fit and proper on 
grounds Nos. 1 and 2 mentioned in the peti- 
tion. The proceedings with which we are > 
concerned in this oase are proceedings 
taken under section 133, Code of Criminal 
Procedure. The learned Sub Divisional 
Magistrate of Uluberia proceeded to enquire 
on a complaint that public rights had 
been interfered with and he came to the 
conclusion that the channel was, in fact, 
a public channel. Mr. Mukherjee, who 
appears for the petitioners in this case, 
says that, baving regard. to the rulings 
of this Court, the Magistrate ought to 
have first enquired whether his clients 
had a lona fide claim of right to the 
channel; and, if he found that they had, 
then he shonld have referred the parties 
No doubt, in certain 
decisions of this Court the rule is stated 
to that effect: but those words do not appear 
“in the section and I think that every 
case must largely turn-on the particular 


o'renmetances affecting it. No doubt, in 
normal cases that course is a wise and 
proper course to adopt. It is not con, 


. 
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venient that a Court of this nature should 
adjudicate and settle matters which can 
properly be referred to the Civil Court. 
But there are other ocases—cases of 
urgency—where that rule, notwithstanding 
the faot that it may place one of the 
parties in a less favourable position, cannot 
be followed and it seems to me that 
the present case is one of those cases where 
the Magistrate has got to choose whether 
he would proceed with the case and deter- 
mine it or whether serious injury would 
be caused to the other party. I think in 
this case we ought not to interfere with 
the orders complained: ‘of, the Magistrate 


`- having determined that ` ‘the public have 


a right to.the water of. the channel, as 
it would, if the petitioners’ argument be 
assented to, seriously affect a very large 
‘portion of land of the persons who appeared 
before the learned Magistrate. 

The other point that has been made is 
that the learned Sub-Divisional Magistrate 
was guilty of a serious contempt of Court 
in ordering the bund to be out afler an 
order had been made by this Court on 
the 16th August last staying all further 
proceedings. It is said that the order 
was communicated to the learned Magis- 
trate by a Mukhtar. Whether the learned 
Magistrate believed the statements made 
by the Mukhtar as credible or not we 
do not know. There is no answer to the 
affidavit filed by.the petitioners aud I do 
not know whether the Magistrate ever 
knows of it or not, ‘There seems to be no 
reason, if the petitioners intended to com- 
miunicate an order of an urgent nature to 
the Magistrate,. why -an order in some 
form or other should not have been taken 
from this Court to communicate to the 
Magistrate. Whether any actual 
exists or not as to that I do not know; 
but I take ib that, where the order is 
of a very urgent nature, there cannot be 
any difioulty in procuring an order from 
the Court and sending it down by the 
party who obtains the order to 
muvicate it to the Magistrate. I do not 
think we can assume in this ease that the 
learned Magistrate was deliberately acting in 
defiance of the order of this Court, I 
think this is a case where we ought not 
to interfere, having regard to the nature 
of the public right which the learned 
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Magistrate has found to exist. That being 
so, the Rule fails and must be discharged. 
TseuNnon, J.—I agree. 
Rule discharged, 


MADRAS HIGH COURT. 
CaiminaL Appeal No. 285 or 1918, 
July 18, 1918. 
Present:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 
EMPHROR— APPELLANT 
versus 
S. VARADACHARIAR—Accuszs— 


RESPONDENT. . 

Madras City Municipal Act (III of 1904),` ss. 282 
420—Consiruction of inflammable pandal—Offence— 
Owner and occupier, liability of. 

The words “whoever contravenes” in section 420 of 
the Madras City Municipal Act, 1904, cover owners as 
well as occupiers of the premises. 

The construction of an inflammable pandal or the 
continuance of an existing oue is an offence under 
section 282 read with section 420 of the Act. 


Appeal], under section 417 of the Code 
of Criminal Procedure, 189E, against 
the acquittal of the aforesaid accused by 
the Court of the 4th Presidency Magis- 
trate, Egmore, Madras, in Calendar Case 
No. 17776 of 1917. 

The Crown Prosecutor, for the Appellant. 

Mr. K. S. Krishnaswamy Ayyangar, for the 
accused. 

JUDGMENT.—We are quite clear that 
this section 2€2 (of the Madras City 
Municipal Act, 1904) read with section 
420 (of the Act) was intended to reproduce 
section 264 of the old Act (The City of 
Madras Munisipal Act, 1884), which made 
the new construction of an inflammable 
pandal or the continuance of an existing 
pandal, ete., of that character an offence. 


The pandal in question is clearly unlawful 


and there is no written permission of tbe 
President to legalise it, We think that 
the language of section 420 (the Madras 
City Municipal Act, 1904), “Whoever son- 
travenes”, is wide enough to cover an 
owner and occupier of premises which 
offend against the section. 

We set aside the acquittal and impose 
a fine on the defendant of Rs, 5 


Acquittal set aside, 
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OUDH JUDICIAL COMMISSIONER’ S 
` COURT. 

Seconv Civit APPrAL No, 208 or 1917, 
Present:—Mr. Stuart, A, J, ©., and Pandit 
Kanhaiya Lal, A. J.C. 
Musammat ABBAS BANDI BIBI 
AND ANOTHER—P atntir¥s— APPELLANTS 
VeTSUS 
ABDUL GHANI AND ANOTRER-—DEFEND- 
ANTS — RESPONDENTS. 

Oxudh Laws Act (XVIII of 1876), Ch. II, s. 9—Pre- 


emption ~ Sale of house by viaya— Suit for pre-emption, 
maintainability of. 


A sale by an occupier ofa house in a village who 
hag merely the ordinary rights of a riaya in it, does 
not give rise to aright of pre-emption exercisable 
under Chapter H of the Oudh Laws Act, inasmuch 
as under section 9 of that Act, unless the transferor 
is a proprietor of a proprietary or under-proprietary 
tenure or a share in such a tenure, no right of pre- 
emption comes into being. [p. 674, col. 1.] 

Mangal v. Raja Partab Bahadur Singh, 4 O. C. 26, 
followed. 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 23rd February 
1917, confirming that of the Munsif, Akbar- 
pore, dated the 23rd October 1916. 

Syed Wazir Hasan, forthe Appellants. 

Mr. Mohammad Wasim, for the Respond- 
ents, 

JUDGMENT.—The facts of this case are 
very simple. A widow called Asuda was 
the occupier of a house in Kasba Jalalpur, 
Fyzabad district, She had in this house the 
ordinary rights of a riaya, that isto say, 
she owned the materials but had no title 
in the site. She sold this house to one 
Abdul Ghani. The proprietors of the village 
have sued to exercise a right of pre-emp- 
tion under the provisions of Chapter II, 
Act XVIIE of 1576. The lower Courts 
dismissed the suit, relying on the decision 
in Mangal v. Raja Partab Bahadur Singh 
(1). The‘learned Counsel for the appellants 
at the first hearing of this appeal admit- 
ted that, if that decision were followed, 
tbis appeal must fail. ‘Ue stated, however, 
that he proposed to. question the view of 
the law taken in that decision. The appeal 
was accordingly referred to a Bench for 
decision. In Mangal v., Raja Partab Baha- 
dur Singh (1), Mr. Spankie laid down that, 
unless the sale was one by a proprietor 
or under-proprietor of the land ina village, 
no right of pre-emption was created. The 
learned Counsel for the appellants has 


argued on the following lines, Under the 
1) 40. 0, 26. 
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provisions of section 6, Act XVIII of 1876, 
what is referred to es “the right of pre- 
emption” is stated to be * ‘a right of the 
persons hereinafter mentioned or referred 
to to. acquire, in the case hereinafter 
specified, immoveable property in preference 
to all other persons.” He points out that 
that, sestion does not specify who are the 
persons who acquire the right but that 
those persons are specified in section 9 in the 
order in which they areeutitled thereto, that is 
to say— 


(1) co-sharers of the sub-division (if any) 
of the tenure in which the property 
is comprised, in order of their rela- 


tionship to the vendor or mortgagor, 

(2) co-sharers of the whole mahal in the 
same order, 

(3) any member of the 
munity, 

(4) if the property be an under-proprietary 
tenure, the proprietor. 

He thus finds the persons entitled to the 
right. He then proceeded to consider what 
was the property to which the right ap- 
plied. That is found in section 7.- It is 
the property in all village communities, 
whether proprietary or under-proprietary, 
and in the cases referred to in section 40 
of the Oudh Land Revenne Act, and ex- 
tends to the village site, to the houses 
builé upon it, to all lands and shares of 
lands within the village boundary, and. to 
all transferable rights affecting such lands. 
He urged that, as this was a house built 
upon the village site, ib was property to 
which the right applied, and, as he finds 
the appellants amongst the persons entitled 
to the right and the property in suit as 
property subject to the right, he argues 
that there must be a right of pre-emp- 
tion in their favour. This argument, 
however, ignores the existence of two other 
necessary conditions. To establish such a 
right of pre emption as created by Chapter 
IL of the Act, we must discover as constitu- 
ent elements— 

firstly, the person entitled to the 
right, 

secondly, the property over which 
the right can be exercised, 

thirdly, the nature of the trans» 


village-com- 


fer, 
fourthly, the status of the trans. 
foror. 
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„His argument does nae eevee the tro 
latter points. The nature of the transfer 
is given in section 10, 
vate sale or a foreclosure of a mortgage. 
Here there was a private sale, so that 
question is settled. But where his argu- 
ment fails is with regard to the fourth 
point. Under section 9, unless the transfer- 
or is the proprietor of a proprietary or 
under-proprietary tenure or a share of 
such a tenure, no right of pre-emption 
comes into being. Thia point. is not made 
very clear in Mangal v. Rasa Partab Baha- 
dur Singh (1). But it is undoubtedly the 
point upon which Mr, Spankie based his 
decision. The words of the Chapter must 
be strictly construed. It could not be 
suggested for a moment that, where the 
transfer has been by a gift, any right of 
-pre emption could exist and ib is equally 
the case that, where the transferor is not 
a proprietor of a proprietary or under- 
proprietary tenure or a share in such a tenure, 
“no right of pre-emption comes into 
“being. 

We, therefcre, accept the principle laid 
down in Mangal v.: Roja Partab Bahadur 
Singh (1) and dismiss this appeal accord- 
ingly. The appellants will pay their 
own costs and those of the respondents, 


Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT, 
Seconp Civiu APPrAL No. 390 cr 1917. 
May 6, 1918. > 
Freeent:—Mr. Saunders, J. C. 


MAUNG MYO— PLAINTIFH— APPLLLANT 
- versus 
MAUNG KYWET H- Derenoant— 
RESPONDENT, 


Dejamution-~Damages, suit for, maintainability of, 
in respect of charge which has formed subject of 
complaint. 

Where one man charges another with an offence 
and withont unreasonable delay makes that charge 
the subject of a complaint to the Police or to the 
Court, he is protected from an action for defumation 
of character in respect of allegations 
the charge. If the complaint is dismissed, 


contained in 
the 
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accused has two remedies, one by obtaining sanction 
for the prosecution of the complainant for bringing 
a false charge, and the other, if he has suffered loss 
or injury, bya suit for damages for false and 
malicious prosecution. [p. 676, col. 2.] 


Mr, G. S. Pillay, for the Appellant. 

Mr. Tha Gywe, for the Respondent, 

JUDGMENT,—Plaintiff sued for Rs, 100, 
damages for defamation of character, on the 
ground that the defendant had falsely 
charged him with setting fire to his, defend- 
ant’s~ house, The deferice was that tke 
charge was true. The first Court gave 
plaintiff a decree for Rs. 60. On appeal 


the lower Appellate Court stated that 
the suit was for damages for malicious 
prosecution according to the plaintiff-res- 


pondent’s Advocate, and on the authority 
of certain Indian cases dismissed the plaint- 
ifs suit. The plaintiff now comes to ibis 
Court in second appeal under section 13 
of the Upper Burma Civil Courts Regula- 
tion. 

The plaintiff-appellant urges that his snit 
was nct cr was not merely for damages 
for false and malicious progecution, and no 
statement of his Advocate in the lower 
Aprellate Court could alter the nature of 
ike suit which was to be ascertained from the 
record. This is ucdonbtedJy the case. The 
plaint as filed alleged in paragraph 2 
that the defendant had come to the plaints . 
ifs hcuee, while the plaintiff was’ asleep, 
with the headman and villege ‘elders, and 
had charged ihe plaintiff with having set 
fire to his house. The plaint went on to 
state ibat the defendant was on bad terms 
with the plaintiff, that the charge was 
false, that the plaintiff had keen defamed 
thereby and had suffered Joss and injury. 
The case was at first dealt with ew parte, 
but the deferdant appeared later and was 
allowed to deferd the suit. The Judge 
of the lower Appellate Court says in his 
judgment ihat “the plaintiff was tco 
premature. He. had not even waited tosee 
what the result of the information given to the 
Police would ke.” But there is nothing 
on the record to show when theinforma- 
tion was laid with the Police; and though 
ihe defendant appeared and was examined 
before isenes on the 2lst July 1916, the 
gnit having keen filed onthe Ist July 1916, 
ard then stated that he had lodged a 
complaint with the ` Police, in his cross. 
examination when examined as.a Witness, he 
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admitted that this suit had been filed before 
hé had made his complaint to the. Police. It 
would seem, therefore, that the suit sould not 
have heana suit for damages for a false 
and malicious prosecution since, at the 
time it “was filed, no step had been taken 
towards prosecuting the plaintiff; the 
cause of section cannot, therefore, have been 
a prosecution whioh had not even reached 
- the stage of a report to the Police at the 
time the plaint was filed. 

Thè judgments relied upon by the lower 
Appellate Court appear to lay down that 
unless and, until sognizance is taken of a 
complaint by a Court and some action is 
taken to ‘require the plaintiff to _appear 
„and answer a charge, it cannot be said 
4 that. there is any prosesution and there can, 
therefore, be no right of action for damages 
on the ground that there is a prosecution 
which is false and malicious, This view 
appears to have beén dissented from in the 
Bombay case of Ahmedbhai v. Framji Eduljt 
(1), and inthe caseof Bishun Pergash y, Ful- 
man Singh (2) a Bench of the Caleutta High 
Court in 1914 examined the case-law.on 
the subject and expressly dissented from 


the view taken in the Calontta and Madras . 


cases relied upon by the lower Appellate 
Court. Iam bound to say that there appears 
to me to be much force in the arguments 
‘by which the learned Judges ‘in this later 
case arrived at their conclusions. lt is 
not necessary to refer to them in detail 
because, as has been pointed out above, 
this suit was not a suit for damages for 
malicious and false prosecution, Bat I 
have referred to these cases because there 
“appears to be another question arising in 
this suit which is referred to in two at 
least of the cases cited which appears to 
be of importance, and that is whether .an 
action for defamation would lie against a 
defendant in respect of a charge which has 
formed the subject of a complaint to the Police 
or to Court. In thecase of Bishun Pergash v. 
Fulman Singh (2) cited above, the plaintiff 
also claimed damages for defamation, but 
the Judges refused to consider this claim 
on the ground that it was°not put in 
issue and for other reasons. In the case of. 


(1) 28 B. 226; 5 Bom. L. B.940. 


ae 27 Ind. Cas. 449; 20'0, L. J. 518; 19 CO, W.N. 
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~ Golap Jan v.Bhola Nath (3), however, it was 


held that even if the complaint to the Magis- 
trate was defamatory, still the complainant 
was entitled to protection from suitand this 
protection was the absolute privilege award- 
ed in the public interest to those who 
make statements to the Courts in the 
course of and in relation to judicial pro- 
ceedings. This view of the law appears to be 
correct. Defamation of character is not 
a ground for claiming damages for false 
and. malicious prosecution which may be 
granted upon proof of actual loss or damage. 
The law provides sufficient protection for 
an accused person in the prosecution of a 
complainant who has deliberately brought a 
false charge. Butif this is the case, it 
appears to me to be more than doubtful 
whether a plaintiff is entitled to sue for 
damages for defamation on the ground 
that the allegations which formed the 
subjest of the complaint- to the Police or 
Magistrate had heen previously made out- 
side the Court,and whether if he were 
so entitled the effect would not be to 
deprive the complainant of his privilege and 
would not ba opposed to publie policy. 
A person who had reason to believe that 
an offence had been committed, would be 
very seriously and unfairly handicapped if 
he were bound to keep his reasons to him- 
self and to go to Court withont making 
aby enquiry into the truth-of his suspicions, 
under penalty of having to meet an action 
for damages if he did not follow this course. 
Tam of opinion therafore that the defendant- 
respondent having taken his complaint 
to the Police and to Court, so far as the re- 
cord shows, without unreasonable delay was 
protested from an action for defamation 
of characler in respect of allegations son» 
tained in his subsequent complaint, This 
being so, the plaintiff-appellant’s suit was 
bound to fail. He had, when the gom- 
laint was filed and was dismissed, two 
remedies, one by obtaining sanction for the 
prosecution of the defendant for bringing 
a false charge, and the other,if he suffered 
loss or injury, upon the authority of the 
Calcutta case of 1914 cited above, by a suit 
for damages for false and malicious prose- 
cution. In this view of the case the appeal 
is dismissed with costs throughout. 


Appeal dismissed. 
(8) 11 Ind, Cas, 811; 38 0, 880; 15 O. W, N, 917, | 
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BRIJ INDRA BAHADUR SINGH V. DEPUTY COMMISSIONER, KHERI, 


OUDH JUDICIAL COMMISSIONER’S 
. COURT. 
Civit Revision No. 81 or 1917, 
June 11, 1917, 
Present: —Mr, Stuart, A. J. O., and Pandit 
Kanhaiya Lal, A. J. O. 
BRIJ INDRA BAHADUR SINGH— 
PLAINTIFE— APPLICANT 
VETSUS 
DEPUTY COMMISSIONER or KHERI 
ror MAHEWA ESTATE AND ANOTRER— 
Derenvants — OPPOSITE PARTY. 

Civil Procelure Code (Act V of 1908), s. 115— 
Revision—Interlocutory order, whether open to revision. 
Section 115, Civil Procedure Code, authorises the 
Court to call for the record of any case which has 
been decided, but where there has been no decision 
and the case is still pending, interlocutory orders 
passed during the course of the hearing cannot be 
made the subject of revision, unless those orders have 
the offect of determining the case, so far as the party 
applying for revision is concerned, or concluding tho 


claim otherwise in a manner not open to appeal. [p. 
676, col. 2; p. 677, col. 1.] 
Revision against the order ‘of the Second 


Additional District Judge, Lucknow, dated 
the 15th May 1917, 

Messrs. Moti Lal Nehru, H. O. Dutt and H. 
K. Ghose, for the Applicant., 

Messrs. John Jackson, Ram Pharose Lal 
and Sita Ram, for Respondent No. 1, 

Babu Salig Ram, for Respondent 
No, 2, 


JUDGMENT,—This is an application for 
revision of an order passed ina suit, pending 
in the Court of the Second Additional Judge 
of Lucknow, refusing to permit an amend- 
ment of the plaint in certain particulars. 

The plaintiff is a minor and has insti- 
tuted a suit, claiming possession of the 
Mahewa Estate, as the heir-at-law of the 
late Taluqdar, Rajendra Bahadur Singh. 
The defendant, Jai Indra Bahadur Singh, 
claims the estate as the legatee of Rajendra 
Bahadur Singh. The plaintif is represent- 
edin the suit by hia mother, who is his 
next friend. The allegation of the plaint- 
iff in regard to the Will set up by Jai 
Indra Bahadur Singh is that Rajendra 
Bahadur Singh was a man of weak in- 
tellest and mind, and was for various 
reasons in fear of Sheo Indra Bahadur 
Singh, with whom he lived and who was 
the manager of his estate, and that the 
latter took advantage of his position and 
of Rajendra Bahadur Singh’s weakness, 
and got him to execute a Willin favour 


of his own son, Jai Indra Bahadur Singh 
by the exercise of coercion and undue 
influence. 

These allégations were denied by the de- 
fendants. In his replication the plaintiff 
reiterated what he had stated in the plaint 
and affirmed that Sheo Indra Bahadur Singh 
had got his brother Rajendra Bahadur 
Singh to execute the Will by fear and undue 
influence, - 

The plaint was verifed by tbe next 
friend of the plaintiff, and the replication was 
verified by her general agent, 


It is now sought to amend the plaint 
so as to add that the execution of the 
said Will by Rajendra Bahadur Singh was 
also denied. The ground on which the 
amendment was pressed in the Court 
below, was that the mother and next friend 
of the plaintif had on previous occasions 
contested the genuineness of the Will in ` 
other cases to which the plaintiff was a 
party and that her agent and Counsel 
had wrongly represented her as admitting 
the exesution of the said Will by Rajendra 
Bahadur Singh without her knowledge or 
permission. The Court below disallowed the 
application, 

The learned Counsel who now appears 
far the plaintiff urges in, revision that 
the next friend of the minor was in any 
event entitled to apply for the amendment 
of the plaint in the interest of the minor, 
if on a reconsideration she thought that 
she had wrongly made admissions prejudicial 
to his interest. We cannot, however, allow 
that question to be considered in revision 
because, as pointed out in Hecanchal Kunwar 
v. Kanhai Lal (1) and in Nand Ram v. Bhopal 
Singh 42), no application for revision lies 
from an interlocutory order which does 
not determine the case. An appeal would 
lie from the final decree which might be 
passed in the suit. Section 115 of the 


Code of Oivil Procedure authorizes the 
Court to call for the record, of any 
case, which has been decided, but 


where there has been no decision, and the 
case ia still pending, interlocutory orders, 
passed during the coarse of ‘the hearing, 
cannot be made the subject of revision, unless 
those orders have the effect, of determining 


(1) 4 Ind. Oas, 878; 12 O. O. 405. 
(2) 16 Ind, Oas, 1; 84 A, 692; 10 A. Li J, 130, 
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the case, so faras the party applying for 
revision is concerned, or concluding the 
claim otherwise in a manner not open to 
appeal. In Riasat Ali v. Rae Rajeshar 
Bali (8) and in Allahabad Bank v. 
Muhammad Raza Khan (4) an appli- 
cation in revision was entertained from 
an order adding or refusing to add a 
person as a-party to a suit, because so 
far as the right to add tbat person as 
a party was concerned, the order had 
the effect of consluding it. In Musammat 
Farid-un-nisa v. Mukhtar Ahmad (5), 
an application for revision was similarly 
entertained from an order directing the 
plaintiff to elect and remove one of the 
two inconsistent allegations, ` because the 
effest of the forced removal would have 
been to determine that part of the case. 

In the present case, it is open to the 
plaintiff to contest the propriety of the 
order refusing him leave to amend the 
plaint under section 105 of the Code of 
Civil Procedure, when an appeal is filed 
from the final dearee. The sonsequences of 
the application for amendment being al- 
lowed in appeal may sometimes be em- 
barrassing, as evidenced by the decision 
in Sevugan Chetty v. Krishna Atyangar 
(6), but the ground on which the ap- 
plication for amendment, is pressed in 
this Court is different from that urged 
in the Court below, and it may be still 
open to the plaintiff to move the Court 
below for a reconsideration of its order. 
We do not desire at this stage to express 
any opinion on the merits of the application 
for amendment, 

We disallow the application for revision 
accordingly, The opposite party will get 
one set of costs from the applicant. 

Revision rejected, 


(3) 6 Ind. Cas. 977; 13 O. O. 109. 

(4) 16 Ind. Cas. 592; 15 O. O. 304. 

(5) 40 Ind. Cas, 488; 4 O. L. J. 280. 

(6; 13 Ind. Cas. 268; 86 M.878, 22 M. L. J. 189; 10 
M. L. T. 557. 
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CALOUTTA HIGH COURT. 
Lerrers Patent Appeat No. 65 or 1916, 
March 13, 1917. 
Fresent:—Sir Asutosh Mookerjee, KT., and 
Mr. Justice Beachcroft. 
“FROSUNNO KUMAR BAIDYA— 
Derenpant No. L— APPELLANT 

versus | 
RAM CHANDRA DE AND ANOTHER—- 


PLAINTIFES— RESPONDENTS. 

Letters Patent (Cal. ), cl. 15—“ Judgment,” meaning of 
— Order dismissing appeal without investigation, whether 
“judgment” - Limitation Act (IX of 1908), s. 5—Appeal, 
delay in presenting—Review, time spent in obtaining, 
exclusion of — “Sufficient cause, 

The term “judgment” in clause 15 of the Letters 
Patent means “decree” or “order”, consequently an 
order of dismissal of an appeal without investigation 
of the merits may be a “judgment.” {p. 679, col. 1.) 

Quere:—Whether an order dismissing an appeal “ 
on the ground that it had been preferred after the 
period of limitation prescribed therefor and that 
sufficient ground had not been made out for exten- 
sion of the period under section 6 of the Limitation 
Aot is a “judgment” within the meaning of clause 15 
of the Letters Patent. 

An appellant is not entitled, as a matter of right, 
to a deduction of the period during whioh his 
application for review remains pending i in the Court 
below. He has to seek extension of time under 
section 5 of the Limitation Act, in other words, to 
satisfy the Appellate Oourt that he had sufficient 
cause for not preferring the appeal within the pre- 
scribed period. [p..679, col. 1.] 


Letters Patent Appeal against the decision 
of Mr. Justice Newbould, dated the 21st 
March 1916, in Appeal fram Appellate Desree 
No. 2545 of 1913, against the decision of the 
Subordinate Judge, lst Court of Chittagong, 
dated the 7th October 1912, affirming that 
of the Munsif, 2nd Court at Patiya, dated 
the 8th July 1911. 

FACTS appear from the following judg- 
ment of 

Newsounp, J.—This appeal admittedly was 
filed after the period of limitation had ex- 
pired. The appellant filed a petition support- 
ed by an affidavit asking that the appeal 
might be registered and it wasordered that 
it should be registered, subjest to objestion 
at the hearing. 


The facts of the case, so far as they are 
necessary for dealing with the point now 
raised, are as follows:—The appeal against 
which this second appeal was preferred was 
disposed of on the 7th October 1912, On 
the next day, 8th October 1912, an appli- 
cation was made for review of that judg- 
ment, That application was dismissed on 
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the 12th April 1913. The present appeal 
was filed in this Court on the 9th July 
1913; but the application for registering 
the appeal after time was not made till tbe 
4th August 1913. The learned Pleader for 
' the respondent has conceded for the sake 
of argument that the appellant is not to 
blame for the delay that took place be- 
tween the 8th October 1912 andthe 12th 
April 1913 in disposing of the application 
for review. His contention is that the appel- 
lant ought not to be’ allowed to proceed 
with this appeal because be has given no 


explanation for the delay of the period- 


between the disposal of the review appli- 
cation and the filing of thisappeal. In my 
opinion, this contention must be allowed. 
The facts of this case are similar to those 
of the oase of Gobinda Dal Das v. Shiba Das 
Chatterjee (1). In that case, the question was 
whether an appeal filed after time on account 
of the delay in the hearing of an applica- 
tion for review should be admitted. The 
two learned Judges who beard the Rule 
(Rampini and Mookerjee, JJ.) differed, the 
former bolding that the fling of an appli- 
cation for review was no sufficient ground 
for extending the time for filing an appeal 
and Mookerjee, J., on the other hand, hold- 
ing that the Rule should be made absolute 
and time for filing the appeal extended “as 
the grounds upon which the review was 
asked were prima facie proper and reasonable 
and the appeal to this Court was presented 
with due promptitude, as speedily as might 
be, after the disposal of the application for 
review of judgment.” In that case, the 
application for review was rejected on the 
Z4th November, the petition for leave to 
filé the appeal was drawn up on the 27th 
November and presented to this Court on 
the 80th November, which was the rext day 
for hearing applications. On behalf of the 
appellant, it is contended that the time 
occupied by the application for review should 
be ignored and the appellant should be al- 
lowed the ordinary ninety days from the date 
when that matter was decided. This con. 
tention finds considerable support from a 
decision of the Punjab Chief Court in Karm 
Bakhsh v, Daulat Ram (2). That decision was 
considered in the judgment of Mookerjee, 
J., to which I have already referred, at page 


(10,88 C. 1828; 10 0. W. N. 986; 3 C.-L. J, 546, 
(2) 188 P, R, 1888 (p. 478.), 
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1330*, In discussing this and other decisions, 
he remarked :—‘Upon a review of these 
authorities, it is clear, that there has been 
some difference of judicial- opinion as to the 
manner in which the discretion of the Court, 
in extending the period prescribed for an 
appeal, should be exercised, The earlier 
Fall Bench eases in this Court lay down 
that asan ordinary rule, allowance should 
be made for the period during which an 
application for review is pending, and the 
later cases lay stress on the condition that 
such application for review must be a bona 
fide and a proper one presented and carried 


.on with due diligence and that-the appeal 


itself is presented without unreasonable delay 
after the rejection of the application for 
review.” Inthe present case, in the absence 
of any explanation of the delay between 
the 12th April and the 9th July 1913, I 
cannot say that this appeal was presented 
without unreasonable delay after the rejec- 
tion of the application for review. 
therefore, refuse to exercise in the appel- 
lant’s favour the discretionary power given 
to me by section 5 of the Limitation Ast, 
The petition of appeal is, therefore, reject- 
ed with costs, one gold mohur. 

Babu Mohini Mohan Ohuckerburty, for the 
Appellant. 

Babu Chunder Sekhar Sen, for the Respond.» 
ents. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from a judg- 
ment of Mr. Justice Newbould. The appeal 
was dismissed by him under section 3 of 
the Indian Limitation Act, on the ground 
that it had been preferred after the period 
of limitation prescribed therefor and that 
sufficient ground had not been made ont for 
extension of ‘time under section 5. 

A preliminary objection has been taken 
thet the appeal is incompetent as the decree 
mace by Mr. Justice Newbould is not a 


“judgment” within the meaning of clause 15° 


of the Letters Patent. In support of this 
view reliance has been placed upon thedesision 
in Gobinda Lal Das v. Shiba Das Ohattersee (1). 
On behalf of the appellant that case has 
been distinguished, on the ground that there 
the Court had to deal with an application 
for registration of the appeal after expiry 
of the period of limitation and that the 


mearen ae 


~ #Page of 38 C.—Ed. 
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effect of the order was that the appeal was 
never registered, while in this case the ap- 
peal was registered and wasdismissed sub- 
sequently under section 3 of the Indian 
Limitation Act. We need not decide whether 
the distinction is or .is not substantial; but 
we observe that the desision in Gobinda 
Lal Das v. Shiba Das Ohatterjee (1) has been 
criticised and distinguished in the case of 
Mathura Sundari Dassi v. Haran Ohandra 
Shaha (3). It may also be pointed out that 
as repeatedly ruled by this Court [ Doucett v. 
Wise (4), Upendra Nath Bose v. Bindeshri 
Prosad (5) and Krishen Doyal Gir v. Irshad Ali 
Khan (6)], the term “ judgment” in clause 
15 of the Letters Patent means ‘‘ decree or 
order,” and that. consequently an order of 
dismissal of an appeal without investiga- 
tion of the merits may be a “ judgment.” 
In the present case, however, ib is not 
necessary for us to enter upon a dissnssion 
of this question, because, the appeal, if 
competent, must. fail on the merits. The 
application for review was, no doubt, pre- 
sented to the lower Court with due diligence 
on the &th October 1912, that is on the 
day following the disposal of the appegi in 
that Court. The application for review was 
dismissed on the 12th April 1913, but the 
appeal to this Court was not presented till 
the 9th July 1913, ard no application was 
made under section 5 of the Indian Limi- 
tation Act till the 5th August 1913. No 
explanation has been offered for this delay. 
The decision in Gobinda Lal Das v. Shiba 
Das Ohatterjee (1) shows that the appellant 
is not entitled, ass matter of right, to a 
deduction of the period daring which the 
application for review remained pending in 
the Court below. He has to seek exten- 
sion of time under section 5 of the Indian 
Limitation Act, in other words, to satisfy 
this Court that he had sufficient cause for 
not preferring the appeal within the pre- 
scribed period. He is consequently under 
an obligation to explain satisfactorily why 
he did not come to this Court till the 9th 
July 1913, and further why he did not 
apply for extension of time till the 4th 


(3) 34 Ind. Cas. 634; 43 0, 857; 23 O. L. J. 443; 20 
0. W. N. 594. 

(4) 2 Ind, Jur. (N. s.) 280 at p. 296. 

(5) 32 Ind. Cas. 468; 22 C. L.J. 452; 20 0, W.N. 
210. 

(8) 81 Ind, Cas. 965; 22 C. L, J, 525, 
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Angust 1913. This he has completely failed 
ta do. The appeal was obviously barred 
by limitation and there was thus no ground 
whatever establishad for extention of time. 
The result is that the decree made by 
Mr. Justico Newbould is affirmed and this 
appeal dismissed with costs. 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Cryin Appsan No, 195 or 1917, 
August 20, 1917. 
Present: —Mr, Lindsay, J.C. 
MANNA LAL AND OTHERS— PGAINTIPES 
—~ APPELLANTS 
S versus 
BHAGWANDIN AND ANOTHER —— DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Debt incurred by father—Sons, pious 
obligation of, nature of—Sons, position of, during father’s 
lifetime—Decree against co-parcener for separate debt— 
Co-parcener’s interest in joint property, whether liable to 
attachment and sale —Creditor of co-parcener, position of. 

So long as the father in a Hindu family is alive; 
the pious obligation to discharge his debts which is 
imposed by the Hindw Law upon his sons cannot be 
enforced. [p. 680, cols, 1 & 2.] 

Under a decree against any individual co-parcener 
for his separate debt, w creditor may during the 
life of the debtor seize and sel! his undivided in. 
terest in the family property. [p. 680, col. 2.] 

Appeal from the decree of the District 
Judge, Lucknow, dated the 17th April 1917, 
confirming that of the Subordinate Judge, 
Unao, dated the 13th November 1916. 

Mr. St. O. Thompson, for the Appellants. 

Babu Basudeo Lal, for Respondent No. 2. 

JUDGMENT.—The decision of both the 
lower Courts in this caseis erroneous and 
must be setaside. The facts of the case may 
be very briefly stated. One Bhagwandin, who 
is the first defendant in the suit ont of which 
this appeal has arisen, made a mortgage in 
favour of the second defendant Naraindin 
of a 4 piesa share in certain Zemindari pro- 
perty. This mortgage was made in the 
year 1907. Later on the mortgagee brought 
a sait for foreclosure, the defendant im- 
pleaded being the mortgagor Bhagwandin, 
When that snit was instituted, the sons 
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of Bhagwandin, who are the, plaintiffs in the 
present case, applied to be made parties on 
the ground that they were interested in 
the subject-matter of the dispute. The 
defence which they ‘put forward was that 
the property was joint ancestral family 
property, that their father had no right 
to mortgage the ancestral property and that 
there was no reason which in law would 
justify the passing of a decree which would 
bind the family property on the ground 
that the debt had been borrowed for 
legal necessity or in the interests of the 
joint family. The Court which was dealing 
with that case gave effect to this defence. 
It dismissed the suit for foreclosure but gave a 
personal dearee for the mortgage debt against 
the father Bhagwandin. Thereafter the 
decree-holder proceeded to ‘take out execu- 
tion of this personal desree and in execution 
it seems that he attached the 4-pies share 
which had been mortgaged in the year 
1907. The sons objested to this attachment. 
Their objection was dismissed and in con- 
sequence of ‘the order of dismissal they 
filed the present declaratory suit. The relief 
which was claimed in the snit was that 
it should be declared that the entire family 
property was exempt from attachment and 
sale in execution of the personal decree 
obtained against Bhagwandin the father. 
In the alternative it was prayed that if 
the whole of this relief be not granted, 
it should nevertheless be declared that the 
interest of these sons of Bhagwandin was 
not liable to be taken in execution of 
the decree. Both the Courts below have 
dismissed the suit in ‘its entirety. 

They have proceeded on the principle that 
the sons are liable to pay the father’s debt 
and that, therefore, it was not possible in 
the present proceedings to hold that this 
property which belonged to them was not 
liable to be taken in execution in order 
to satisfy the father’s debt. However, we 
have it on the anthority of a very recent 
decision of their Lordships of the Privy Counsil, 
which is reported as Sahu Ram Ohandra 
v. Bhup Singh (1), that so long as the father 
in a Hindu family is alive, the pious ob- 
ligation to discharge his debts which is 


(1) 39 Ind, Cas. 280; 15 A. L. J. 487; 21 O. W.N. 
698; 1 P. L. W. 557; 19 Bom. L. R. 498; 26 O. D. J. 
1; 33 M. L. J. 14; (1917) M. W. N. 489; 22 MLL, T, 
2; 6 L, W, 218; 39 A, 487; 44 I. A. 126 (P. O.) 
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allowed by the Hindu Law upon hissons cannot 
be enforeed. To quote the words of Lord 
Shaw, which are to be found at page 443* 
of the report, “While the father, however, 
remains in life, the attempt to affect, the 
sons’ and grandsons’ share in the property 
in respect merely of their pious obligation ta 
pay off the father’s debts, and not in respect of 
the debt having been duly incurred for the 
interest of the estate itself, whioh they with 
their father jointly own, that attempt 
must fail; and the simplest of all reasons 
may be assigned for this, namely, that before 
the father’s death he may pay off the debt, 
or after his death there may be ample 
personal estate belonging to the father him- 
self out of which the debt may be dis- 
charged.” Consequently I must hold that 
the reason which has led the Courts below 
to their decision is not a good reason in 
law, and obyionsly the proper decree to be 
passed in the case was a decree declaring 
that the interest of these five plaintiffs in 
this share, which is joint family property, 
was_not liable to be attached and sold in 
execution of the decree. The learned 
Counsel for the appellants has argued very 
strenuously that the plaintiffs are entitled 
to have a declaration made in respect of 
the entire joint family property including 
the interest of the father Bhagwandin, but 
that proposition does not appear to me 
to be maintainable. It has, | think, been 
settled definitely that under a decree 
against any individual co-parcener for his 
separate debt a creditor may during the 
life of the debtor seize and sell his undivided 
interest in the family property. Consequently 
it appears to me that it was competent to 
the decree-holder in this case to apply 
for attachment and sale of the joint un- 
divided interest of Bhagwandin in this 
ancestral family property and to have the 
share brought to sale. The purchaser of 
such an interest is after his purchase 
entitled to enforce his rights by partition. 

Iam giver to understand that while these 
proceedings have been going on in Court, the 
property has already been brought to sale 
and has been purchased by the decree- 
holder himself, Jn that case I may observe 
here that he has bought the property 
subject to the result of this litigation and 
the result will be that he will be deemed 


ry 
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to have acquired only the interest of Bhag- 
wandin in this joint family property. I 
allow the appeal to this extent, therefore, 
that I give the plaintiffs a decree declaring 
that their interest in this joint undivided 
family property, sonsistingof 4-pies Zemindari 
share, was not liable to attachment and sale in 
execution of the decree obtained by the 
second respondent against their father 
Bhagwandin. The Plaintiffs are entitled to 
costs in all three Courts. 

Appeal allowed, 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Seconp Orv Appear No. 370 or 1916. 
April 22, 1518, 
Present:—Mr. Heald, J. O. 
MAUNG PWE AND otasrs— 
APPELLANTS 
versus ; 

U INGUYA AND ANOTHER— RESPONDENTS. 
Buddhist Law, Burmese—Buccession—Pongyi, 
whether can inherit from lay relatives after ordination. 
A pongyi or rahan divests himself of all worldly 
possessions at the time of his ordination and there- 
after is incapable of inheriting property from his lay 
relatives. [p. 682, col. 2.} 

Mr. Pershod for Mr. 0. G.S. Pillay, 
for the Appellants. 

Mr. Tha Gywe, for the Respondents, 

JUDGMENT.—-The plaintiffs, U Inguya 
and U Nyannawun, are Burmese Buddhist 
priests. They sne their cousin Maung 
Pwe for partition and poesession of their 
two-thirds share of the undivided estate of 
the common grandfather Tha Byo. Tha 
Byo had three children, one son Maung 
Gyi and two daughters Ma Cheik and 
Ma Nge. U Inguya is a son of Ma 
Cheik, U Nyannawun of Ma Nge, and 
Maung Pwe of Maung Gyi. The plaint- 
iff? case is that the lands in suit, 
~whioh belonged to Tha Byo, remained 
undivided in the hands of his descend- 
ants and are now in the possession of 
Maung Pwe, and that they, as represent- 
ing Tha Byo’s two daughters, are entitled 
to recover two-thirds of the estate from 
Maung Pwe who represents the son. 
The second plaintiff U Nyannawun also 
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alleged that Maung Pwe had been 
paying him one-third of the produce of 
the land annually as his share of the 
income, and because Maung Pwe had refused 
to pay in the year 1275, he claimed to recover 
twenty baskets of paddy from Maung Pwe as 
arrears. 

Maung Pwe replied that Burmese 
Buddhist priests cannot inherit from their 
lay relations, that he had been in adverse 
possession of the lands for over twenty years, 
that the plaintiffs relinquished their rights 
in his favour some sixteen years ago ar 
that, even if the plaintiffs could inherit, 
they would not be entitled to the shares which 
they claimed. ; 

The trial Court framed issues as to— 

(1) Whether the plaintiffs, being 
pongyts, could inherit from their lay rela- 


tives, 
(2) whether their claim was barred by 
limitation, 


(3) whether they had relinquished their 
rights in favour of Maung Pwe, 

(4) what share they would te entitled 
to, supposing that they sould inherit, and 

(5) whetber the second plaintiff was entitl- 
ed to recover arrears of his share of the pro- 
duce. 

After recording evidence, the Court 
found on the authority of the ruling of 
this Court in Ma Pwe v. Maung Myat 
Tha (1) that the plaintiffs being pongyis 
could not inherit from their lay rela- 
tives, and on this finding dismissed their 
suit, ; 

The plaintiffs appealed to the District 
Court which, holding on the authority of 
Mi Taik v. U Wiseinda (2) that it was 
settled law that ypongyis could inherit, 
set aside the judgment and decree of the 
trial Court and dirested that the suit 
should be re-admitted and decided on the 
merits, 


The trial Court then found that, in view 
of the fact that the last of Tha Byo’s 
children died some thirty years ago and 
Maung Pwe had been in undisputed posses- 
sion ever since, the ` plaintiffs’ claim was 
barred by limitation. 

The plaintiffs again appealed, 
District Court held that the 


and the 
claim was 


(1) U. B. R. (1897-01) IT, p. 64, 
(2) 2 Chan Toon’s Leading Cases 23 5. 
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not barred by limitation and again remanded 
the oase for trial on the merits. 


The trial Court then found that Maung 


Pwe failed to prove that the plaintiffs 
had relinquished their rights in his favour, 
and holding on the evidence that the 
plaintiffs succeeded in proving that they 
were each entitled toone-third of the estate 
and that the sesond plaintiff was entitled 
to recover from Maung Pwe one-third of 
the produce of the lands from 1275 B.E. 
ouwards, gave judgment for plaintiffs with 
costs. 

Maung Pwe appealed but his appeal was 
dismissed with sosts. 

He now comes to this Court in second 
appeal undér the provisions of section 
100 of the Code of Civil Procedure and 
he still alleges that under Barmese 
Buddhist Law a priest cannot inherit from his 
lay relatives. 

The rulings of this Court on this point have 
undoubtedly been conflicting. 

In Ma Pwe's case (1), sited above, the learned 
Judicial Commissioner, Mr. Burgess, held 
thet a Burman on entering the monastic order 
retained no intarest in the property which he 
possessed before his ordination. 

In Ma Taik v. U Wiseinda (2) another 
Judicial Commissioner, Sir George Shaw, ex- 
pressed the opinion that there was nothing in 
Burmese Buddhist Law to prevent a monk 
from acquiring by inheritance property which 
he proceeds to’ devote to religious purposes. 

In V Tilawka v. Nga Shwe Kan (8) 
my learned predecessor Mr. McColl said: 
“I think it is clear that a monk is 
debarred by the rules of his order from 
mortgaging property descended from his 
ancestors, and indeed from owning such pro- 
perty.” - 

All doubt in the matter seems now to 
have been set at rest by the decision 
of the Chief Court of Lower Burma in 
ths oase of Shwe Ton v, Tun Lin 
(4), In that case the question before 
the Fall Bench for decision was whe- 
ther the next-of-kin of a pongyi are 
entitled on his death to inherit from 
him lands which he received after hig 
ordination (a) as inheritance, or (b) 
as a gift. In order to decide the first 


(3) 29 Ind, Cas. 618; 2 U. B. R. (1914-16), 61, 
(4) Civil Reference No. 1 of 1916, 
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part of this question the learned Judges 
found it necessary to decide whether 8 
pongyt can inherit lands from his lay 
relatives after his ordination, which is 
the very question which arises in the 
present case. On: this point the judgment 
of the Chief Court is as follows: “We 
are not prepared to hold that a pongyi 
ean inherit from his lay relatives. When 
a pongyt or rahanis ordained, his sever. 
ance from his family is so complete that, 
if he was a married man before, he is 
regarded as having divorced his wife. He 
is certainly cut off as.completely from his 
original family as if he had been adopted 
into another family. We consider it incon- 
sistent with a pongy’s personal status that 
he should inherit from his natural’ family 
with whom all ties of relationship have been 
annulled.” 

This ruling supports the opinion of my 
learned predecessor and I have no hesitation 
in following it. i 

The first plaintiff in the present case 
was admittedly ordained before his mother 
died, so there can be no donbt that he 
could not inherit from her and if is as 
her heir that he” claims a share in the 
land in anit. His claim must clearly 
fail. 

The second plaintiff ` says’ that his 
parents both died when he was a child. 
lf this is true he had already acquired 
the status of heir before he was ordained, 
and the question arises whether or not, 
after his ordination, he can still claim to 
be heir to his parents. There can be no 
doubt that Burmese Buddhist priests 
divest themselves of all worldly possessions 
at the time- of ordination. That being so, 
the second plaintiff must have divested — 
himself of his rights as heir to his parents 
and grand-parents when he entered the 
priesthood, and he cannot now claim to 
be heir to Tha Byo. His claim to a 
share of Tha Byo’s estate must, therefore, 
fail. 

But if he had no right to the lands, 
he clearly had no right to any share of 
the produce, and tha contribution of 
twenty baskets of paddy which he alleges 
Maung Pwe paid to him as his share of 
the produce must bs regarded as a 
charitable gift, which is what Maung 
Pwe says it was. Asa matter of fact it was 


Vol. XLVI} 
RAM DAYAL V, LALTA PRASAD, 


not Maung Pwe who gave the - paddy, 
but Maung Pwe’s tenants, and the evidence 
goes to show that they gave it not by 
direction of Maung Pwe but as a result of 
the influence of the pongy:. However that 
“may be, it seems clear that the second plaint- 
iff had no right to demand the payment 
and his olaim.under this head also must be 
dismissed. 

I find, therefore, that the plaintiffs were 
not entitled to claim any share of the estate 
in snit or of the income thereofand I set aside 
the judgments and decrees of the lower 
Courts and dismiss the plaintiffs’ suit with 
all costs. 

Appeal decreed, 


OUDH JUDICIAL COMMISSIONER'S 
h - COURT. 

Seconp Civin Aperat No. 200 or 1914, 
February 24, 1916, 
Present:—Mr. Lindsay, J. O. 

RAM DAYAL AND oTHers— PLAINTIFFS — 
APPELLANTS 
versus 
LALTA PRASAD AND OTHERS——DEFENDANTS 

— RESPONDENTS, ' 

Negotiable Instruments Act (XXVIof 1881), s. 83, 
applicability of —Hundi payable at sight—Holders for 
valuable consideration--Consideration money, return 


of. 

ETA 83 of the Negotiable Tnstrauments Act 
has no application to cases of hundis payable at 
sight, inasmuch as such hundis are presented not 
for acceptance but for payment. [p. 684, col. 1.] 

. Holders of hundis for valuable consideration are 
entitled to return of the consideration money paid 
by them to their endorsers, if thehundis subsequently 
turn out to be worthless and no‘payment can be 
obtained upon them. [p. 684, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 17th February 
1914, reversing that of the Subordinate Judge, 
Hardoi, dated the 30th August 1913, 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants. 

Mr. John Jackson and Babu Salig Ram, for 


the Respondents. 


JUDGMENT.—These two appeals 
(Nos. 200 and 201 of 1914) may be 
disposed of by one judgment. They 


have arisen out of two suits brought by 
two sets of plaintiffs against the same set 
of defendants. The principal defendants 
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in the case were the third, fourth and 
fifth defendants whose names” are Lalta 
Prasad, Mul Chand and Phul Chand. The 
facts of the case may be briefly set ont. 
On the 24th of December 1912 two hundis 
were drawn by the first defendant Sheo 
Prasad upon a firm in Cawnpore, which 
was owned by the sixth defendant in the 
suit, Salik Ram. These hundds were band- 
ed to the second defendant Gur Dayal in 
payment of certain moneys due to him by 
Sheo Prasad. This defendant endorsed the 
hundts to the third and fourth defendants 
Lalta Prasad and Mul Chand, It is 
nesessary to explain here that Lalta Prasad 
is the father of the fourth defendant Mul 
Chand and also of the fifth defendant Phul 
Chand, the latter being & minor whose 
age is given as nine years. [alta Prasad 
and his two sons have two places of 
business, one at Kachhauna in the Hardoi 
district and another in Sandila also in the 
Hardoi district. The former business is 
run in the names of Lalta Prasad and 
Mul Chand while the business at Sandila 
is carried on in the names of Mul Chand and 
Phul Chand. After the hundzs had been en- 
dorsedto the Kachhauna firm owned by Lalta 
Prasad and Mal Chand, the hundis were 
passed on by the Sandila firm to the present 
plaintiffs. The hundis were sent by these 
plaintiffs to the seventh defendant Gauri 
Shankar, who carries on business at Cawn- 
pore. The hundis were endorsed to him 
not by way of negotiation bnt merely in 
order to enable him to present the hundis 
for payment as the agent of the plaintiffs. 
The seventh defendant Gavri Shankar took 
the hundis to the firm owned by Salik Ram 
upon which the hundis were drawn. They 
were first taken to Salik Ram’s place of 
business on the 28th of Desember, on 
which date itis said Salik Ram was not 
there. On that date his munim wrote on 
the hundis the word ‘dekha’, meaning that 
the hundis had been presented. Presenta- 
tion for payment was made on successive 
dates from the 28th of December up till 


the Sth of January 1913 and on this 
latter date Salik Ram dishonoured the 
hundis, He took objection first of all to 


the endorsements in favour of the plaint- 
iffs and he also made a further objestion 
regarding the dancellation of the hundi 
stamps. As soon as this was done, the 
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hundis were returned by the seventh tion of loan in the case. 


defendant Gauri Shankar to the plaintiffs, 
who thereupon communicated with their 
endorsers defendants Nos. 3 to 5, from 
whom they claimed the money. These 
defendants refused to pay and these snits 
were instituted. The Oourt of first in- 
stance decreed the claims. The Subordinate 
Judge held that there were irregularities 
in the endorsewents in favour of the 
plaintiffs in this way, namely, that where- 
as the hundis had been endorsed to Lalta 
Prasad and Mul Chand by the second 
defendant Gur Dayal, the endorsers who 
passed the notes on to the plaintiffs were 
Maul Chand and Phul Chand, the mem- 
bers of the other firm trading at Sandila. 
He also was of opinion that the stamps 
had - not been properly cancelled, and for 
these reasons it was held that the hundds 
could: not be used in - evidence, but he 
was of opinion that it having been proved 
that the plaintiffs had given value for 
these hundis which were subsequently dis- 
honoured, the third, fourth and fifth defend- 
ants were liable. It may be noted here 
that in the defence put up by these three 
defendants. it was contended that the 
endorsements in favour of the plaintiffs 
were in order and also that there was no 
irregularity about the stamps. For this 
reason they contended that there was no 
cause of action against them. A further 
plea was put forward to the effect that 
no reasonable notice of the fact of dis- 
honour had been communicated to these 
defendants. This plea was based upon the 
terms of section 83 of the Negotiable 
Instruments Act, a section which oan 
have no application to the facts of the 
present case. Section 83 provides a rule 
relating to the presentation of bills of 
exchange for the purpose of acceptance, 
Here the hundis were not being presented 
for acceptance, but for payment for they 
were payable at sight. The third, fourth 
and fifth defendants went in appeal to 
- the District Judge, who dismissed the snits, 
He has taken a view of the law which 
in my opinion is altogether untenable. 
After adverting to the finding of the 
Court below regarding the informality in 
the endorsements and the irregularity 
about the cancellation of ‘the stamps, he 
went on to say that there was no ques- 
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He pointed out 
that in the plaints and throughout the 
cases it had keen. alleged that the two 
hundis had been sold and that it was 
not the case for the plaintiffs that any 
money had been lent upon them. Then 
he went on to point ont that the defend- 
ants Nos 3 to 5 were holders for valu- 
able consideration and he argued in this 
way, namely, that as the plaintiffs wanted 
these hundis and paid for them, they took the 
hundis over with their eyes open and 
subject to all risks, One of the risks he 
mentioned was that the drawee might go 
bankrupt, ashe apparently did in the pre- 
sent case; but I am informed and the matter 
has not been disputed that Salik Ram did not 
become bankrupt until after the date upon 
which he refused to cash the hundis. ‘Lhe 
learned Judge sums up his discussion by 
saying, “In any case the plaintiffs krew 
what they were getting or could have 
known and now that the kundis are worth- 
less the loss must fall on them.” This 
is an altogether mistaken view of the 
rights of the parties. The facts remain- 
that the plaintiffs in these two suits gave 
money to the third, fourth ard fifth deferd- 
ants for hundis which bave turned ont 
to be worthless and upon whioh no pay- 
ment could be obtained. This being so, 
they are in every way entitled to the 
return of their money. The third, fourth 
and fifth defendants were slearly liable to 
the plaintiffs. I, therefore, allow both these 
appeals, set aside the decree of thé Court 
below and restore the orders of the Court 
of first instance with costs to the appel- 
lants both here and in the Court below. 
Babu Salig Ram, who has appeared in 
this Court on behalf of the respondent 
Gauri Shankar who was impleaded as the 
seventh defendant, has pointed ont that 
his client was impleaded without any 
cause of action being shown against him 
and without any relief being songht 
against him. There can be no doubt as 
to’ the correctness of the plea. Gauri 
Shankar had only been acting asthe agent 
of the plaintiffs and there was no relief 
which they could seek against him, I, 
therefore, direct that Geuri Shankar’s 
costs be paid by the present plaintiffs. 
appellants in all three Courts. 


Appeal allowed, 
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PATNA HIGH COURT. 
Seconp Civit Aperau No. 636 or 1917. 
August 1, 1918. 
" Present-—~Mr. Justice Jwala Prasad. 
GOBIND MISSER —DPLAINTIPF — APPELLANT 
VeTSUS 
BEHARI GOPE ano ANOTHER-— 


Derenparts—Respondents. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata, plea of, whether can be taken in appeal— 
Question left undecided by Appellate Court but decided 
by trial Court, whether res judicata 

The plea of res judicata is a question of law and 
can be raised at any stage of a suit. [p. 637, col. 1.] 

Av Appellate Court's judgment takes the place of 

- and supersedes the decision of the trial Couft, so 

that the principle of res judicata cannot apply where 

a question is left open and undecided by an Appellate 

Court, although it was decided by the trial Court. [p. 
686, col 2.] 

Sub. 


Appeal fo a decision of the 
ordinate Judge, Monghyr. 

Syed Mohammad Tahir, for the Appellant. 

Messrs, Lalit Mohan Ghose and Baranasi 
Prasad Jhunjhunwala, for the Respondents, 


JUDGMENT.—The plaintiff is the 
appellant. He brought a suit for ejesting 
„the defendants from the lands in suit 

Z under section 66 of the Bengal Tenancy 

Act after serving them with /a notice 
under. section 49 of the Bengal Tenancy 
Act, alleging that they are his under- 
tenants. There is also a prayer to recover 
Rs, 26-9-0 the rent of the land as damages 
including cesses, and also mesne profits 
- from 1322 F, S. up to the recovery of 
possession, 


` The defendants on the other hand claimed 
that they had acquired the rights of 
occupancy tenants and that the plaintiff 
was merely a tenure-holder on the basis 
of a mustajri lease, and not an oscupancy 
tenant of the land. Thus the pleadings 
of the parties raised the following issues 
framed by the Munsif who tried the case. 
The issues were:— 

(1) What is the status of the plaintiff 
in relation to the jote in suit? (Issue No. 4 of 
the Court below). 

(2) Are the defendants skikmidars of 
“the plaintif? (Issue No. 5 of the Court 
below). 

The Munsif decided both the issues 
against the plaintiff ani held that the 
plaiatiff was a tenure-holder and’ that-the 
defendants were ocoupancy raiyats of the 
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disputed land. The Munsif accordingly dis- 
missed the suit of the plaintiff. 

The plaintiff appealed to the District 
Court and raised the question that the 
defendants were precluded “from claiming 
that they were occupancy tenants and that 
the plaintiff was a tenure- holder, inasmuch 
as the -status of both. the defendants and 
the plaintiff was decided in a previous 
litigation between the parties. In othér 


words, the plaintiff contended that the 
plea of. the defendants was barred by 
res judicata. Prior to the present suit there 


were two suits brought by the plaintiff 
against the defendants and the contentions 
of the parties are based upon the decisions 
in those cases It is, therefore, necessary 
to give briefly the history of those two 
cases. ; 
In 1911 the plaintiff brought the first 


suit under section 66 of the Bengal 
Tenancy Act for the ejestment of the 
defendants in the Court of the Munsif of 


Monghyr, being ‘Suit No. 43 of 1911. In 
that suit it was held that “the defendants 
are under-ratyats and tbe plaintiff is the | 
raiyat of the lend in suit.’ Upon that 
basis a decree for rent was made with 
the direction that “if the decres amount 
be not paid within 15 days, the plaintiff 
to get khas possession of the jote land.” 
The judgment of the Munsif is Exhibit 
12 and the decree is Exhibit 9. There 
was no appeal from that decree, Appa- 
rently the defendants paid the amount 
of the deoree and hence they were not 
ejected, 

Subsequently the plaintiff brought another 
suit in the same Court for the rent of 
1318 and the first 8 annas kist of 1319, 
and for ejectment. This suit was numbered 
123 of 1912. The same Maunsif, who 
decided the first case, held contrary to his 
previous decision that the “defendants 
are under-vatyats and the plaintiff a raiyat” 
and dismissed the suit. The Munsif did 
not give efiect to his former judgment 
on the ground stated by him in the 
following words: “ihe judgment, Exhibit 2, 
shows that the decree for ejectment in 
that suit was based upon the entry in the 
khatian, that is, the defendants are under- 
raiyats and the plaintiff a ratyat, but it 
has now been found in this oase that the 
said entry is not correct. So I hold 

rA 
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that the defendants are not precluded 
from raising this question in this suit,” 
This judgment is dated the 15th June 
1912 and is Exhibit D filed by the 
defendants, 

On afpeal by the plaintiff, the Addi- 
tional Subordinate Judge upheld the afore- 
said decision of the Munsif on a ground 
quite different from that of the Munsif in 
the following words: “Tt appears to my 
mind that there would not have been a 
decree for ejectment in this suit on quite 
a different ground. Tho arrears sued for 
were one for the last half of 1318 and 


the first half of 1319”, and hence “there 
gould not be a decree for ejestment in 
this suit under section 66 as there was 


a claim for the arrears of the first half 
year of 1319.........-..The Pleaders on both 
sides now admit that there~ could not 
have been a decree for ejectment in this 
. suit under section 66, as there was a 
claim for the arrears of the first half 


of 1318.” The Subordinate Judge con- 
cluded his judgment’ in the following 
words: — 


“Tt is, therefore, unnecessary for me tò 
decide if the defendants were raiyais or 
under-ratyats of the land.” This judg: 
ment is Exhibit 1) in Rent Appeal No, 
136 of 1912.. 

Upon the judgment and the decree, 
Exhibits 12 and 9 respectively, in Suit 
No. 43 of 1911, the plaintiff contended before 
the lower Appellate Court that the plea by 
the defendants as to their status is barred 
by the principles of res judicata, The 
learned Subordinate Judge at .one place 
in his judgment said that section 11 of 
the Code of Civil Procedure and the 
judicial decisions would “apparently make 
the decision of the first suit res judicata 
on the question of status.” But curiously 
enough the learned Subordinate Judge did 


not give effect to’ his finding, -on the 
ground stated by him that in the 
peculiar circumstances of the case I 


cannot hold that the first previous judg- 
ment now relied upon by the appellant 
ean operate as res judicata and disallow 
this contention of his”. I ‘fail to 
“appreciate this. The principle of res judicata 
‘‘bars the jurisdiction of the Court to 
entertain the matter already desided 
betweon tho -parties by a Court of competent 
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jurisdiction, All the requirements of 
section 11 of the Code of: Civil Procedure 
were complied with, as held by the learned 
Subordinate Judge. Hense no siroumstances 
would at all prevent the decision of that 
case frbm operating as a bar to the enter- 
tainment, by any ‘Court, of the issues 
decided in that case. I, therefore, hold 
that the desision in suit No. 43 once for 
all determined the status of the parties. 
I cannot yield to the contention on behalf 
of the respondents that the decision arrived 
at in that suit was subsequently held 
in Suit No. 123 of 1912 to be wrong, 
and hence the judgment cannot operate as 
res judicuta. It was for the defendants 
to set right the decision of the Munsif, 
by an appeal or proper proceedings sanc- 
tioned by law. This was not done, and it 
was not open to the defendants to dispute’ 
in any way the validity of that judgment 
and to set up the plea that they have - 
the status of occupancy tenants in the 
‘subsequent suit No. 123 of 1912, nor is 
it open to them to raise the plea in the 
present suit, 

The judgment in Suit No. 43 of 1911 
is final and is-binding between the parties 
as to Peti sais status in the land in 
suit. 

It is then contended that the “desision 
in “the second case operated as res judicata, 
The Subordinate Judge has accepted this 
view and [ think that he is éntirely. 
wrong., The Appellate Court’s judgment in 
that case is Exhibit 11 and the desree 
is Exhibit 8. No doubt the Munasif in 
his judgment Hxhibit D, dated the 15th 
June 1912, held that the defendants were 
not nnder-raiyis and he did not at all 
take into consideration the decision in the 
first case. The Appellata Court, however, 
left the question undecided and thought 
that for the purpose of that case it was 
unnecessary to decide the status- of the 
parties, inasmuch as the suit of the plaintiff 
was dismissed on the ground that it com- 
prised claims for more than one year in 
contravention of section 65 of the Bengal 
Tenancy Act. Thè Appellate Court’s judg- 
ment has taken the place of and superseded 


the decision of the Munsif. It is. well 
known that the principle of res judicata 
cannot apply where ths question is left 


open and undosided by tho Court, 
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It was then contended that the question 
of the defendants’ status was left open 
in the judgment of the Subordinate 
Judge in the second case, and hence it 
was open to the defendants to show by 
evidence that they have adquired the 
status of occupancy tenants in the lands 
in suit. It bas been suggested that the 
decision of the Subordinate Judge in the 
second suit leaving the question of fhe 
status open would operate as res judicata 
upon the contention of the plaintiff that 
the question was concluded by the desision 
of the first case. I am not able to 
appresiate this argument. This appears to 
me to be an argument in circle. The decision 
of the first Court was a final adjadication 
.of the status of the parties and is a perma- 
sent bar to the points desided therein 
being agitated in any Court. 


Lastly it has been contended- that the 
plea of resjudicata cannot ba given effect 
to as it was not raised in the trying 
Court. The plea of res judicata is a 
question of law and oan be raised at any 
stage. 

In the case of Muhammad Ismail v. 
_Ohattar Singh (1) a Full Bench of tha 
Allahabad High Court held that the plea 
of res judicata can be taken for the first 
time even in second appeal. Latterly the 
same Court in Kanahat Lal vy. Suraj Kunwar 
(2), a Divisional Bench of the same Court 
qualified the above by holding that the 
Appellate Court is not bound to entertain 
the ‘plea, for if cannot be decided upon 
the record before that Court if its con- 
- sideration involves the reference.of fresh 
issues for determination by the lower 
Court. hi 

In the present case the plea of res judicata 
does not appear to have been raised in the 
first Court but the judgments and decrees 
of that case were filed and marked as 
Exhibits in that Court. The plea was 
not only definitely taken in the lower 
Appellate Court but was entertained and 
decided by that Court, On the other 

“hand, if does not sppear from, the judg- 
_ ment Of~the lower Appellate, Court that 


(1) 4 A. 69; A. W. N. (1881)' 116; 2 Ind, Deo, 


(a: a) 634 
(2) 21 A. 416; A. W, N. (1899) 164; 9 Ind. Dec, 
(x. = ) 992, - 
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any objection was taken by the respondents 
to the plea being raised and determined 


by that Court. The materials were 
sufficient for the determination of the 
plea in the first Court and also in the: 


lower Appellate Court and so in this 
Court as well, I, therefore, overrule the 
contention of the respondents and hold 
that the plea was rightly entertained by 
the lower Appellate Court and that the 
plaintiff is entitled to press it in second 
appeal in this Court. Upon the judgment 
and decree of the first case in Suit No. 
43 of 1911, which were conclusive and ~ 
operative as res judicata, the defendants 
are only under-ratyais and are liable to 


‘ba ejected from the holding under sestion 


66 of the Bengal Tenancy Act, 
conditions. of which have 
complied with. 

The Munsif has held. that the notice 
under section 49 of the Bengal Tenancy 
Ast was properly served and that it was 
valid and .sufficient for the purpose of 
the suit and also that the issue regard-' 
ing the payment was not pressed by the 
defendants (vide the decision of the 
Munsif on issues Nos. 3 and 8). These 
‘findings of the Munsif have not been 
challenged by the defendants either before 
the lower Appellate- Court ‘or in this Court, 
and must be accepted, 

The plaintiff is, therefore, entitled to a 
desree for possession as well as to resover 
rent of the land for the year 1320 and 
damages and mesne profits from 1322 up 
to the date of recovery of possession. 

The result is that the suit is decreed 
with costs throughout, The appeal is also 


the 
been fully 


Appeal decreed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Ssconp Orvik Appeat No, 278 or 1917, . 
February 5, 1918, 
Present :—Mr. Lindsay, J. C. 
Musammat SAVYED-UN-NISA—~Pcarnting 
` — APPELLANT 
- versus 
MAIKU LAL AND OTHERS—DEFENDANT3— 


RESPONDENTS. 
Adverse possessions, tacking of, when allowable~ 


` 


oe 


688 
SAIYED-UN-:NISA V, MAIKU LAL. 


Mortgagee from trespasser, whether can tack possession 
of himself and trespasser as against true owner—Trans- 
fer of Property Act (IV of 1882), s. 41—Estoppel, 
doctrine of-—Consent of true owner—Transferee from 
trespasser, position of-—-Acquiescence of real owner, 
effect of. 

In cases where the tacking of possessions is 
allowed, it is essential that the adverse possessions 
which are to be tacked must be of the same or of 
an identical nature. Thus, a mortgagee from a 
trespasser cannot, as against the true owner, tack his 
mortgagee possession to that of his‘ mortgagor, the 
reason being thatthe latter isa trespasser on the 
proprietary right, whilst the mortgagee holds 
adversely merely to the extent of his mortgagee 
interest. [p. 689, col, 2.] NG 

The legal principle which is embodied in section 
41 of the Transfer of Property Act is based upon the 
doctrine of estoppel, and the mere circumstance 
that the real owner kept silence and advanced no 
claim for a long time cannot ,be treated as evidence 
of such an implied consent on his part to the con- 
tinuance of the trespasser’s possession during that 
time, as can be profitably availed of by a transferee 
from the trespasser. [p. 690, col. 2.] 

Appeal from the decree of the District 


Judge, Sitapur, dated the 11th April 1917, 


-upholding that of the Probationary Munsif, 


Sitapur, dated the 31st January 1917. 

The Hon'ble Pandit Goxaran Nath Misra, 
Syed Zahur Ahmad and Pandit Harkaran 
Nath Misra, for the Appellant. 

. Mr. Mohammad Wasim, for the Respond- 


ents. z 

JUDGMENT.--The facts of this case 
are a little complicated and require to be 
set out in some detail. The suit was 
brought by the plaintif. appellant Musammat 
Saiyed-un-nisa for recovery of t-anna 1.3/11- 
pies shure in a property described as 
Chak Naya Gaon. The defendants in the 
case, Maiku Lal and others, are in posses- 
sion of this property under a mortgage 
which was executed in their favour in 
the month of May 1904; and they resisted 
the plaintiff's claim on various grounds 
which will be presently noticed. 

The plaintiff Musammat Saiyed-un-nisa 
is the daughter of a man named Fakir 
Bakhsh, who died in the year 1898. 
This man left the plaintiff and another 
daughter and also four sons Aziz Bakhsh, 
Amir Bakhsh, Sultan Bakhsh and Sattar 
Bakhsh. After Fakir Bakhbsh’s death the 
four sons took possession of the property 
to the exolusion of the plaintiff and her 


sister. Mutation was effected in their 
names in equal shares. After this “in 
the year 1899 one of the sons, Aziz 


Bakhsh, executed a deed of gift in favour 
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of his wife Musammat Khurshed Qadar 
Begam, by which he purported to transfer 
to her a 6-annas share in Chak Naya 
Gaon. Later on Aziz Bakhsh and his 
three brothers joined in sxeonting a sale- 
deed of the whole I6-annas of Chak 


Naya Gaon in favour of Baldeo, Behari 
and others, After this took place a suit 
was brought by Musammat Khurshed 


Qadar Begam to recover the whole 16- 
annas’ of Chak Naya Gaon. From a 
reference to the proceedings in this previous 
litigation ib would seem that Khurshed ` 
Qadar Begam never got po.session of tha 
property which her husband Aziz Bakhsh 


had transferred to her by gift. {t is also 
clear from the revenue records that no 
mutation was ever made in Khurshed 


Qadar Begam’s favour after the deed of. 
gift had been executed by her husband. 
In her suit Kburshed Qadar pleaded that 
she was entitled to a -annas share of 
Chak Naya Gaon by virtue of the deed 
of gift exeonted by her husband, and shé 
claimed to be entitled to the other 10- 
annas by right of pre-emption. The case 
was fought out to this Court and was 
eventually settled by a compromise. The 
result was that Khurshed Qadar Begam 
was given a decree for the , whole 16- 
annas, She was fo get annas under 
the deed of gift and was to pay a sum 
of Rs. 5,800 for the purpose of pre-empt- 
ing the remaining 10-annas. In order 
to enable her to raise the money which 
she was required to deposit in Court in, 
satisfaction of the preemption decree, 
Khurshed Qadar Begam mortgaged tbe 
entire 16 annas to the second defendant 
in this snuit, Prag Dat, on the 23rd of 
May 1904. She borrowed a sım of 
Rs. 6,000 and deposited the necessary amount 
in Court retaining the balance for herself. 
The. mortgage was a mortgage with posses- 
sion and it is under this mortgage that the 
defendants now claim, : 

In the year 1909 the present plaintiff 
Saiyed-un-nisa and her sister sued their 
brothers and Khurshed Qadar Begam and 
certain other persons who were alleged to 
be transferees, for the purpose of recovering 
their shares of the estate left by their 
father Fakir Bakhsh. Those cases were 


“also fought out to this Court and in the 


end the claim of Musammat Saiyed-un-nisa 
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was decreed, Her sister’s suit failed on 
the ground that it was barred by limi- 
tation. After obtaining a decree from this 
Court, Sayed-un-nisà applied to the Revenue 
Court. for mutation. She was resisted by 
the present defendants who pleaded that 
they were in possession and the result 
was that mutation was refused. She has, 


therefore, brought the present suit for the . 


purpose of recovering her share of the 
property from these morigagees. 

In the fifth paragraph of the written 
statement, the defendants set up their 


title a8 mortgagees under the deed of the 
23rd of May 1904. In the llth and 12th 
paragraphs of the written statement, 
reference is made to the facts which have 
been set out above regarding the history 
of the dealings with this property since 
the time of Fakir Bakhsh’s death. In 
the -13th paragraph of their statement of 
defence, the defendants pleaded that their 
mortgagor Khurshed Qadar Begam was 
the owner in possession of the entire 16 
annas of Chak Naya Gaon, and they 
claimed that they were entitled to hold 
. possession, being the mortgagees from the 
absolute owner. As an alternative plea to 
this, they pleaded that at any rate 
Khurshed Qadar Begam was the ostensible 
owner and that they were in possession 
as mortgagees in good faith and for 
consideration. In the 14th paragraph 
it was pleaded that the suit was barred 
by limitation and in the 15th paragraph 
the defendants stated that in any “event 
the plaintiff was not entitled to recover 


possession without redemption of the 
mortgage of the 23rd of May 1904. 
The Court of first instance dismissed 


the suit and its decree has been affirmed 
on appeal by the learned District Judge. 


In second appeal two pleas are raised. 
h In the first place it is argued that the 
Courts below were wrong in applying the 
provisions of section 41 of the Transfer 
of -Property Act for the purpose of hold- 
ing in favour of the defendants that they 
were transferees in good faith and for 
valuable consideration. The other plea is 
that the Courts were wrong in holding 
that the suit was barred by limitation. 
In my opinion both these pleas must be 
allowed, 
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To deal first with the question of 
limitation, it is obvious from what has 
been stated that the oase for the defend- 
ants is that they are mortgagees in 
possession claiming under a deed which 
was executed in their favour on the 22rd 
of May 1904, They obtained possession 
under*this deed, and as the present suit 
was brought on the 29th of January 1916 
the suit, as a suit for possession, is 
clearly within time. It seems’ that 
these defendants- imagine that they are 
entitled to join on to the period of their 
Own possession as mortgagees the period 
during which Musammat Kburshed Qadar 
Begam and her predesessors, who were 
trespassers, were in possession. But the 
learned Counsel for the respondents had to 
concede in the course of the argument 
that this position was not open to him. 
If the oase for the defendants is that by 
virtue of adverse possession they have 
acquired the right of mortgagees, then the 
answer is that their possession in this 
capacity has not extended over the full 
statutory period’ of 12 years; and for the 
purpose of resisting the plaintiffs claim 
ito possession of the property, it is not 
possible for them to say that they are 
entitled to the benefit of the period 
during which Khurshed Qadar Begam or 
her predecessors were in possession. In 
cases where the tacking of possessions is 
allowed, it is well established that the 
adverse possessions which are to be tacked, 
must be of the same or of an identical nature. 
A mortgagee from a trespasser cannot, 
as against the true owner, tack his 
mortgagee possession to that of his mort- 
gagor, the reason being that the letter | 
is a trespasser on the_ ` proprietary 
right, whilst the mortgagee holds 
adversely merely to the extent of his 
mortgagee interest. It is plain there- 
fore that the defendants cannot be heard 
to say that they have asquired the rights 


-of usufrnctuary mortgagees by prescription 


as against Saiyed un-nisa, and no oase is 
or can be set up on their behalf that 
they are in any way entitled to possession 
as absolute owners. So much for the plea 
of limitation. 

There remains the other question of the 
applicability of section 4l to the transac- 
tion of mortgages relied upon by these 


a 
d 
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defendants. I have already mentioned that law. I may mention here that if waè 

in the 13th paragraph of the written proved in the previous case, and the 

statement the defendants set up a plea fast is practically admitted, that at the 


that Khurshed Qadar Begam Was “at any 
rate the ostensible owner of the Chak 
Naya Gaon” at the time she made the 
mortgage in the defendants’ favour. For 
the purpose of section 41 of the Transfer 
of Property Aot, if is not sufficient for 
the defendants to say that Khurshed 
Qadar was the ostensible owner of the 
property. It was also necessary for them 
both to plead and to prove that Khurshed 
Qadar was the ostensible owner with the 
consent, express or implied, of Musammat 
Saiyed-un-nisa. In this respect it seems 
to me that the defendants’ case has failed 
entirely. No such consent on the part of 
the present plaintiff as is required by ses- 
tion 41, has been established. All that 
has been made to appear, is that from 
the time of Fakir Bakhsh’s death up till 
the time when Saiyed-un-nisa brought 
the suit against her brothers and Khur- 
shed Qadar, she never attempted to make 
any claim with respect to her share of 
the inheritance. In dealing with this 
question, the learned Judge of the Court 
below has made the following observations: — 
“It has been argued that the plaintiff 
did not consent to the ostensible owner- 
ship of Khurshed Qadar. It seems to me 
that the argument that she afterwards 
claimed that she had been dispossessed, 
does not help her. íf a person on being 
dispossessed of property, does not take 
immediate action to recover possession,’ it 
seems that until such action is taken, the 
person must be said to be consenting to 
the continuance of the possession.” In the 
first place this is not a correct statement 
of the facts in this case. It is quite 
clear that Saiyed-un-nisa never obtained 
possession of this property after the death 
of her father Fakir Bakhsh. It was not 
until she brought her suit against her 
brothers and Khurshed Qadar that she 
got a decree for possession, She had not 
been in possession before that time; and 
again it is not in my opinioa a correst 
statement of the law to say that mere 
acquiescence on the part of Saiyed-un-nisa, 
that is to say, her failure to come forward 
and assert any claim to the property, 
gan be treated as evidence of consent in 


2 


4 
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time when hèr father died, Musammat 
Saiyed-un-nisa was not more than 15 or 
16 years ofage. The property was seized by 
her brothers immediately after the death of 
her father and no question of consent on the 
part of Saiyed-un-nisa can arise in these 
ciroumstances. Being a minor, she was in- 
capable in law of giving any consent, 
Again it is not sufficient in a case of 
this kind to prove that the real owner of 
the property merely kept silence and a}- 
vanced no olaim, The legal principle 
which is embodied in sestion 41 of the 
Transfer of Property Act is based upon 
the dostrine of estoppel, and unless the 
defendants can point to some positive son- 
duct on the part of Saiyed-un-nisa from 
which an implied consent sould be inferred, 
they cannot be allowed to avail themselves 
of the provisions of this section. No 
express consent is, of course, pleaded in the 
present case. There is nothing whatever 
to show that Saityed-un-nisa took any steps 
for the purpose of deceiving persons who 
were dealing with the property. She did 
not stand by or encourage the dealmgs 
of the defendants with her ,property and 
it cannot be said that she was under any 
duty to the present defendanta to come 
forward and tell them at any time that 
she had a claim to the property, even if 
we are to suppose that a lady in her 
position had the means of knowing that 
her property was heing alienated. On 
the facts it would be difficult to assume 
that she had any knowledge of what was 
going on. Silence or acquiescence on 
the part of the owner only amounts to 
deception where there is a duty to speak, 
All that the defendants can point to here 
is that Musammat Saiyed-un-nisa never came 
forward to claim the property between the 
date of her father’s death in 1898 and the 
year 1908 or 1909 when she brought her 
suit against her brothers and Knurshed 
Qadar Begam., If the view of the law 
accepted by the lower Appellate Court is 
recognized as correct, there is an end to 
the dostrine of adverse possession, for, if, 
as che learned Judge supposes, a. person, 
wao 18 dispossessed of property, must be 
deemed to be aousenting to the sontinu- 
/ 
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ance of the possession of the trespasser the 25th February. The fees had not been 


during the interval he remains quiescent 
and does not advance any olaim, it neces- 
sarily follows that the possession of the 
trespasser is not adverse possession but 
possession with the consent of the true 
owner, 

Another point whish has been raised on 
behalf of theappellant, is that the defend- 
ants also failed to show that in taking 
this mortgage they had acted with reason- 
able care for the purposes of ascertaining 
that their mortgagor had power to make 
the transfer. As regards this, if seems 
to me~unnesessary to discuss the matter, 
for in view of what I have said, it must be 
held in the appellant’s. favour that there 
was no proof whatever that she consented 
either expressly or impliedly to Khurshed 
Qadar’s posing as the ostensible owner of 
Chak Naya Gaon. Sestion 41, therefore, 
did not apply to this case. 

The result is that I allow the appeal, 
set aside the decree of the Court below and 
direct that the plaintiff's claim be decreed 
with costs in all three Courts. 

Appeal allowed. 





LOWER BURMACHIEF COURT. 
Cuvit MISOELLANEOUS Apetication No. 10 
or 1918. 

August 14,1918, 

_ Present:—Sir Daniel Twomey, Kr., Chief 

Judge, and Mr. Jastice Maung Kin. 
MA ON BWIN—PuaintirF—APPELLANT 
versus 

MA SHWE ML AND OTHERS— DEFENDANIS 

-— RESPONDENTS, 

Oivil Procedure Goede (Act V of 1908), O. XVII, r. 3 
— Appeal Default of appellant in paying translation 
and copying fees— Procedure. 

A Court does not act wltra vires in dismissing a 
suit or appeal where materials essential for the 
progress of a suitor appeal such as translation of 
vernacular doouments, preparation of Bench copies, 
eto., are wanting owing to the plaintiff’s or appellant's 
default. Cp. 692, col. 1.] 

Mr. Robertson, for the Appellant. 

Mr. Giles, for the Respondents, 

ORDER, —In Qivil Miscollaneous Appea! 
No. 161 of 1917 time was allowed ‘to the ap- 
pallani tu pay translation and copying fees by 


paid on that date and there was no ap- 
pearance on behalf of the appellant before 
the Assistant Registrar although the case 
had appeared on the warning list on the 
22nd February and on the daily list of 
the 25th February. The Assistant Registrar 
ordered that the Advocate should be re- 
minded and that the case should be laid 
before the Bench on the 4th Maroh. -When 
the case was called on the 4th March no 
cause was shown for further extension of 
time. It was admitted ‘that no intimation 
had been sent to appellaué up to that 
date. The Court thereupon directed that the 
appeal should be dismissed for default, 
Subsequently an application was made to 
review the order of dismissal on the ground 
that the Court had exceeded its jurisdiction 
under Order XVII, rule-3, in making.the order 
of dismissal. The application was admitted 
and notice was issued to the respondent, 
The learned Advocates on both sides have 
pow been heard. Mr, Robertson for the 
appellant cites the Allahabad case of Sitara 
Begam v. Tulshi Singh (1). In that oase 
it was held that a Court, had no power 
to dismiss summarily a Y plaintiff’s suit 
‘merely because: the plaintiff had failed to 
comply with an order of the Court direat- 
ing him within a sértain time to pay in 
a sum of money as the cost of preparing 
a map which the Court considered to be 
necessary for the desision of the suit. But 
the learned Judges remarked that the 
Munsif in that case was certainly not 
bound to adjourn the hearing of the suit, 
that it was for the plaintiff to establish 
her claim by such evidence as she was in 
a position to adduce on the date fixed and 
if that evidence failed to substantiate the 
claim, it should, of course, be dismissed. 
It is true that Order XVII, rule 3, does not 
expressly authorise the Court to dismiss 
the suit where the party to whom time 
has been granted, fails to produce his evi- 
dence or to sause the attendance of his 
witnesses or to perform any other ast 
necessary to the further progress cf the 
suit. What the rule says is that the 
Court may, in those sircamstances, proceed to 
devide the suit forthwith notwithstanding 
the party’s default, Mr. Giles argues that 


(1) 2314. 462; A. W, N. (1901) 149, 
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tbis- is „intended to be a concession to 
the party who is at fault inasmuch as it 
permits the Court to pronounce a decision 
there and then on such defisient materials 
as it may have before. it. The wording 
of the rule certainly favours this view, 
We have to consider what course remains 
for the Court to follow “when .it does not 
or cannot on the materials before it, pro- 
nounce a desision. It is certainly not 
bound to grant an adjournmént to the 
party -at fault for ‘the purpose of doing 
that which he has already had = snfficient 
time to do. The wording of the rule 
shows that the default of the party may 
ba sach as to prevent the suit from pro- 
eeeling any further. , In such circumstances 
it seems reasonable to infer that the suit 
must be strusk off or dismissed. The de- 
fault in the present case consisting in 
omitting to take necessary steps for the 
preparation of Bench copies and transla- 
tion of vernacular documents without which 
it was obviously impossible that the case 
gould proceed, it was not a case in which 
the Court could proseed “to deside the suit 
forthwith, the ‘materials before the 
Gourt being insuffisient for that purpose. 
| Allahabad case it was no doubt 


without the aid of the map which be had 
galled for, bat if Bench copies and trans- 
lations are not provided for a Bensh 
appeal, it is obviously, impossible for the 
case to proceed atal. — 

Two Madras cases of Shazk Saheb v. Mahomed 
(2) and Pethaperumal Ohetti v, M- Servaigaran 
(8) were also cited on bahaif of the applicant. 
These cases are authorities for holding that 
an order of dismissal for default does not 
always operate as a bar to a subsequent 
suit. But they do not show that a Oourt 
acta ultra vires in dismissing a suit when 
materiala essential for the progress of the 
suit are wanting owing to the plaintiff's 
default. 

We are of opinion that the order dis- 
missing the appeal in the present case was 
a lawful order and we dismiss the application 
for review with aosts, Advosate’s fes 3 gold 
mohurs. 

Application dismissed, 

(2) 18 M. 510, 4 Ind. Deo, (N. 8.) 1067. 

(8) 18 M. 466; 6 M, L. J. 189; 6 Ind. Dec. (N. 8.) 
675, 
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. MADRAS HIGH COURT. 
Seconp Crvit Appeat No, 1311 or 1917. 
April 19, 1918. 
Present :—Mr. Justice Phillips and 
Mr. Justice Krishnan. - 
SUNDARAM AYYANGAR— LEGAL 
REPRESENTATIVS OF Derenpant No., L— 
APPELLANT 
versus 
RAMASWAMLE AYYANGAR AND ANOTHER 

~ PLAINAIEE AND DRESNDANT No 2— 


RESPONDENTS. 

Madras Revenue Recovery Act (Mad. II of 1864), 
s. 374, 38 (1), proviso, 99—Madras Regulations I and 
Il of 1803—Madras Regulation VII of 1828, 8, 3--Sale 
for arrears of revenue—Confirmation by „Deputy 
Collector and approval by Collector, effect of —Pinality 
of order —Board of Revenue, powers of, to direct Collector 
to cancel sale—Swit to set aside cancellation and for 
possession —Limitation, ; 

Where a certain power is given tothe Collector by 
Statute, it is not open to the authority having only 
gencral powers of revision over him, to direct him to 
pass a special order contrary to what he has already 
done. [p. 698, col. 1.] a= 


Whero a revenue sale is confirmed by tho Deputy 
Collector and approved by the District Collector 
under section 3 of Madras Hegulation VIL of 182s, 
the order becomes final under section 38 (3) of the 
Madras Revenue Recovery Act. (p. 698, col. L. | 

The Board of Revenne has no jurisdiction to inter- 
fere with such order and direct the Collector to 
cancel the sale. [p. 693, col. L.] 

Where, therefore, a Collector, under the Board’s 
directions, in supersession of his order approving of 
a sale, cancelled it and the purchaser brought_a suit 
for setting aside the order of gancellation and for 
possession: ' 

Held, (1) that tha action of the Board of Revenue 
was wholly without jurisdiction; [p. 693, col. 1.] 


(2) that the suit was not governed by the limita- 
tion period prescribed in section 59 of the Madras 
Revenue Kecovery Actas the order cancelling the 
sale was only a review of tho previous order con- 
firming the sale. [p. 693, col. 2. | 

Damodra Nadar v. Manicku Vachaka, 3 Ind, Cas. 
463; 33 M, 6d; 19 M. L. J. 726;6M.L. T. 177, 
followed. i 

Venkata ¥. Chengadu, 12 M. 168; 4 Ind. Deo. (N. 8.) 
467, Raman Naidu v. Bhassoori Sanyasi, 26 M. 633 
and Iswara Pattar v. Karuppan, 8 M, L, J. 256, distin- 
guished, 

‘The proviso to section 38 of the Madras Revenue 
Recovery Act does not give power to set aside a sale 
after it has been confirmed under the first part of 
the section, [p. 693, col. 2.] 


Second appeal ‘against the decree of 
the Oourt of the Temporary” Subordinate 
Judge, Salem, in Appeal Suit No. 135 of 
1916 (Appeal Suit No. 62 of 1915, on the 
file of the District Court, Salem) preferred 
against the dearee of the Court of the Addi- 


A 
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“tional District Munsif, Salem, in Original Suit 
No. 578 of 1914. 
Mr. K. Bhashyam Atyangar, for the Appel- 
lant. 
Mr, B. Somayya. for the Respondents. 
The Government Pleader, for the Crown. | 


JUDGMENT :—In: this case a revenue 
sale was held, in which Ist defendant’s 
_land was sold under Revenue Recovery Act 
(II of 1854). A petition under section 
37A of that Act to set aside the sale, was 
dismissed and also a petition under section 
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or, and when his order was confirmed by 
the. District Collector,’ it became a final 
order passed by’ the Collector within the 
meaning of section 38 (3) and neither he nor 
the District Collector had himself power 
under the Act to pass any further order. We 
cannot accept a further contention that the 
proviso to clause (3) of section 38 gives power 
to set aside a sale after it has been con- 
firmed under the first part of the section. 


The power given under that clause is one 


-confirmation of the sale, 


38 (1), Act IZ of 1€64. These two orders . 


were passed by the Deputy Collector, and 
- his order of confirmation of sale, was 
approved by the District Collector under 
the powers conferred on him by section 
,3 of the Madras Regulation VII of 1228. 
By this confirmation the orderof sonfirms- 
tion under section 38 (3) of Act II of 
1864 became final. Later on, however, 
the Board of Revenue directed the Collest- 
or to “cancel thesale and ha cancelled it 
accordingly. Plaintiffs suit to set aside 
this last order and to resover possession of 
the property purohased by him at the revenue 
sale, has been decreed by the Subordinate 
Judge. The first otjection taken. is. that 
under Madras Regulations I and II of 1803 


- whioh gave the Board of Revenue power 


of general superintendense: over Collectors, 
the Board had the power to set aside the 
sale. When acertain power is given to the 
Collector by Statute it is not open to the 
authority having only’ general powers of 
revision over him, to direst him to pass 
a special order contrary to what he had 
already done. In this case the order 
cancelling the sale though purporting to be 


that must be exercised in lieu of the 

The third point is that this suit is barred 
by limitation under section 59 of Act II of 
1664, as it has not been brought within 


-aix months of the order complained against. 


The order setting aside the sale, was in effect 


. a review of the previous order confirming the 


sale and, therefore, following Damodra Nadar 
y. Municka Vachaka (1), we think that section 


"59 is inapplicable, for it was an order passed 


wholly without jurisdiction, and not’ under 
apy power conferred by the Act, ln this 
view Venkata v. Chengada (2); Raman 


- Naidu v. Bhassoori Sanyasi (3) and Iswara 


“MO, P. 


passed by the Collector was really the order , 


of the Board of Revenne who had no such 
power under Act II of 1864. We have 
mot been referred to any authority in 
support of this contention and we cannot 
accept it. ks the meres 
> Jt ii next argued that as the District 
Collestor has powers of revision over 
Assistant Collectors exercising the powers 
of a Collector, under Madras Regulation 
VII of 1828, he had under section 38 (3) of 
` Act IL of 1864 power to pass the final order 
cancelling the sale. Theorder under section 


* 88 (3) of Act II of 1864 was, however, 


passed in thig case by the Deputy Collect- 


Pa 


Pattar v. Karuppan (4) can be distinguished, 


The last argument is that, on the merits, 
the sale should have been set aside. 
The finding of the Subordinate Judge that 
no substantial injury was proced ta be 
due to the only irregularity in the conduct 
of the sale, concludes this point. 


The second appeal is accordingly dis- 
missed with costs of the Ist .respondent. 


“The memorandum of objections is dismiss- 


ed. 
Appeal dismissed; 
Memo. of objections dismissed. 


Ka) 3 Ind. Cas. 463; 83 M. 65; 19 M, L. J, 725; 6 M. 


$ 


. 7177, 
_ (2) 12 M. 168; 4 Ind. Dee. (N. 8.) 467. 
~ (8) 26 M. 638, 
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SAJJAD MIRZA V, NANHI KHANAM. 


OUDH JUDICIAL COMMISSIONER'S 
7 COURT, 
Seconp Civiu ApreaL No. 254 or 1917. 
February 18, 1918. 
Present :—Mr. Lindsay, J. O. 
SAJJAD MIRZA AND ANOTHER-— DEFENDANTS 
Nos. 1 to 3—ApPELLANTS ; 
‘versus ` 
Musammat NANHI KHANAM AND orsers— 
PrarntigF3 AND Musammat JINA BEGAM 
AND OTBERS—- De FENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 28—Benami purchase 
—Government servant, purchase by, in contravention of 
Government orders, validity of—Public policy—Pos- 
session of benami purchaser under void transfer for 
more than 12 years, effect of—Adverse possession, 

A purchase made benami by a Government 
servant in contravention of Government orders in 
that respect is void on the ground of publio policy, 
and the real purchase acquires no title under such a 
purchase. [p. 695, col. 2.] : 

A benami purchaser, holding under a void transfer 
but remaining in possession of the property for more 
than 12 years from the date of the purchase, acquires 


"by prescription a good title to the purchased property 


as against the ostensible purchaser. [p. 696, col. 1.] 


Appeal from the decree of the District 
Judge, Sitapur, dated the 2nd May 1917, con- 
firming that of the Subordinate Judge, 
Sitapur, dated the 22nd December 1916. 

The Hon’ble Syed Wazir Hasan, for the 
Appellants. 


Mr. Mohammad Wasim, holding brief of 
Mr. Mohammad Nasim, for Respondents 
Nos. 1 to 4, 


JUDGMENT.—The suit out of which this 
appeal has arisen, was brought for the pur- 
pose of recovering a 10-biswa share in the 
village of Muradnagar, the plaintiffs claim- 
ing title as heirs of one Murtaza Beg to 
whom it is alleged the property once belong- 
ed. One of the plaintiffs, Ali Husain, a son 
of Murtaza, subsequently withdrew from the 
suit: the result of this is that the remsin- 


‘ing plaintiffs claim to recover a one-third 


share of the property in question. 

The defendants were the heirs of one Asad 
Beg, the brother of Murtaza, and certain 
others claiming under them by transfer, and 
various pleas were raised for the purpose of 
defeating the plaintiffs’ claim: such of them 
as require to ,be discussed at this stage, 
will be referred to’ in the course of this 
judgment, 

Meantime a short statement of the facts 
will serve to elucidate the points which 
arise for determination in this Ocurt 
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It is now admitted that Murtaza Beg was 
at the time after the history of the pro- 
perty in suit begins, a Government servant 
in the district of Sitapur where he was 
employed as a Sadr Munsarim in the Settle- 
ment Department. In this capacity he 
was subject to certain orders of Govern- 
ment published in a Resolution No, 1252 A, 
dated the 17th September 1870, prohibiting 
servants of Government from acquiring land- 
ed property in the districts in which they 
were employed under pain of dismissal 
from service, 

It has been found by the Courts below 
and the matter is no longer in dispute that 
Murtaza Beg in contravention of these orders, 
acquired this 10-b¢swa share in Muradnagar 
by means of three sale-deeds executed in 
the year 1571. The transactions were benami, 
the object of Murtaza being to conceal from 
Government the fact that he had acted in 
defiance of its orders, One of the deeds 
was drawn in favour of Asad Beg, the brother 
of Murtaza; a second was in favonr of his 
brother-in-law, Muhammad Jafar, who was 
also a son-in-law of Asad Beg, the third 
deed was in favour of Murtaza’s son Abul 
Hasan. a A 

The finding is that Murtaza paid tbe 
price in each instance and that he was the 
real purchaser and this disposes of the de- 
fence set up to the effect that the property 
was in fact acquired by Asad Beg for hiraself, 

Murtaza Beg ‘died in the year 1575 
and there is evidence on the record to show 
that at the time of his death, he was actually 
in possession of this property the rents of 
which were collected on his behalf by an 
agent of his named Ahmad Khan. 

At the time of Murtaza’s death, his 
children were young, and there is evidence, 
accepted by the Courts below, to show that 
Asad Beg assumed management of the pro- 
perty at the request of Murtaza’s widow, 

In the year 1877 Asad Beg made a mort. 
gage of this Muradnagar property in favour 
of Mehrban Khan to secure a loan of. 
Rs, 250 which, according to the recital in the 
deed, was borrowed for the purpose of 
paying Government revenue due in respect 
of the estate. Asad Beg then died in the 
year 1880 and mutation was thereafter 
effected ix favour not of Asad Beg’s heirs but 
in favour of Abul Hasan who was 
Murtaza’s eldest son and soon after this 
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on the motion of Abul Hasan himself, 
mutation was made in favour of the other 
heirs of Murtaza as well. After this had 
been accomplished, we find that in the 
year 1881 Abul Hasan executed three 
deeds of further charge in favour of 
Mehrban who had taken the mortgage 
above referred to from Asad Beg in the 
year 1877, and later on the equity of redemp- 
tion was transferred to this mortgagee by 
the heirs of Murtaza. 

In the year 1907 Sajjad Mirza, the son 
of Assad Beg (the first defendant in the 
present. enit), sued for redemption of the 
mortgage executed by his father in 1877 
and obtained a decree: in spite of the 
mortgagee’s defence that he had no real 
title to the property and that the equity 
of redemption had passed to him by a 
transfer from the true owners, z.e, the 
heirs of Murtaza Beg. It was held that 
the mortgagee could not be permitted to deny 
the title of his mortgagor Asad Beg. The 
resulé was that Sajjad got possession in 
1908 by virtue of the desres for redemp- 
tion. 

Having lost the property, the represen- 
tatives of the mortgagee brought a suit 
against the ‘vendors of the equity of re- 
demption and succeeded in recovering the 
purchase money on the ground that con- 
sideration for the transfer had failed. 

These are the sironmstances which have 
led to the filing of the present suit. 

I have now to notice the pleas which have 
been urged here in second appeal, premising 
that the trial Court has given the plaintiffs a 
desree for recovery of a one-third share of 
the 10 biswas of Muradnagar subject to 


payment of a one-third share of the money ` 


which Sajjad Mirza had to pay for 
redemption; this decreas has been upheld 
in appeal by the District Judge. 

The first point urged is that the 
plaintiffs have no right to recover on the 
ground that the transfers of the year 
1871 now found to have been made in 


favour of Murtaza Beg, were void as 
being opposed to publio policy. Another 
point of a kindred nature is that the 


transfers were fraudulent in the sense that 
Murtaza Beg worked a fraud upon the 
. Government which employed him by con- 
sealing the fact ‘that he had acquired 
property in contravention of Government 
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orders and thereby avoiding the dismissal 
from service which would have ensued had 
the real facts been known. 


This latter aspect of the case does not 
seem to have been presented in either of 
the Courts below: the other argument 
‘was advanced, however, and repelled on 
the strength of two Full Bensh ralings 
of the Allahabad High Court reported 
as Bhagwan Dei v. Murari Lal (1) and 
Kamala Devi v. Gur Dial (2) respectively. 
The judgments in these cases overrule 
two previous decisions of the same Court 
reported as Shiam Lal v. Ohhaki Lal (38) 
and in Sheo Narain v. Mata Prasad (4). 

I may say at once that I om unable 
to accept the dostrine laid down in the 
Full Bench judgments just mentioned and 
that if the desision of this case turned solely 
upon the question of the validity or invalidity 
of these transfers to Murtaza Beg regarded 
from the pointof view of publio polisy, 
I should have had no difficulty in finding 
that Murtaza acquired no title under the 
three benam? deeds of the year 1871. 

However, I need not go into this 
question for the purpose of deciding this 
appeal. | 

Let ib be assumed that the deeds did 
not operate to transfer any title to Murtaza 
Beg either on the ground that the trans- 
actions of transfer were against publio 
policy, or constituted a fraud upon the 
Government. 


The findings of fact are that Murtaza 
actually had possession of this Muradnagar 
property from the time of its acquisition 
till the time: of his death and that his 
heirs were in possession after his death 
as far as if was possible for them to be, 
The Oourts below hold that Asad Beg’s 
ostensible possession after Murtaza’s death,” 
was in reality possession on behalf of 
Murtaza’s heirs and that he was acting 
for them when he made the mortgage 
with possession in fayour of Mehrban in 
the year 1877. The possession of the 
mortgagee from that year ap till the 


(1) 36 Ind. Oas. 259; 14 A. L.J. 962; 89 A, 51, 
(2) 36 Ind, Cas. 319; 14 A, L, J. 969; 89 A, 58. 
(3) 22 A. 220; A. W. N. (1900) 30; 9Ind. Dec. 


(N. 8.) 1177. z 
(4) 27 A. 73; L A. L. J; 412; A: W, N, (1904) 167, 
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time of redemption in 1905 was the 
possession of the real owners and no 


possession adverse to them began to run. 
prior to the latter year when Sajjad Mirza 
got redemption and began to assert an 
adverse title. 

On these facts it appears to me to be 
impossible to argue that Murtaza’s heir 
have still no title to the property. If 
their father began to hold without any 
title 
death, his heirs have held proprietary 
possession till ‘the year 1908 (actual 
possession having been with their mort- 
gagee from 1877 till 1902} a good title 
to the property has been acquired by 
prescription. It could not for a moment 
be contended that the persons who sold 
this Muradnagar property in 1&71 and 
who, if it be assumed that the transfers 
were void, continued to be the true owners, 
sould have successfully maintained a suit 
against Murtaza’s heirs after the lapse 
of twelve years’ possession on their part: 
the title void in its inception became a 
good title by virtue of more than twelve 
years’ adverse possession. 

These being the facts, the heirs of 
Asad Beg, the defendants to this suit, 
cannot claim that they have a title to this 
Muradnagar property. They have failed to 
prove that the property was acquired by 
Asad Beg in 1871 as they asserted: and 
at the most they can only show about 
eight years’ adverse possession for they 
ceme into possession only in 1908 and the 


_ present suit was brought in 1916. 


I am clear, therefore, that title to this 
property is with the plaintiffs and that 
the suit was brought within limitation. 
This finding disposes of ‘the pleas raised 
in the first, second and fourth grounds of 


appeal. 
There remains to be noticed only the 
point taken in the third ground it is 


pleaded that the judgment in the redemp- 
tion suit brought, by Sajjad Mirza 
operates as res judicata on the question of 
title. 

It was admitted before me that this 
point was not taken in the Courts below. 
There the argument was that the judg- 
ment which barred the present snit, was 
the one which was delivered in . the suit 
brought by the ex-mortgagee after redemp- 


in the year 1871 and if after his ` 
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tion to recover from the heirs of Murtaza 
the money which he had paid to them 


for the equity of redemption. That plea 
was bound to fail because the present de- 
fendants were no parties to that suit. . 

As for the plea of res judicata now 
raised, if itis possible for the defendants 
to raise it for the first time in second 
appeal, I am of opinion that it cannot 
prevail. 

In the first place the heirs of Murtaza 
were not and could not have been parties 
to the redemption suit for ab the time 
that suit was brought, they had lost all 
interest in the mortgaged property as 
they had conveyed the equity of redemp- 
tion to the mortgagee. The suit was not, 
therefore, one inter partes and it cannot 
be said that the present plaintiffs claim 
through the mortgagee who was the 
defendant in that snit. On the contrary, 
it bas been explained that after the 
mortgagee was obliged’ to submit to 
redemption and lost the property he 
compelled the present plaintifis, by means 
of a suit, to refund to him the money 
which he’ had paid to them as the price 
of the equity of redemption. 

Further it was never ‘decided upon the 
merits in that suit that the present plaint- 
iffg had no interest in the property now 
in dispute. It is trie that the mortgagee 
tried to put forward the defence that 
they and not Sajjad Mirza were the real 
owners, but the defence was ruled out or 
the ground of estoppel as the mortgagee 
who had taken the mortgage from Asad 
Beg, tke father of Sajjad Mirza, could not 
be heard to allege want of title in his own 
mortgagor. The result was to prevent the 
mortgagee defendant frem raising a ques- 
tion of title to the mortgaged property 
and consequently there was nob and could 
not be any determination of that question. 
There is nothing, therefore, arising out of 
the litigation in the redemption suit to bar 
the claim now put forward by the plaintiffs. 
I have now disporned of all the pleas raised 
in second appeal. The decree of the Court 
below is right and is affirmed. 


I dismiss the appeal with costs. 
Appeal dismissed. 
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. PATNA HIGH COURT. 
Firsr Crvin Appeat No. 78 ór 1915. 
August 9, 1918. 
Present:-Mr. Justice Roe and Mr. Justice. 
b Jwala Prasad. 
Babu RAM SUMRAN PROSAD. AND ANOTHER 
PLAINTIFES— APPELLANTS 
versus ° 
Musammat SHYAM KUMARI AND OTHERS— 


Derenpants— RESPONDENTS. 

Hindu Law— Widow—Compromise by widow, whether 
binding on rerersioners—Collusion—Burden of proof 

A Hindu widow is entitled to avoid the expenses 
of litigation by compromising a bona fide claim, 
subject to the qualification that the compromise is 
made forthe benefit of the estate and not for the 
personal advantage of the widow. ip. 699, col. 1.] 

Where, however, the reversioners seek to set aside 
such a compromise, the burden is on them to show 
that the compromise was entered into by the widow 
collusively for the purpose of conferring upon herself 
a, benefit at the expense of the estate. [p. 700, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Darbhanga. 

Messrs. 8. M. Mulick, Harihar Prasad Sinha, 
P. N. Sinha and Naresh Ohandra Sinha, for 
the Appellants. 

Messrs. Fugh, Sultan Ahmed, Chandra 
Sekhar Banerji, Saroshi Ohandra Mitter, B. 
NG Mitter, Tahir and Murari Frasad, for the 
Respondents. 

JUDGMENT, 

Ros, J.—The plaintiffs in this case are 
egerieved by a decree of the Subordinate 
Judge of Darbhanga, dismissing their suit 
for a declaration that certain agreements 
entered into by a Hindu widow with 
regard to the estate. to which they are 
reversioners, be set aside as fraudnlent 
aud. còllusive. The facts of the case and 
pleadings thereon, have been clearly set 
- forth in the judgment of the Jearned 
Subordinate Judge. On the 18th July 
1895 the former holder of the estate, 
‘Brij Mohan Lal, - brought a suit against 
the defendants Brij Bihari Lal and Gobind 
Lal to recover Rs. 44,893 with interest 
upon two mortgage bonds, dated 23rd June 
‘and 80th December 1894. During the 
pendency of the suit Brij Mohan Lal 
died and his widow, the present defend- 
ant No. 1 Musamaat Shyam Kumari, 
was substituted as plaintiff. The suit 
was not defended by Brij Bibari Lal and 
Gobind Lal; but a claim was, mada by 
the. Maharajah Bahadur -of Darbhanga 
‘upon. a ‘pricr mortgage, The learned 
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Subordinate Judge in decreeing the suit 
against the mortgagors -made an order 
that the prior mortgage of the Maha. 
rajah should be redeemed by deposit 
of nearly Rs. 25,000 before the mort- 
gaged property could be brought to sale 
on the mortgage of Brij Mohan Lal. 
The matter was taken to the Judioial 
Committee and in 1904 the decree made 


by the learned Subordinate Jadge was 
upheld, The widew Musammat Shyam 
Kumari made the necessary deposit and 


proceeded to take steps to bring the mort- 
gaged property to sale. Finally on the 
20th June 1912, all the mortgaged pro. 
perties, ten in number, were put to auo- 
tion and purchased by the decree-holder 
Musammat Shyam Kumari herself for 
Rs. 65,075. At this stage the sum due 
the mortgage amounted to 
Rs. 1,41,959-2-6. The mortgagors Brij 
Bihari Lal and Gobind Lal were connections ` 
of the late Brij Mohan Lal. They approached 
the widow for a lenient treatment of. 
their case. They had put in an appli. 
of the sale 
on the ground of fraud and _ irregularity 
and had also put up a minor member 
of their family to bring a suit contesting 
the mortgage decree. The widow apparent- 
ly was tired of the litigation which had 


-been going on for eighteen years, but ker 


main idea in compromising’ the matter 
was to spare as far as possible Brij 
Bihari Lal, ber  husband’s relative She 
says in her evidence that her main reason 
for compromising the suit was to avoid 
further expenses in litigation; but this 
statement seems to have been put into 
her mouth by her own Pleader. The arrange- 
ments for the settlement of the dispute were 
as follows :— 

The widow was to allow the sale to 
bs set aside, and private purchasers, one 
of whom .was the widow’s own brother, 
were to purchase eight of the mortgaged 
Rs. 69,000. Of this 
Rs. 66,000 was to be paid to the widow 
in ‘cash and the balance Rs. 3,000 
was to remain with Brij  Bibari Lal, 
On réceipt of the Rs. 66,000 in oash the 
widow was to certify full satisfaction of 
the degree. The two properties not sold 
to private parties, were to remain in pos- 
session of Brij Bihari subject to a 
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mortgage lien to the widow to the extent 
of Rs. 5,060. When these negotiations came 
to the ears of the present plaintiffs, the 
reversioners to the estate, they put in a 
petition praying that the widow be restrained 
from settling the matter on these terms 
and asking permission to contest the 
judgment-debtors’ application to set aside 
the sale. This petition was refused. 
The arrangements made with the widow 
were carried into effect The sale was 
set aside and full satisfaction certified. 
On the following day, the reversioners put in 
the present suit asking for a declaration that 
all the defendants, that is to say, the widow, 
the judgment-debtors and the purchasers 
of the property, have in collusion and con- 
cert with one another, with a view to 
make wrongful gain and to deprive the 
plaintiffs of their reversionary rights quite 
improperly and without any right and lawful 


. necessity, cansed the sale of the properties 


' mentioned,- to be set aside by means of 


2 


collusive and fraudulent proceedings and 


. that the plaintiffs are not bound thereby. 


.. sompromise 


` 
> 


. pther decision. 


To this plaint there was a, note or post- 
script added, that in case the defendant 
first party, that is the widow, intentionally 
fails to take out execution of the deorée 
on the mortgage, the plaintiffs will bring 
a suit for the appointment of a Reseiver 
and get the said decree executed through 
the Receiver. The learned Subordinate 
Judge devoted his attention to two main 
jssues in the case, Firstly, whether the 
parties were governed by the Mitakshara 
‘or Mithila Law and secordly, whether the 
made by the widow was 
fraudulent: and collusive. He decided the 
first of these issues in favour of the plaint- 
iffe, and it is admitted at the Bar on 
behalf of the respondents that he could 
not on the evidence bave arrived at any 
Upon the question of fraud 
and collusion, he was of opinion that the 
plaintiffs had not made ont their case. 
He summarises his conclusions on the evi- 
dence as follows:—‘I, therefore, find that 
in compromising the case, her intention 
was far from injuring the plaintiffs’ 
reversionary rights in any way, but she 
was moved by pity towards the condition 
of Lala Babu and while she was secmoved, 
she did not forget ‘the interest of the 


_ estate which was duly protected.” 
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If we sould agree with the learned 
Subordinate Judge that this was the 
logical conolusion to be drawn from the 
evidence, the case would, of course, be at 
an end, For my own part I entirely fail 
to see what benefit the reversioners got 


out of this arrangement, The diffculty 
that confronts us is that there is on 
‘the record no tangible evidence upon 


which we oan satisfy ourselves as tothe 
actual value of the property that had been 
sold in execution of the desree. There 
is a great deal of evidence to show that 
in the ciroumstances of the case no one 
was prepared to give more for it than was 
obtained. Bat this unwillingness to buy 
the property at a higher figure was due 
less to considerations of the value of 
the property than to sonsiderations of the 
somewhat complicated legal position that 
would arise from the setting aside of the sale 
and the disposal of the properties: by private 
treaty. Tt would. have been easy for 
either side to have produced the papers 
of the recently completed Record of Rights 
as the basis for an accurate computation 
of- the value of the property. But neither 
side took this step. We must assume 
that if it had been: poasible for the plaint- 
iffs to have proved that the sale by 
private treaty was at prices grossly in- . 
adequate, they would have produced these 
papers, On the other hand, it may be 
equally said that if the prices paid 
actually represented the value of the thing 
sold, the defendants would have put these 
papers upon therecord. The whole question, 
therefore, seems to me to be one of the 
barden of proof. ` X 

That it was accepted in the Conrt 
below that the burden of proof lay upon 
the plaintiff, is clear from the frame of 
the 6th and Sth issues. Are the appli- 
cations for setting aside the sale and 
also the applications dated the 19th 
August 1912, filed in Execution Case 
No. 179 of 1910, certifying satisfaction of 
the decree under execution and agreeing 
to the sale being set aside fraudulent, 
collusive and illegal? If not, whether the 
order setting aside the sale will stand 
good ? 

Whether the sale of the properties by 
defendants second party todefendants third 
party was fraudulent and inyalid P and. 
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have the purchasers acquired a valid title 


to them against the reversioners P 

In dealing with the decisions of the 
Judicial Committee upon the right of a 
Hindu widow to compromise litigation 
which is in her charge as representing 
the estate, the Courts in Caloutta have 
taken two broad lines, the’ one based on 
the decision in Imrit Konwur v. Roop Narain 
Singh (4), the other on Katama Natchier 
v. Rajah of Shivagunga (2), And the broad 
line of decisions bas beer that a widow has.no 
right to bar the succession of the rever- 
sionera to the estate as a whole but is entitled 
to release a part of the estate by compro- 
mise of a bona fide claim, provided that 
the’ sompromise is not shown td be un- 
fair or made solely for her own benefit 
to the prejudice of the interests of the 
reversioners. The whole case law was 
reviewed in the arguments in Khunnt 
Lal vy. Gobind Krishna Narain (3). The 
standpoint from whish compromises such 
as, the compromise before us, have been 
attacked, has invariably been that the 
release of a part-of the estate by the 
widow is in fact an alienation, and the 
conclusion of their Lordships was upon a 
review of the oase/ law “That the true 
test to apply to a transaction which is 
challenged by reversioners as an alienation 
_ not binding on them is, whether the alienee 

derives title from the holder of the limited 
interest or life-tenant. In the present 
case,” they say at page 367*, “Khairati 
Lal acquired no right from the daughters 
of Danlat, for ‘the compromise,’ to usa 
their Lordships’ langnage in Rani Mewa 
Kuwar v. Ronit Hulas Kuwar (4), ‘is based 
on the assumption that there was an 
antecedent title of some kind in the parties, 
and the agreement acknowledges and de- 
fines what that title is.’ ” 

The parties in the case before us whose 
purchase is challenged, derived their title 
not from the widow but from tbe owners, 
Brij‘ Bikari Lal and Gobind Lal. Their 

(1) 6 C. L. R. 76 ‘P. C.). 

(2) 9 M.I. A. 539 at p. 604; 2 W.R. P. 0. 31; 1 
Suth, P. 0. J. 520; 2 Sar, P. O. J. 25; 19 E. R. 8483. 

(3) 10 Ind. Cas. 477, 83 A, 856; 21 M. L.J. 646; 
(i911) 1 M. W. N. 432; 10 M. L. T, 25; 13 Bom, L. R. 
427; 13 0. L. J. 575;8 A, L. J. 552; 15 CO. W. N.545; 
88 I. A. 87 (P. 0.). 

(4) 11 A. 157 at p. 166; 18 B. L. R. 312; 3 Sar. P. 
C.J. 814 (P. 0.). 

*Pago of 83 A.— Ea, 
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rights to hold it free of all inoumbrances 
was not derived from the widow, but 
from the right of the mortgagor judgment- 
debtor to set the property free from the 
mortgage by .a deposit of the whole 
decretal amount at any time prior to the 
confirmation cf the sale. This right was 
established in the Calontta High Court 
by the decision in Bibian Bibi v. Sachi 
Bewah (5). A right to redeem is not: 
extinguished until the sale has been 
actually completed and the proceeds of 
the vale dealt with. The learned Chief 
Justice at paragraph 868 quotes she views of 
the Courts of Madras, Bombay and 
Allahabad as consistent with his own, 
The question before ‘us, therefore, is 
whether the widow was competent to com- 
pound with the mortgagor judgmert debtor 
upon his right to redeem by accepting 


in full satisfaction of her olaim' less 
than half of the amount actually due 
upon it, It is immaterial in my view 


whether we regard the subsisting mortgage 
decree as moveable or immoveable pro- 
perty. If by the composition made, she was 
wasting it tothe detriment of the reversioners, 
heraction would not be binding upon them, 
But T hold thatthe burden of proof is on the 
reversioners to show that this somposition 
entailed waste cf the property. A widow’s 
power to compromise has frequently been - 
compared with the powers of a guardian 
to compromise and the power of the Karta 
of a Mitakshara family to effect a cettle- 
ment. In Baboo Lekraj Roy v. Baboo Mahtab 
Chand (6) it was said that the interests 
of irfants would seriously soffer if a 
notion were to prevail that guardians 
were bound for their own security to oon- 
test all claims against an infant’s estate, 
whether well or ill-founded; and such a 
notion might prevail if the compromise 
of a claim of debt confirmed by a desree 
of a Oourt were to be set aside after 
sixteen years without distirct proof of 
fraud, and at page 615* of the same 
Volume dealing with an order treating 


the widow as the sole representati 
(6) 81 ©. 868; 8 O. W. N. 684, 7 vee 
(6) 14 M. I. A. 393 at p. 399; 17 W. R. 117; 10 B. I, 
= bel Suth, P. O. J. 586; 3 Sar. P. O. J. 43; 20 E. 


*8ee General Manager of the Raj 
j Durbhunga v, 
Maharajah Coomar Ramapat Singh, 14M, I. , 
A f + A, 695 at 


~ 


ae 


soe 
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an estate it was said: “From the above 
statement it is clear, that unless there 
be some fatal irregularity in the mode in 
which the deoree of the appellant was 
obtained or drawn up,.or some fatal 
irregularity in the . mode in which that 
decree bas been prosecuted, the estates 
have been regularly sold, and that the 
suit of the respondent, seeking- to set aside 
vsthe order for sale must fail.” These cases, 
however, do not deal directly with the 
power of the widow to settle disputes. 
The basis of all decisions upon the effect 
of a contested decree against a widow is 
to be found in Katama Noatchier v. Ra‘ah of 
Shivagunga (2): “The same principle which 
has prevailed in the Courts of this country 
as to tenants-in-tail representing the in- 
heritance, would seem to apply to the case 
of a Hindu widow, and it is obvious that 
there would be the greatest possible in- 
conyeniense in holding that the sucoced- 
ing heirs were not bound by a decree 
< fairly and properly. obtained against the 
In Tarines Ohurn Gangooly v. 


“set Watson & Oo. (7) Markby, J., said at page 


um 


i sə the 


haan 


aw 
owt 


ihi 


“ïn other matters, 


417, column 2: “It “seems to us muah 
more reasonabla to hold that, as represen- 
tative of the entire estate in the litigation, 
-she has the same control with respect to 
compromise as she has with respect to 
assertion of rights and with respect 
to appeal against an- adverse decision. 
It is, of course, possible that the trust 
thus reposed in the widow may be 
abused without detection, as may the 
very large discretion which, as the law 
now stands, she undoubtedly possesses 
But, on the whole, we 
think it will be found most favourable 
for the heirs that she should haye the 
power of compromise at every stage of the 
„ proceedings.” 

Avd `, in Karimuddin v. Gobind Krishna 
Naran (8) it was said that the preserva- 
tión of the estate and the costs of litiga- 
tion, for, that purpose, are objests which 
„justify a widow incurring debt and alien- 
ating a 
. discharge it. It seems to me clear that 
if a ‘widow is entitled to encumber the 


(7).12 W. R. 418; 3 B L R. A. O. 437. 

(8) 3 Ind. Oas. 795; 13 C. W. N. 1117 at p 1193; 31 
A. 497; 19 M. L. J. 687; 100 L. J. 243; 11 Bom. L. R. 
TA J. 8016 M.L, T. 275; 861. A. 138 
(P. 0 
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estate for the purpose of carrying on a 
litigation, she is equally entitled to avoid 
the expenses of litigation by compromising 
a bona fide olaim. Mookerjee, J., in 
Mohendra Nath v. Shamsunnessa (9), referring 
apparently with approval to the desision of 
Markby, J., above quoted, laysdown the rule 
thatthe principle in Katama Natchier’s case 
(2) is not limited to decrees in suits contested 
to the end and is subject tothe qualifica- 
tion that the compromise was made for 
the benefit of the estate, and not for the 
personal advantage of the limited owner. 
Upon consideration of this point he held 


that “the decree which has not been 
successfully impeached on the ground of 
fraud, sdercion, collusion or any like 


reason, operates as res judicata between the 
parties to the present suit.” 

I hold that in the case before us the 
burden of proof was on the plaintiffs 
to show. that the compromise ‘entered into 
by the widow Musammat Shyam Kumari was 
entered into collusively for the purpose 
of conferring upon herself a benefit at 
the expense of the estate. AlL that has 
been shown, is that instead of stripping 
the judgment-deb ors, near sonnections of 
the family, of every item of property 
which they possessed, they were allowed ` 
to retain a sum of Rs. 3,000. The 
litigation had already lasted 18 years; 
there were cases pending which might 
prolong it for many years further. lt is 
our common experience that though there 
may be nothing valid in the objections 
taken to an auction sale, the judgment- 
debtors will almost invariably oarry on 
their objestions to the sale from Court 
to Court merely for the purpose of hold- 
ing on to the property for a few more 
years. The widow would no doubt have 
succeeded in the end, but she would 
have spent perhaps Rs. 3,000, perhaps 
Rs. 10,000 in the ensuing litigation. 
The compromise of the claim whereby 
she avoided this expense, seema to me 
to have been a fair and-reasonable settle.” 
merit;' The whole facts of the case were 
clearly before the Court. The Court was 
aware from the petition of the present 
plaintiffs_that there were reversioners to 
be considered. There was no fraud ‘upon 


the Court. There is nothing to indicate 
(9) 27 Ind, Cas, 954, 210 L J. 167; 19 C. W, N, 
1280 


ni 7 sa 
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that the widow proposes 
money that has gone 
or to give it away. 


to waste the _ 
into her hands 
If it remains in the 
estate, or if it remains in her hands, it 
will come to the reversioners in due 
course, and in the absence of proof that 
the sum obtained by the sompromise' was 
grossly inadequate, it cannot be said that 
it has been proved that there was a 
fraud on the reversioners. The relief 
which the reversioners might and should 
have applied for, was a declaration that 


the widow be required to pay into 
Court the sum received upon the oom- 
promise in order that it might be in- 


This relief 
Instead they 
property, which pur- 
chasers have taken in good faith, free 
of .all ercumbrances on payment of 
Rs. 69,000 (as far as we know its full valae), 
subject to the residue of the mortgage 
debt, another Rs. 75,000. In asking that 
this compromise be set aside, the re- 
versioners are ‘seeking to impose upon 
the purchasers of this property a loss of 
Rs. 75000 to which they should not be 
held legally liable, and a gain to them- 
selves of Rs. 75,000 to which they are 
certainly not in equity entitled. The 
compromise made by the widow was at 
least a far fairer arrangement than that 
by which the reversioners seek to set it 
aside. In my view the learned. Subordi- 
nate Judge was right in refusing to the 
reversioners the declaration which’ they 
sought, I would dismiss these appeals 
with costs, ae 

JWALA Prasap, J.—I agree to the order 
proposed by my learned brother, 

Appeals dismissed. 


vested for their own beneGt. 
they have not asked for. 
seek to make the 
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ment to date of realisation—Contractual rate of interest, 
whether can be allowed—Biscretion of Court, 

The rate of interest which a Court can allow in 
a mortgage decree from the date fixed for payment 
tothe date of realisation; is in its-discretion. In 
exercising its discretion, however, the Court will 
ordinarily refer to the contractual rate, ifitbe a 
reasonable one. [p, 701, col. 2.] 


Appeal from the decree of the Subordi- 
nate Judge, Fyzabad, dated the 23rd April 
1915. 

Mr, Har Narain Dass, for the Appellant. 


JUDGMENT.—The suit out of which 
this appeal has arisen, was brought on a 
registered mortgaged-deed for Rs. 3,500. 
Interest at 10 per cent, per annum was 
provided for inthe deed, The suit was un- 
defended. The lower Court decreed princi- 
pal and interest to the date of snit and 
gosts. Six months were allowed for payment; 
and for that six mouths the lower Court 
decreed the contractual rate of interest, 
but decreed it only upon the prinsipal 
sum, It further decreed interest at 6 per 
cent. per annum from the date of payment till 
realisation, but this again only on the 
principal sum of Rs. 3,500. Hence this appeal. 

Respondents have not appearéd. 

There was no reason whatever why the 
contractual rate of interest should not- have 
been decreed upon the -decretal amount 
from the date of the decree to the date of 
payment, 

The rate of interest which the Court 
can allow from.the date fixed for payment 
to the date of realisation, is in its discretion. 
In exersising its discretion the Court will 
ordinarily refer to the contractual rate, if it 
be a reasonahle one. It was laid down 
by Lindsay, J. C., in Allahabad Bank, Limit- 
ed, Lucknow v. Rani Suraj Kuar (1) that 
according to the practice of this Court, the 
interest at the contract rate can be awarded 
in cases of this kind up till the date of 
realisation, provided the rate is deemed to 
be reasonable. I do not find that the rate 
of interest in the present case can be termed 
unreasonable. 


I, therefore, allow this appeal and pass 
a decree for Rs. 5,628-13-6 and costs. If 
this amount with interest at the rate of 10 
per cent. per annum be not paid withina 
further period of 3 months of this date, 


` (1) 26 Ind. Cas. 177; 1 0. L. J. 644, 


? 
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the mortgaged property shall be sold, future 
interest being allowed tothe date of realiza- 


tion atthe contractual rate. Appellant may 
have his costs of this appeal. 


Appeal allowed, 


MADRAS HIGH COURT. 
Arrear Soir No. 78 or 1917. 
Febrnary 5, 1918. 
Present;-—Justice Sir William Ayling, KT., 
and Mr, Justice Seshagiri Aiyar. 


BOBBA PADMANABJUDU AND ANOTHER 


— PLAINTIFFS — APPELLANTA p 
versus 
BOBBA BUCHAMMA—Derenpant-— 
RESPONDEKT, 


Specific Relief Act (I of 1877), 5. 42—~Declaration 
that Will containing power toadopt was not ewecuted, 
suit for, maintainability of —Discretion of Court. 

A suit lies under section 42 ofthe Specific Relief 
Act for a declaration that a Will giving power to 
the testator’s widow to adopt a boy was not in fact 
executed. [p. 704, col, 2.] 

Saudagar Singh v. Pardip Narayan Singh, 48 Ind, 
Cas. 484; 34 M. L. J. 67; 4 P. L. W. 62; 23 M. L. T, 
31; 16 A. L. J. 61; 7 L. W. 146; 27 0. Led. 186; 22 0, 
W.N. 436; (1918) M, W. N. 323; 20 Bom. L. R, &09; 
45 0, 510 (P. 0.), followed. 

Sreepada v. Sreepada, 12 Ind. Gas. 176; 35 M. 592; 
(1911) 2 M. W. N. 194 gnd Govinda v. Perumdevi 12 M, 
186; 4 Ind. Deo. (N. s.) 444, not followed. 

(Authorities reviewed.) 

Per Seshagiri Aiyar, J—Whenever a cloud is cast 
or attempted to be cast on the title of a plaintiff, he 
is entitled io come to Court under section 42, But 
where the cloud is flimsy or of a shadowy character 
or where the machinery of the Court is utilised to 
unnecessarily harass the defendant, the Oourt might 


refuse to grant relief even though the plaintiff can 


exercise his right of suit. [p. 702, col. 2; p, 703, col. 1.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Bezwada, dated 
the Ist November 1916, in Original Snit 
No. 48 of 1916. 

Mr. P. Narayanamurthi, for the Appel- 
lants, 

Messrs. B. Narasimha Row and O. Rama 
Rao, for the Respondent. 

JUDGMENT. 

SESHAGIRI ÅIYAR, J.—Plaintiffs sue for a 
declaration that a’ Will said to haye been 
made by their brother, the deceased husband 
of the defendant, authorising her to adopt a 
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boy, was never executed, The defendant 3 
pleaded in limane that such a suit is incompe- 
tent. The Subordinate Judge dismissed 
the suit; the only question in appeal is whe- 
ther this decision is right. 

The diversity of judicial opinion on the 
construction of seòtion 42 of the Specific 
Relief Act is so great that { have resolv- 
ed upon confining my citations to the 
cases desided in Madras and to the desi- 
sions of the Privy Council. If i may 
say so with respect, the consideration of 
this question has been rendered difficult 
by mixing up two distinct issues. Section 42 
of the Specific Relief Act, while indicat- 
ing the character of the right which may 
be declared by a Oourt of Law, leaves 
it to the discretion of such Court to grant 
or refuse the relief claimed. In arguments 
addressed., to Courts, and not infrequently 
in decisions also, the question of the right 
of suit has been mixed up with the ques-— 
tion of exercising discretion in regard to 
the relief, 

If 1 had only the language of the 
section to guide me, I would have little 
hesitation in holding that suits like the 
present are within sestion 42 of the Ast. 
There can be no doubt that the plaintiffs 
are entitled to protect their alleged -legal 
right as surviving co-parseners to their 
deceased brother’s estate. It must also be 
admitted that the defendant is denying 
that character by setting up the Will 
which, if true, would deprive the two 
plaintiffs of a third of their property There 
is a further consideration: in seeking the nid 
of section 42, a plaintiff may consider that if 
time elapses, the pretensions of the defend. 
ant who is interested in denying the 
plaintifi’s title, may gain momentum and 
may in the sourse of years render the 
task of refuting those pretensions very 
difficult. In fact, as I said in Gandla 
Pedda Naganna v. Sivanappa (1), whenever 
a cloud is cast or attempted to be cast on 
the title of a plaintiff, he is entitled to come 
to Court under section 42, 

It may be that, in many instances, the 
apprehended danger or the cloud on title 
may be of such a shadowy character and 
so flimsy that the Court in its discretion 
might refuse to grant the relief prayed 


(1) 26 Ind. Cas. 232; 38 M. 1162; 27M. L. J. 620; 
16 M, L. T, 310, 
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for. But that is no ground for saying 
that the suit is not maintainable. 

There have baen numerous instances in 
which notwithstanding an undoubted right 
to litigate, Courts have refused in their 
discretion to grant relief. The object to be 
borne in mind in such cases is to see that the 


machinery of the Court is not utilised for _ 


unnecessarily harassing the defendant. 

With these preliminary observations, I 
shall proceed to consider the degisions bear- 
ing on the section. In Madras there 
are cases which hold that where the 
plaintiff is not likely to be immediately 
affected, the suit should be dismissed as 
incompetent, Apparently the old English 
doctrine which prevailed before the enact- 
ment of the Specific Relief Act, to the 
effect that a declaratory decree ought 
not to be made unless there is a right 
to some “consequential relief which, if 
asked for, might have been given by the 
Court, has been accepted as a correct 
interpretation of section 42 of the Act. In 
Kathama Nachiar v. Dorasinga Tever (2), 
Sheo Singh Rai v. Dakho (3), Nogendro 
Ohundro Mittro v, Sreemutty Kishen Soondery 
Dossee (4) and Sadut Als Khan v. Khajeh 
Abdool Gunnee (5), the Judicial Committee 
enunciated this view with reference to 
cases which arose before the passing of 
the Specific Relief Act. In Madras even 
after the Act, that view was adopted. 
Gouwnda w. Perumdevit (6) is one of this 
class. The desision which the Subordinate 
Judge has relied on, wiz., Sreepada v. 
Sreepada (7), belongs to the same category. 
On the other hand, we have Govinda Pillut 
v. Thayammal (8) and Ohinnasawmy 
Mudaliar v. Ambalavana Mudaliar (9), 
which seem to take a broader view of the 
section. It is true in the latter case an 
adoption was set up; but apparently no 


(2) 21. A, 169; 23 W. R.314; 15 B. L. R.83; 3 Sar, 
P. O. J. 456; 3 Suth. P. O. J. 106 (P. C.). 

(3) 6 I.A. 87; 1 A. 638; 20. L. R. 193; 3 Sar. 
P. 0. J. 807; 3 Suth. P, O. J. 529; 2 Ind. Jur. 396; 1 
Ind. Dec. (N. s.) 481 (P. C.). 

(4) Sup. Vol. L A. 149; 19 W, R. 133; I1 B. L. R. 
171; 3 Sar. P. C. J, 208 (P. C.). 

(6) Sup, Vol I. A. 165; 19 W. B. 171; 11 B. L. R 
208; 3 Sar, P. C. J. 229 (P. C). 

(6) 12 M. 136; 4 Ind. Deo. (N. 3.) 444. 

(7) 12 Ind. Cas. 176; 35 M, 692; (1911) 2M. W. 
N. 194, 

(8) 28 M. 57; 14 M. L, J. 209, 

(9) 20 M, 48. 
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hostile ast followed upon the setting up 
of the adcption. In Putianna v. Rama- 
krishna Sastri (10) the learned Judges 
beld that the relief under section 42 isnot 
restricted to cases covered by illustrations 
(e) and (f) to that section, and granted a 
declaration that a Will alleged to have 
been made by the last male owner, was 
never made. There are three recent Madras 
cases which may be shortly noticed. In 
Ramakrishna Pattar v. Narayana Patter (11) 
all that was laid down, was that section 42 
is not intended to enact a declaration in 
respect of a personal contract. In Muchirazu 
Ramachandra Row vy. Secretary of State 
(12) Mr. Justice Ayling with Mr. Justice 
Tyabji held that a declaration can be 
given against an order debarring a person 
from acting as a Vakil to another in a 
village Court. My learned colleague there 
said that even if the suit may not be coyer- 
ed by the Specifics Relief Act, the relief 


can be granted. These are the only 
Madras cases which need be consider- 
ed. 


Now as regards the Privy Council cases, 
reliance was placed by both the parties on 
Pirthi Pal Kunwar v. Guman Kunwar (13), 
The real decision in that case was that 
in the exercise of the discretion vesting 
in the Court below, it bad rightly refused 
to grant the prayer. It was a suit in 
which the song widow in possession 
sued for a declaration that an adoption 
by the father’s widow was void and | 


ineffectual. The Judicial Committee did not 
say such a suit would not lie. They said 
that they saw no reason to interfere 


with tbe discretion exercised by the Court 
below. In Janaki Ammal v. Narayanasami 
Aiyar (14), which was relied on by Mr, 
Narasimha Row, it was pointed out that 
a cause of action with which the plaint- 
iff came to Court, namely, waste by the 
widow, having been found to be untrue, 


(10) 30 M. 198; 17 M, L. J. 874. 

(11) 26 Ind. Cas. 883; 39 M. 80; 27 M. L. J. 634; 
(1914) M. W. N, 912, 

(12) 31 Ind, Cas, 310; 39 M. 808, 

(13) 17 0. 983; 17 I. A. 107; 5 Sar. P, C. J, 569; 
Rafique & Jackson's P, C. No. 118; 8 Ind. Deo. (N. B.) 


” 1167 P.O). 


(14) 87 Ind. Cas, 161; 43 L A. 207;31 M. L. J. 225; 
39 M. 634; 20 M. L. T. 168; 14 A, L, J. 997; (1916) 2 
M. W. N. 188; 20 C, W. N. 1323; 18 Bom, L, R, 856; 24 

, La, J, 309; 4 L. W, 530 {P. 0). 
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it} was not open to the plaintiff to ask 
that his right as reversioner to succeed at. 
some future time should be declared. In 
the. last but one paragraph of the judg- 
ment, itis said that if the plaintiff came 
to Court for a bare declaration of his 
: rights without alleging that there was 
4 any infringement of sucha right, the 
Court would reject such a suit, and the 
fact that a false cause of action was 
alleged in the plaint, was no ground for 
deciding the contingent title of the plaint- 
iff? I do not think that this 
helps .the respondent. In another Privy 
Council gage, Sheoparsan Singh v., Ram- 
nandan Prashad Narayan Singh (15), Sir 
Lawrence Jenkins, -sounds a note of warn- 
ing against the machinery of the Court 
> being abused by suits under sestion 42 of the 
` Specific Relief Act. Here again it was 
decided that a mere declaration of the 
right of the plaintiffs to succeed at some 
future . time should” not be granted. In 
Saudagar, Singh.v. Pardip Narayan Singh 
(16) Lord Parkerin delivering ths judg- 
ment of, the Judicial Committee says: “It 
appears to their Lordships to be clear 
on this section that where any deed is 
executed, the result of which may be to 
prejudice fhe interests of tbe. reversionary 
heirs, those heirs, though still reversionary 
and thoigh they may never getany title 
“because events may preclude them from 
~ doing so, mayi have a declaration as: to 
z the effect of the deed.” Applying that 
-principle to the present case, it may be 
‘gaid that where a Will is set up the 
result of which may be to prejudice the 
~ interest of the plaintiffs, though ultimately 







Tita fhe adoption referred to in the Will may. 


~ not take place, the plaintiffs are entitled 
-<3 fo the declaration they have claimed. In 
“my -opinion this latter pronouncement of 
the Judicial Committee which is binding 
on us is decisive of the question; aud if 
I may say so with the ‘greatest respect, 
gives effect to the true intent of section 
42 of the Specific Relief Act. 
[&4(15) 33 Ind, Cas. 914; 43 I A. 91; 14 A. L. J. 466; 20 
C. W. N. 738; 18 Bom. L. R. 397; 280. L. J. 621; 
(1916) 1 M. W. N. 419; 20 M. L. T, 14,3 L. W. 544; 31 
M. L. J. 77; 43 O. 694 (P. C.). 
(16) 43 Ind. Cas. 484; 34 M. L. J. 67; 4 P. L. W. 
1152:23 M. L. T.31; 16 A. L. J, 61; 7 L. W. 146; 27 C. L. 


i aiJ: 186; 22 0. W. N. 436; (1918) M, W. N. 323; 20 Bom. 


ob R. 509; 45 0. 610 (P.O), 
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An examination of some of the Madras 
eases to which I have referred, notably 
Govinda vy. Perumderi (6) and Sreepada v. 
Sreepada (7), tends to show that where 
there is no possibility of immediate injury 
flowing from a contemplated act, deed, or 
other instrument, 
allow a suit to be instituted. With all 
respect I should like to point out that 
instead of saying that a suit does not 
lie under such circumstances, it would be 
more correct to say that Courts should not 
grant relief in such cases. Govinda v. Perum- 
devi (6) and Sreépada v. Sreepada (7) are 
really instances of cases in which the Courts 
in their discretion would have been jus‘i- 
fied in refusing the relief: and I do not 
think any harm will be done by interpret- 
ing them in the way I have indicated. 


In the present case it may be open to 
the lower Court to find on hearing the ` 
evidence that the allegations are not of 
such a character a3 to sompel the Court 
to grant the relief. In my opinion the 
conclusion come to, that the suit is not within 
the meaning of section 42 of the Spesific 
Relief Act, is wrong. I would, therefore, 
reverse the decree of the Subordinate Judge 
and remand the suit for disposal on the 
merits. Costs to abide the result, 


Aytine, J.~I am in entire agreement 
with the conclusion arrived at by my 
learned brother, whose judgment I have 
had the advantage of perusing, and to 
which I oan add little. It seems to me 
that the defendant in this- case (widow 
of plaintiff's undivided brother) was in- 
terested in setting up and utilising the 
power to adopt contained’ in her late 
husband’s alleged Will,-in other words, in 
denying plaintiffs’ right of succession by 
survivorship to the whole joint family pro-- 
perty. In such circumstances, the present suit 
would appear to be under section 42 of the 
Spesific Relief Act. í can see nothing in 
the section to justify the view whioh 
seems to have been taken by the learned 
Judges in Sreepada v. Sreepada (7) ‘and 
having regard to the other rulings quoted 
in my learned brother’s judgment, and in 
particular to the spirit of the latest Privy 
Counsil case of Saudagar Singh v. Pardip 
Narayan Singh (16), I think we are justified 
in declining to follow it. It seems to me 


the Courts should not ’ 


n 
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that there can be no question of the ex- 
pediency of allowing the genuineness of such 
documents as the present to be tested as 
1 The difficulty of ascer- 
taining the truth, tends in almost every 
case to inorease with the lapse of> time, 
we have recently heard arguments in a 
case in which an adoption was made, 
based on a disputed authority to adopt 
said to have been given 28 years before. 
A view of the law which in such a 
case precludes the possibility of determin- 


ing tbe facts as ‘to the alleged authority’ 


until so late is one which I should be 
loth to adopt unless compelled by irresis- 
tible reasoning to do so, 

I concur in the order proposed -by my 
learned brother. 


N.O.P. Appeal allowed. 





5 PATNA HIGH COURT. 
First Civit Arrears Nos, 63 anp 76 or 1916, 
August 1, 1918. 
Present :——Mr, Justice Jwala Prasad and 
Justice Sir Ali Imam, Kr. 


HANUMAN BAKSH AND OTHERS — PLANY- 


irr3— APPELLANTS IN No, 63 AND RusponD- 
ENTS IN No. 76 
versus 


TIKAIT GANESH NARAYAN SAHA DEO 


AND oTaERS—Derenpants— RESPONDENTS IN 
No. 63 AND APPELLANT in No. 76. 

Chota Nagpur Encwmbered Estates Act (VI af 1876 
B.C.), ss. 3 (c), 12A—Contract by disqualified pro- 
prietor, validity of—Ratification of contract to pay 
debts incurred during period of disqualification, validity 
of. 

A disqualitied proprietor under the Chota Nagpur 
Encumbered Estates Act is incompetent to enter 
into any contract which may involve him or his 
heirs in peciniary liability. [p. 706, col. 2.] 

No suit can be brought upon a contract entered 
into by a disqualified proprictor after he emerges 
out of his disqualification by which he promises to pay 
any debt incurred by him during his disqualification, 
[p. 707, col, 1.] 

Appeals from a decision of the Subordinate 
Judge, Ranchi, dated the 31st January 1916. 

Messrs. Sarosht Charan Mitra and Baranashi 
Prasad Jhunjhunwala, for the Appellants in 
No. 63 and Respondents in No. 76. 

, Messrs. Rat Guru Saran Prasad and Atul 
Krishna Ray, for the Respondents in No, 63 
and Appellant in No. 76, 

JUDGMENT, 

dwari Prasad, J.—This ig an appeal by 
the plaintiffs who ara proprietors of a firm 


45 


in the town of Ranchi, called the firm of 
Hukami Ohand-Hardatt Rai. Hardatt Rai 
is dead, and the plaintiffs, his sons, are 
now the proprietors of that firm. They 
brought a suit’ in the Court of the Sub- 
ordinate -Judge of Ranchi for recovery of 
Rs, 48,225-1-10 principal and interest, on the | 
basis of a hand-note, dated the 4th May 
1911. The hand-note is said to have been 
executed by Raja Raghubar Sahi Deo, 
father of defendant No.1 and grandfather 
and great-grandfather of defendants Nos. 2 
and 3 respectively. 

The hand-note in question is said to have 
been executed in respect of Rs. 31,315, 
which was found duefrom Raja Raghubar 
Sahi Deo to the plaintiffs’ firm on the date 
of the hand-note. 

The Raja was the owner of the Zemin- 
dari known as Burway Estate, and de- 
fendant No. 5, Manmotha Nath Chatterji, 
was the manager and agent holding general 
power-of-attorney. Manmotha Nath Chat- 
terji executed the hand-note on behalf, 
and with the permission, of Raja Raghubar 
Sahi Deo. The Raja died in Jannary 
1914. The defendants are the heirs and 
surviving members of the family, The 
present suit was accordingly brought against 
them on the 4th of May 1914. 

Ths defendants in their written state- 
ment took all possible pleas, the- most im: 
portant of which was that the Raja was a, 
disqualified proprietor under the Chota 
Nagpur Encumberad Estates Act (VI of 
1876 B.C.) and was, therefore, incomps- 


tent to incur debt or to enter into any con- ' ` 
trast involving pecuniary liability, and that -’ 


the debts for which the hand-note in suit 
was executed, were all incurred during tha ` 
said disqualification of the Raja and therefore * 
the plaintiffs are not entitled to resover any- 
thing on thé basis of the said hand-note. 

The defendants denied that tha Raja 
ever borrowed any money from the plaint- 
iffs’ father, or that there was any necessity 
for the debts, or that the defendant No. 5, 
the Manager had any authority to execute 
the hand-note in question. 

The Court below, however, held that the 
hand-note was genuine and was executed by 
Manmotha Nath Chatterjias a duly con- 
stituted agent on behalf of the Raja, and / 
that the loans were taken from time to_ 
time for valid purposes of the Raja and- 
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the family. The entire sum with the  ex- 
ception of Rs. 533-2-0 was advanced by the 
plaintiffs’ firm between December 1907 and 
lst October 1908 and on an adjustment of 
account, Re. 17,790 was found due from 
the Raja to the firm on Ist October 1908, 
on which date a hand-note was executed for 
the said sum. Thereafter Rs. 533-2 0 was 
borrowed. The total sum, principal and 
interest, amounted to Ra. 21,999-8-6 on 26th 
July 1909 for which another hand-note was 
executed. On the 4th of May 1911, the 
amount due from the defendants’ father 
came to be Rs. 31,3815, for which the pre- 


sent hand-note on the same date was exe- - 


cuted. The Court further held that “the 
debts- were contracted for the purposes of 
the management of the estate and the estate 
was tertainly benefited.” Upon these find- 
ings, the Court below held that “the debts 
are binding upon the defendants unless by 
law they are not recoverable.” 

As to the question of limitation raised 
by the defendants, the Court below held 
that the suit was brought within 3 years 
from the date on which the hand-note in 
question was executed and hence it was not 
barred by time, although the debts were 
` astually contracted long before the exe- 
sution of the hand note. This view appears 
“to be correct inasmuch as the hand-note 
in question created a new contract between 
the parties and affords a new starting point 
- for the purposes of limitation. 

".1 The Court below gave a decree to the 

"a plaintiffs for Rs. 533-2-0 with interest, 
© . -against all the defendants and dismissed 

` the suit in respect of the rest of the claim 
on the ground that the debts were in- 
- curred during the period that the Raja was 
:@ digqualified proprietor under the protec- 
tion of Act Vi of 1876 of the Chota Nag- 
pur HEnoumbered Hstates Act and was, 
therefore, incompetent to enter into any 
contract involying him in pecuniary liability 
under section 3, clause (c) of the Act, and 
hence the suit of the plaintiffs is barred 
by section 12A, added to the Act by virtue 
of the Amending Act JII of 1909 B.C, 

The plaintiffs"have appealed to this Court 
and contend that the Court below is wrong 
in dismissing any portion of their olaim. 
On the other hand, the defendants have 

appealed against the order of the Court be- 
‘low giving a decree to the plaintiffs in 


respect of Rs. 533-2 0 with interest. 

The principal question that arises in eon- 
nestion with the plaintiffs” appeal is, een 
the debts incurred by the Raja covered by the 
hand-note in question are recoverable or not 
from the defendants. The Court below has 
held thatthe debts were all incurred (with the 
exception of Rs. 583-2 0) between Desember 
1907 and Ist October 1908. This finding is 
borne out by theevidence on the record and in 
fact it has not been seriously challenged. 
Ths Burway Estate belonging to the Roja 
was brought under the operation of the 
Chota Nagpur Enenmbered Estates Act, 
on the 29th September 1897 and was re- 
leased on the 16th July 1909 (Vide Exhibits 
Dand 4) with acash balance of Rs, 12,000 
after dissharging all the liabilities of the 
estate. The aforesaid debts, therefore, were 
incurred while the Raja was under the 
disqualification imposed by the said Aot. The 
disqualification is contained in sestion 3, 
clause (c) of which enacts “so ‘long as 
such management continues, the holder of 
the same property and his heir shall be 
incapable of entering into any contract 
which may involve them or either of them 
in pecuniary liability.’ The Raja and his 
heirs, the present defendants, were, there- 
fore, incompetent to enter into any contract 
involving them or either of them in pecuniary 
liability up to the lst Oetober 1908. The 
disability ceased on that date. 

It is contended on behalf of the plaintiffs 
that the hand-note in question of the 4th 
of May 1911 was executed long after the 
Raja had emerged from the disability and 
-was free to enter into any contrast. It 
is said that the hand-note in question is not 
only a ratification ofthe original contracts 
when the debts were actually inourred, 
but was also a new contract. Reliance is 
placed upon the case of Gregson y. Udoy 
Aditya Deb (L), where their Lordships held 
that “It ie quite competent toa person emerg- 
ing froma state of disability to take up and 
garry on transactions commenced while he 
was under disability in such a way as to bind 
himself as to the whole,” and at page 2334: 
“He became as free to manage his affairs 
as any other parson.” Upon the principle 
of ratification their Lordships held that the 

(1) 17 O. 222 at p. 232; 16 I. A, 221; 13 Ind. Jur. 
410; 5 Sar. P. C. J. 416; 8 Ind. Dec. (N. a) 686 (P. oy 

” #Page of 17 0,—Ed, 
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plaintiff in that case was entitled to the 
specific performance of the agreement to lease 
entered into by the defendant while under the 
protection of the Enoumbered Estates Act, 
which was not only confirmed by him but - 
that benefits were obtained hy him from 
the plaintiff on the basis of the agreement 
after the lease of his estate. The same 
principle was applied in the case of Roy v. 
Thakur Ram Jiwan Singh (2) and in the 
same volume Jagadis Chandra Deo Dhabal v. 
Satrughan Deo Dhabal (3). 

In Raja Satrughan Deo Dhabal v. Raja 
Jagadish Chandra Deo Dhabal (4), Rampini, 
J., held that “The intention of the Act was 
to render the holder of an estate so taken 
charge of entirely capable of contracting, 
and that a void contrast cannot be revived.” 
This is based upon sestion 11 of the Indian 
Contrast Act, according to which a person is 
competent to contract provided he is not 
disqualified from contrasting by any law to 
which he is subject. To remove the doubt 
created by the conflict of authorities and 
to prevent the disqualified proprietors from 
confirming or ratifying any contrast entered 
iuto by them during the period of their dis- 
qualification, or from entering into any new 
contract in respest òf the aforesaid debts, 
section 12A was added to the Act in 
1909. This sestian enacts that “no suit 
shall be brought to charge any person to 
whom property is restored (1) upon any 
promise made after such restoration to pay 
any debt contrasted while the management 
of the property was vested in the Mana- 
ger, or (2) upon any ratifivation, made 
after such restoration, of any promise or 
contract made while the management of 
the property was vested in the Manager.” 
The Amending Act was brought into force 
on the 24th March 1909 and itis, there- 
fore, contended that it could not hav> the 
retrospective effect of taking away the right 
of the Raja, which he, as a disqualified 
proprietor, had before the ralease of his 
estate, to confirm or ratify any debt in- 
curred by him during the disqualification 
or to enter into any contract in respect 
thereto. I$ is more than doubtfal whether 
he had any such vasted rights. Even if 
he had any, the Raja ceased to boa dis- 

(2) 83 0, 863; 10 O. W. N.-149. 

(3) 33 C. 1065; 40, L, J, 238, 

(4) 7.0, L. J. 678, 
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qualified proprieter on the 16th July 1909 
and, therefore, when the Act came into force 
(24th March 1909) the right to enter into 
any contract in respect of the debts in 
question had not accrned at all. Besides, 
the Amending Act does not at all purport 
to take away the right, if any, in the dis- 
qualified proprietor to confirm, tatify or 
deal with the debts incurred by him 
during the incompetency and, therefore, does 
not destroy any existing vested right that 
a disqualified proprietor may have. The 
section simply bars a suit in respect of the 
debts incurred during the disqualification 
by reason of any promise or ratification 
subsequent to the cessation of the disquali- 
fication, The bar in the section affects a 
sreditor, and not a debtor (disqualified 
proprietor). The contention, therefore, of 
the plaintiffs fails. They are not entitled 
to enforce their claim by means of a suit. 
In other words, their suit is incompetent. 

It is then contended that the section bars 
the suit against only the “person to whom the 
property iš restored.” In the present oase it 
is said that the property was restored to the 
Raja, and not to the present defendants, who 
are his heirs, and hence the suit against the 
heirs is not barred. It may beconceded that 
the Act beinga penal one, must be strictly 
construed and that no bar canbe placed upon 
the plaintiffs’ suit unless it comes within 
the express terms of the section. We 
have, therefore, to see whether the section 
contemplates any bar against the present 
defendants. The estate of the Raja was 
taken under the Act. The Raja and his 
heirs were disqualified from entering into 
any contract involving them or either of 
them in pecuniary liability; viJe section 3 
(e). The notification, Exhibit C, will show 
that the estate was restored to the owner 
(hereof, and in Exhibit D the name of 
Raja Raghubar Sahi Deo is mentioned as 
the person to whom the estate was re- 
stored. From Exhibit A, report of the 
Manager, paragraph 12, if is clear that 
the members of the family, namely, the 
defendants were maintained at the expense 
of the estate. In fact they claim to be 
the heirs of the Raja and that the estate 
has devolved upon them as such. There- 
fore when the estate was restored to tha: 
Raja, in effect it was restored to the de- 
fondants who are tho son, the grandson 
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and the great-grandson of the Raja and 
were fully represented by him, I, there- 
fore, hold that section 12A bars the 
present suit against the defendants. The 
appeal is accordingly dismissed with costs, 

As to the Appeal No. 76 of 1916 I am 
also of opinion that it should be dismissed 
with costs. This appeal relates to the sum 
of Rs, 533-2.0 which the Court below has 
decreed with interest against the defendants. 
This sum was borrowed at the time when 
the hand-note of the 26th July 1909 was 
executed, and hence after the Raja ceased 
to be a disqualified proprietor. The Court 
below has found it as a fact and I agree 
with that finding. It has also been held 
by the Court below that the debt was 
contracted for the family purposes whioh 
benefitted the defendants. There is no 
substance in this appeal and it is accord- 
ingly dismissed with costs, 

Tuam, J.—I agree, 

Appeals dismissed, 


nee 


MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 92 or 1917, 
February 26, 1918, 

Present: —Mr, Justice Phillips and Mr, 

` Justice Krishnan. ~ 
Maistry RAJABHAI NARAIN or CUTOH, 
ANJAR—DevrenDant—APPELLANT 
VETSUS 
Haji KARIM MAHOMED or BOMBAY 
THROUGH HIS RECOGNISED AGENT HUSSAN 
TYOOD SAIT—P.aintire— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 20—‘Cuuse 
of action’, meaning of—Carriage by sea—Short delivery, 


~ damages jor— Freight illegally collected, suit for return 


of--General average contribution, claim for—Juris- 
dicton—Peril to crew and cargo—Jettison—Principles 
governing general average—Municipal Courts, juris. 
diction of, over foreigners. 

The term ‘canse of action’ as used in section 20, 
Civil Procedure Code, means the whole bundle of 
material facts which itis necessary for a plaintiff to 
allége and provein order to entitlehim to succeed, 
[p. 709, col. 2.] 

A claim for general average contribution can be 
sustained only when the voyage has been completed 
and the vessel has reached its place of destination or 
some other port safely. If there are several goneral 
average acts during the same voyage the principle ig 
to make each owner of a sacrificed interest contri. 
bute to all the sacrificesin whatever order of time 
they may have occurred. The time of jettisoning 
cannot be taken as the time when the value of the 
goods is to be ascertained because the whole adventuro 
may aflerwards be brought to anend by the total 
oss of the ship and cargo when there can be no 


contribution at all, [p. 710, col. 1; p. 709, col. 2.] 

A claim for general average may be laid at the place 
where the voyage has safely ended. [p. 710, col. 1.] 

A Municipal Court is entitled to exercise juris- 
diction over a non-resident foreigner where the cause 
of action arises within its jurisdiotion.. The question 
whether its decree can be enforced against him in 
the foreign State isa question for disposal for the 
Courts of that State. [p. 710, col. 2.] 

Plaintiff chartered 1st defendant’s vessel to sail 
from Cutch to Basra; where it was to take 700 
bundles of dates and discharge them at Oalicut. First 
defendant was a resident of Cutch where the 
charter party was entered into. The ship experienc- 
ed rough weather on her way from Basra to Calicut, 
in consequence whereof the master (2nd defendant) 
had to jettison 165 bundles, The ship, however, 
reached Calicut in safety. The master refused to 
deliver to plaintiff any of the goods till the whole 
freight was paid.. Plaintiff paid the freight under 
protest and sued the owner of the ship and the 
master in the Calicut Munsif’s Court for (1) the 
rea of the excess freight collected, and (2) the price 
of: the bundles short-delivered, or (8) the amount 
due on ageneral average contribution. The defend- 
ants objected to the jurisdiction of the Court: 

Held, (1) that the claim for return of freight was 
properly laid in the Calicut Court as the freight was 
collected at Calicut; [p. 703, col. 2.] 

(2) that, as Calicut was the place of performance of 
the contract, the Calicut Court had jurisdiction to 
entertain the claim for the price of the short- 
delivered goods. [p. 709, col. a) 

(3) that as the voyage safely came toan end at 
Calicut, plaintifi’s cause of action for general average 
arose in Calicut. [p. 710, col. 1.] 

Second appeal against the deoree of the Dis- 
trict Court of South Malabar, in Appeal Suit | 
No, 274 of 1916, preferred against the decree 
of the Court of the Principal District Munsif, 


Calicut, in Original Suit No. 1035 of 1913. 


FAOTS appear from the judgment. 

Mr. T. R. Ramachandra Ayyar (with him 
Messrs. A. Sundaram, T, R. Krishnaswamy 
Ayyarand V. A. Krishna Ayyar), forthe Appel- 
lant,—The Munsif’s Court at Caliout had no 
jurisdiction to entertain the claim for general 
average. The jettisoning was not in Calicut. 
As soon as the sacrifice was made and the peril 
ended, the cause of action for contribution was 
complete. E 

The Calicut Coart could not also exercise 
jurisdiction over Ist defendant who was a 
subject of a foreign State. Any decree that 
it might pass, could not be enforced against 
him. The vessel against which the claim 
was made, was a foreign ship. 3 

The Hon’ble Mr, T. Richmond, for the Rə- 
spondent.—The vessel landed at Calicut, the 
port of destination and the causa of action 
for goneral average arose only on the date 
of its arrival, No slaim of that nature 
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could be sustained while the ship was still 
on its voyage. 

Though the Ist defendant was a resident 
of a Native State, he submitted to the juris- 
diction of the British Court and is bound by 
its deoree, though it is a question whether it 
can be enforced against him in Cutch, ` 

JUDGMENT, 

KRISENAN, J.—The question raised before 

us in second appeal is one of jurisdiction. 
The facts necessary to be stated for the 
decision are these. The plaintiff chartered 
a vessel named “Ganga Patharath " belong- 
ing to the Ist defendant to sail from Cutch 
to Basra and there to take on board 700 
bundles of dates and to discharge the same 
at Caliont. The charter-party was entered 
into at Cutch, the Ist defendant being” A 
resident of that place anda subject of the 
State of Cutch. Second defendant is the tindal 
or the masterofthe ship. The ship sailed 
to Basra and took on board 651 bundles 
of date, but on her yoyage to Calicut she 
met with rough weather in the Arabian 
Sea and to save her and the cargo the 
master had to jettison 165 bundles of dates, 
Oo her subsequent arrival in Caliout the 
master refused delivery of any of the plaint- 
iff’s goods till the freight for the whole 
consignment was paid and the plaintiff 
thereupon paid it under protest and took 
delivery of the remaining bundles. He has 
-now sued in the Calicut Court for the 
return of thg exoess freight collected and 
for the prise of the bundles short-delivered 
or in the alternative, for what is due to 
him on a “general average” account, 

The objection as to jurisdiction was taken 
in the first Court but it was overruled and 
a decree was passed against the Ist defend- 
ant for the refund of the excess freight 
and for-money due as “ general average 
contribution.” The Ist defendant has ap- 
pealed to us and has again raised before us 
this question of jurisdiction. 


The plaint, as I read it, combines 3 
claims based on three different causes of 
action; the first, for the refund of 
freight, based on the fact that it was illegal- 
ly collected from the plaintiff and this took 
plase in Oalicut; the second for the price of 
goods short-delivered which, according to the 
contract in the charter-party, were to be 
delivered in Calicut and the third, in the 
alterngtive, a claim for “ general ayerage” 


if the Conrt found that the goods were 
properly jettisoned. The cause of action for 
the first arose wholly in Calicut and for 
the second, in partin Calicut, as that was 
the place of performance. “It is clear that 
as regards these two causes of action, the 


- Calicut Court had jurisdiction but, as tothe 


cause of action for the 8rd claim, the learned 
Pleader for the appellant had argued that 
no part of it arose in Calicut. It is, there- 
fore, necessary to see what exactly is the 
plaintifi’s cause of action for his claim for 
general average. It is now settled that the 
term ‘cause of action’ as used in section 20, 
Civil Procedure Code, means the whole bundle 
of material facts which it is necessary for 
a plaintiff to allege and prove to entitle 
him to succeed. To sustain the plaintiff's 
claim in the present case, it was necessary 
to establish that his goods were properly 
on board ship, that they were preperly 
jettisoned to avert a danger which threatened 
the whole adventure and that, as a result, 
the ship and cargo against which con- 
tribution is claimed, were saved from damage 
or destruction. As laid down by Bovil, O. J., 
“The whole law on the subject is founded 
on the principle that the loss to the indi- 
vidual whose goods are sacrificed for the 
benefit of the rest, is to be compensated 
according to the Joss sustained on the one 
hand and the benefit derived on the 
other.” See Fletcher v, Alexander (1). To 
decide the extent of such sacrifice and the 
amount of contribution properly claimable, 
the voyage must have been completed or 
must have been definitely brought to an end 
at another port. See Carver on Carriage 
by Sea, section 416. Before the claim for 
contribution can arise,the ship and cargo 
must have been bronght to a safety in port 
for as observed by Bovil, ©. J., in the case 
above cited, page 383, the time of jettisoning 
cannot be taken as the time when the value 
of the goods is to be ascertained because 
the whole adventure may afterwards be 
brought to an end by the total loss of the 
ship and oargo when there oan be no son- 
tribution at all. To complete, therefore, the 
cause of action for “ general average” it 
is necessary to allege that the voyage has 
ended and the ship or the goods against 


which it is claimed, had been brought to 
(t) (1863) 3 O, P. 375 at p. 882; 37 L. J. O, P. 193; 


18 L. T. 432; 16 W. R. 803. 
-a Pago of (1868) 30, P —Ed, NE. 
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In fact it was held in 
v. Savill (2) that a 
maritime adventure is not at an end till 
all the goods are delivered. At any rate 
it is clear that it cannot be ended till the 
ship reaches its déstination or if the voyage 
be abandoned, some other place of safety. 
Appellant’s Vakil relied on the observations 
of the Privy Council in Strang, Steel & Oo, 
v. A. Scott & Co, (8), viz, “ In jettison the 
rights of those entitled to contribution, and 
the corresponding obligations of the sontri- 
bators, have their origin in the fast of a 
cemmon danger which threatens to destroy 
the property of them all; and these rights 
and obligations are mutually perfected when- 
ever the goods of some of the shippers have 
been advisedly saSrificed and the property 
of the others has been thereby preserved,” 
and argued that as soon as the particular 
peril which necessitated the sacrifice passed 
away, the cause of action for contribution 
was complete. But it seems to me that 
if cannot be predicated that the property of 
the others has been preserved till the 
maritime adventure has come to an end, 
Their Lordships’ observations are, therefore, 
not against the view I am taking. If there 
are several general average acts during the 
same voyage, the principle is to make each 
owner of a sacrificed interest contribute to 
all the sacrifices in whatever order of time 
they may have occurred. See Carver, section 
417. This can hardly be correct if-the right 
to contribution regarding any one sacrifice 
is to be taken to be complete as soon as 
the particular peril is past. I am, there- 
fore, of opinion that the fact that the 
voyage safely came to an end, is a part of 
plaintiff's cause of action for general average 
and as that took place in Caliout the Calicut 
Court had jurisdiction under section 20, Civil 
Procedure Code, to try the suit so far as 
it referred to general average as well, 


The learned Vakil for the appellant 
raised a further objection to jurisdiction 
on the ground that his client was a foreign 
subject, residing in Cutch and not in 
British India and that the vessel itself 
against which the claim was made, was a 
foreign ship. 

(2) (1882) 8 Q. B. D. 653; 61 In 
T, 643; 43 W. R. 588; 4 Asp. M. O. 

(3) 170. 262 at p. 370; 16" 1. A. 
338; 8 Ind. Deo. (N. s.) 780 (P. 0.), 


safety in port. 


J. Q. B. 426; 46 L, 
581. 
240; 6 Sar. P.O. J. 
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This objection is not valid,as a Municipal 
Court is entitled to exercise jurisdiction 
over a non-resident foreigner where the 
cause of action arises within its jarisdistion, 
The question whether its decree could be 
enforced against him in the foreign State, is 
a question for disposal for the Courts of 
that State. If the Ist defendant did not 
wish to be bound by the decree, he should 
not have appeared and pleaded to the cause 
and appealed and filed a second appeal as 
be has done; he has clearly submitted to 
the jurisdiction of the British Court. This 
objection must also be overruled. 

lt may be mentioned thatthe respondent 
urged that, under section 21 of the Civil 
Procedure Code the objestion as to juris- 
diction could not be urged before us without 
showing that there was a failure of justice. 
In the view I am taking it is not necessary 
to discuss the scope of this section. 

No objection bas been urged on the merits 
The second appeal, therefore, faila and is 
dismissed with cosis. 

Pairs, J.—I agree. Plaintifi’s cause of 
action against the ship-owner with whom he 
contrasted, is primarily the non-delivery of 
the goods contracted to be delivered, and it 
is only in order to meet the defence of 


jettison’ set up, that he has to rely on the 


doctrine of “ general average ’ according 
to which the ship-owner is still liable to 
contribute to the loss sustained although to 
a limited extent. In this view at least a 
part of plaintifi’s cause of action arose at 
Calicut and the suit was rightly filed in the 
Court there. 
Appeal dismissed, 
M. 0. P. 


PATNA HIGH COURT, 
Second Civ Arrear No, 584 or 1917. 
July 29, 1918. 
Present: — Mr Justice Jwala Prasad: 
and Mr, Justice Coutts. 
RAMA SINGH—Darenpant No. 2— 
APPELLANT 
Versus 
HARAKHDHARI SINGH AND oraers— 
PLAINTIFFS AND Musammat SAKALBASI 


KOER— Derenpant No, 1— RESPONDENTS. 
Evidence Act (I of 1872), 6, 8—Bengal Land Regis- 
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ration Act (VII B. O. of 1876) —‘Court,’ meaning of — 

Deputy Collector holding enguiry under Land Regis- 
tration Act, whether Court~Judicial enquiry—Con- 
struction of document—Compromise restraining powers 
of transfer of widow. 

A Deputy Collector holding an enquiry under the 
Bengal Land Registration Actfor the purpose of 
registering the names of rival claimants, isa Court 
within the meaning of section 3 of the Evidence Act, 
and the enquiry held by himis judicial enquiry, 
[p. 712, col. 1.J 

Where a compromise deed entered into between 
a Hindu widow and her husband's reversioners 
provided that ifthe widow made any transfer or 
created any incumbrance it would be null and void 
and that there would be no injury to the title of the 
reversioners: 

‘Held, that the compromise gave the widow the 
rights of a Hindu widow in her husband's estate. 
[p. 712, col. 2.] 

Appeal from a decision of the District 
Judge, Patna. 

Messrs. Sami and Khurshed Husnain, for the 
Appellant. 

Messrs. Fakhuruddin, Abani Bhusan Mu- 
kherji and Ram Gopal Choudhry, for the Re- 
spondents, 

JODGMENT. 

Jwata Perasan, J.—This appeal arises 
out of a suit brought by the plaintiff 
for a declaration that a sale-deed dated 
the 8th January 1915 executed by Musam- 


mat Sakalbasi Kuer, defendant No, 1 
in favour‘ of the appellant is invalid 
and inoperative as against the plaintiffs, 


that the appellant did not derive any title 
thereunder, and that it cannot in any way be 
binding upon them. = 

The plaintiffs are agnatic relations or 
reversioners of Hiabal Singh who died in 
the month of Fagoon 1309 Fasli without 
any issue. The defendant No. 1 is his 
widow. The defendant No. 2 the appellant 
purchased from the defendant No. 1 the pro- 
perties in question by a sale-deed dated 
the 8th January 1915 which is the subject- 
matter of the suit. Shortly after the death 
of Hiabal Singh, the plaintiffs and defend- 
ant No. 1 applied to the Collector for regis- 
tration of their nares in respest of the 
properties left by Hiabal Singh under Act 
VII of 1676 (Land Registration Act). The 
plaintiffs who are the reversioners claimed 
to have succeeded to the properties by 
right of survivorship. The defendant No, 1 
the widow on the other hand said that 
her husband was separate from the plaint-, 
iffs and that she inherited the properties 
as an heir under the Hindu- Law, The 
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land registration dispute was settled be- 
tween the parties and a compromiae peti- 
tion embodying the terma of the settlement 
was filed before the Land Registration 
Deputy Collector. On the lst of Desember 
1902 the Deputy Collector passed an order 
in the following words: “Petition of com- 
promise filed. Draw up decree accordingly 
and put upon 8rd instant.” On the latter 
date the order was “No objection filed; 
decree recorded, make entry in revised 
Register D etc.” By the terms of the 
compromise the widow defendant No. 1 was 
registered in the Collestorate Register D 
as a proprietor of the properties and 
accordingly she was in possession until 
the’ 8th January 1915 when she oxe- 
cuted the sale-deed in question in favour 
of the appellant, The reversioners, therefore, 
brought the present suit for a declaration 
referred to above. There were other reliefs ` 
also sought in the plaint, namely, that the 
right of the widow to remain in possession 
was extinguished on account of the invalid 
trausfer aud for the immediate registration . 
of the plaintiffs’ names. We are not, how.. ` 


ever, concerned at all with those reliefs, “tee 
nor are we concerned with the allegations... < 


of the plaintiffs in the case that the 
husband of defendant No. 1 was joint with 
them and that she had not inherited the 
property nor was she in possession thereof. 
The learned Subordinate Judge who tried 
the case, held that the husband of defendant 
No. 1 was separate from the plaintiff and 
that the defendant No. 1 was herself in 
possession of the property but that the sale- 
deed in question was executed without any 
legal necessity. Accordingly he passed a 
decree in favour of the plaintiffs declaring 
that the alienation of the properties in 
favour of the defendant No. 2 is invalid 
and not binding upon the plaintiffs, “after 
the death of the defendant No. 1.” The 
reversioners felt themselves, aggrieved by 
the last few words, namely, “after the death 
of the defendant No. 1” and preferred 
an appeal to the District Judge. The 
learned District Judge held that it was 
agreed betweer the parties according to 
the terms set forth.in the compromise peti- 
tion Sled in the land registration onse that 
‘Sf Musammat Sakalbasi Kuer (widow) makes 
any transfer or creates any incumbrance 
that will be null and yoid and there will 
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be no injury to the title of Jadunath Singh 
and Palakhdhari Singh aud their heirs and 
_ representatives,’ Tho learned District Judge 
< aocordingly held that the alienation made 
by defendant No.1 was null and void and 
that it conferred no title upon the alienee 
the appellant.- Upon this finding the judg- 
ment of the Court below was varied. 
The transferee of defendant No. 2 has, 
therefore, preferred the present appeal to this 

Conrt, 
It is contended on his behalf that the 


_ terms of the compromise petition sould 


=T not be used in evidence inasmuch as it 
"= purported to affect immoveable properties 
‘of over Rs. 100in value and, therefore, re- 
quired to be registered under section 17 
of the Indian Registration Aot III of 
The learned Subordinate Judge had 
,. “given effect to this contention - but there 
“ *is no reference of this in the judgment 
of the learned District Judge. Apparently 
“the point was not taken in appeal before 
him. Thereis no mention of this plea in 
the written statement filed by any of the 
: defendants. The piaintiffs based their claim 
> upon the terms of the compromise petition 
"n and filed a certified copy of it and also 
. of an order-sheet of the land registration 
“sasa wherein the Deputy Collector directed 
a decree to be prepared in terms of the 
compromise. No decree, however, appears 
to have been filed and perhaps no decree 
was prepared by the land registration 
department, but there can be no doubt 
that the compromise petition was given 
. effect to inasmuch as the name of the de- 
feridant No. 2 was registered. It was in 
respect of the property about which there 
was a dispute between the parties in 
the land registration department that the 
glause in question was inserted curtailing 
the right of the defendant No. 1 to transfer 
¿or incumber the property. On behalf of 
the appellant it is contended that the 
“enquiry held by the land registration de- 
partment for the purpose of registration 
of the rival claimants, was not a judicial 
proceeding, or an equiry by a Court. There 
does not appear to be any substance in 
‘this contention regard being had to 
‘the definition of the word “Court” given 
in the Hvidence Act, section 3, which 
says Court includes all Judges, Magistrates 
and all persons except arbitrators legally 


_ 


advised to take evidence. Sections 52 and 
58 of the Land Registration Act require 
the officer holding the enquiry ander the 
Act to take evidence. Be that as it may, 
there can be no doubt that the compromise 
petition itself purported to give the defendant 
No. 1 the right of a Hindu widow neither 
more nor less. The terms of that compromise 
referred to above namely that the transfer 
made by her will be null and void 
and would not in any way prejudice the 
right of tbe reversioners and their heirs 
and representatives, are intended to give 
her a life estate with such powers and 
limitations as are vested in a Hindu 
widow. This is obvious from the position 
of the parties and from a true interpreta- 
tion of the terms of the compromise, All 
that appears to have been intended is that 
alienation made by the widow should not 
ba binding upon the reversioners at all. 
There is no intention that the widow shall 
not be able to deal with the property as 
a Hindu widow under the Hindu Law. 
This appears to be the view of their Lord- 
ships of the Privy Counoil in the case of 
Bili Sahodra v, Rai Jang Bahadur (1) dealing 
with a compromise petition exactly of the 
nature that we have im this case. The 
finding of fact in this case has not been 
challenged that the alienation by the widow 
was without any legal necessity. Apart 
from the compromise petition the result is 
the same under the Hindu Law that the 
alienation in question, namely, the sale-deed 
executed by the defendant No. 1 in favour 
of the defendant No. 2 the appellant is 
invalid and not binding upon the plaintiffs, 
This is the only relief that we oan give, 
There is no occasion for adding to the 
decree the words “after the death of the 
defendant No. 1” as was done by the 
learnod Subordinate Judge, or in holding 
that the alienation was absolutely void and 
conferred no title upon the alienee as 
held by the learned District Judge. ‘The 
plaintiffs themselves do not want to disturb 
the possession of the lady; they simply 
want a declaration that the alienation ig 
not valid and not binding upon them, This 
is obvious from relief No. 1 in the plaint. 

In supersession of the decree of the Court 
below, a fresh decree will be prepared in 

(1) 8 O. 224; 8 I. A. 210; 4 Sar. P.O. J. 294; 6 Ind, 
Jur. 108; 4 Ind. Deo. (N. s.) 143 (P. 0.), 
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terms of this judgment. The appeal is 
decreed ina modified form. There will be no 
order as to costs. 

The oroas-objestion relates only to the 
order of the Court below whereby no costs 
were given toeither party, I think that the 
learned District Judge is right in holding 
that no party was entitled to any costs. 

Coutts, J.—I agree. 


Appeal partly allowed. 


MADRAS HIGH COURT, ` 
Crvit. Miscettangovs Petition No. 3782 
or 1916. 
- | November 18, 1917. 
_Present — Mr. Justice Sadasiva Aiyar 
2 and Mr, Justice Bakewell. 
Sree Raja MANAYAM MAHALAKSHAM.- 
AMMA GARU—Covuntser-Petitioner 
—- PLAINTIFF — PETITIONER 
Versus 


MUCHIKA APPALARAJU—Fetirioner 


—Deranpant No. 1—Resronpenr. 

Godavert Agency Rules, rr. 10, 16— Decree of Govern- 
ment Agent, ewecution of, by Agency Munsif-—Order 
by Agency Munsif in execution proceedings, nature 
of—<Appeal to Government, maintainability of. 

The employment of an Agency Munsif by the 
Government Agent to execute a decree of the latter's 
Court under rule 10 of the Godaveri Agency Rules 
does not make the Agency Munsif the incumbent 
of the judicial office of the Government Agent 
himself. The Government Agent continues to pre- 
side in his own Court and the Agency Munsif is 
only an employee under the Government Agentin the 
matter of the execution of that particular decree. 
He occupies the’ same position as a Commissioner or 
an Amin ora Ministerial officer employed by an ordi- 
nary Court to assist it in particular judicial proceed- 
ings. [p. 715, cols. 1 & 2, 

An order, therefore, passed by the Agency Munsif 
in the course of execution of a decree of the Govern- 
ment Agent, is not a decree, and no appenl lies 
against it to the Government under rule 16 of the 
Agency Rules. [p. 716, col. 1.] h 

Maharaja of Jeypore v. Sri Niladevi Pattamahadevi, 
27 M. 109; 13 M. L. J. 151, distinguished. 

The proceedings of a Subordinate Officer of a 
Court of Justice do not become the proceedings of the 
Court itself unless the Statute Law makes them so 
in respect of paticular matters or unless those pro- 
ecedings are submitted to the Presiding Officer of 
the Court and adopted or approved of by him. [p, 
715, col. 2.] 


Patition under rule 16 of the Godaveri 
Agency Rules referred to the High 
Court by the Government of Madras in 
its proceedings G. O. No. 3022, Home 
(Judicial), dated the 16th December 1916, 
preferred against the. Order of the Court 
of the Agency District Munsif of Polavyaram, 
dated the 4th October 1916, in Civil Misoel- 
laneous Petition No. 6 of 1915, in Exeoution 
Petition No, 93 of 1910, in Exeoution 
Petition No. 65 of 1908, (Original Suit 
No. 1 of I897 on the file of the Court 
of the Government Agent, Godaveri). 


Mr. T. R. Ramachandra Atyar, for the 
Patitioner, 
Mr. V. Ramesam, for the Respondent, 
ORDER. 


Sspasiva Aryvar, J,—This is a petition 
to the Government under rule 16 of 
the Godaveri Agency Rules which has 
been preferred to the High Court for dis- 
posal. The petition prays to set aside the 
order of the Agency Munsif of Polavaram, 
dated 4th October 1916 passed in Execution 
Petition No. 93 of 1910 on his file, 

The appellant was the deoree-holder on 
Original Suit No. 1 of 1897 on the file 
of the Government Agent's Court, the 
decree of tke High Court in appeal in 
that suit being dated January 1909, 

As regards execution of decrees of the 
Agency Courts, the relevant rules are ag 
follows :—"Rule 10 (1) with the exception 
of the Court of the Government Agent, 
who shall te at liberty, in the execution 
of decreds, to employ an assistant or 
Munsif, all decrees of other Courts within 
his juriedistion shall be carried into 
effect by the Court by which the suit 
may have been decided.” “If the person 
against whom, or the property against which, 
it is sought to execute any decree resides, 
or is situated witbin the jurisdiction of a 
Court of the same Agency other than 
the Court issuing the decree, such decree 
shall be executed in the manner provided 
in rule 14, clause (2) R” (that is, by 
forwarding the process inexeoution to the 
Court of the Divisional Assistant within 
whose jurisdistion the person or property 
resides or lies who shall crdinarily cause 
the same to be executed), Clause (2) 
‘decrees shall be executed by an order 
addressed to the proper officer of thg 


a 
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Court.” In the present case, the Govern- 
ment Agent seems to have employed the 
Polavaram Agensy Munsif to execute the 
Agency Court’s decree of 1902. That 
decree awarded to the plaintiff possession 
of the forest lands of Singanapalli, To 
give such possession in execution, the 
boundary lines between the Singanapalli 
forest and Chengondepalli forest had to 
be demaroated. On the 18th July 1904 
the Agency Munsif determined by descrip- 
tion on paper the boundary lines as 
(a) East by a line drawn from 
-Maredukoyya Dimma to the summit of 
“Racha Kodutula Konda and (b) thence 
midway between the plateau on the top 
of the said hill and of Darakorda to the 
centre of Yerrakonda, (c) summit shall 
rest in Singanapalli. Then in 1910, the 
plaintiff applied by Execution Petition No. 93 
of 1910 for the cutting of the boundary 
line as above fixed in the order of July 
1904. The Munsif appointed a Commissioner 
to cut the boundary line and he sut the 
boundary line according to the best of 
his ability and according to the three 
directions (a), (b) and (c) above given in ‘the 
Munsif’s order. While the Commissioner 
was thus cutting the boundary line, the 
defendant presented Civil Miscellaneous 
Petition No, 6 of 1915 against the Com- 
missioner’s proceedings to the Agency 
Mansif, his principal objections to the 
Commissioner’s doings being that Yerra.- 
konada and Darakonada referred to in 
direction (0) in the order of 1904, were 
not the hills whish the Commissioner 
thought to be of those respective names 
but that they were two other hills and 
that the Commissioner should be dirested 
to draw the boundary line between the 
tops of the two correct hills and not of 
the wrong hills. The Munsif practically 
accepted the defendant's (judgment-debtor’s) 


“ contention and passed an order accordingly, 


It is against that order, that the present 
appeal in the usual form of a petition 
to the Government under rule 16 has 
been filed. 

It is clear that if this order of the 
Agency Munsif in execution of the Govern- 
ment Agents decree is the judicial 
order of the Agency Munsif’s Conrt itself 
in execution, no appeal is provided against 
it under the Godaveri Agency Rules, 


- 


Those Rules are published in the Madras, 
Code, Volume II, 1915, pages 1258 to 
1263 and it is only against the decree in 
original suits (see rule 4) that appeals 


lie from the Munsif to the Assistant 
Agent, a second appeal from the Assist- 
ant Agent to the Agent and a third 


appeal from the Agent by petition to the 
Government (which means practically to 
the High Court) under rule 16. The 
Civil Procedure Code not applying, orders 
passed in execution are not decrees. [See 
Sri Sri Sri Vilramadeo Maharajulum Garu 
v. Sri Neladevi Pattamadhadevi Qaru (1).] 
Hence no appeal lay even to the Assis- 
tant Agent from the order in dispute and 
much less, of course, a third appeal to 
this Court. (See Civil Miscelloneous 
Petition No. 513 of 1911 decided by 
Sundara Aiyar, J. and myself). 

Mr. T. R. Ramachandra Aiyar who ap- 
peared for the  petitioner.decree-holder, 
(who might be called the appellant) was, 
therefore, obliged to argue that though 
the order purports to be one passed by 
the Agency Munsif, it is, in the eye of 
the law, an order of the Government 
Agent himself and hence rule 16 whish 
allows a petition against all proceedings 
of the Government Agent (including proceed- 
ings in execution) to the Government applies 
in this case. The sole question, therefore, is 
whether the order of the Agenoy Munsif 
under appeal, is in the eye of the law a 
proceeding of the Government Agent him- 
self, Mr. Ramachandra Aiyar’s arguments, if 
I followed him aright, were formulated in 
two ways, (1) an Agency Munsif employed 
by the Government Agent under rule 10 
to execute the decree of the Government 
Agent’s Court becomes himself the Govern- 
ment Agent or the Government Agent’s 
Deputy by delegated authority and his 
order became a proceeding of the Govern- 
ment Agent himself; (2) even if the Mun- 
sif’s Court did not become the Government 
Agent's Court, the Munsif became an officer 
of the Government Agent’s Court and his 
proceedings as an officer of the Government 
Agent’s Court became the proceedings of 
the Government Agent himself. On the 
first branch of the argument, he sited 
Broom’s Legal Maxims, page 655: “It may, 


(1) 26 M. 266, 
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likewise, be well to observe, that delegat- 
ed jurisdiction, as distingnished from pro- 
per jurisdiction, is that which is communicat- 


ed by a Judge to some other” person, 
who acts in his name, and is called a 
deputy; and this jurisdiction is, in law, 


held to be that of the Judge who appoints 
the deputy, and not of the deputy; and in this 
case the maxim holds, delegatus non potest 
delegare,” “Nor can an individual clothed 
with ijudioial functions delegate the dis- 
charge of those functions to another, unless 
as in the case of a County Court Judge, 
he be expressly empowered to do so. 51 
and 52 Vict. Ch. 43, sections 18 to 21.” 51 
and 52 Vict. Ch. 43, sections 18 to 21 allow 
a County Court Judge to sppointa Barrister 
of not less than 7 years’ standing to 
act for him as his deputy when he is tempo- 
rarily incapacitated through illness eto, It is 
lear that such a deputy is the only Judge of 
the County Court during the period of his 
deputation and his employment does not 
sreate another judicial office. Now ` the 
employment of the Agency Munsif by the 
Government Agent to execute a decree of 
the latter’s Court under rule 10 cannot 
make the Agency Munsif the incumbent 
of the judicial office of the Government Agent 
himself, The Government Agent continues to 
preside in his own Court and the Agency 
- Munsif is only an employee under the Govern- 
ment Agentin the matter of the execution of 
that particular decree, I at first thought 
when considering these obsonre and un- 
satisfactory Agency Rules that rule 10 pro, 
bably meant that othe Government Agent 
might transfer the execution from his 
- own Court to that of the Agency Munsif. 
But seeing that rule 10, clause 1 does not pro- 
vide even for the transfer of a decree 
for exesution from one Court under the 
Government Agent to another Court even 
under the same Agent but only for exe- 
ution of processes sent by one such Court 
to another and that the word ‘transfer’ 
seems to have been scrupulously avoided, 
I think, after the best consideration that 


1 have been able to give to the subject 
that the Munsif or the Assistant. 
Agent employed by the Government 


Agent tc execute the latter’s decree, does 
not thereby acquire independent judicial 
powers over the execution proceedings and 
that he does not become the Government 


Agent's Court by and in being so employed, 
and is only in thesame position as a Com- 
missioner or an Amin or a Ministerial 


Officer employed by an ordinary Court to | 


assist it in particular judioial 
proceedings. The analogy of a delegation 
by a County Court Judge to a Barrister 
who is the sole County Court Judge for 
the' time being cannot, therefore, be in- 
voked so as to make the proceedings of 
the Agency Munsif the proceedings of the 
Government Agent himself. ~ 

As regards the second branch of the 
argument, the proceedings ofa Subordinate 
Officer of a Court of Justice do not 


come the -proceedings of the Conrt itself 


unless the Statute Law makes them so in 


respect of particular matters or unless 
those proceedings are submitted to the 
Presiding Officer of the Court and adopted 
or approved of by him. Mr. Ramachandra 
Aiyar referred us to the decision in Maharaja 
of deypore vy. Sri Niladevi Pattamahadevi 
(2) as supporting his contention. 
That case arose ont of a petition under 
rule 31 of the Vizagapatam Agency Rules 
corresponding to rule 16 of the Godaveri 
Agenoy Rules and there is some obscurity 
in tha statement of facts in the report 
of that case. The order in execntion, 
in that case is said in the report (preceding 
the judgment) to have been passed by 
the Acting Senior Assistant Agent and to 
have been confirmed by the Agent on 
appeal against which appellate judgment 
the petition is said to have been presented 


under rale 20 whioh relates, however, 
to appeals against decrees. This report 
seems to be a mistake because orders 


in execution are not decrees. In the body of 
the judgment, however, rule 31 is referred to 
and that is also the rule mentioned in the 
report of the same case as found in 13 Madras 
Law Journal 151 [Maharaja of Jeypcre 
v, Sri Niladevi Pattamahadert .(2).] Hence 
we must take it that the appeal in that 
case was against an order in execution 
passed by the Government Agent himself 


and not against an order in appeal from - 
This- is also ` 


a Senior Assistant Agent. 
confirmed by the following 
page 111“ of the report : 


urged that the order was not that of 
(2) 27 M. 109; 13 M. L, J, 151. A NOR 


*Page of 27 M.—Ed, 


sentence at 
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VENKATA REDDI Y. KUPPA REDDI, 
Agent but of his Assistant, and so rule 
31 was inapplicable, but we find that the 
order was passed under the authority of 
_ the agent as is expressly stated 
net therein.” Thus the order in that case 
a 
_° .Signed by the Assistant Agent under the 
we @xpress authority of the Government Agent. 
“That ig, the Government Agent applied 
his judisial mindto the matter, passed an 
- order and asked the Assistant Agent to 
KN sign the order for him (the Agent). Hence 
~ the High Court held in that case that 
& rule 31 corresponding to Godaveri Rule 
16 applied and an appeal by way of petition 
ʻa aday. Similarly in Civil Miscellaneous Petition 
“ANG. 532 of 1911, Sir Sankaran Nair and Sir 


ae AN 
e ta, 





William Ayling, JJ., treated that petition 
. “ds an appeal against the order of the 
‘Agent directing the Special Assistant 
Agent to dismiss certain petitions as barred 
by limitation while conceding that against 
an order of the Special Assistant Agent 
himself, no appeal lay. In the present 
case, the order of the Agency Munsif was 
not passed with the knowledge or signed 
under the “authority” of the Government 
‘Agent. The Government Agent did not 
pass the order himself and did not give 
authority to the Agency Munsif to 
the order for him. I do not, therefore, 
think that the decision in Maharaja of Jeypore 
v. Sri Niladevi Pattamahadevt (2) applies to 
this oase., . A 

In the result, I would uphold the 
preliminary objection put forward by Mr. 
Ramesam that rule 16 cannot be invoked 
in this ease as there was no order by the 
Government Agent himself. I think that 
where the Government Agent employs the 
Mansif to execute the Government Agent’s 
decree, the Agent retains full control over 


tha proceedings which are being conducted . 


by: the Agency Munsif as the Government 
‘Agent’s employee and that the appellant's 
» “proper course was to have made representa- 
“tions to the Agent against the proceedings 
ee éf'the Munsif and if the Agent passes 
-= proceedings on such representations against 
ah sithe, appellant, to apply afterwards by 
petition under rule 16. I would, tbere- 
«fore, dismiss the present petition with 
costs. 
I wish to state in conclusion that it 
seems to be high time that these unsatis- 
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factory Agency Rules are revised by a 
proper draftsman. In Rajendra Singh v. 
Maharaja of Jeypore (8), Seshagiri Aiyar 
and Napier, JJ., state: “It is somewhat 
anomalous that the Agent should hear 
appeals from cases which he alone has 
power to entertain and which are beyond 
the pecuniary jurisdiction of the Divi- 
sional Assistants. The analogy of the 
Civil Courts Act in the Presidency is 
against such a procedure. But we have 
to interpret the rules as we find them 
however much we may consider that they 
should have been different.” I find also 
that in 1863 itself, the rules relating to 
crimical justice had been cancelled in the 
Ganjam and Vizagapatam Agency and the 
Code of Criminal Prosedure seems to be 
now in force in the Agensy tracts. It is 
to be desired that though all the elaborate 
rules of the Civil Procedure Code may ‘not 
be made at once applicable to the Agenoy 
tracts, the rules actually framed should 
follow the language of the ocorresponding 
sections of the Civil Procedure Code as 
as far as possible, instead of using the 
loose expressions found in most of the existing 
rules. 

BAxEWELL, J.—I agree with the order 
proposed by my learned brother. 

M.C P 


Petition dismissed, 
(3) 30 Ind, Cas, 76, 
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MADRAS HIGH COURT. 
APPBAL Suit No. 291 or 1917, 
April 25, 1918, 

Present —Mr, Justice Abdur Rahim and 
Mr. Justice Seshagiri Aiyar. 
VENKATA REDDI AND ornzrs— 
DEFENDANTS — APPELLANTS 
VETEUS 
KUPPA REDDI AND ANOTBER—— PLAINTIFFS 


— RESPONDENTS. 

Hindu Law—Partition—Jestabagam, or allotment 
of ewtra share to eldest member, validity of-—Living in 
commensality and failure to keep accounts after parti 
tion, effect of—Re-wnion or release—Throwing extra 
share into hotchpot, effect of— Registered document, 
ar necessary— Registration Act (XVI of 1968), 
s. 17. 
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The old idea of giving jestabagam or an extra share 
to the eldest member of a Hindu family has become 
obsoléte and the allotment of such a share at a 
partition will not be binđing on the other shares. 
[p. 718, col. 2.) 

The fact that after partition, the members lived 
in commensality, inonurring marriage expenses 
indiscriminately will not, under, Hindu Law, amount 
toa re-union. [p. 717, col. 2.4 J 

Ram Pershad Singh v. Lakhpati Koer, 30 C, 231; 30 
I.A. 1;7 C. W.N. 162; 5 Bom, L. B. 103; 8 Sar, P. O. 
J. 380 (P. 0.); and Balubuv v. Rukhmabai, 80 C. 725; 
80 I. A. 130; 7 C. W. N. 642; 5 Bom, L, R. 469; 8 Sar. 
P. O, J. 470 (P. C,), followed. 

The joint living of the members after partition, or 
their failure to “keep accounts, or their incurring 
marriage expenses indiscriminately or making 
acquisitions jointly or even the throwingin of an 
extra share by the eldest members into hotchpot will 
not have the effect of converting separate property 
into common property. The extra share cannot bo 

yen up except by a document duly registered. 
LAN 718, cols. 1 & 2.] ; 


Thyalambal v. Krishna *Pattar, 32 Ind, Cas, 955° 


considered, 


Appeal against the decree of the Court 
of the Subordinate Judge, Coimbatore, in 
Original Suit No, 32 of 1916. 

Mr. A. Krishnaswamy Atyar, for the Appel- 
lants, 

Mr. T. R, Ramachandra Aiyar, for the Re. 
spondents, 

JUDGMENT. 


SESHAGIRI Aryan, J.—One Kuppa Reddi 
had four sons. The eldest was Ramasami 
Reddi the father of defendants Nos~1 to 
3. He died in 1914. The‘last was one 
Muthu Reddi, who died fifteen years ago, 
and the plaintiffs are his sons. There were 
two other sons. In July 1966 there was 
a partition among the brothers evidenced 
by Exhibit U. The family properties were 
divided into two schedules, Schedule B, was 
allotted to the seocnd and to third brothers 
and schedule A was given to the frst and 
the sons of the fourth brother. These 
latter were represented by their mother 
as guardian. The document also says that 
“as No. 1 out of: us has been managing 
the affairs as the head of the family, one 
share in addition is included.” 

The present suit is for a half share in 
the properties which were taken by the 
first and the fourth brothers, The defend- 
ants’ oase is that the plaintiffs are entitled 
only toa third share, and that the plaint- 
iff can have no right to the eldest bro- 
thez’s extra share, The Subordinate Judge 
came to the conclusion that.the A soho- 
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dule properties, which fell to the first and 
fourth branches, should be shared equally by 
the two branches. He found that, since 
the partition, the two branches lived in 


sommensality, kept no accounts and enjoyed "ig, 


the properties as if they were members‘of- 


an undivided family; This conclusion 
on facts is not seriously disputed in’ Ka 
appeal. A 


The real question argued before us was 
whether Exhibit U effected a division 
status ‘between the first and the fourth 
branches of the family, and whether since 
1906 their properties were enjoyed by the 
two branches as tenants-in-common or as 
co-parceners. There can be no question of . . 
re-union because, on the date of the parti- <”. 
tion, the plaintiffs were minors, That. is.” 
now settled by the decision of the Judicial: 
Committees in Ram Pershad Singh v. Lakhpati’ 
Koer (1), vide also Balabuz v. Rukhmabat 
(2). 

There are some outstanding facts which 
jineline me to hold that the first and the 
fourth branches of the family became di- 
vided cater se. In the first place, if the 
objeat was to send away the sesond and 
the third branches, there was no necessity 
for the members of the fourth branch 
being represented Ly their mother as ~ 
guardian. Under the Hindu Law although 
the mother may be the natural guardian 
as long as the family remains undivided, 
she has_no right of resprosentation in 
respect of the family property. 

Another circumstance is that an extra 
share was in terms given to the eldest 
member who was the manager of the 
family. This, in my opinion,. points to 
the fact that the properties were divided 
into five shares, that each brother took a 
share and an extra share was given to 
the eldest member. The fact that Ex- 
hivit U does not say that the properties 
were divided into five shares, does not; 
in my opinion, negative this view. The * 
shares of the four brothers under thea 
Hindu Law are well-ascertained and the 
document speaks of an extra -share, It 
can only mean that an additional fifth 
share was given to the managing member, 


This view of mine is perenethened bythe . 
(2) 800 231; 801.4. 1;70 W. N. 162; 5 Bom, L, 
R. 103; 8 Sar. P, C. 7. 380 (P. C.). 
(2) 800. 726; 30 I. A. 130; 70, W. N. 642; & Bom, 
L. R. 469; 8 Sar. P, O. J.470 (P.C.), ` 


ins. . 
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oral evidence given in the case, Three 
~b of plaintiffs’ own witnesses speak to the 
e, aH properties having ,been divided into five 

`~ Bhares and one extra share having been 
+ given to the managing member. P. Ws. Nos. 

23, 10 and 82 give definite evidence on 
ee fhis question. D. W. No. 1 says that the 

- property was divided into five shares. 
“D. W. No. 5 who is a paternal unole of 
“plaintiffs ard of defendants says that 

‘there was a division into fiye shares and 
a an extra share was given to the managing 

member. D. W. No. 7 also gives similar 

evidence. It may be said that D. W. No. 12 
» «ig an interested witness, Apart from his 

“evidence, the evidence [ have referred to, 
>¢is'so clear and consistent and fits in so 
ia well with the probabilities of the case 

. ‘that I am not prepared to reject this 

evidence as contended for by Mr. Rama- 

~- chandra Aiyar. I have, therefore, come to 
the conclusion that in the partition of 
1906, the shares of tha brothers were 
ascertained and that an extra share was 

5 “given to the senior brother. In that view 

: there ean be no doubt that the A schedule 
7 properties were held by the two branches 
as tenants-in-common. The decision of 
the Judicial Committee in Balkishen Das 
y. Ram Narain Sahu (3) and Ram Pershad 
Bing vy. Lakhpatt Koer (1) ‘are practically 
“on all fours with the present case. 

The next question is whether the joint 
living, the failure to keep acsonnts and 
the fact that marriage expenses were 
incurred indiscriminately without reference 
to the shares belonging to the two branches 
and the fact that acquisitions were made 
jointly, would constitute what waa original- 
ly separate property into the co-parcenary 
property. 

Mr. Ramachandra Aiyar suggested that 
it was open to the first branch to throw 
~ its extra share into the hotchpot. A trans- 

action of this nature can only be re- 

garded as a gift of a half of the extra 

“ share to the fourth branch. Such a trans- 

„_ setion must be in writing and registered. 

* Tt. can bear no analogy to renunciations 

“by a member of a joint family in favour 

‘of others. Mr. Krishnasami Aiyar quoted 

the decisionin Thyalambal v. Krishna Pattar 


1 
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(3) 30 C. 738; 80 I, A. 139; 7 C. W. N. 578; b Bom, 
L. R. 461; 8 Sar. P. O. J, 489 (P, G,), 
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(4), where a learned Judge of this Court 
suggested that, even when members are 
undivided, inorder that the self-acquisitions 
of any one of them may become joint 
family property, there mustbe a document 
which the law would recognise as a proper 
conveyance, It is not necessary in this ease to 
go that length. In my opinion, the giving 
up of the extra share by the senior branch 
can only be by a duly executed registered 
document and, as that has not been done, 
T must hold that that share has not become 
the common property of the two branches . 
of the family. 

Of course the plaintiffs are entitled to 
an account of the income due to their 
share from Ramasami Reddi, the managing 
member and his sons. Whether Article 44 
or Article 144 of the Indian Limitation Act 
applies to the oase, it is not necessary to 
deside at this stage. 


The question as to whether ‘more than 


three years have elapsed since the Ist 
plaintiff attained majority, has not been 
put in issue. If the suit was brought 


within three years of his attaining major- 
ity, the question as to whether Article 44 
applies, need not be considered. 

There can be no question that the act 
of the mother in consenting to give an 
extra share to the managing member, is 
not binding on the plaintiffs. The-old idea 
of Jeshtabagam has now become  obsoleté 
and consequently the consent of the mother 
to Ramasemi Reddi taking an extra share 
could not prejudicially affest the plaintiffs. 
If there is no bar of limitation, the 
plaintiffs will ba entitled to a fourth of 
the extra share given to the first branch, 

On the question of accountability, Mr. 
Krishnasami Aiyar suggested that Article 62 
of the Limitation Actapplied. Here again 
it is not necessary to express an opinion 
until the question of the age of the first 
plaintiff is settled. 

The further question as to whether the 
first plaintiff can be regarded as competent 
to give a discharge in respect of the rights 
of his brother who is still a minor, will 
also have to be dealt with only if the first 
plaintiff is found to have been more than 
21 years of age on the date of the 
suit. 


(4) 32 Ind. Cas. 955. 
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The deoree of the Subordinate Judge 
must be reversed in so far as it gives to 
the plaintiffs an equal share with the 
defendants in A schedule properties. In 
lieu of that, there will be a declaration 
that the plaintiffs are entitled to one-third 
of the properties and to a fourth in the 
extra share provided that claim is not 
barred by limitation. There must be a 
further declaration that the’ plaintiffs are 
entitled to an account of the income from 
the defendants provided that also is not 
barred by limitation, 

As regards the memorandum of objections 
Mr. T. R. Ramachandra Aiyar confined 
his argument to five items disallowed by the 
Subordinate Judge. As regards item 63 
we think the conclusion of the Subordinate 
Judge cannot be supported. P. W, No. 19 
gives definite evidence that the money 


which he borrowed, was from Ramaswami - 


Reddi and that, at the request of the 
3rd defendant, he executed a promissory 
note for the amount of -the consideration 
to Narayanasami Reddi, the brother-in-law 
of the defendant. The third defendant in 
the witness-box in a non-committing way 
says that he did not collect but he does 
not say that the debt did not exist. We 
think that the plaintiffs are entitled to 
their share in item 68. 

As regards items 23, 65 and 74 we see 
no reasor to differ from the Subordinate 
Judge. The original document has not been 
produced and there is not suffioiept evidence 
to connect the items with moneys belonging 
to the family. As regards item 35, the evidence 
of P. W. No. 25 is very definite and clear. 
The third defendant in his deposition says 
that he collected item 35. There is no 
reason for: not giving the plaintiffs decree 
for the balance of Rs. 410 in respect of 
this item. We must modify the deoree of 
“the Subordinate Judge in this behalf, 

As regards items 50 and 69 Mr. Rama- 
chandra Aiyar finally admitted that they 


are not. included in the valuation of his 
memorandum of objections. We must, 
therefore, confirm the judgment of the 


Subordinate Judge as regards these items. 
As a result, in addition to the declara- 
tion already indicated, the desree of 
the Subordinate Judge must be modified by 
giving the plaintiffs their share in items 68 
and 35, 


The costs of all the parties here and 
in the Court below will be provided for in the 
final decree. 


ABDUR RAHIM, J.—I agree. 
M, Ò. P, ; 
Appeal partly allowed, 





PATNA HIGH COURT. 
Civit Revision Cass No, 141 or 1918, 
July 24, 1918, 
Present:—Mr. Justice Mullick and 

Mr, Justice Thornhill. 
BRAJA BHUSAN TRIGUNAIT 
AND OTHER3— PETITIONERS 
VETEUS 


SRIS CHANDRA TEWARI— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908), s. 115—Gov.- 
ernment of India Act, 1915 (5 §-6 Geo. F, O. 61), s. 107 
—Recetver, leave to sue, application for—Procedure 
~—Reviston—High Court, power of interference of. 

The general principle applying to cases in which 
application is made to sue a Receiver in respect of 
properties in charge of the Court is that unless the 
Court is satisfied that there is no question at all to 
try or there is no legal foundation to she claim 
leave should not asa matter of course be refused, fp. 
721, col. 2; p. 722, col. 2] : 


A petitioner in an application to sue a Receiver is 


entitled to an enquiry upon the materials furnished 
by the parties andif he so desires, to ask the Court to 
take evidence if the Court is not inclined to give 
leave as a matter of course. If the Court refuses to 
take evidence and proceeds to dispose of the appli- 
cation summarily, it acts with material irregularity 
in the exercise of its jurisdiction, and the High Court 
is, therefore, entitled to interferein such a case 
under section 115 of the Civil Procedure Code, [p 
721, col. 2; p. 722, col. 2.] A 

An application for leave to sue a Roceiver is a 
case within the meaning of section 115 of tho Civil 
Procedure Code. [p. 722, col. 2.] 

There is no statutory provision which requi 
party to take the leave of the Court to suea Boceiver 
The rule is based on public policy and the grant of 
leave is made not in exercise of any power conferred 
by Statute but in exercise of the inherent power, 
nan ovary aig possesses to prevent acts which 
constitute or are akin to an abuse of i i 
[p. 728, col. 1.] BANA 

A High Court is entitled in the exercise of its 
powers of superintendence under section 107 of the 
Government of India Act to correct and supervise 
subordinate Courts whenever they appear to have 
ign exercised their inherent powers, [p. 728, 
col, 1. 
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Application for revision against the order 
* ofthe Subordinate Judge, Manbhum. 
Messrs. P. R. Das, 8.. N. Palit and 
Achalendra Nath Das, for the Petitioner. 
Messrs. Hasan Imam, S. M. Mullik and 
S. K. Mitra, for the Opposite Party. 


JUDGMENT. 


Mutuce, J.—This is an application for 
revision of an order made by the Subordi- 
nate Judge of Manbhum refusing leave 
to the petitioners to sue a- Receiver who 
has been appointed by the Court in an 
administration suit between certain members 
of è family known as the Trigunait bro- 
thers, 

It appears that so far back as 1894 a 
Mokarrai lease of certain properties was 
given by the Trigunait brothers to one 

.. Nagendra Nath Mitra, In 1899 Nagendra 
ya "Nath gave a sub-lease of 101 bighas out 
~~ of that property to Jogendra Nath Bose, 
= ` whose interest by subsequent transfers 
s devolved in 1908 upon a company called the 
ge Angarpatra Coal Company. Chara Chandra 
Mitra, the representative of. Nagendra 
Nath subsequently defaulted in payment 
of rent and royalty upon his lease and 
in 1914 it became necessary for the 
< +s Receiver who had, as stated above, been 


pS 


-= appointed in the administration suit between 

Ser the co-sharers to sue Charu Chandra Mitra 
Bai for arrears amounting to something like 
` Rs. 61,000. 


On the 4th May 1914, an application 
was made in the course of that suit by 
the Receiver for an attachment before 
judgment and a conditional attachment was 

“s in fact issued by the Court. 
=“ In the meantime, the Angarpatra Coal 
Company had gone into liquidation and 
on the 4th November 1914, -Charu 
Charndra Mitra purchased the right, title 


and interest of the Company from the 
- liquidator. 
“On the 6th .November 1914, Charu 


Chandra Mitra executed a sub-lease of 
those properties in favour of the present 
petitioners, Braja Bhasan’ Trigunait and 
others who wereat that time and still are 
also one-third so-sharers in the property 
which is the subject of the administration 
ie case of the petitioners is that the 
purchase of the 4th November 1914, 


made by Chara Chandra Mitra was in 
fast made with the money of the peti- 
tioners and in their behalf and that Charu . 
Chandra Mitra wasa mere benamidar, 

It is contended that by that purchase 
and the subsequent lease, the petitioners 
have entered into the shoes of the Angar- 
patra Coal Company as sub-lessees under 
the lessee, and that their interest has 
not merged in the interest of Charu 
Chandra Mitra, the judgment-debtor in the 
above-mentioned ‘rent suit, which ended 
ina decree on the 27th April 1915. 

It next appears that when the decree- 
holders proceeded to bring the leasehold 
properties to sale, the Executing Court 
discovered that the conditional order of 
attachment of the 4th May 1915, was 
defective and on the llth June 1917 
made the following order :—‘Copies of 
attachment, peon’s reports eto., filed. No 
description or mention of the properties 
attached given in the writ (copy of 
which has been filed) under the oircum- 
stances ordered: Issue process of attach- 
ment of immoveables fixing 3rd July for its 
return. Decree-holder to file process-fee at 
once,” 

Apparently nothing was done before the 
3rd July by the decree-holder, but we 


“find that without issuing a fresh attachment, 


the Court did proceed to issue a sale 
proclamation fixing the 15th June 1918, 
for the sale, 

Desirous. of protesting their leasehold 
interest, the petitioners on the 18th May 
1918 applied to the Subordinate Judge 
before whom the administration suit was 
pending, for leave to sue the Receiver or 
in the alternative, for anorder that the 
Receiver should seli the properties subject 
to the right, title and interest of the peti- 


tioners, The Court called for a report 
from the Receiver and on the 4th 
June 1918 recorded an order declining 
either to sell the property subject to 


the right of the petitioners or to give 
leave to the petitioners to sue the 
Receiver. Against that order the peti- 
tioners came to this Court on the 13th 
June 1918, and obtained a Rule calling 
upon the Reseiver to show sause why 
leave should not be granted. There was 
an applisation for an interim stay of the 
sale which was refused, but we learn 


Vol, XLVI) ` INDIAN OASES, 721 
BRAJA BHUSAN TRIGUNAIT U, SRIS OHANDRA TEWARI, 


that in fact no sale has yet taken place. that whioh was acquired onthe 4th Novem- 

Since the issue of notice upon the Re- ber 1916, merely augmented the right, 
ceiver and in anticipation of sanction from title and interest which Charu Chandra 
this Court, the petitioners havé filed their Mitra had on the 4th May 1914, and, 
threatened suit. j therefore, is liable: to be sold in execution 

Now the question for decision is whether of the @ecree, and reliance is placed in 
or not this Court sbould- interfere with the -support of this contention on Umes Ohunder 
Subordinate Judge’s order refusing leave to Sircar v. Zahur Fatima (1). 


the petitioners to suethe Receiver. Now if the petitioners san establish as a 
Tt will be convenient to deal with the fast that there was a .benam? purchase 
` merits of the case first. made in their bebalf and with their money 
The general principle applying to cases- py Charu Chandra Mitra, then obviously 
of this kind in which application is made the argument as to augmentation is need- 
to sue a Receiver in respect of properties less, That contention can only be support- 
in charge of the Court,is that unless the ed if Charu Chandra was the real purchaser 
» Court is satisfied that there is no question and the true owner of the properties on 
at all to” try or thereis no legal founda- the 4th November. In the case above 
tion to the claim, leave should not, as a gited; the interest of a mortgagor was 
matter of course, be refused. The onus augmented by a subsequent addition of . 
is, therefore, strongly, on the Court to show properties and what was attached, was the 
that no foundation for any claim has been \ whole right, title and interest of the mort- 
made out, gagor judgment-debtor and it was held 
In this case the petitioners contend that that it was perfectly sompetent to the 
“they are the purchasers of the right, title gogree-holder to bring to sale by reason 
and interest of the Angarpatra Coal Gom- of the principle of accession all the proper- 
pany and that on the 4th May 1918 when ties of which the mortgagor became possess- 
the conditional order of attachment was, ed after the mortgage, and “before the 
made, Charu Chandra Mitra, thedefendant, gale, That case, however, has no application 
bad no possession or title thereto. Inthe hers. The question of merger and aug- 
second place the petitioners desire to 28- mentation can only apply if in faot the 
tablish that they and not Obaru Chandra’ whole right, titleand interest of Charu 
Mitra are the real purchasers of the interest (Chandra was attached on the 4th May and 
of tbe CoalCompany. If they can estab- Charu Chandra was the true owner on the 
lish that Charu Chandra Mitra is their 4th November 1916. Now both these 
benamidar and that he acquired that points are points which the petitioners 
status on the 4th November 1914, then desire to establish by a suit. 


obviously that whioh can be sold in pur- Oa What materials then has the Court- 
_ suance of the attachment of the 4th May ,pslow come to the finding that there is 
1914, must be something exclusive of the np shadow of a claim, that there is no legal 
right, title and interest of the Angarpatra foundation and that there is no question 
Coal Company. . for trial ? ; 
It is contended by the opposite party and It appears to mg that the learned 
found by .the Subordinate Judge that the Judge has proceeded on suspicion. He may 
petitioners have no bona file claim, that the pg right bat the patiticners in an applica- 
allegation of benami purchase is on the tion to sue the Rossiver,are entitled to an 
face of it false and that on the 4th May inquiry upon the materials farnished by 
1914, what was attached, was the whole the parties, and if they so desira, to ask the 
right, title and interest of: Charu Chandra Çourt to take evidence if the Court is not 
-Mitra in the 101 bighas of land leased ont to jnolined to give leave as a matter of course. 
Nagendra Nath Mitra. It is also argued ho question whether there was a bsnami 


as an alternative that if the property pur- sale, is aquestion of faci which cannot be 
chased by Chara~Chandra Mitra on the 


determined without favestigition. The 
4th November 1916, was not insluded : - 


within the property atlashed on the 4th (1) 18 0.1864; 17L, A. 20l; 5 Sar, P, O. J. 507; 9 
May, then upon tho principle of mərger Ind, Deo, (x. s.) 110. 
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question whether the whole right, title and 
interest of Charu Chandra was attached 
on the 4th May, is again a question whieh 
certainly requiresa fuller investigation than 


#“ that which has been made by the learned 


Subordinate Judge. From the attachment 
order it appears that no boundaries are 
shown to have been publishel by the 
Court on the 4th May 1914. But it is 
contended by the opposite party before us 
that the Court was subsequently satisfed 
` that the attachment crder was sufficient, 
and on that footing, the Court proceeded 
to advertize the properties forsale. That 
again is a question which depends upon 
evidence., If it should turn out that there 
“was no specification of boundaries which would 
entitle the decree- holder to sell the properties 
which are now in suit, the petitioners will be 
seriously prejudiced if the sale is allowed to 
proceed, The learned Subordinate Judge, 


¢:s\ however, brushes these considerations aside 
“by the observation that the application is 


premature and that in any event the peti- 
tioners will have ample remedy after the 
sale by bringing a suit against the pur- 
chasers. In my opinion such a course will 
seriously prejudice the petitioners. 

If the properties of the petitioners are 
about to be wrongfully sold, then it is very 
little comfort to inform them that they will 
have ampleremedy after the properties have 
passed to third party purchasers. 

It is for these cases that an action in 
the nature of a “ quia—timet” is designed 
so that the party who apprehends injury to 
his property, may obtain a declaration from 
the Court as to his interest in the proper- 


ty before any damage in fact takes place. 


Therefore unless the Court can show strong 
ground for throwing out the petitioners’ 
application, I think the petitioners are en- 
titled to get leave to sue the Receiver. It 
is not necessary in this connection to cite 
many authorities. The principle is well re- 
cognised in the Courts in England and has 
been followed among others in the casu of 
Lane v, Oapsey (2) andin Pound, Son and 
Hutchings, In re (3). In my opinion upon the 
materials at our disposal there is prima facie 


ae Co 411; 61 L. J. Oh. 55; 66 L. T. 375; 
R.8 


3) (1889) 42 Ch. D. 402 at p. 471; 68 L. J, Ch. 792; 
62 L. T. 18% 88 W. R. 18; 1 Meg. 363 


evidence of a case to be tried and the founda- 
tion of a legal olaim. 

We will now deal with the legal question 
which has been raised as to our jurisdic- 
tion to interfere with the order of the 
Subordinate Judge either under section 115, 
Civil Prosedure Code, or under section 107, 
Government of India Ast, 1915. Reliance _ 
has been placed by Mr. Hasan Imam on 
behalf of the opposite party on Balakrishna 
Udayar v. Vasudeva Aiyar (4), where their 
Lordships of the Privy Council affirmed the 
principle that section 115 applies to juris- 
diotion alone, or the irregular exercise, or 
the non-exercise of it, or the illegal assump- 
tion of it. In other words, where a Court 
with jurisdiction makes an order erroneous 
either in law or in fact that order sannot 
be.revised under section 115. To like effect 
has reliance been placed upon Kumar Ohandra 
Kishore Roy v, Baszt Ali (5). 

On the point whether the decision in the 
present matter was a case within the mean- 
ing of section 115, Civil Procedure Code, I 
will assame that it was. An ex parte 
application or an application to a Courtfor 
leave to sus a Reseiver may upon the an- 
alogy of the oase which their Lordships of 
the Privy Council were called upon to 
consider in the above sited decision may, I 
think, be held to be covered by sestion 115. 

Then a more serious question is whether 
there was material irregularity inthe exer- 
cise of the jurisdiction which was admit- 
tedly vested in the Subordinate Judge. In 
my opinion the omission of the Subordinate 
Judge to go into the allegations which were 
made, was material irregularity. Ifa Court 
which has jurisdistion to try a suit, declines 
to go into evidence when required tn do so, 
bat merely proceeds to dispose of the suit 
upon the pleadings or upon allegations made 
in petitions, that is material irregularity in 
the exercise of jurisdiction which is, I think, 
revisable under section 115, Civil Prosedure 
Code. Upon the view that I take of the pro- 
ceedings of the learned Subordinate Judge, 
there was such material irregularity in this 
case. On the other hand if be had invas- 


(4 40 Ind. Cas. 650; 23 O. L.J. 143; 15A. L J. 
645; 2 P. L. W. 101; 33 M. L. J. 69; 19 Bom. L R. 715; 
(1917) M. W. N. 628; 40 M. 793; 8 L. W. 501; 220. W. 
N. 50; U Bur. L T. 45. 

(6) 44 Ind. Cas, 763; 220. W. N. 627; 27 0. LJ 
418. 


~ 
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tigated the fasts either by taking evidence 
or by səmə other adequate molgof engqiiry, 
I should bave said that there was n° irre- 
gularity in the exeroise of his jurisdiction 
and our interference would not have been 
warranted on that -ground. 

But apart from section 115, the petitioners 
ara on much stronger ground under section 
107, Government of India Act. There is 
no statutory provision which requires a parby 
to take. the leave of the Conrt to sue a 
Reseiver. The rule has coms -down to us 
as a part of the rules of equity, binding 


, upon all English Courts of Justice in this 


country. It is a rale based upon publis 


_ policy which requires that when the Court 


has assumed possession of a property in the 
interest of the litigants before it, the author- 
ity of that Court isnot to be obstracted 
by suits designed todisturb the possession 
of the Court. The institution of sush suits 
is in the eye of the law a contempt of the 
authority of the Court and, therefore, the 
party contemplating such a suit, -is required 
to take the leave of the. Court so as to 
absolve himself from thet charge. The 
grant of sush leave is made not in exersise 
of any power conferred by Statute but in 
“exercise of the inherent power, which every 
Court possesses to prevent acts which con- 
stitute or are akin to an abuse of its 
authority. Now it is a settled principle 
that the High Court is entitled in exercise 
of its powers of. superintendence to sorrest 
and supervise subordinate Courts whenever 
they appear to have wrongly exersised their 
inherent powers. The question is funda- 


> 
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mentally one of jurisdiction and, therefore, . 


attracts the” operation not only of section 
107, Government of India Act, but also of 
section 115, Civil Procedare Code. 


This jurisdiction under section 107 of ` 


the Government of Isdia Ast mausb of 
necessity ba vague, but thera is no doubt 
that there is a residue of jurisdiction 
which the Oourt will always exercise when- 
~ever ib appears that there has been some- 
thing in the nature of a denial of the 
right of fair trial. In the oase before ns 
there has been, “ia my opinion, sach a denial. 

As to what ths effəst. of the grant of 
leave will bə, ib is scarcely our province 
to inquire at tha prazant moment, but we 
may mention that anoffar was made by 


Mc, Das on behalf of the petitioners that. 
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he was ready to pay the whole of the 
decree money into Court pending the trial 
of the suit. No doubt an application will 
be made in the Court in’ which the suit 
is instituted for an injunction prohibiting 
the defendants from proceeding with the 
sale. 
ed, and, if so, on what terms, are matters ` 
for the trial Court. Possibly the parties 
may be able to arrange that the whole of _ 
the decree money or at least that part of 
it which is due to the opposite party às 
proprietors of the two-thirds share, may be 
paid into Court and that those proprietors 
will be permitted todraw it out on giving 
adequate security for the same. We have, 
however, already observed that we cannot 
at this stage give any directions upon these 
matters. 


The result ia that the application i8 
allowed with costs. , Hearing fee three gold 
mohurs, : an 


‘Prornaitt, J.—I agree. 
Application allowed, 


MADRAS HIGH COURT. 

Civit Appear No. 160 or 1917, 
February 22, 1918, 
Present:—ZJustice Sir William Ayling, KT., 
and. Mr, Justice Seshagiri Aiyar. 
KRISHNA IYER Represented BY HIS 
AUTHORISED AGENT V. KRISHNA 1YER— 
Pratntig¥—-APPELLANT 

. TETEUS 

SWAMINATHA IYER AND OTHERS— 

DEFENDANT S— RESPONDENTS. 

Hindu Law—Widow—Reversioners, suit by— Com. 
promise, whereby reversioners take on widow's death— 
Reversioner predeceasiny widow — Survivor, interest of, 
nature of Transfer of Property Act (IV of 1882), s. 19. 

A suit by two ofthe reversioners of a deceased 
Hindu against his widow fora declaration that an 
alleged Will by the deceased was not genuine ended 
in a compromise which provided that the property 
should go to the reversioners on the widow’s death. 
One of the reversioners having predeceased the 
widow, the survivor claimed the entire property, on 

N 


Whether that injunction will be grant- -_ , 


art? 


a 


{s 


‘which his mother, 
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the death of the widow, to the exolusion of the 
deceased reversioner’s sons: 

Held, that, by the compromise, the ‘réversioners 
took a vested interest in the property which did not 
pass by survivorship, but was heritable and divisible 
between the two donees, 

Appeal against the deoree of the Court 
of the Temporary Subordinate Judge, 
Tanjore, in Original Suit No. 28 of 
1916. 

Messrs. T. K, Muthukrishna Aiyar and N. 
Mithuswamy Aiyar, for thè Appellant, ` 
` Mr, A. Krishnaswami Adyar, for the Re- 
spondents. 

‘JUDGMENT.— The facts of the case are as 
follows:—One Kuppuswami Aiyar was the 
last male owner of the properties in suit and 
of other properties. He made a Will under 
his ‘widow and his 
natoral brother were the legatees. Original 
Suit No. 27 of 1901 was brought By 
the widow Minachi against her mother- 


` in-law Seshiammal and against ber hus- 


band’s natural brother Srinivasa Iyer 
disputing the genuineness of the Will. 
The snit ended in a compromise Exhibit D. 
Thus the-widow’s claims. were settled. 
Thereupon two persons claiming them- 
selves to be the nearest reversioners of 
Kuppuswami Aiyar sued in Original Suit 
No, 82’ of 1902 the widow, the mother 
and the natural brother for a declaraticn 
that the Will was not gennine. This 
suit also ended in a compromise, Exhibit 
F. The present snit is by one. of the 
two plaintiffs in Original Suit No. 32 of 1902 
for a declaration that he is solely entitled 
to the property secured under the oom- 
promise. It may be mentioned that the 
the other plaintiff in Original Suit No. 
82 of 1902 predeceased Seéshiammal, 
Seshiammal died a few months before the 
present suit. Plaintiff’s case is- that as of 
the two plaintiffs who got -the compromise 
decree, he alone was alive‘when Seshiam- 
mal died, the heirs cf the other plaintiff 
are not entitled to any rights. The com- 
promise provided for the property being 


taken possession of on the ‘death of Seshiam- _ 


mal, We are unable to agree with the 
appellant that the two plaintiffs did not take 
a vested interest in the property. The 
widow of the last male holder having been 
bonght off by the mother by the compromise 
of the previous litigation, -she was virtually 
the full owner of the property of Kuppu- 
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swami, with the exception of sume of the . 


properties given to his natural brother. 
It was competent to Seshiammal to have 
alienated the property in any way she 
liked, Consequently: the compromise which 
secured to the then plaintiffs rights 
dependent upon the death of Seshiammal, 
was a vested interest. 
the Transfer of | Property > 
Rewun Persad v. Musammat Radha  Feeby 
(1) and Bhagabaté Barmanya v. Kali Charan 
Singh (2). This vested interest under the 
Indian law does not pass by survivorship, 
but is heritable and divisible between the 
two donees, We do not think they , can 
be said to have. sued or obtained the 
properties as reversioners because they 
were not reversioners to Seshiammal. In 
this view, the Subordinate Judge was right 
in holding that plaintiff is not the sole 
owner. 


But he was wrong in refusing to give 
a decree for partition. We must reverse 
the decree of the Subordinate Judge and 
direct him to give a deoree to plaintiff 
for one-half of the suit properties inolud- 
ing in those words ` dlso 
for which the suit properties may have been 
exchanged. 


Plaintiff is entitled to mesne profits at 
the rate admitted in Exhibit IIIB. 
Future mesne profits from the date of 
Exhibit IIIB up to delivery will also be 
provided for. Appellant must pay the re- 
spondent’s costs in this Court, Costs in the 
lower Court will be provided for in the 
revised decree, 
M.G.P. - 
Appeal allowed, 


© (1) 4 M.I. A. 137; 7 W. R. P. O. 35; 1 Suth, P, 0. 
J. 172; 1 Sar, P. ©. J. 327; 18 E R. 651. 


(2) 10 Ind. Cas. 64l; 38 O. 468; 21 M. L. J. 887; pa 


0. W. N. 393; 9 M. L. T. 411; 13 0. L. J. 4048 A. L. 
J. 433; 13 Bom. L. R. £75; (1911) 2 M, W. N. 295; 88 
I A, 64 (P, 0). 


See section 19 of . 
Act and’ 
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ABDUL HAQUE V, MUHAMMAD YAHYA KHAN, 
PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Oxper No. 293 or 1917 


WITH Oivin Revision No. £ or 1918. 
July 4, 1915. 


Present: :—Mr, Justice Mullick and Mr, Justice ` 


Thornhill. 
Sheikh ABDUL HAQUE—P tatntirr— 
APPELLANT 
versue 
Babu MUHAMMAD: YAHYA KHAN anp 
OTHERS—J)ERENDANTS— RESPONDENTS. 

Civil Procedure Qode (Act V of 1908), O. I, r. 10— 
Government of India Act 1915 (5 4:6 Geo. F, Ò. 61), s. 
107—-Addition of parties—Application to add defendant 
rejected — Appeal, whether lies — Revision— High 
Court, power of swperintendence of. 


Where an application under Order I, rule 10 of 


the Civil Procedure Code asking that a cortain per- 
son be added asa party defendant to the suit and 
praying for permission to amend the plaint accord- 


ingly is rejected, no appeal lies against the order: 


rejecting the application. Where, however, it appears 
that the Court has exercised wrong discretion in 
rejecting the application, the High Court can inter- 
fere in revision under section 107 of the Government 
of India Act. = 


Appeal from a desision of the Subordinate 
Judge, 2nd Court, Saran, dated the bih 
September 1917, | 

Mr. Muhammad Hasan Jun. for the Appel- 
` lant. 2 

Mesars Fakhruddin and Panchanan_ Banerjee, 
for the Respondents. 

JUDGMENT: 

Mormor, J.—The plaintiff brought a suit 
against the defendants for specific perform- 
ance of a contract of sale in respect of 
some immoveable property and the defendants 
filed written statements between the 4th 
June and 12th June 1917, although the 
plaint was filed very nearly seven months 
before. When the written statements were 
filed, the | plaintiff discovered that the pro- 
perty“ was alleged to have been sold by 
the defendants to a lady named Bibi 
Batul and on the 3rd July 1917, the 
plaintiff applied to the Court for leave to 
add Bibi Batul as a party defendantand 


to amend the plaint by adding a prayer to . 


the Court to declare that the alleged sale 


in favour of Bibi-Batul was fraudulent and _ 


not binding upon the plaintiff. 

On the 25th Joly the learned Subordi- 
nate Judge declined both prayers observing 
“the plaintif wants to kill two birds with 
one shot, which he cannot be allowed to 
do”. 


It is to be obseryed that the plaintiff ` 
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purported to make this application for 
amendment and addition of parties under 


Order XXII, rule 10 of the Civil Procedure 


Code, but as a matter of fact, the assign- 
ment of the property having been made 
previous to the institution of the suit, 
this rule had no application and the proper 
provision under which the plaintiff should 
have applied, was Order I, rule10 of the Civil 
Procedure Code. 

On the 27th Angust 1917, the plaintiff. 


. again repeated his prayer asking substan’ o ‘ 


tially for the same reliefs, That second 
request also was, refused. The plaintiff 
has accordingly filed first of all an appeal © 
against the order of “the 27th August 
1917 refusing for the second time leave to 


add Bibi Batul and has also by way . 
of precaution filed an application for re- ` 
vision. 


Now it is quite clear that the applica. 
tion having been made under Order I, rule 
10, no appeal lies. Appeal No. 293 of- 
1917 will, therefore, be dismissed with 
costs. 

Let us tarn next to the application for ree 
vision. Now I fail to see what prejudice would 
have been caused to the defendants by the 
addition of Bibi Batul. On the sontrary, it is 
inevery way desirable that the litigation 
should finally end and finality can only be 
reached by investigating the rights of Bibi 
Batul in this matter. The learned Sub- 
ordinate Judge has exercised a wrong dis- 
cretion in refusing leave tq amendas well 
as in refusing to allow Bibi Batul to be 
made a defendant. The Courts have al- 
ways reserved to themselves a residual power 
of superintendence under the provisions of 
the Charter Act which are now reproduced 
in section 107 of the Government of India 
Act, to interfere in cases of this sort, and 
in exercise of that power I think we should 
direst the learned Subordinate Judge to 
make the additions in the plaint which the 
plaintiff asked for in hig petition of the 
8rd July 1917, and to dispose of the case 
according to law. We also direct the Court 
to fix an early date for the filing of a 
written statement by Bibi Batul and to 
see that the trial is prosesuted more ex- 
peditiously than it has hitherto been. 

As these alterations in the plaint are 
indulgences, which the plaintiff is obtain- 
ing, he will haye to pay to the defendants 


ah 
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“the costs of this hearing, which will be 
assessed at one gold mohur. 


It appears that in the matter of the ap- 
peal the learned Vakil for tbe plaintiff 
has already, paid the costs for the appoint. 
ment of a guardian to the minor defend- 


dants. This item will be exoluded from 

the costs which will bə payable by the 

plaintiff to the defendants in the ap- 
: peal, 


THORNHILL, J.—I agree. 
Appeal dismissed,- 
Revision allowed, 


TS 


ae BOMBAY HIGH COURT. 
Seconp Crivin AppeaL No. 581 or 1917, 
a Marah 20, 1918. 
Present :— Mr. Justice Shah and Mr. 
= Justice Marten. 
HARGOVIND FULCHAND—anp O0THERS— 
: PLAINTIFFS—- APPELLANTS 


= 


VETSUS 2 


NAJA SURA—DEFENDANT— RESPONDENT 

Gujarat Talukdars Act (VI Bom. of 1888), s. 29 E 
Limitation Act (IX of 1903), Sch. I, Art. 182 (b)— 
Decree against talukdar—Egsecution, application for, 
unaccompanied by certificate of managing officer, whe- 
i> ther’: “in accordance with law" —Time between date of 
. decree and submission of decretal claim, erclusion of. 


| „>27. The plaintiff obtained an instalment decree on the 


~ Jeth September 1910 against the defendants who 
were talukdars The first instalment became payable on 
the Ist April 1911, and in consequence of the default 
in payment, the whole amount became payable on 
that day. The plaintiff presented an application for 
execution on the lst April 1914, but it was rejected 
on the 15th June 1914 as the certificate of the manag- 
ing officer required by section 29 E of the Gujarat 
Talukdars’ Act was not produced. Subsequently the 
plaintiff applied to thd managing officer for a 
certificate in August 1914 and obtained a certificate 
on the 29th August 1914. He then made the present 
application for execution on the 28th February 1916 
accompanied with the- certificate of the managing 
officer: - 

Held, that the plaintiff-was entitled under section 
225, sub-section (8) of the Gujarat Talukdars’ Act 


to exclude the period from the }6th September 1910, ~ 


the date of the decree, to August 1914, the date of 
the submission of the claim under the decree, from 
the period allowed for the execution of the decree, 
and that, therefore, the -application of the 28th 
February 1916 was within time. [p. 782, col. 1.] 
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Per Shah, J—The application of the Ist April 
1914 was in accordance with law within the meaning 
of Article 182 (6) of Schedule Iof the Limitation 
Act and operated to save limitation, although no 
cortificate of the managing officer was produced as 
required by. section 29 E (1) of the Gujarat Talukdars’ 
Act. [p. 729, col. 1] 

The words “in accordance with law” in Article 152 
(5) of Schedule { of the Limitation Act refer to the 
form and procedure relating to the application, unless 
there is a clear and definite prohibition outside the 
Act which would render an application not in accord- 
ance with law withinthe meaning of the Limitation 
Act. pp. 727, col. 2,} 

Séotion 29E of the Gujarat Talukdars’ Act does 
not lay down any prohibition against execution, but 
only provides a method of securing the result that 
execution shall not be proceeded with until the- 
certificate that the decree-claim has been duly 
submitted, is produced or until the prescribed 
period has expired after the decree-holder has 
made a proper effort to obtain the certificate. 
Therefore in spite of the provisions of section 
29E it is permissible to a decree-holder to 
apply in accordance with law for execution in 
order to save limitation under Article 182 of the 
Limitation Act without obtaining the certificate 
under section 29H, though it is not permissible 
to proceed with the actual execution in the absence 
of the certificate. - [p. 729, coL 1]. m 

Per Marten, J.—An application for execution of a 
decree against a talukdar which is not accompanied 
by the certificate required by ‘section 29E 11) of the 
Gujarat Talukdars’ Act, is neither “in accordance 
with law” nor made to the “proper Court” within the 
meaning of clause (5) of “Article 182 of Schedule I 
of the Limitation Act and does not, therefore, operate 
Yo ony the limitation under that clause. [p. 732, 
col, 2, 


Appeal from the decision of the District 
Judge, Ahmedabad, in Appeal No. 344 of 
1913, confirming the order passed by the 
Subordinate Judge, Dhandbuka, in Darkhast 
No. 94 of 1916, dismissing the application. 


Mr, G. 8, Rao, for the Appellants, 
Mr. H. V. Divatia, for the Respond- 
ent. ‘ 
JUDGMENT. 


Saan, J.—The facts which have given 
rise to this sesond appeal, are few and 
undisputed. The plaintiff obtained an in- 
stalment decree on the 16th September 


1910 against the defendants, who are 
Talokdars. The first instalment became 
payable on the Ist April 1911, and in 


consequences of the default in payment, the 
whole amount became payable on that 
day, The plaintiff presented an application 
for execution on the Ist ‘April 1914, but 
it was rejected on the 15th June 1914 
as tbe certificate of the managing officer 
required by section 29E of the Gujara 


p 
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Talvkdars’ Act was not produced. Sub- 
sequently the plaintiff applied to the 
managing officer fora certificate in August 
1914 and obtained a certificate on the 
29th August 1914. He then made the 
present application. for execution on the 
28th February 1916 accompanied with 
the certificate of the managing officer. 

Both the lower Courts have dismissed 
this applisation on the ground that it 
- has been made more than three years 
after the amount became payable under 
the decree, and that the intermediate ap- 
plication of the lst April 1914 cannot 
save tha bar of limitation as it is not, in 
accordance with law within’ the meaning 
of Article 182 of the Indian Limitation 
Ast, the certificate under section 29H 
not having been produced with it. 

This appeal was adjourned to ascertain 
the dates of the notice under secticn 29B 
and of the submission of the ‘desree- 
claim’, It is now admitted that the 
notice under section 29B was published on 
the 5th November 1908, and the claim in 
respect of which the deoree was. subse- 
quently passed, was submitted on the 27th 
April 1909. It is not disputed before 
ua that apart from the submission of the 
olaim before the date of the decree, in 
fact there was no submission of the 
decree-claim before August 1914, when the 
application for the certificate under section 
29E was made. 

On behalf of the appellants two points 
are urged in support of the appeal: first, 
that the Darkhast of the Ist April 19:4 
was in accordance with law within the 
‘meaning of Artisle 182 in spite of the 
absence of the certificate under section 29H, 
sub-section (1), and secondly, that under 
aub-sestion (3) of section 29E the ap- 
. pellant is entitled to exclude the time 
from the date of the decree to the date of 
the application for the certificate, which 
must be ‘taken to be the date of the 
due submission of the decree-claim within 
the meaning of that sub-section. it is 
common ground that if either of these 
contentions is allowed, the present applica- 
tion would be in time. 

“As regards the first contention, I am of 
opinion that it should be allowed. The 
expression used in Article 182, olause 5, 
in the third column of the Schedule of 
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the Limitation Act is “applying in 
accordance with law to the proper Court 
for execution.” In the present case in 
form the application was in accordance 
with law, ie, in aceordance with the 
provisions of the Code of Civil Procedure 
relating to such an application, and it 
was an application to the proper Court 
for execution. Unless the words “in 
accordance with law” are to be very widely 
construed, 1 think that a person applies 
‘in agcordance with law’, when he makes 
an application in the prescribed form, and 
asks for the execution of the 
for relief granted by the decree and not 
for any relief outside the decree, nor for 
any relief which is prohibited by law. I 
think that snffisient meaning is given 
to the expression by interpreting 
that way. 

It is clear that the Limitation Aot 
must be construed strictly, and any pro- 
vision, in the nature of an exception, 
should be liberally construed. The expres- 
sion, in my opinion, is fairly susceptible 
of a limited construction, and for the pur- 
poses of the Limitation Act, the “apply- 
ing in accordance with law” may fairly 
be understood to refer to the form and 
procedure relating to the application, un- 
less of course there is a clear and definite 
prohibition outside these Acts, which 
would render such applying not in accord- 
ance with law within the meaning of the 
Limitation Act, A 

It is contended for the respondents that 
section 29E of the Gujarat 
Ast contains such a prohibition. That 
section provides that on the publication 
of a notice under section 29B no proceeding 
in execution shall be instituted or con- 
tinned until the decree-holder files a 
certificate from the managing officer that 
the decree-slaim has been duly submitted 
or until the expiration of one month from 
-the date of receipt by the managing 
officer of a written application for such 
certificate, accompanied by a certified copy 
of the desres. No doubt the expression 
“no proceeding shall be instituted” if 
literally construed, is susceptible of the 
interpretation that there is a probibition 
to make any application for execution 
until the proper certificate is produced or 
the prescribed perjod of one month has 


desres, te,- ` 
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elapsed ‘after the, written application is 
made. But these provisions, in my opinion, 
should be read in the light of the scheme 
and the main purpose of these groups of 
sections in the Act. The scheme is to 
secure a due submission of all the claims 
to the mavaging officer with a view to 
ascertain and liquidate the liabilities of 
a Talukdari estate which is taken under 
management, and in the case of decree- 
claims to secure their due submission 
before the execution is proceeded with. The 
purpose is not to probibit tbe filing of 
any suit or the execution of a decree, 
but to give the managing offcer. an 
opportunity of considering the claim before 
the slaimant or the decree-holder pursues 
hia usual remedy in the Civil Courts. 
This is clear from sub-section (3) of 
-section 29D and sub-section (2) of sestion 
29E, In sub-section (8) of section 29E 
the proceedings have been-referred to as 
“stayed or temporarily barred by reason 
of the claim not having been duly 
submitted.” It shows that the effect of 
sub-section (1) is not to` prohibit the 
making of any application, which may be 
necessary to keep alive the decree for 
the purpose of the Limitation Act, but to 
insist upon a clear proof of the due gub- 
mission before the exesution is proceeded 
with or to allow the execution to be 
proceeded with after one month has elapsed 
from the date of the application for a 
certificate of thedue submission of the decree- 
claim. It seems to me that the certificate is 
entirely extraneous to the application contem. 
plated by the Limitation Act, and its 
„production is undoubtedly a condition prece- 
dent to the actual execution cf the decree. but 


` not necessarily to the making of the applica- 


tion. 

The use of the expression ‘in ‘accordance 
with law’ in Order XXI, rule 17, sub- 
rule (2) of the Code of Oivil Procedure 
lends some support to the view that the 
game expression in Article 182 may be 
appropriately construed as referring to ihe 
application itself and not to any extraneous 
accompaniment like the certificate under 
section 29H of the Gujarat Talukdars’ 
Act. b 

It has been urged with some force by 
Mr. Divatia that the section provides that 
no proceedings in execution shall be insti- 
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tuted or continued without the certificat? 
or without allowing the necessary period tO 
lapse. But, in roy opinion, in effect i 
means no more than this that the execn* 
tion shall not be proceeded with unless 
the necessary certificate is produced or 
unless the prescribed time bas elapsed wu 
the. application for such a certificate. 

the Code of Civil Prosedure and the Limita- 
tion Act the word ‘institute’ is used with 
reference to a suit, and in the course of 
the argument no instance of its use with 
reference to an application, has been point- 
ed out to us. Taking the meaning of the 
word with reference to the context in section 
29E it seems to me that sufficient effect 
is given to it by reading it in the sense I have 
just mentioned. 

I am fortified in this view by the con- 
sideration that_there is no provision allow- 
ing the desree-holder any deduction of 
the time between the date of his application 
for such a certificate and the date of the 
certificate or of the month which must 
elapse before an application for execution 
can be filed. It may happen in some cases 
that the period of limitation prescribed by 
the Limitation Act may expire during this 
intervaJ; and it is not reasonable to attri- 
bute to the Legislature the position that 
while the filing of an application for exe-- 
cution within the period prescribed by the 
Limitation Ast, may be practically pro- 
hibited, no provision should be made for 
dedusting the time taken up in obtaining 
the certificate which is rendered obligatory 
by the Act. It is noticeable that under 
sub. section (3) the time up to the date of 
“due submission” oan be excluded, and not 
the time taken up in obtaining the certi- 
fisate. Farther unless the due submission 
of the decree-claim, and the application for 
a certificate under section 29E, were intended 
by the Legislature to be simultaneous, 
there would be some provision exclud- 
ing the time that may be reasonably 
allowed after the due submission of the 
decree claim and before the application for 
the certificate under section 29B in order 
to enable the managing officer to deal 
with the claim. But there is no such pro» 
vision. = 

I do not say that’ the expression “no 
instituted” is not sus- 
ceptible of the construction put upon it by 
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the lower Courts and urged by Mr. Divatia 
with ability before us. But on the whole 
I think that in spite of the provisions of 
‘section 29E it is permissible to a decree- 
holder to apply’ in acbordance with law 
for execution in order to save limitation 
under Article 182 of the Limitation Act 
without obtaining the certificate under sec- , 
lion 29K, though it is not permissible to _ 
proceed with the actual execution in the 
absence of the certificate. 

: I have not so far referred tò the various 
oases which have been sited on either side. 
No case ‘has been cited to us in which 
the effect of section 29H of the Gujarat 
Talukdars’ Act has been considered with 
reference to the meaning of. the expres- 
sion ‘in accordance with law’. I do not 
consider it necessary to refer to cases 
which deal with the provisions in other Acts, 
as they would have a bearing on the point 
only by way of analogy.I may, however, 
observe that the case of Chatur Kushal- 
_chand v. Mahadu Bhagaji: (1), which has 
been relied upon for the respondents, is 
clearly distinguishable, because the applica- 
_ tions in that case were held to be notin 
accordance with law as they were forbid. 
“den by section 22 of the Dekkhan Agricul- 
turists’ Relief Act; the expression then 
used in section 22 was that “no agricul- 
turists’ immoveable property shall be attached 
or sold.” The case of an express prohibition 
stancs on a different footing. 

I do not read section 
down any prohibition against execution, 
but only as proyiding a method of secur- 
ing the result that the execution shall 
not be proceeded with until the certificate 
that the decree-claim has -been duly sub- 
mitted, is produced or until the prescribed 
period has expired after the decree-holder has 
made a proper effort to obtain the certificate, 

I am, therefore, of opinion that the appli- 
cation made on the Ist-April 19i4 was 
in accordance with law within the meaning 
of Article 182 though uo certificate of the 
managing officer was produced. The present 
application is, therefore, not barred by limi- 
tation. . 

The second point urged on behalf of 
the appellant in the course of the argu- 
ment has not been considered by the 
lower Courts. It is really a new point; 

(1) 10 B, 91; 5 Ind, Deo, (N. 8.) 445, 
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but as the facts relating to it are not in 
dispute, and as it is a point of limitation, 
we have heard the Pleaders on the point 
fully; in fact we invited arguments on 
the point in view of the diffioully 
and the doubt that we felt on the first 
point in the course of the hearing. The 
point is whether apart from the inter- 
mediate application for execution, the 
present application is within time by 
reason of the exclusion of the time from 
the date of the decree to the date of the due 
submission of the decretal claim, z.e., on the 
facts of this case to the date of the application 
for the certificate. Mr. Divatia has argued 
that sub-section (8) has no application to 
the present case as the original claim was 
duly submitted before the decree was 
passed and that no further submission of 
the ‘claim was necessary under the decree, 

It may be that the Legislature did not 
contemplate what in substance would bea 
second submission of the same claim to 
the managing officer. But the fact remaing 
that section 29E clearly refers to the due 
submission of the ‘decree-claim’ which 
would mean the decretal claim or the claim 
under the decree and not the original 
claim in respect of which the decree hag 
been subsequently passed. Now in this oase 
we are not concerned with the submission of 
the claim before the decrea but with the due 


‘submission of the decree-claim. Mr. Divatia’s 


contention must, therefore, be disallowed. 
On, the facts either admitted before us 
or appearing on the record, the desree-clainz 
was brought to the notice of the managing 
officer when the decree-holder applied in - 
August 1914 for a certificate of the due 
submission thereof, The officer has given 
the certificate under section 29H and the 
fact of the due submission of the claim 
in respect of the decree, is beyond dispute, 
But whether the officer had in view the 
submission of the claim in 1909 before 
submission 
of the decretal claim when the application 


for the certificate was received, is a 
question which it is by no means easy 
to decide. From the terms of the certi- 


ficate, however, it can be inferred that 
the managing officer had in view the due 
submiesion~of the decretal claim after the 
date of the decree. In the absence of any 
further information, on the facts of this 
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oase, it is a fair inference that the decree- 
claim was submitted when the application 
for the certificate was made. There is no 
particular form preasribad for the sub- 
mission of the decratal claim and if the 
certified copy of the desres with a proper 
gartificate from the Court as provided in 
section 290, sub-section (1) is sent to 
the managing officer, it may be a due 
gubmission of the claim. ‘This was done 
in August 1914, and the managing offizar 
has certified that the claim in respect of 
the decree was duly submitted to him. 
It follows, therefore, that the appellant 
is entitled to exclude the time from the 
date of the decree to some period in 
August 1914. 

. No doubt this view involves the result 
that in sush a case as we have here, the 
desree-holder may practically extend the 


-time for execution according to his own 


choice by making the application for the 
certificate at any time. It is probably a 
result not contemplated by the Legislature, 
and ib may not be desirable that it 
should be possible to extend the time in 
that manner. It constitutes a difficulty 
in the way of the appellant on this point. 
But if the Legislature will insist upon 
certificates in all oases of decretal claims 
‘without any exception «nd if cases of this 
kind are not provided for in any other 
way, I do not see how sub-section (3) 
can be held to be inapplicable to the present 
case; and after all it has no further. effect 
than that of saving limitation. 

After giving the point my best con- 
sideration I am of opinion that the decree- 
holder is entitled to exolade the time from 
the date of the decree up to August 1910, 
On this ground also the present application 
for execution would be within time. a 

I would, therefore, allow this appeal, 
set aside the orders of the lower Courts 


and remand the Darkfast `for disposal 
according to law. 
-Coats throughout to be sosts in ths 


Darkhast, 

Marten, J.—The respondent is a Gujarat 
Talukdar whose estate is being managed 
under the Gujarat Talukdars’ Act, 1888, 
in pursuance of a Government Notification 
dated the 5th November 1903. The 
appellant is the holder of a money-deoree, 
against the respondent, dated the 16th 
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September 1910. In endeavouring te 
execute this decree under a Darkhast, 
presented on the 28th February 1916, the 
appellant has been met by Artisle 182 
(5) of the Indian Limitation Act and 
section 29E (1) of the Gujarat Talukdars’ 
Act and has failed in both Conrts below. 

Before us the appellant has re-argued 
the ‘points on which he failed in the Courts 
below and-has also urged an . alternative 
point, suggested to his Pleader by my 
brother Shah, včz„ that his Darkhast is 
saved on the facts of this particular case 
by section 296 (8) of the Gujarat Taluke 
dars’ Act. I propose to deal with this 
alternative point first. Section 29E (1) 
and 29E (3) run as follows:— 

“Sestion 29E (1). On the publication of 
a notice under section 29B, sub-section (1), 
no proceeding in execution of any decree 
against the Talukdar whose estate is taken 
under management or his property shall be 
instituted or continued until the decree- 
holder files a certificate from the managing 
officer that the desree-claim has been duly 
submitted, or until the expiration of one 
month from the date of receipt by the 
managing officer of a written application for 
such certificate, accompanied by a certified 
copy of the decree.” 

“Section 29E (3), In computing the 
period of limitation prescribed by the 
Indian Limitation Act, 1877, or by section 
230 of the Code of Civil Procedure for any 
application for the execution of a decree, 
proceedings in which have been stayed or 
temporarily barred by reason of the claim 
not having been duly submitted, the time 
from the date .of the notice published under 
section 29B, sub-section (1), or of the 
decree if it was passed subsequently to the 
publication of the notice, to the date of due 
submission, shall be excluded.” 

I think the words ‘decree-claim’ in sub- 
section (1) mean “the claim under or by 
virtue of a decree.” In other words a 
decree is essential, and consequently it is 
not suffisient to submit. the claim to tke 
managing officer before any decree is 
obtained. This construction is, I- think, 
borne out by the concluding words of sub- 
section (1), _whish require the written 
application for a certificate to be accompanied 
by a certified scopy of the decres. It is the 
decree and the execution thereof which is 
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particularly important, to the managing 
officer. A suit may or may not end in a 
decree. It is'the desres and aboye all 
the execution of it which effects a practical 
alteration of the position. 

For the purposes, therefore, of sub-section 
(1) I disregard the respondent’s submissions 
of his claims to the managing officer -in 
April 1909 as they were prior to the deoree 
and for the matter of that to the suit as 
well. Further, his Pleader before us has 
formally admitted that there was no sab- 
mission between the date of the deorge 
(16th September 1910) and ‘some date 

. from 11-29th August 1914, and that the 
submission, if any, made after the decree was 
in August 1914 when the managing officer 

=w8ave his certificate, I have already said 
that the Government Notification was pub- 
lished on 5th November 1908, Consequently 
sub-section (1) prevented the appellant from 
instituting execution proceedings till August 
1914 when he got the requisite certificate. 

This brings one to sub-section (3). That 
sub section is still dealing with proceedings 
for the execution of a decree and, in 
my opinion, the word ‘claim’ means 
the same as- ‘decree claim? under sub- 
section (1). This is, I think, borne out by 

- the vontext, viz., the words “application for 
the execution of a decree proceedings in 
which have been stayed or temporarily 
barred by reason of the claim not having 
been duly submitted.” On my construction 
_of sub-section (1) no bar ean arise from 
a non-submission before decree, and con- 
sequently the above words in sub-section (3) 
must refer to a bar arising from a non- 
submission of a decres-claim. 

Further, in the present case, time has to 
be calculated under sub-section (3) from 
the date of the decree, as it was passed 
subsequently to the Government Notification, 
and under sub-sestion (3) this time has to 
be saloulated up “to the date of due 

“submission.” I think the words “due 
submission” refer again to due submission 
of the decree-claim. I do not accept the 
respondent’s contention that. the due 
submission in the present case was in 
April 1909 before the deoree and consequently 
that subsection (3) has no application. 
On the contrary, I think, the Legislature 
intended the exemption in sub-section (3) 
to apply to “all exéoution proceedings 
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barred under sub-section (1) and did 
not intend to omit one branch of them; 
viz, proceedings in which a submission had 
been made before decree of a claim which 
might or might not sorrespond to the 
amount awarded by the decree itself, 
Respondent’s Pleader has urged that the. 
above construction of sub-sections (1) and 
(3) would unduly favour a decree holder 


-in the matter of limitation. That, however, is 


for the Legislature to decide on. The Gujarat 
Talukara’ Act is an Act of a special nature, 
Its details may cause difficulty owing to 
the drafting. But in its broad outlines the 
scheme of the Act seems to me as follows, 
For certain reasons a Talukdari estate may 
be attached and managed by a Government 
Officer (section 26). In that event all 
creditors must submit their claims [section 
29B (1)], which are then investigated 
[section 29D (1)] and may be com 
promised [section 29D (2)]. If the estate 
appears to be hopelessly involved or there 
is any other snfficient reason, then Govern- 
ment management may be withdrawn and 
possession of the estate restored to the 
owner (section 29). 


How then does the Act deal with the 
claims of ereditors in the event of such 
withdrawal, eg, (1) creditors who have 
submitted their claims and been paid no- 
thing; (2) creditors who have submitted 
and compromised their slaims and been 
paid an instalment; and (3) serditors who 
have not submitted tbeir claims? 


As regards class (2), the proviso to 
gestion? 29D (2) would apparently prevent 
claims being time-barred prior to the with- 
drawal, of management. Similarly as re» 
gards class (3), it would seem from section 
29F (4) (e) and (3) that on the with. 
drawal their claims would revive and that 
the period of Government management 
would, be excluded in galoulating the 
„periods of limitation. The words “during 
the continuance of the management or 
afterwards” in section 29B (3) cause some 
difficulty in this respect but as the oases 
provided for by section 26F (2) (c) are 
expressly saved, presumably the latter seo- 
tion is intended to have some operation, 
Counsel have not, however, referred me to 
any clausae keeping alive expressly the 
claims of class (1) of oreditors unless it 
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be by the joint operation of sections 29D (3) 
and 29E (1) and (3). 

Be that as it may, I think that section 
29F (3) shows that in certain sases 
the whole period of Government manage- 
ment is to be excluded in’ reckoning limi- 
tation. That being so, 1 see nothing 
strange in the Legislature saying in section 
29% that in certain other oases, a portion 
of the period of Government management 
is to be exoluded, rzz., down to the date of 
the submission of the claim under the 
decree, 


In the view, therefore, which I take of 
section 29E (3), the period from 16th 
September 1910 (decree) to August 1914 
(date of submission of claim under decree) 
must be excluded in the present case 
Consequently in my judgment the Darkhast 
of 28th February 1916 was in time, ‘ and, 
therefore, this appeal ought to be allowed. ’ 


Apart then from, costs, it is unnecessary 
in the view I take, to consider the other 
branch of the appellant’s case, vizą that 
time should run from another Darkhast which 
was presented on the Ist April 19l4and 
which in the absense of any certificate, 
was dismissed. But as the point was 
argued and has a bearing on costs I 
ought perhapS to state the view which 
I take. Mr. Rao contended that this Dar- 
khast was an application “in accordance 
with law to the proper Court for execution” 
within the meaning of Article 182 (5) of 
the Indian Limitation Act. He had to 
contend that on the one baud this was 
an application by the eppellant for execu- 
tion under Article 182 (5) of the Indian 
Limitation Act, and that on the other 
hand, the appellant had not in so doing 
instituted proceedings for execution within 
section 29R of the Gujarat Talukdars’ Act, 
“Institution,” he said, did not begin till the 
application wasadmitted under Order KAT, 
rule 17 (4). The ordinary meaning, how- 
ever, of “‘institute” is to begin or to com- 
mense. Accordingly, I think that execution 
proceedinge were instituted, 2. e„ begun or 
commenced when the Darkhast of lst April 
1915 was presented to the Oourt. This is 
in accordance with the explanation to section 
3 of the Indian Limitation Act which states 
that a suit is instituted in ordinary oases 
when the plaint is presented to the proper 
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offiser. But this institution of execution 
proceedings was contrary, to the express 
provisions of section 29 E for no certificate 
had been obtained or sven applied for, I 
do not think those provisions are directory 
merely, or that we can read “instituted” 
as meaning proceeded with. I think, there- 
fore, the application was notin accordance 
with law, -> = 


Further, I doubt whether the application 
was “to the proper Court” for execution 
within the meaning of Article 182 (5). 
Explanatior II says that the ‘proper Court? 
means the Court whose duty itis to exe- 
cute the decree or order.” At the date of 
this Darkhast, it was the duty of no Conrt 
to execute the decreas or order for there 
was no certificate from the managing officer; 


and in fact the Darkhast was dismissed for - - 


want of such a certificate. The contention 
of the appellant really amounts to this that 
this utterly irregular application ‘of his pre- 
vented time running. I do not think this is 
the case. Nor do I think it correstto say 
that provided the application fulfilled the 
formal requirements of the Oivil Procedure 
Code, it did not matter that it was contrary to 
the Gujarat Talukdars’ Act. 


Certain authorities were sited to us but 
I do not propose to disonss them as 
they were on other Acts and cepended 
on different expressions e. g., “entertain,” 
“Institute” is, 1 think, a stronger and 
more definite word than “entertain.” I may 
refer to section 18 of the Religious Endow- 
ments Act,1863, as an instance of both words: 
being nsed in the same section. 

It was argued that hardship might result 
if the period of limitation expired during the 
month after the application for a certificate, 
However, on my construction of sestion 29K, 
this would be extremely unlikely to happen. 
Even if it did, I see no particular hardship in 
giving a creditor a delay of say two years and 
eleven months instead of three years. - 5 

On the points, therefore, argued before’ 
the lower Court I agree with the findings 
of the learned Judges in the Courts below. 
On the new point: taken before us 
the appellant succeeds, - On the other hand, 
he did not take this point in the -Courts 
below, I think, therefore, on the whole 
that in allowing _the appeal we should 
direct that the costs throughont up to 
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MIDNAPORE ZEMINDARI COMPANY, LTD. 0. MALAYANDI APPAYASAMI NAICKER, 


date of both parties should be costs in 
the Darkhast of 1916. The actual order 
of this Court will be as indicated by my 
learned brother. 
: Appeal allowed 


MADRAS HIGH COURT. 

_ CIVIL APPBAL Ng. 282 or 1916. 
February 18, 1918. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justica Spencer. 

Tas MIDNAPORE ZEMINDARI COM. 
PANY, LIMITED—Deranoant No. 1— 
APPELLANT 
versus 
MALAYANDI APPAYASAMI NAIOKER - 
AND ANOTRER— PLAINTIFF No, l AND DEFENDANT 


No. 2—RESPONDENTS, 

Service tenure, palayams held under—Grant for 

_ Military and Police services—Alienation by zemindar 
—Abolition of services before alienation, effect of — 
Liability of palayam for poligar’s debts ~ Omission to 
issue permanent sanad, effect of —Regulation XXY of 1802, 

. Regulation VI of 1831 ‘and Madras Act III of 1895, scope 
and effect of—Spes successiqnis, mortgage und “sale of, 
effect of, on transferor’s title— Mortgage decree — Personal 
liability clause, sale on foot of-——Ventlee, adverse pos- 
session of, whether bars successors of mortgagor—Limi- 
talion, commencement of —Limitation Act (IK of 1908), 
Sch, I, Arts. 120,142, 144, 

In "India, apart from Statute, lands held on service 
tenure are inalienable beyond the lifetime of the 
holder. [p. 786, col. 2.] 

Muppidi Papaya v. Ramana, 7M. 86; 7 Ind. Jur. 
595; 2 Ind. Dec. (N. 8.) 644 and Pakkiam Pillay v, 
Seetharama Vadhyar, 14 M. L J. 134, followed. 

The subsequent enfranchisement of the lands 
from service will not validate alienations previously 
made. [p.726, col. 2.] 

Vaddudi Sannamma v. Koduganti Radhabhayi, 43 
Ind. Cas. 935; 34 M, L. J.17; 22 M. L. T. 532; 
(1918).M. W, N. 23; 7L. W, 287; 41 M. 418 (F. B.) 
and Padapa v. Bwamirao Shrinivas, 24 B. 5586; 2 Bom. L. 
R. 648; 40, W. N. 517; 27 I. A. 86; 7 Sar. P, CO. J, 710; 
12 Ind.Deo. (N. s.) 902 (P.O), followed. 

Lands originally heldon service tenure and which, on 

| that ground, are inalienable, become alienable on the 
abolition of the services.. They become subject to the 
ordinary laws of descent-and disposal as inthe case 
of ordinary property. [p. 786, col. 2; p. 737, col. 1.] 
Ravlojirav v. Balvanirav Venkatesh, 5 B. 437; 3 
` Ind. Deo. (n.,8) 288 and Musammat Kustoora Koomaree 
- v, Monohur Deo, (1864) W. R. 39, followed. 

Section 8 of Regulation XXV of 1802 recognises 
and gives effect to the above principle. [p. 737, col. 1.] 

The omission to igsue or the delay in issuing a 
sanad under Regulation XXY of 1802 finally settling 
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tho. peishcush payable by the holder, will nòt, affect 
the alienability of such lands after the abolition of 
the services. [p. 743, col. 2; p. 744, col. 2.] 

The effect of section 5 of the Regulation was to 
release the Jands forthwith from the condition of 
rendering Police service or at any rate that was the- 
policy of the Government and there is nothing in 
the Regulation to prevent effect being given to that 
intention without the grant of a permanent sanad. 
The prohibition against alienation of the lands on 
the grounds of publio policy definitely ceased after 
the passing of Madras Act III of 1895 which has 
repealed Regulation VI of 1831 except to a limited 
extent. [p. 742, cols. 1 & 2.] 

A mere transfer of a spes successionis in property 
does not operate on the transferor’s interost when 
he gets possession of the property, [p 745, col. J.J 

Ramasami Naik v.’ Ramasami Chetti, 30 M. 255; 
2 M., L. T. 167; {7 M. L. J. 201, followed. 

Obiter —W here a poligur or vemindar who ordi- 
narily represeuts the estate is dispossessed and fails 
to sue for possession, the person dispossessing him 
gets an indefeasible title after 12 years and the 
successor of the dispossessed zemindar cannot claim 
a fresh starting point from the date of his succession 
unless he shows that the previous holder had 
offectually debarred himself from suing and there 
was no one who could have sued successfully. [p. 745, 
cols. 1 & 2.) 

Appeal against the decree of the District 
Court, Madura, in Original Suit No. 5 of 


1915. 


FACTS appear from the judgment. 

Mr. Eardley Norton (with him Messrs, |, 
R. Venketrama Sastriar and S., Varada. 
charzar), for the Appellant.—The plaintiff 
baviog abandoned his contention that the 
Paliayam was inalienable by the custom of the 
family, the only question is, whether it was 
alienable by reason of its having béen im- 
pressed with Military and Police services. 
Even if such conditions existed ` originally, 
the services were abolished by Regula- 
tion XXV of 1802 and by the disarmament 
proclamations, Exhibits KAVI and XXVI 
(a) in the case. The Peishoush was settled in 
1804 on the basis of the Permanent Settle- 
ment, The sanad, however, was not issued, 
but that is not conclusive of the retention 
of theservices. It is only evidence of en- 
franchisement which was effected virtually 
by the Regulation. 

Though it is an unsettled Palayam till 
the issue of a sanad, the estate is liable for 
the debts of the holder. In Arbuthnoit v. 
Oolaguppa Ohetty (1) an unsettled Palayam 
was held liable for debts contracted by a 
Poligar in the hands of his successor, It 


(1) 5 M. H. O, R. 303. 
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follows, therefore, that an unsettled Paliayam 
is alienable. 

No appreciable services of a Military 
nature were rendered by the Kannivadi 
Zamindar after the establishment of British 


< role, especially after the Permanent Settle- 


ment Regulation. The Police services had 
become obsolete, Fifth Report, pages 101 
and 102, Regulation XI of 1816, sections 
8& and 39 and Madras Act III of 1905, 


There was no differentiating feature in 
regard to services rendered by the Zəmin- 
dar. They donot relate to the land and 
only pertain to the duties of citizens general- 
ly under the Criminal Law, 

_ In .1905 the sanad was .issued under 
Regulation XXY of 1802 by which the 
services were abolished, Plaintiff's claim, 
therefore, to sue as an office-holder, is not 
maintainable. Radhabat y. Anantrav Bhagvant 


(2). 


A holder of an office has a qualified power 
of alienation, The reported desisions do 
not go beyond that. The alienations by the 
father are in the nature of antecedent debts 
and are binding on the son, 


~ 


The suit is barred. Plaintiff’s father was 
dispossessed in 1900 and the suit should have 
been brought within 12 years of that date. 
Assuming that the mortgagor was a life- 
tenant, still he represented the estate. He 
was certainly entitled to impeach the trans- 


action as his interest was only spes successionis, 


a 


Ramasami Naik v, Ramasamy Ohettt (3), 
Sham Sundar Lal v. Ackhan Kunwar (4) and 


© Kunjaru Venkatramanayya v. Dejappa Konde 


(5). 

The Hon'ble Mr, S. Srinivasa Atyangar, 
Advocate-General, (with him Mr. A. 
Krishnaswamt Atyar), for the Respond- 
ents.— Military and Police services were 
attacned to the grant of this Palayam. 
Being a service tenure, the estate could not 
be alienated beyond the-lifetime of the holder. 
That. is an incident irrespective of Statute. 
That is the common law of India. The 


(2)9 B. 198 at p. 212;5 Ind. 
(F. B.). 
vol” 30 M., 255; 


Dec. (N. s.) 133 
2 M. L. T. 167; 17 M.L, 4. 


"D 21 A. 71: 20. W. N. 729; 25 I. A. 183; 7 Sar. P. 
- C, J. 417;9 Ind Dec. (N. s.) 755. 
(6) 42 Ind. Cas. 540; (1917) M. W. N. 679 atp. 
680; 22 M, L. T, 238; 6 L. W. 680; 34 M. L. J. 319. 
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Military services continued to be rendered 
even after the . Permanent Settlement. . 
Apart from Statute, Military services imports 
impartibility and inalienability except for 
the holder’s lifetime. The cessation of © 
service or the enhancement of the Peishoush 
does not affect these incidents. The efféat 
of the disarming proclamation was only to 


-suspend the service, but the services were ` 


not released except by the issue of a sanad, _ 
The sanad fixes the Peishcush payable finally | 
and, till that is done, the old tenure con- 
tinues, Kachi Yuva Raungappa Kalakka Thola 
Udayar v. Kachi Kalyana Rangappa Kalakka 
Thola Uduyar (6). The estate continues to be 
inalienable till tha tenura is formally some 
muted. Exhibit 3 by which the Peisheush 
was fixed, was only a temporary arrange- 
Nelson’s Madura Manual, Part 1V, 
pages 20, 21. 


Military service imports inalienability, 
All service tenures import the same. Minakshi- 
sundaram Pillai v. Chotkalinga Royer (7), 
Munpidi Papaya v. Ramana (8), Pekkiam 
Pillay v. Seetharama Vadhyar (9), Vusa Ohan- 
drakantam v. Vusa Subbarayudu (10), Ka» 
‘mara Peda Subbayya v. Kakerlu Ohennappa(11), 
Raja Lelanund Sing Bahadoor y, Government 
of Bengal (12), Rani Keshabati Koeri v. Mohon 
Ohandra Mondal (13), Ram Surohee Singh v. 
Kashee Roy (14), Sartaj Kuari, v. Decraj Kuari ' 
(15), Rama Krishna Rao v. Court of Warde (16)- 
Nilmont Singh Deo v. Bakranath Singh (17), 
Durga Prashad Singh v. Brojo Nath Bose (18), 


(6) 24 M, 562 at pp. 698, 604, 11 M. L. J. 191. 
(7) 18 M. L. J. 10. 

(8) 7 M. 86;7 Ind. Jur, 595; 2 Ind. Deo. (N. s.) 
dA, 


(9) 14 M. L. J, 184. 

(10) 25 Ind. Cas. 685; (1914) M. W. N. 745; 1 L. W, 
827; 16 M. L. T. 347; 27 M., L. J. 745. 

(11) 28 Ind. Cas. 842; 28 M. L. J. 303. 

(12) 6 M. I. A. 10i ab p. 125; 4W. R. P. C. 77; 1 Sar, 
P. 0. J, 505; t Suth. P. O. J. 249; 19 E. R 38. 

(18) 14 Tnd. Cas, 227; 16 C. W. N. 892; 39 O. 1010, 

(14) 6 W. R. 176. 

(15) 10 A. 272; 15 I. A. 5l; 6 Say. P.O. J. 189; 12 
Ind, Jur. 213; 6 Ind. Deo. (N. 8.) 182 (P.°C.). 

(16) 22 M. 383; 1 Bom. L R 277;3 0. W. N. 415; 26 
I. A.83; 7 Sar. P. O. J. 484 9 MIL J. Sup. 1; 8 Ind. 
Deo, iN. s.) 276 (P. C.). 

(17) 9 C. 187; 9 I. A. 104; 6 Shome L. R. 63; 4 Sar. 
P. C. J. 335; 4 Ind. Dec (N.s. ) 777 P.O), 

(18) 15 Ind Cas. 219; 39 O. 6986; 23 M. L. J. 23; 
16 O. W. N. 482; (1912. AL W. N, 425; IH M. L, T. 337; 
9 A. L.J 4923; 15 0., L.J 461514 Bon. LR 445; 391. 
A. 133 (P. GC). 
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Bukronath Singh v. Nilmoni Singh (15) and 
Beresford v. Ramasubba (20). 


An unsettled Palayam, though hereditary, ° 


is nob alienable beyond the holder’s life- 
time. In Radhabai y. Anantrav Bhagvant 
(2), West, J., observed that the tenure 
continues even if the services had basome 
obsolete. z 

Regulation XXV of 1802 applies to pro- 
prietors who had obtained a sanad by virtue 
_ of the Regulation, The Regulation is appli. 
cable only to such cases. Where the sanad 
was not issued, Police services continued to 
exist. Narayana v, Ohengalamm2 (21), Secre- 
tary of State v. Rajah of Venkatagiri (22), Muttu 
Vaduganadha Tvar vy. Dora Singha Tevar (23). 
In Collector of Tricktaopoly v. Lekkamani 
and Oolagappa’ Chetty v.- Arbuthnot (24), 
all that the Privy Council laid down was 
that proprietary right, če., ownership might 
exist even where no sanad wag granted. 

The enhancement of Peishoush has nothing 
to do with the nature of the tenure, An 
alienation void in its inoeption,, cannot 
be validated by a subsequent sanad. 
Radhabut v. Anantrav Bhagvint (2) was 
wrongly desided. Padapa v, Swamirao Shri- 
nivas (25), Kalu Narayan Kulkarni vy. Han- 
mapa (26), Gangabai v. Basvant Ballappa (27) 
and Vaddadi Sannamma vy. Koduganti Radha. 
bhayi (28), 

No question of limitation arises. Plaint- 
ifs father was personally liable under the 
mortgage decree. He did aot oppose the 
application for a decrees absolute. He sonld 
not have sued for possession. The plaintiff 
could sue at any time within 12 years of 
his suocession. 

This appeal coming on for hearing on 
the 16th, 17th, L8th,->2lst and 22nd 

(19) 50. 889 at p. 408; 4 O. L. R, 583; 2 Ind. Dec, 
(x. s.) 858, 

(20) 13 M. 197 at p- 205; 4 Ind. Dec. (x. s.) 850, 

(21) 10 M. 1; 3 Ind. Dec. (N. s.) 751. 


(22) 85 Ind. Oas. 266; 31 M. L.J. 97; (1916) 2 M. W. 
N. 98; 4 L. W. 183: 20 M. L. T. 284. 
(23) 3 M. 29) at p. 307: § LA. 93; 4 Sar. P. 0. 
J, 239; 6 Ind. Jur, 438; LInd. Deo. (N. s.) 757. a 
(24) 11. A. 268 & 282; 21 W, R. 358; 14 B. L. R. 115; 
8 Sar. P. O. J. 318; 7 Mad. Jur. 190 (P. O5). 
(25) 24 B. 556; 2 Bom. L. R. 648; 4 C. W. N. 517; 
wo 86; 7 Sar. P.O, J, 710; 12 Ind. Doc. (N. s.) 901 
(2615 B, 435; 3 Ind Dac (x. 8.) 287. 
wa 5 Ind, Cas. 863; 84 B 175; 12 Bom. L. B, 


(28) 43 Ind. Ons. 935; 34 M. L. J. 17; 22 M. D. T. 532; 
(1918) 3E. W. N. 23; 7 L, W. 287; 41 M. 418 (F. B). 


that in these circumstances it was 


of January 1918, and having stood over for 
consideration till this day, the Court deli- 
vered the following 

JUDGMENT.—This is an appeal from the 
decree of the District Judge of Madura in 
a suit brought by the plaintiff as heir of 
the late Zamindar of Kannivadi to recover 
the Zemindari from the Ist defendant, the 
Midnapore Zemindari Company, and the 
2nd defendant claiming under it. The 
defendant Company, acquired the, Zemindari | 
for more than thirteen lakhs of rupees from 
the Liquidator of the Commercial Bank of 
India, which in Desember 1895 had advanced 
money on a mortgage to which the plaint- 
ifs grandfather the then “emindar and 
his son the plaintiff's father were parties, 
and had subsequently obtained a consent 
decrees for sale, and brought the Zəmin. 
dari to sale and purchased it after the death 
of the plaintiff's grandfather and the suc- 
cession of his father to the estate, At the 
date of the Court sale in 1900 the Zəmin- 
dari was an unsettled Palayam, but in 1905 
the Bank succeeded in cbtaining a perma- 
nent sanad under Regulation XXV of 1802 
at the same Peishoush as had been paid 
without alteration for more than a hundred 
years. 

The ground on which the plaintiff has 
succeeded in the lower Court in racovering 
the Zemindari from the transferees of the 
auction-purchaser, is that at the dates of 
the mortgage and the mortgagedecree and 
of the sale thereunder, which were prior 
to the issue of.the permanent sanad of 1905, 
the Zamindari was held on the tenure -of 
rendering Military and Police service as well 
as of paying the Peishaush demanded; and 
inalien- 
able by the plaintiff's grandfather and his 
father after him for more than the terms 
of tbeir respactive lives, These con‘entions 
the District Judge has acsepted. At the 
hearing of the appeal the learned Advocate 
General raised the further contention that 
the Zemindari -was made inalienable by the 
provisions of Regulation VI of 1831. 

The appellants did not admit that such 
services, if they existed, would render the 
“~Agmindari inalienable, and contended that 
even if this were so, this defect in the Bank’s 
title was cured by the grant of the sanad 
to them in 1905 which admittedly put an 
end to such soryices if thoy wore then in 


4 
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existence, and rendered the Zentindari freely 
alienable. Their main case,’ however, was 
that in 1895 the date of tle mortgage to 
the Bank and afterwards the Zemindari 
was not held on any conditions of Military 
or Police service. As regards Military service 
they contended that, when after the cession 
of Dindigal to the Company by Tippooin 
1792, the then Poligar who had been ex- 
pelled by Tippoo for failure to pay the 
Peishcush imposed upon him, was restored 
by the Company, the incident’ of Military 
service was suppressed by the Company in 
accordance with its settled policy as a neces- 
sary preliminary to the 
settled Government. As regards the Police 
or Kaval duties, they admitted that such 
duties were at first required of the Palayagar 
by the annual sénadsissued to him by the 
Collestor of Dindigal of which several from 
1796 to 1804 have been exhibited, but 
they sontended“that in accordance with the 
provisions of section 5 of. Regulation XXV 
oft 1802 and the policy declared therein, 
this Police or Kaval service was abolished 
before 1812 and referred to the Fifth Re- 
sport and Regulation XI of 1816. They 


contended that the Peisheush was permanent- ` 


ly settled at the beginning of the last 
century, and that the delay in isening 
permanent sanads in the case of this and 
some other Palayams was due to other 
causes and without any idea of olaiming 
Military and Police services from them. As 
regards the alienability of such unsettled 
Palayams, they relied upon the decision of the 
Judicial Committee, in the Gundamanaikanoor'’s 
case{ Oolagappa Ohetty v, Arbuthnotand Collector 
of Trichinopoly : v. Lekkamani (24)], not 
only that such Palayams were hereditary but 
that debts incurred by the holder for the time 
being, were binding on the Palayam in the 
hands of his suogessors, which could not be 
the case if they were inalienable except for 
the lifetime of the holder for the time 
being. The present contention they con- 
tended, was an afterthought. The Zemindari 
after being held under Government manage- 
ment was restored to the Zemindar “in 
1843 on payment of a sum of money for 
arrears which he had to borrow. To dis- 
charge this and other indebtedness of his 
predesessors one of the Zemindars in 1861 
granted a thirty years’ lease of the Zemin- 
dari which was in the nature of a usufrue- 
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introduction of ` 


$ 


tuary mortgage. His sucoessor obtained. 
from this Court a decree in the nature of 
‘a redemption decree, and recovered . the 
Zamindari by paying off the sum payable 
to the lessees under the decree in respect 


Se 
A 


of advances made by him to discharge the: 


indebtedness of the estate. The mortgage 
to the Commercial Bank in 1895 was in 
respect of the indebtedness incurred by the 
Zemindar in redeeming the Zamindari. 
-That if was regarded as binding on the 
Zemindari was shown from the fast that the 
next heir, the plaintiff’s father, joined in the 
mortgage and consented to the decree for sale. 

As regards the inalienability of lands held 
on service tenure, it is held in India that, 
even apart from Statute, they are inalienable 
beyond the lifetime of the holder, Mayne, 
section 338, Muppidd Papaya v. Ramana (8), 
Pakkiam ‘Play v. Seetharama Vadhyar (9) 
“and we must so hold. The learned Advocate- 
General also relied upon the statutory 
prohibition against the alienation of service 
lands contained in Regulation VI of 1831, 
but as will be pointed ont later; the general 
statutory prohibition was repealed before 
the date of the alienations now in question 
by Madras Act III of 1895, and the limited 
prohibition contained in that enactment’ does 
not affect the present case. The further 


contention that the subsequent enfranchise- ” 


ment of the land from service, as by the 
‘issue of the sanad of 1905 in this case, 
would validate alienations~previously made, 
is supported by certain observations ` of 
West, J., which appear to have 
made obiter, in Radhabat v. Anantrav 
Bhagvant (2) but is opposed to the recent 
decision of a Fall Bench of this Court in 
Vaddadi Sannamma v. Koduganti Radhabhayt 
(28) by which we are bound, and also to an 
express decision of the Privy Council in 
Padapa v, Swamirac (25) to whioh our st- 
tention was drawn by the learned Advocate- 
General. This contention of the appellant 
“must, therefore, be rejected. 

The further contention that, assuming the 
Zemindari to have been held at first under 
the Company on service tenure, the aboli- 
tion of these services would render it alienable, 
‘is supported by the jndgment of West, J., in 
the case already referred to in which Sargent, 
C.J., and two other learned Judges of the 
Bombay Court concurred. The learned 
Judge observed in Radhabaz v. 
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been - 
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‘So long as lands are assigned 
by the sovereign to the support of a public 
office, or the land tax payable on lands is 
remitted in consideration of services to be 
‘performed by a particular family or line 
of holders, the lands are according to the 
principles of the Hindu Law and the ens- 
-tomary law of the couvtry, incapable of 
an- alienation or disposal, such as to divert 
them or the proceeds of them, from the 
intended purpose— Ravlojirav v. Balvant- 
rav Venkatesh (29), This principle has 


“been recognized in many decisions— Musam- 


mat, Kustoora Koomaree y:-Monohur Deo (30). 
id x * * When an 
ig freed from its connection with 
‘a public office, the reason arising from 
that connection for the preservation of 
the estate, intact and unencumbered, 
fails. There is not in the 
lands themselves, according to Hindu 
Law, any inherent quality limiting them 
to special kinds of ownersbip and devolution, 
They become subject to the ordinary laws of 
descent and disposal, just as where a parti- 
onlar oustom concerning them has been 
abandoned; or they have passed into ca 
family not subject to the custom.” 

dt has been held. in some later cases that 
in this case the learned Judges were under 
a misapprehension as to the service in 
question in that case having been abolished, 
but the principle laid down in the above 
passage was not questioned in any of these 
cases, Dor were we referred to any author- 
ity the. other way. We entirely agree 
with the decision of the Bombay Court on 
this point and have desided to follow it, 
Jt is, moreover, the principle to which the 
Legislature has given effect in section € of 
Regulation XXV of 1802. 


In the Narsgunty case [ Naraguniy 
Lutchmeedavamah v. Vengama Naidoo (31)], 
the Judicial Committee accepted the desgrip- 
tion of Palayagars in Wilson’s Glossary as 
having been originally petty chieftains ocoupy- 
ing usually tracts of hill or forest, Subject to 
pay tribute and serviee to the paramount 
power, but seldom paying either, and more 
or less independent; but as having, at 
present, since the subjugation of the country, 

(29) 5 B. 487; 3 Ind. Dec. (N. 8.) 288. 
(30) (1864) W. R. 39. 

(81) 9 M. I. A. 66; 1 W. R. P, 0, 30; Esaki: P, c. J. 

si 1 Sar. P, C. J. 826: 19 E. R, 666. 
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estate 


by the East India Company, subsided into 
peaceable land-holders. “There can be no 
doubt that Kannivadi was a Palayam of 
this nature. Dindigal, in which it is situ- 
ated, had formed part of the dominions of 
Hyder and Tippoo for sometime when it 
was seded to the Company by the Treaty 
of Seringapatam in 1792. At that time 
the Palayagar was not in possession, having 
been expelled by .Tippoo for failure to pay 
the revenue demanded from him. The 
Company restored the Palayam to him; and 
the first question for consideration, is ‘on 
-what terms this war done, The report of - 
the Board of Revenue, D16, of January 
1745 shows that the precise terms on which 
the, restored Dindigal Palayagars were to 
hold their Palayams, had not then been 
settled, and that it was proposed to exact 
certain Kaval or Police services from them 
which were then nesesgary for the preserva- 
tion of order. The Board transmitted a 
draft sanad defining the position of the 
restored Palayagars. The annual sanads 
subsequently issued for some years no 
doubt follow this-draft sanad Exhibit E 
for 1796, E2 for 1797, El for 1800, 
E4 the corresponding Muchilika for 
1801, and E3, the Muachilika for 1803. 
There can scarcely be any doubt that a’ 
similar sanad was issued for 1795 and 
the intervening years for which no sanad 
is forthcoming, and these sanads may be 
taken as containing the conditions which 
the restored Palayagars were required to 
observe. Paragraphs 1 to 5 deal with the 
payment of tribute, and the rendering of 
Kaval services, Paragraph 6 is important 
as showing that the Government was al- 
ready impressed with the necessity of 
suppressing the Military service of the Pala- 
yagars as a first condition of the introduc- 
tion of orderly Government. It provides 
that the Palayagar is to render an account 
of the number of armed men in the Palayam 
and to abide by the orders of the Govern- 
ment as regards the dismissal of such of 
them as may’ appear unnecessary. for the 
performance of the duties’ of the Palayam, 
and proceeds:: “Siuee it is the duty of the 
Circar to protect the country from foreign - 
enemier, you are only to take a few of the 
inhabitants of the Palayam into your ser. 
vice.” We have revised the translation as 
the result of the disonseion during the 
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argument. The Palayagar was again en- 


joined not to take up arms “because . the’ 


Company’s troops have been ,specifically 
appointed for that purpose.” Any breach 
of the conditions was to involve forfeiture. 
Except_as to the amount of the:Peishoush, 
the terms continued the same down to 
1803 (Exhibit E3) after whioh there is 
no evidence of any exchange of sanads 
and Mushilikas. k 

Exhibit XXVI of 2nd of October 1799 
is a proclamation by Major Bannerman, 
addréssed to the inhabitants of the Tinne- 


, ` volley Palayams after the rebellion of the 


Tinnevelly Palayagars, ordering the surren- 
der of arms and threatening ‘thcse who re- 
tained them, with death. In their Revenue 
Letter to Fort Saint George of llth Febru- 
ary 1881 (Fifth Report, page 51, Edition of 
Higginbotham) the Court of Directors sano- 
- tioned the gradual introduétion of the Per- 
manent Settlement into Madras, but laid 
down, page 53, that it was of first. import- 
ance that “all subordinate Military estab- 
lishments should be annihilated within the 
limits, subject to the dominion of the Com- 
pany,” and observed that this was so in- 
controvertible as to preclude all expectations 
to be derived froman attempt to introduce 
a" permanent system sof land revenue or the 
exercise of a’ regular judicial authority till 
this ‘essential preliminary was secured. In 
conformity with these instructions, Lord 
Clive on Ist December 1801 issued a 
proclamation addressed to the Palayagars 
Sherogars and inhabitants of the Southern 
Provinces announcing the determination of 
the Government to suppress the use and 


. » ~ 
exercise of all weapons of offence without 


the authority of the British Government. 
The proclamation went ov: “The Military 
service heretofore rendered by the Palayagars 
and Sherogars having bedn suppressed, and 
the Company having in consequence charged 
itself. with the protection and defence. of 
the Palayagar -countries, the possession of 
fire arms and weapons of offence has mani- 


festly become unnecessary to the safety of 


the people.” Geheral disarmament was, 
therefore, enjoined, but the Palayagars and 
Zemindars were permitted “to retain a 
certain number of persons carrying pikes 
for the parpose of maintaining the pomp 
and state heretofore attached to the per- 
sons of the Palayagars,” but the number 
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was to be fixed and the pikes issued to them 
stamped and registered. The proclamation 
concluded by announcing to the Palayagars, 
the intention to establish a permanent ` 
assessment of revenue on the lands of tke 
Palayams upon the principles of Zemindari 
tenure, which assessment being once fixed, 
shall be liable to no change in any time to 
come, that the Palayagars becomiug by these 
means Zemindars of their hereditary estates 
will be exempted from all Military service, 
and that the possessions of their ancestors 
will be secured to them under the operation 


`of limited and defined laws, etc.” The District 


Judge has read the concluding paragraph, ` 
which was merely an announcement of the 
policy declared in the despatch from the 
Court of Directors, as limiting the announce- 


> ment earlier in the proclamation that the 


Military service hitherto rendered by the 
Palayagars and Sherogars had been sup- 
pressed, and he has held that the intention 
of the proclamation as a whole was that 
their Military service was to continue until 
the issue to them of permanent sanads, 


‘ Reading the ‘proclamation as a whole and 


in the light of the despatch from the 
Court of Directors, we think it is olear 
that the suppression cf Military service was 
intended to. be unconditional. 

It has, however, been contended that 
Military service was exacted from the Zemin- 
dar even after the proclamation, and as much 
importance was attached by the District 
Judge to the documents exhibited by the 
plaintiffs to show this, Exhibits D, E, F, 
G series, it is necessary to refer to them` 
in some details. Exhibits D to D3 (b) 
are extracts from the Dindigal, Diary kept 
by the successive Collectors. The other 
Exhibits of.importance'in this connection 
are letters written by orto this Palaya- 
gar of Kannivadi relating to the events 
mentioned in the Diary. The District Judge 
relies on these to show that after the 
British occupation, Military services were- 
being rendered. Most of these Exhibits 
relate to the period anterior to 1801, and 
in many cases relate only to Police duties. 
Among the latter duties may be instanced 
the attempts made to seize an outlaw, named . 
Tombu Gour for whose arrest a reward had 
been offered, referred to in Hxhibit D3 (a) 
under dates September 25th, December 16th, ` 
1796 and January 10th, 4797; and the 
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Collector’s warning on Jane 10th, 1795 to 
-the Palayagar in Exhibit D, which the 
Palayagar acknowledged in D4 on July 
4th, 1795, against harbouring a rebel, named 
Gopaya Naiok'; and tha Assistant Colles- 
tovs inayutnamah, Exhibit D5, dated July 
een 1799, to the Palayagar directing him 
o seiz9 some marauders, named Pajari 
Naick and Alwar Pillay whom the Tahsil- 


"dar had been endeavouring to capture by 


_ placing a guard-of peons at the entrance 


"D2, The Assistant Collestors’s _ 


of the Kannivadi District, as appears from 
the entry of January 18th, 1799, in’ Exhibit 
order of 
‘uly 25th was acknowleged next day by 
the Palayagar, in Exhibit D7, in which he 


` repudiates the idea that he has been friendly 


x 


a 


- the 


with these marauders, and on January 19th 
in Exhibit D2 be promises the Collector 
not to assist them. 

The Collestor’s direstions to make good 
property stolen by thieves belonging’ to his 
estate in the entries -in Exhibit D3 (a) 
of November 4th, 1796, of March 4th ‘and 
7th, April 16th, and September 6th, 1797, 
and in Exhibit D3 (b) under dates 'Anguèt 
29th, September 18th and Ostober 30th, 
1797, and in Exhibit Di under date of 
June 27th, 1793, merely indicate that the 
Kaval system, according to which Kavalgars 
or’ watchmen are held hace for tracing 
the’ wheréabouts of stolen jewe ls, ete., and, 
if they fail, are themselves, reguired to 
make good the Yalue of  sush articles, 
existed in those early times, In those days 
it appears from the öntries of April 4th 
and 5th, 1797 of Exbibit D3 (a), from 
_entry .of July 2ist, 1798, of Ex. 
hibit D3, and from D16 that there was 
a Kaval fund for remunerating Kavalgars. 
This fund is stated in Exhibit DS (a) to- 
be quite unconneated with the Peiahsush or 
tribute payable in ‘Kists’ (or instalments) by 
the Palayagar for his Palayam and it appears 
from Bxhibit D16 that it was a fund raised by 
contributions of ‘watching fees™ paid by the 


, subjects of the Crown into the hands ofthe 
Palayagars who were held responsible for its” 


administration. This resembles the present 
day system under which village Kavalagars 
or watchmen are appointed by the villagers 
to watch their crops and other property, 


“and every ryot contributes at the -time of 


harvest a -few measures of grain from his”. 
stock at the threshing floor for the re- 


~ 


` muneration of the Kavalgars for the current 
year. Tf the Zamindar held any lands on 
condition of rendering Kaval service, they 
must have been resumed ‘before 1812,. as 
will be shown later. 

Again we find the Collector in Exhibit 
D2 on January 9th, 1799, instructing the 
Palayagar to arrest any Europeans (pre: 
sumably deserters from the Hast India 
Company’s British troops) found straying 
more than two miles from oamp without 
a passport. Again in Exhibit D17 in October 
1797 the Palayagar-of Kannivadi is stated 
to have promised his assistance to the 
Collestor against the Palayagar of Komara- 
vadi, a deposed Palayagar who had essap- 
ed from confinement at Vellore. The nature 
of the assistance to be rendered is not 
mentioned in this Exhibit, but from Exhibit 
D3 (b) it appears that he and four or five 
other Palayagars wera to come with their 
respective men and ast as an escort of “Old - 
Lucki Lakshmana Naiok ” in conducting him 
from Komaravadi as soon as the arrest of this 
escaped prisoner was effected. 

So much for the resords relating to the 
period before the formal abolition of Military 
duty. 

The District Judge baa concluded from 
certain Exhibits of a later date than 1£01 
that Military assistance was rendered by 
this. Palayagar during the fighting by the 
Company’s army against Virupakshi Naick, 
and against thedumb boy salled Panchalay 
kuricbi Oomayana who led an insurrection 
against Gcvernment, and also -in the re- 
bellion of Lakshmana Naicken, in tha 
time of Collectors Hurdis and Parish in 
1803 and 1804. 

An acacunt of the part played by the 
Kannivadi Palayagar in connestion with 
the fighting that’ took place on those 
occasions, is given in Exhibits F and G, 
Both of these.records proceed from inter- 
ested sources. Exhibit F is a petition 
signed by the Zemindar of Kannivadi, in 
1837 ‘and presented to the Board of Reve- 
nue, in which he appealed for the re- 
storation of his Palayam which had been 
kept under the management of Government 
and Exhibit G is a genealogical history” 
of the family written by another member 
of the family. It was to the interest of 
the writers of these documents to magnify 
the meritorious services rendered by various 
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Palayagars of Kannivadi to Government 
_ from time to time. G1, G2, G4, G5, G6, G7, 
and G5 are records similar to Q. A 

Exhibits G and G7 mention the fact 
that the Palayagar’s men were then in 
1804 without arms (no doubt in pursuance 
of Government's declared policy), and thus 
when they accompanied the Company’s sepoys 

“in parsuit of Lakshmana Naicken, it was 
necessary for Mr. Parish to arm 20 of 
them before they could be of any assistance 
to him. at the same time the work that 
they were expected to perform, seems to 
have been that of guarding roads. i 
and passes, acting as spies of the enemies’ 
movements and as guides to the 
British troops` tbrough the forest tracks 
and hill passes. They could not fght because 
they had no arms. A more reliable account 
of what happened, is to be found in the 
ccntemporary document, Exhibit H5, of 
July ist, 1804, in which it is` stated that 
15 men from the Kannivadi Palayagar 
people were sent as guides to “ Captain 
Hamilton’s army’ because they knew the 
different routes.” In Exhibit Di3 the 
Palayagar of Kannivadi reports in June 
1804 to Mr. Parish that he bad despatched 

` aspy to bring intelligence regarding the 
rebels. It would be absurd to treat this 
Palayam, as a feudal fief held on condition 
of rendering Military service simply because 

_ the holder on one or two occassions assisted- 
the intelligence branch of the Company’s 
regular army. 

The allusions in Exhibits D11 and. D12 
to “our troops ” and ‘‘ our detachment” 
in the account of the engagement with 
Lakshmana Naicken only show in our opinion 
that the Kanniyadi men identified their 
cause with the cause of the Government, 
and we think that the description of fighting 
refers to the doings of the Company’s 
soldiers, and does not mean that any Military 


establishments of the Palayagar were em-. 


ployed ‘in the actual fighting, 

Exhibits DYO, E7, E8, Kid, refer to the 
supply of bamboos to be-paid, for the 
use of the British troops (evidently in order to 
provide them and their officers with quarters), 
Exhibit E6 relates to the supply of cattle 
(probably for feeling the troops). It was 
regarded as the duty of the whole popu- 
lation to furnish tha necessary supplies 
against payent to the GENG of Sosem 


‘at tbe time 


ment and still more to its armed forces 
in the field. The practice of making such 
requisitions for the supply of touring-efficers, 
is not yet altogether obsolete. 
that in the years 1803 and 1804 such re. 
quisitions were made and complied with 
in a few instances, does not, in our opinion, 
show that the Palayam: continued to be 
held on condition of rendering Military 
service and still less that it was so held 
of the alienations now in 
question nearly a hundred years later. 

We have next to deal with the well- 
known Regulation XXV of 1802 on which 
the Permanent Settlement rests 
Presidency so far as it affects the present case. 
It was held by the Judicial Committee in 
Collector of Trichinopoly v. Lekkamuns and Qola- 
gappa Chetty v. Arbuthnot (24) to be clear “that 
the affirmative -words.of the second section 
‘that in consequence of the assessment, the 
proprietary right of the soil shall become 
vested in the Zemindars,’ eto., did not either 
give to, or take away from, the former owners 
of lands not ‘permanently assessed, any 
right which they then had. It merely 
vested in all Zemindars an hereditary right 


The fact . 


in this k 


at~a fixed revenus upon the conclusion of. 


the Permanent Settlement with them. It 
is a maxim that -affirmative words in a 
Statute without any negative expressed or 
implied, do “not take away an existing 
right”, This interpretation is strongly sup- 
ported by the title of the Regulation which 
is “For declaring the proprietaty right of 
lands to be vested in individual persons, 
and for defining the rights of such persons, 
under a permanent assessment of the land 
revenue”. As’ regards the somewhat ambi- 
guous preamble, their Lordships cbserved 
that it did not assert a right, on the 
part of Government to deprive or dispossess 
Zemindars in their lifetime, or their heirs 
after their deaths, for the purpose of trans- 
ferring their rights to Government, or to 
new holders at the will of Government, 
independent of any considerations connect- 
ed with ‘the realization of revenue. They 
then proceeded to explain the sweeping 
statement in the preamble to Regulation 
XXXI of 1802 that the ruling power had in 
conformity to the ancient usage of the country 
constantly reserved to itself and had exer- 


cised the actual proprietary right of lands 4 


of Gvory description, and that consistently 


=. former, the Government 
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with this principle, all alienations of land, 
except. by the Gonsent of the ruling power, 
are violations of that right, and observed 
that “the words ‘alienations of land’ referred 
-not to mere transfers, from one proprietor 
to another, but to grants- for holding lands 
exempt from the paymert of : revenue”. 
Finally their Lordships observed: “There is 
no difference-in this respect (its Hereditary 
character) bétween a Playam and an ordinary 
Zemindari. The only difference between a 
Palayam or Zsmindari which is permanently 
settled and one that is not, is that, in the 
is precluded for 
ever from raising the revenue; and in the 
latter, the Government may or may. not have 
that power: ”Thé latter words appear to mean 
that Government may in a particular case have 
precluded itself from raising the reverue, even 
though it has not issued a permanent sanad. - 
Applying these principles, their Logdships 
proceeded.to deal with the connected case — 
of Oollector of Trichinopoly vw. Lekkamant and. 
~ Oolagapp2 Uhetty `v. Arbuthnot (24), The 
. judgment is appended to the “judgment in 
. Marungapart case which -follows Collector 
of Trichinopoly.v. Lekkamani and Oolagappa 
Ohetty v. Arbuthnot (24), In the former 
case, a Razinamuh~was entered’ into in 
the time of the late Zemindar making the 
Zemindari liable for debts incurred by him. 
It having -been held that the” Razinamah 
sould not be enforced except, by suit, a 
suit waa instituted but discontinued on the 
- death of the Zemindar by order of the. 
Court which directed a fresh snit . to be 
brought against the heir when nominated. 
A suit was accordingly brought against~ 
the minor Zemindar in which it was claimed 
that the revenues and corpus were equally. 
answerable (page 270*), The Civil Judge 
held the debt binding onthe revennes of 
the Zemindari in the hands of the successors 
-and decreed the claim to that extent. The 
High Court reversed this decision, and held 
that, as the Palayam in question was only held 
on life-tenare, it could not be made liable in 
the hands of the son for the debts insurred by 
the father. The Judicial Committee held that 
prima facie the Palayam was hereditary, and 
that being so, apparently as a matter of course, 
they held it liable in the hands of the son for 
the father’s debts. If the revenues are 
liable in the hands of succeeding Zemindars, 
*Page of TI, 4 Ed. a 





r 


„ed for Police service. 


that is equivalent to saying that the corpus is 
liable and the decision would be conclasive 
of the present case, but for the faot that 
the point that the Palayam was inalien- 
able by reason of its owing Military and 
Police service, was not raised, Itis, however, 
very significant that it was not raised in 
that case though-the defendant on the re- 
cord was Mr. Arbuthnot, ‘the Collector of 
Madura who represented the minor Zemindar 
as agent of the Court of Wards and would 
have been likely to know if the holders 
of unsettled Palayams. were liabla to render 
any services such as to render their estates 
inalienable and an exception to. the 
general rule as to the “free liberty”: of pro- 


. prietors of land to make alienations which is 


sonferred by section 8 of the Regulation, This 
contention has not been raised in any 
other case before the present, and this eon- 
sideration adds tothe already heavy burden 
on the plaintiff of showing the existence 
of the bar to alienation on which he relies, 

The question of the continuing liability 
of the Palayaga® for Police service may now 
bə dealt with in connection with the provi- 
sions of section 5 of the Regulation, Thess 
provisions show a general intention to release 
land-holders from the performance of Police 
services except in special cases to be dealt 
with in the permanent sanad when issued 
and to resume all lands and rusums grant- 
The first part of 
section 5 provides as follows: “The Govern- 
ment having charged itself generally with 
the maintenance atid support of such estab- 
lishments as may be requisite in the 
several provinces, cities and towns for the 
better keeping of the Police, no lands shall be 
considered, as heretofore, to be holden on the 
condition of performing tolice duties, unless 
the same shall be specially provided for 
in the sanad-t-milkiyat-¢-(stimrar.” With this 
must be read section 15, which. provides 
that Zemindars shall aid and assist the 
officers of Government in epprebending and 
securing offenders of all descriptiong, and they 
shall inquire and give notice to the 
Magistrates of robbers or other disturbers of 
the public peace who may be found, or 
who may seek refuge in their Zomindaris, 
an obligation whish was not regarded as 
incompatible with the power of alienation, 
and is very similar to that-imposed on people 
generally and land-owners in particular by 
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Chapter IV of the Code of Criminal Procedure. 
“Read literally section 5 operated to 
release all lands forthwith from the con- 
dition of rendering Police service. If 
this bo too strict a construction, it at 
least shows that it was the policy of the 
Government to release them, and there is 
‘nothing in the Regulation to prevent effect 
being -given to that intention without. the 
grant of a permanent sanad, Police ser- 
vices lad been required in this oase by the 
annual sanads of which E3 for Fash 1213, 
1808-4 is the last. The issue of’ these 
sanads appears to- have been , discontinued 
and there is no evidenge of any Police 
service being demanded after 1804. Admitted- 
ly Police service was as a rule abolished 
in all the Palayams and Zemindaris that 
received permanent sanads; and as will 
be seen, the fact that no permamen: sanad 
was issued in the case, had nothing to do 
- with the question of Police service It appears 
from the Fifth Report that the - Kaval 
lands or lands granted for tha discharge 
of Kaval duties which were quite different 
from those which the officers of an organized 
Police forse are expected to perform, had 
been resumed before 1812, but as regards 
Madras, the Report does not deal with the 
question of Police. A Police force under 
officers called Darogas had been introduced 
but did not work well, and, in accordance 
with the senonitiondasions of Sir Thomas 
- Munro, the Covrt of Directors issued in- 
structions which were embodied in Regulation 
XC of 1816, By this measure recourse 
was had to the indigenous -Police system 
of the country. Under that system, Police 
as well as revenue duties had been imposed on 
the village headman, who was responsible 
as to both to the Zemindar or Palayagar 
where there was one. By the Regulation, 


the headman as regarda Police duties, was 


made responsible to the Tahsildar or Indian 
Magistrate of the locality, and Zemindars 
were deprived of all Police powers except 
in so far as any of the duties of the 
Tahaildar might be conferred upon particular 
Zemindars by the Government under sestion 
‘39, This the Court of Direstors consitered 
.ehould only be done in particalnr oases of 
approved respectability and willingness to co- 
. operate ‘in promoting tne views of the 
Government, Seétion 39 was repealed by 
Act XVII of 1862 as having become ob: 
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solete and thus vanished the last trace of 
the Police powers formerly vested in the 
Zemindar as head of his district. The Police 
Act XXIV of 1859, which took away the 
control of the -Police from the Tahsildars 
aud created a separate Police Department, 
defined Police, in section 1 as inaluding 
‘general’ and village Police, Cuttoobadies, 
Kavalgars, and all other persons who 
exercise any Police functions throughout the 
Madras Presidency. This was before the 
repeal of section 39 of Regulation Kl of 
1816, and there is no suggestion that the 
Kannivadi Zemindara were: ever regarded™ 
as coming within this definition of Police. Be 
this as it may, this definition of Police was 
repealed by section 2 (2) of-Madras Act 
111 of 1895, which substituted the following 
definition. “The word Police shall include 
all persons appointed under this Act,” thus 
excluding Cnttoobadies. Kavaigars, etea 
whose Police functions bad become obsolete, 
The, same enactment also repealed Regula- 
tion VI of 1831 which made lands held 
on service tenure, inalienable, and only re- 
enacted the provision against the alienation 
as regards village officers, - except in the 
Scheduled Districts, In the Schedaled 
Districts the prohibition against alienation 
was continued, not only as regards the 
emoluments of. village officers, but also as 
regards “other emoluments granted or 
continued in remuneration for the perform» 
ance of duties connected with the collection 
of the revenue or the maintenance of order.” 
In the rest of the Presidency, the Legislature 
evidently thought that village offices were 
the only offices the emoluments of which 
required to be protested from alienation, 
This enactment, which came into force 
before the‘alienation now in question, goes 
far to show ‘that at the date of tbat 
alienation, the services formerly required of 
the .Palayagars and others had become entire- 
ly obsolete and that there was no longer 


any sufficient reason for prohibiting the 


alienation of their lands on the grounds of 
public policy. 

Ii is not questioned that the issue of 
permanent sanads onder Regulation aXVin - 
the terms in which they were issued, released 
the grantees from conditions of Police service 
and there is no reason to suppose that the 
delay in issuing the sanads in this and 
other caves, was due to any design of 
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retaining the right to Police services whioh 
‘were regarded as a thing to be got rid of 
| as quickly as possible, In this connection an 
y observation in Chauki Gounden v. Venkatara- 
- manier (32) which was referred to with ap- 
proval by Sootland, C.J‘, in Lekkamani v. Sri- 
mat Ranga-Kristna Muttu Vira Puchaya Natkar 
(33) may/be cited again, and with greater forse 
now that the assumption that - Palayagars 
had only life-estates, has been displased. 
“The Palayagar of an: unsettled Palayam may, 
according fo the- generally received theory 
as-to his rights, have only an estate for 
-life in -his Palayam; but for euch an estate 
as he has, his relation to the Government 
on the one side and to the ‘occupiers of 
lands within his Palayam : on the other side, 
resembles that of a Zemindar.” ~There is 
feally no reason now why an unsettled 
Palayam should be inalienable any more 
than a settled one. 
As regards the revenue history of “this 
particular Palayam, in 1796, a sommission 
reported that these Poligars should be 
sllowed personally to retain one-third of 
“the computed value of their land.’ Mr. 
Hurdis, who ‘was Collector from September 
1796 to December 1803, was directed to 
carry out a field survey and to 
the Board of Revenue a detailed report such 
as would enable them to arrange’a Permanent 
. Settlement (Nelson Manual Part 4, page 
31). Unfortunately, as Mr. Nelson observes, 
he overestimated the- capabilities of the 
District and the Permanent Settlement. of 
Dindigal introduced on-the basis of this 
survey had to be abandoned. Exhibit 
XXVI1 (b) shows the total beriz of the 
Kannivadi Palayam as estimated by Mr. 
. Hurdis. O£ this the Palayagar was allowed 
. as before provisionally to retain 30 per 
cent. leaving a Peishéush_ of Pagodas 
10,897 or Rs. 38, 39-14-2 payable to Govern- 


ment. This Peishensh did-_ not repre- 
sent 30 per cent. of the real income, or 
anything like it, and owing  to-, the 


. defective nature of Mr. Hurdis’s assessment 
and possibly other reason3, a permanent 
`, sanad was not issued to this and other 
Palayagars on the basis of his assessment, 
From 1216 to 1843 
fhe Palayagar’s inability to pay the 

. Peisheush, Government took the Palayam 


(82) 5 M. H. R. 208. 
(33) 6 M. H. C, R. 208, 


“ (0). 


“was liable to be sold. It 


present to` 


-from tha les3e3. 


“held that the lease was 


in consequence of | 


743 
under ‘its own management and 
allawed him the 10 per cent. on the 


In 1843 the Palayam waa 
Exhibit XXVI 
This Muchilika which was then taken 
from him, appears to ‘proseed upon the 
footing that all he was liable to do, was 
to pay the Peishaush demanded of him 
and that in default of payment the Palayam 
certainly goes 
to show that no condition of Military or 
Police service was recognised as existing 
at that time, Exhibits XXIIg and KALIH, 
dated 9th July 1843 are mortgages of 


net collections. 
restored to the Palayagar. 


the “omindari to pay previous debts and 
save the “emindari from annexation 


by Government, Exhibit XXIII is a lease 
for 30 years, dated 20th July 1861 in 


discharge of debts which are stated to 
have been contracted by the “omindar 
himself, his father and his ancestors, 


Exhibit H series show that negotiations 
went on for some years after this as to 


the grant of a permanent sanad and 
that Government were prepared to grant 
a permanent sanad withcub increasing 


the Peishoush, but that this intention was 
not earried into effect in the supposed 
Interest of the Zemindar himself. Exhibit 
H5. Nothing is to be found about any 
Military or Polise service in this corre» 
spondence. In 1881 on the death of the 
Zaminday Bangaru, who had exesuted the 
lease of 1861, his brother who suceeded, 
brought a suit fo racover the “Aamindari 
In his plaint he raised tha 
contention that the alienations of his pre. 
desessors were not binding on the estate. in 
his hands, and this was the subject of the 
fourth issue. It was not, however, suggested 
that the inalienability depended in any 
way on the daty of rendering Military 
and Police service. The- District Judge 
not binding on 
the plaintiff as a lease but was binding 
on him as a mortgage, and gavea deoree 
for redemption. Before the High Court, 
the Zemindar does not seem to have press- 
ed the appeal on the ground that the 
alienations by .his predecessors were not 
binding upon him. Probably the decision 
of the Privy Council in QOollector of Trichi« 
nopoly v. Lekkamant and Oolagappa Chetty v, 
Arbuthnot (24) was held conclusive on this 
“question. In the High Court the sontroversy - 


© redemption, 
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| appears to have been as to the amount 
_ of the mortgage debt. 


In connection with 
litigation amd the subsequent 
the Zemindar sontracted 
usnfructuary mortgages, Exhibits 7, 3, 9, 
9, 6, 7a, 4, 22 series S and 10, and 
lastly a vonsolidating mortgage Exhibit 


thia 


. 2 on [4th December 1¢95 and a supple- 


mentary mortgage Exhibit 18, dated 10th 
February 3698, Exhibit 2, to which the then 
Zemindar and his son the father of the 
present plaintiff were parties, was for 


- upwards of ten lakhs of rupees. 


The Bank brought Original Suit No. 23 of 
1897 on this mortgage and obtained a consent 
decree for sale against the Zemindar and 
his son on 16th August 1848, Exhibit Vd, 
by. which the defendants were to psy 
Ra. 13,15,000 on or before 15th Avgist 1900 
and the estate was to be sold in default. The 


|” plaintiff's grandfather died on 16th July 1899. 


On 14th March 1:00, the Bank applied for an 
order. absolute for sale under section 89 
of the Transfer of Property Act, and on 
91st March 1900 the Court made the order 
as follows: “Defendant by Mr. Subramania 
Aiyar ddes not put forward any objection. 
Decree made absolute”. The estate was 
subsequently sold and purchased by the 
Bank, who obtained a sanad in 1£05, 
-and then sold it to the present lst defend- 
ant. The plaintiff’s father died on 24th 
Mey 1911, and it ‘was in the present 
suit instituted on Y3rd July 1914, that the 


contention that the Zemindari was 
inalienable on account of the Zemin- 
dar’s liability to render Military and 


. Police services, was raised for the first time. 


In our opinion this sontention is only 
an ingenious afterthought. The liability of 
these unsettled Palayams for ancestral debts 
was treated by the Privy Council iv Collector 
of Trichincpoly v. Lekkamani and Oolagappa 
Ohetty v. Arbuthnot (24) as necessarily follow- 
ing from the establishment of the hereditary 
nature of the estate. There are now no Police 
or Military services to be rendered. In this 
particular estate there have been continued 
alienations by way. of mortgage which have 
been treated as binding, by succeeding 
Zemindars. Though the contention that 
they were not binding, was raised in the 
litigation of 1881, this was not on: the 
ground of any Military or Police service, 
and the contention was not pressed in the 


High Oourt. Lastly, the fact that the 
plaintifs father was a pariy to the 
mortgage of 1895 and to the consent 
decres and did not object to the sale, 
shows’ that the alienable character of the 
Zemindari was fally recognised. 

The learned Advosate- General has relied on 
certain decisions such as Narayana v. Chenga- 
lamma (21) and Udayarpalayam case [Kachi 
Yuva Rangappe Kalakka Thula Udayar v, Kachi 
Kalyana Rangappa Kalakka Thola Udayar (6)] 
and Ramnad case (34) in which it was held 
that certain Zemindaris restored by British 
Government to the heirs of thé former 
Yemindars were restored with the inaident 
of impartibility which had originally attach- 
ed to them in their character of petty 
chieftains rendering service to the para- 
mount power, but these cases did not 
decide or proceed on the footing that 
any such services were still to be render- ` 
ed; and, as those were cases in which 
a permanent sanad had been issued, it 
is clear that there were no such services 
in existence at the date of suit. He also 
relied on certain decisions as to Ghatwal 
tenures in Northern Indie, but in these 
cases the succession is not purely here- 
ditary, and Government by the exercise of ° 
the right to choose the successor from and 
among the heirs, manifests is continned 
recognition of the office of (Ghatwal even 
though the duties have become nominal. 
On a full- consideration of the whole ques- 
tion, we are unable’ to agree with the 
District Jndge, and baye come to the con- 
clusion that the Military and Police services 
for which the Zemindar was at one time 
liable, had been abolished long before the 
alienations in question, even though 
“Government for ‘quite other reasons had 
delayed the issue of a sanad under Regula- 
tico XXV of 1802 by which the Peishcush 
payable by him as a peaceable land-owner 
exempt from such services, would have been 
finally settled. 

The only remaining question is whe- 
ther the suit is barred on ‘the ground, 
that, when the suit was instituted, more 
than twelve years hed elapsed from the 
time when the ist defendant’s vendor got 
into possession under their purchase at 
the Court auction. There can be no 


(34) 24 M. 613, 
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doubt that, assuming the estate of the in exeontion of the decree against him 
Zemindar to be for life only as contended . personally. —In these circumstances, jt may 
„by the plaintiff, the Zomindar for the be that the sale was binding on his life- 
time _being would ordinarily represent" interest; and, if so, it is argued he was 
the estate as held iù Radhabat v.” not in a position to sue for possession and 
Anontihav Bhagvant (2) and numerous that his successor bad” a fresh starting 
other cases, and that, therefore, time point. The starting point under Artiole 
‘would haye begun to- run against the 142 is the date of the dispossession or 
plaintiff's father from the date. when the discontinuance. To avoid .the bar, it would 
Bank ‘got possession and the suit would apparently be necessary to hold that the 
_ ‘be barred‘ as more than twelve years had fact that the plaintiffs father had de- 
ı elapsed before it was instituted. The barred himself from suing for possession, 
question, however, ~ arises -whether the took the case, not only out of Article 142 but 
plaintiff's father had not debarred himself also out of-Artiole 144, as the present plaint- 
from suing to resover possession and whe- iff’s father would appear to come wibhin 
ther -time did not begin to run only from the word ‘plaintiff’ as used in that Article, 
the date of his death and plaintiffs and to make Article 120 applicable to 
succession, As , has been already stated,- the case. The starting point in that 
the plaintiffs father joined in the mort- Article is, when the right to sue acornes, 
gages ` of 1895 and consented to the. and there would be no difficulty in hold- 
‘decree being passed against him for the ing that the right to sue does not asorne 
sale of the Zemindari and personally for the until there. is some -one who can sue- 
mortgage debt ard did not object to the successfully. See Murray v, East India 
‘order for sale. At the “date of the mort- Company (35), Musurus Bey v. Gadban (36), 
gage and the consent decree, he was only and the recent decision of the Privy Council 
a reversioner with a spes successionis and- in Soona Mayana Kena Roona Meyappa Chetty 
had no power to alienate his interest in v. Soona Navena suppramanan Ohetty (37) in 
the Zemindari either by executing the the view we take of the other question, it is 
mortgage or consenting to the decree,and unnecessary to discuss or decide the point. In 
these alienations did not take effect against the result the appeal must be allowed and the 
him when he succeeded, as held in suit dismissed with costs throughout. 
` Ramasami Naik v. Ramasami Ohettd M.o. P. i 
(3); which is in accordance: with a a = ce oe a NUN Dab 
very recent decision of the Judisial Com. . & Ald. 204; 106 E. R. i < 826. 
mittee nob yet reported*. At the date, wa omna 2 a oe 3 L. J.Q. B. 62l; 9 B, 
however, of the application for the order , (37) 35 Ind, Cas. 323;43 I A. 11% at p 120; 20 0.W. 
for sale, which he did not oppose, the N. 83%; (1916) 1 M. W. N. 455; 18 Bom, L, R, 642; 85 
plaintiffs father had \succseded to the T.J. P. O, T179 (P. C.). 


- estato, and his life-interest in the 
BOMBAY AIGH COURT. 


Zemindari was liable to be attached , 
and sold, in exevution of the consent Seconn Civin Appeat No. 905 or 1915, 
April 5, 1913. 


decree in so far ss it made him A 
Present:—Sir Stanley Batchelor, Kr., 


personally ‘liable. If the consent decree z : ) š 
had been for sale only, it may be thatthe Acting Chief Justice and Mr. Justice Marten. 


sele would not have passed his life-in. *‘DADOO BHAOO anp oraees—Derenvants 


terest even though he did not oppose the — APPELLANTS 

order for sale, but he was also personally versus 

liable on the decree and at the date of DINKAR VISHNU APHALH—Puwarntire 

the application for the order for sale, he Pianta face acai nea 4 V of 1879) 

rani? ombay Lan venue Co ct Vo 83. 3 
ie haa even to ‘ie eens for the_, (20', 2:7—Alienated village,” what is—Fillage an 
at poumen i ard _ 88 ae his _life-intarest - ayhich the entire property tn the soil has been granted, 
"Since reported as Amrit Narayan Singh v Ganga whether alienated. 

3 ingh, 44 Ind. Cas. 408; 7 i. W. 581:°238 M. L. T. In the definition of the word “alisuated” in seotion 
142, 22 C. W. N. 409; 27 0. L. J. 296; 834M.L. J. 3 21 of the Bombay Land Revenue Vode the words 

` 298; 4 P. L- W. 224: 16 A.L. J: 265; (1918) M. W, N. “transferredin so far as the rights of Government to 
806; 20 Bom., L. R. 546; 45 0, 599.— Ed. < payment of the rent or land revenue are concerned,” 


Appeal slowed, 
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prescribe a certain minimum requirement, and where 
that minimum requirement is satisfied, the definition 
also is satisfied, notwithstanding that the transfer 
may cover certain other interests over and above, 
those contained in the minimum requirement. 
[p. 746, col. 2; p. 747, col. 1.] 


a 


Where the {Government has transferred to the 
-grantee of a village not’ merely its own rights to 
receive tlie land revenue but the entire property in 
the soil, the village _is an “alienated” one within the 
meaning of sectión 3 (20) of the Bombay» Land 
‘Revenue Code and section 217 of the Code is appli- 
cable to it. [p. 747, col. 1.] i 

Second appeal from the decision of the, First 
Class Subordinate Judge, with Appellate 
powers at Satara, in Appeal No. 122 of 1913, 
reversing the decree passed by Second Class 
Subordinate Judge at Karad, in Civil Suit 
No. 1518 of 1910. 

Mr. Ooyajee (with him Mr, 9. S. Patkar), for 
the Appellant. 

Mr. G. 9. Rao, for the Respondent. 

JUDGMENT. 

` BarcgeLor, Acting C.J.—The suit out of 
which this appeal arises, was filed by an 
“ Inamdar to eject the defendants. One of 
his pleas wes that the defendants Nos. 
“1. to 3 were his yearly tenants. The 
‘plaintiffs position as an Inamdar was oon- 
' ceded, but his claim to own the Mirasi 
or oocupangy rights in these lands; was 
denied by the defendants, and the only 
-question which we have to degide, is 
whether the plaintiff's olaim to these 
Mirasi rights should be allowed. 

The first Court held against the plaintiff 
upon this point, but that -decree was re- 
versed on appeal, and tke present appeal 
is brought by the defendants Nos. 2 to 5. It 
seems clear that prior to 18:0, the plain- 


tiffs position as Inamdar was accepted, 
and gave’ rise to no disputes. But in 
1880 the Survey Settlement was intro- 


duced into this village, and in the Settlement 
Register the present appellants were entered 
as the Khatedars. Since 1880 admittedly 
they have been oultivating the lands, 
paying only a sum equivalent to the annual 
assessment. 

The contention for the defendants is 
that, by virtue of the provision of section 217 


of tbe Bombay Land Revenue Cede, 
the effect of the introduction of the 
Survey Settlement in 1880, was that 


thereafter the defendants had the same 
‘rights in respect of -these lands in their 
ogsupation, as holders of land in unalien- 


* satisfied, the 


a t 
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ated villages had, and “have, under thè pro- 
visions of the Bombay Land Revenue Code. 

It is not denied by Mr. Rao on behalf 
of the respondents that if section 217 is 
lo be applied to the facts of this case, 
then the defendants’ contention must 
‘prevail. Bat Mr. Rao urges that section ` 
217 is not applicable to the present facts, 
besause the village in question is not 
an alienated village within the meaning 
of that expression as ‘it , is. défined in 
clause (20) of section 3 of the Bombay 
Land Revenue Code.— KA 

The sole question, therefore, for our 
determination in this appeal is whether 
the village is or is not an alienated 
village within the definition. The defini- 
tion runs in these words: “alienated” 
means “transferred ja so far as the fights 
of Government to" payment of the rent 
“or land revenue are concerned, wholly or 
partially to the-ownership of any person,” 
‘Now the faot which we have found for 
us here is that, by .the grant of this 
village to the plaintiffs predesessor-in- 
title, there were transferred to him not 
merely the Government’s rights to receive 
the land revenue, but the entire property 
im the soil. That being so, the learned 
Pleader for the respondents contenda that 
the transfer was not such a transfer as 
is referred to in the definition, but was 
a transfer in excess of the definition. 

“The actual point before us was considered 
by my learned brother Beaman in Pandu v. 
Ramchandra Ganesh (1). The desision there 
being the decision of a single Judge is 
of course not binding upon ùs, but equally 
of course it is entitled to careful con- 
sideration at our hands. In that” judg- 
ment my learned brother referred to the 
argument that in the definition of “alien. 
ated,’ the greater must include the lesa, 
and I must ponfess that I have never 
been able to escape from the weight 
of this argument. It appeara to me that 
the words ‘“‘transferred in so far as’ the 
rights of Government to payment 6f the 
rent or land reyenue are concerned,” 
presériba a certain minimum requirement, 
and where that minimum requirement is 
definition also is satisfied, 
notwithstanding that the transfer may 


(1) 43 Ind. Cas. 728; 42 B., 112; 20 Bom LR 
16, 
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T gover certain other interests over and 
above those contained in the minimum 
requirement, 


Adapting the words of the 
to the facts of our present case, it seems 
to me strictly; true to say that in the 
case of this village there were trans- 
ferred to the plaintiff's, predecessor the 
rights of Government to payment of the 
rent of land revenue. And I am myself 
unable to see how that statement becomes 
less true because over and above those 
rights, other interests were also conveyed. 
I cannot but think that if the object of 
the draftsman had been to excludes all 
those cases where the transfer involved 
other interests than . those whisch_I have 
sdescribed as the minimum requirement, 

_ he would have -altered the- ‘phraseology of 
the clause, as, for instance, - by the inser- 
tion of the word “‘oniy” after the words 
“in so far,” or, better, by the addition 

_ of clear words expressly. excluding the 
case where other and larger interests 
were transferred. It appears to me, there. 
fore, on the best consideration that I can 
give to the aptual words of the clause, that 
those worda are in favopr of the defendants’ 
argument. . 

It may also-be observed that the Land 
Revenue Code appears to recognise only 

- two clauses of property of this description, 


namely, “alienated” and “unalienated.” 
Unquestionably the village in this case 
is not an unalienated village. I think, 


‘ therefore, that within the meaning of the 
- Land Revenue Code it must be regarded 
as an alienated village. That that was 
the view of' the Government itself, seems 
to be beyond all doubt, for, in 1&8C, as 
s I have said, the Survey Settlement was 
introduced into this village under the pro- 
v visions of section 216 of the Bombay 
Land Revenue Code as dnto an alienated 
village. 
in argument that Government would ‘have 
had any title or pretext for introducing 
the Survey Settlement into this village, 
< except on the , footing that the village 
was an alienated village within the defini- 
tion in the Land Revenue Code. And 
though I feel the force of my ‘ brother 
Beaman’s argument as to the scope and 
character’ of the Land Revenue Code, it 
may, I ‘think, be fairly -stated that the 


` a 
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Code, whatever may have been its original 
intention, is not now confined toa scheme 
for regulating the rights of Government 
as against the agricultural payers of 
assossment. There are many sections of 
the Code which indicate a somewhat larger 
object, and among them I may notice sectiong 
£3, 86 and 88. 

On these grounds, it appears to me 
that the weight of the argumert is in 
favour of the view that this is an alien. 
ated village, notwithstanding that the whole 
property in the soil was granted by 
Government to the plaintiff's predecessor, 
If that is so, then admittedly section 
217 applies to the case, and the decree 
under appeal must be reversed. I would, 
therefore, reverse that decree and restore 
the decree of tho trial Judge with costs 
throughout. 

Marten; J.—I agree. The question in 
this case is. whether the suit lands ara 
in, an alienated village within the meaning 
of the Land Revenue Code. That in its 
turn depends on the definition of “alienated” 
in section 3, sub-section (20) of the Code 
which runs as follows: ‘Alienated’ 
means transferred in' so far as the righta 
of Government to payment of the rent 
or land’ revenue, are concerned, -wholly 
or partially to the ownership of any 
person.” 

Now in fact in the present oase the 
rights of Government to payment of 
land revenue have been transferred to the 
ownership of a person. Therefore, the 
definition has been satisfied in the pre. 
sent case, if one régards it as imposing 
a minimum requirement for “alienation” 
within the-meaning of the Code. 

But the rights of Government to the 
rent or to the soil itself have also been 


transferred. It is, aċoordingly, said by the 
respondents that the above is not the 
correét view of the definition, and that 


the intention of the Legislature is to 
impose not a minimum, but an absolute, 
requirement, The alienation must be of 
the land revenue neither more nor less, 
Consequently the definition must be read 
just as if the word “only” had been 
introduced into if so that it would run 
‘in so far only as the rights of Govern- 
ment to payment, eto., are concerned.” 
In my opiniou, this view of the responde 


Si 
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ents “as to the meaning of the definition 
is not correct, I think the definition in 
its -ordinary language merely imposes a 
minimum requirement, and as that mini- 
mum requirement has been satisfied in 
. the present case, it is immaterial that 
further rights in addition to the mere Jand- 
revenue rights were also granted. 


It is, however, said that this is con- 


. trary to what the Government: or the” 


Legislature must be presumed to have 
intended. I think the best way of 
gathering those intertions, is to pay olose 


attention to the exact language which is- 


used, But “supposing . one goes outside the 
language of the _Code, and sees what 
view Government has taken in practice, 
one finds that so far from Government 
thinking that it had no further interest 
in lands where it bad granted the land 
revenue rights as well as the rights to 
the soil and that consequently, the Code was 
not to apply to snch lands, Government 
introduced in 1881 at the request of the 
Inamdar the Settlement Survey under the 
Code into this very village. Therefore, so 
far as the intention of Government (if not 
of the Legislature) can be ascertained, one 
sees in their acts that they applied, and 


thought they were entitled to apply, this | 


Code to this particular village, and I think 
it is an obvious inference that they thought 
that this particular village wes an alienated 
village within the meaning of the Code. 

T think there is also~somé substance in 
what Mr, Coyajee has urged before us as 
to the nse of the word " rent ” or” “ land 
revenue.” But I do not base my judg- 
ment on that. Irely, so far as the words 
of the Code are concerned, on the ,Oode 
itself, 

1 think it is also noticeable that the 
plaintiff himself haè acted as if the Code 
applied to this land, for he has put in 


force certain powers under the Code, or. 


has applied to the Collector to put in force 
certain powers under the Code, whioh,’ as I 
understand the facts, could not be done 
uniess.the village was an alienated village 
whithin the meaning of the Code. - 

One may also observe that, as my Lord 
the Chief Justice has pointed ont, oue caunot 
say that the Code is merely confined to 
Government lands. At any rate, as & re. 
‘gult of later amendments, we’ have the 
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Record of ‘Rights whioh applies to all 
landa.: Possibly that:point does not apply 
here, because the material datehere is; I ' 
suppose, 1881. But as pointed out by Mr. ` 
Ovyajee, there are certain other sections in 
the Ast which would stiil apply to land 
in which the Government would not neces- 
sarily retain any rights. i 

As regards the case of Pandu v. Ram- 
chandra Ganesh (1), I have given it my best 
consideration, but I think the learned Judge 
really took the same view, at any rate in 
the first instance, as we take of the words 
of the-Act, As I read his judgment, he 
was only perhaps over-persuaded by the 
possible results: that might follow from 
adopting what is, I think the literal in- 
terpretation of the Act. Personally I think 
it is safer to adopt a literal interpreta- ` 
tion of the- Act. -And if we-are really 
erring in thus ascertaining the intention 
of the Legislature, then it will be for the 
Legislature to- make an appropriate amend- 
ment. If any such amendment is made, or 
even, if no such amendment is made, I 
hope the authorities may at some compara- 
` tively early date, see their way to have a re- 
enacting Code which colleots in one single. 
Act of the Legislature all those various 
amendments which have been made since 
1879. It is now extremely embarrassing 
for the ordinary practitioner to try and 
find his way through these various Acts and 
amending Acts that have taken place over 
all these years. And one is almost bound 
to rely on some text-book which has done 
this work, which, in my opinion, is ‘more 
properly done by a consolidating and amend- 
ing Act. This is, I _ think, nonetheless 
necessary, because the Act seems to me to 
be a particularly difficult one to construe, 
at any rate, as regards some of its provi- 
sions. i 5 

I agree that this appeal must be allowed, 
and that the order of the’ trial Judge must 
be restored with costs throughout, |” 


` Appeal allowed; 
Decree reversed, 
Ne 5 
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MADRAS HIGH COURT. | 
Seconp Crvit AppeaL No, 128 or 1917. 

March 8, 1918. 

Present: :—Mr. Justice Abdnr Rahim and 
Mr. Justica Napier. 

SHETHARAMA AYYAR AND anoTHER— 
- -  Devenpants Nos, 1 and 2—APPELLANTS 

j versus 3 
NARAYANASWAMI PILLAI ann ANOTHER 

— Paintire AND Derenpant No. 8— 


= RASPONDENTS, 

Transfer of Property Act (IV of 1882), s 130— 
‘Actionable claim,’ assignment of—Assignment, effected 
` by entry in accounts, validity of - ‘Instr ument in 
writing, meaning of—Novation, absence of, whether 
material—- Contract Act (IX of 1872 , 3.62 2, scope of. 

. The words ‘instrument in writing,’ in section 120 
of the Transfer of Property Act, donot mean a 


document couchea in technical language orin any- 


- particular form. What is intended is that the 
transfer should be made in writing and it is sufficient 

-if the intention of the creditor to transfer the debt 
duc to him to the transferee, can be, gathered _ from 
the writing. [p. 749, col 2, p. 7E0,-col. 17] 

After the date of the transfer, the transferee is 
the oy person entitled to sue for the debt. [p. 750, 
col. 1 

An assignment made ina statement of accounts 
-by way of an entry is -an assignment within the 
section. [p. 750, col. i.) 

An assignmentdoes not become invalid for want of 
consent of the original debtor or by réason of the 
absence of a novation of contract. [p. 750, col. 2.] 


“Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam dated the 8ist of August 1916, in 
Appeal Sait No, 5 of 1916, preferred against 
the decree of the Court of the District Munsif 
of Tirnvalar, in Original Suit No. 2750f 1914, 

. FACTS appear from the judgment. 

Mr. T. R, Ramachendra Aiyar (with him Mr, 
T, R. Krishnasam? Aiyar), for the Appellants, 
—The transfer of the debt is contained in 
a mere entry in an account. The ` assign- 
ment of an actionable claim must bein a 
- formal document signed by the transferor or 

. his agent. A mere entry: in an account 
book is not an instrument in ‘writing. 

In this case, the original debtor was not a 
party to the transfer, There is no novation 
or substitution. of contract as contemplated 
by ‘section 62 of the Contract Act. 

My. T.V. Gopalaswamt Mudaliar, for the 
Respondents.—T he entry in the account book 
fulfils all the requirements of section 150 
of the Transfer of Property Act. 
signment is in writing, the intention to 
transfer is clearly expressed and it is signed 
by the assignor. These are the only ree 
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quisites for transfer of actionable claims. 
No particular form of transfer is prescribed 


.by the section. 


Sestion 180 of the a eanster of Property 
Act is not aontrolled by section. 62 of the 
Contract Act. This is not acase in which 
a debtor substitutes a new contract for the 
old one, Section 130 deals with cases of 
transfer by the creditor to which the debtor” 
need not be -a party. 

The second appeal coming on for hearing, 
the Court delivered the following 

JUDGMENT.—There was a settlement 
of accounts betwéen the plaintiff and the 
guardians of the defendants Nos. 1 and 2 
and in that settlement a sum-of Rs, 600 
due from one Sambamoorthia Pillai, hus- 
band of the 3rd~ defendant,’ is alleged to 
have been assigned to the plaintiff by the 
guardians of defendants Nos. 1 and 2, 
The first question that arises, is whether there 
was such an assignment as is contemplated 
by section 130 of the Transfer of Property 
Act. There is no question, but that the 
sum of Rs, 600 was in fact due from the . 
3rd defendant’s husband to defendants 
Nos. 1 and 2. Section 130, (1), Transfer 
of Property Act says “The transfer of 
an actionable claim shall be effected only - 
by the execution of an instrument in 
writing signed by. the transferor or his 
duly authorised agent’ and shall be complete 
and effectnal ‘upon the execution of such 
instrument and thereupon all the rights 
and remedies of the tranferoy, whether by way 
of damages or otherwise, shall vest 
in the transferee, whether such notice of 
the transfer as is hereinafter provided 
be given or not.” The instrument in 
writing which is put forward as an assignment 
in this ease is in these worda- ‘By way 
of direction given to reesive the principal 
of Rs. 600 and interest due by Kathoor 
Sambamoorathia Pillai Rs, 6.0.” It is 
an entry-signed by the guardians of defend- 
ants Nos. 1 and 2 in a statement of accounts, 
and it is argued that this is not an 
instrument in writing within the meaning 
of section 130, Transfer of. Property Aot. 
The learned Pleader for the Ist respondent 
has not cited to us any authority in support 
of the contention. Ihe words ‘instrument - 


“in writing” do not seem to us to mean a 


document couched in technical language or 
in any particular form. All that is ap- 
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parently intended iz that the transfer should 
be made in writing. It is well-established 
law that assignment of a chose in action 
does not require any particolar form of 
conveyance or words of transfer. It is 
sufficient if’ the ‘intention of, the creditor 
to transfer. the 
transferee, can be gathered from the writing. 
The fact that the assignment te made ina 
statement of accounts by way of an entry, 
would not make any difference and, in the 
absence of ‘authority, wd are not prepared 
to uphold thé contention of the Pleader 
for the lst respondent on this point. 
‘ being an assignment within the meaning 
of section 130, Transfer of Property Act, 
the debt vested in the plaintiff from the 
the date of the assignment and he wonld, 
therefore, be entitled to sue for it, The 
section itself expressly says that all the 
rights and remedies of the transferor shall 
vest in the transferee even without any 
notice of the transfer being given to the 
debtor though, if no notice has been 
given and the debtor pays thedebt to his 
original creditor, he will be absolved from 
liability to the transferee of the debt. 
This is made clear in a decision of ‘this 
Court in Gopalakrishna v, Gopalakrishna 
(1). It was also ruled by a Full Bench 
of this Court in Muthukrishna Atyar v. Vera 
Raghava Adyar (2) that “the rights of the 
transferor being vested in the transferee 
by the express words of the section, the 
transferee is the only party entitled to 
sue”. 
learned Judge followed the ruling of the 
Privy ‘Council in Shyam Kumari v. 
Rameswar Singh (8). We cannot, there» 
fore, agree with the lower Appellate Court 
in holding that defendants Nos. 1 and 2 are 
solely entitled to sue the husband of the 
3rd defendant for the amount due to them; 
‘on the contrary they have no interest on 
which they can sue. E 
The Subordinate Judge, argues that, as 
there was no novation of the contract in 
tbe case inasmuch as tbe 3rd defendant’s 
‘husband was not a party to the arrangement 


ont? 4Ind, Cas. 420; 33 M.128 at p. 129; 7 AL L. T. 


"a ?1 Ind. Cus 316; 88 M. 297; 25 M. L. J. 356; 
(1913) M W. N. 839; 14 M. L.T, 411, 

(3) 32 C. 27; 3L I. A. 176:8 0. W. N. 788. 6 Bom. L. 
R. 764; 8 Sar. P, C, J, 688 (P. C.). 
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debt due to him to the, 


There” 


In laying down this proposition, the ~ 
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between the plaintiffs and the guardians 
of the defendants Nos. 1 and 2, there is no 
substitution of the original contract by ` 
any new contract, 
Indian „Contract Act which deals with the 
effect of novation, is a general provision 
of law relating to substitution of the contract 
by another. To such a substitution, all the 
perscns concerned must be. parties. But 
sestion 130, Transfer of Property Act, o 
providing for transfer of alaims is'a specifig 
provision which cannot be affected by-the 
general rule relating to novation of. con- 
tracts as enactedin section 62, Indian Contract 
Act, 

Section 62, Indian Contract Act, covers 
gases in which the liability of a debtor 
to pay to his original creditor is extinguished 
because of a new contract by which he 
has made himself liable to a third person. 
But section 130, Transfer of Property Act, 
provides for transfer of choses in action 
by the person to whom the amount is due 
to a third. person. It does not deal with 
cases of transfer of the liability of a debtor 
to somebody else.. The debtor, it is well 
established, cannot transfer his liability 
without the consent of his creditor. We 
‘are, therefore, of opinion that the Subordi- - 
nate Judge’s judgment is wrong and liable 
fto be set aside as if proceeds upon * 
an erroneous view of the law. 

We set aside’ the / judgment ‘of the. 
Subordinate Judge and restore the decree 
of the Distrist Munsif with costs here and in 
the Court below. 


MOP, 


4 


ae Appeal allowed, 
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SIND JUDICIAL COMMISSIONER'S, 
COURT. : 
MISGOELLANKOUS CIVIL Appeat No, 14 oF 1915, 
November 9, 1917, > 
Present:—Mr. Crouch A. J. O. 
Hayward, A. J. ©. , 
NOTANDAS— APPELLANT 
versi 


KISHNIB A1—Resronnenrt. ` 
Probate and Administration Act (V of 1881), ss. 76, 
98—-Orders for exhibiting accounts, scope of 


and Mr. 


x eo 


But section 62 of the... 


“ 
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Sections 76 and 98 of tho Probate and Adminis. ` 
tration Act contemplate orders merely directing the 
exhibiting of accounts in Court. Orders purporting 
to fix the capital of the trusts and- giving directions 
for their adminigtration are entirely outside the scope 


of these sections, 


Appeal against the order of the Joint Judge, 
Sukkur. ` 
' Mr. Isardas Oodharam, for the Appel- 
lant. bi 
Mr, ~-Kimatraz 
dent. 
JUDGMENT!—This is an appeal against 
two account orders -passed by the joint 
Judge’ of Sukkur-Larkana purporting to 
be under the Probate and Administration. 
Act, . KA 
It appears that-the appellant Notandas 
is a trustee under the Will of one Doulu- 
mal, who died in 1913, leaving his pro- 
perty in trust for the provision of a small- 
monthly pension to his widow Kishnibai, 
and for the distribution of the remainder 
in charity. The appellant obtained Probate 
of the Will in Certificate Case No. 37 of 
1908 in the District Court of Sukkur- 
Larkana, and that Probate order was son- 
firmed-in May 1906, bythe Sadar Court 

f Sind. The respondent Kishnibai sub- 
sequently filed a suit against the. trustee 
claiming the whole of the estate on the 
ground that the Will was void for uncer- 
tainty. That suit was dismissed and the dis- 
miasal confirmed on appeal in 1909 by this 
Court. | 3 . 

The appellant ` appears, after. obtaining 
Probate, to have submitted accounts from 
time to time, 
have not been placed before us. But such 
,doouments as have been included in the 
paper-book, show what such accounts were 
filed and examined by the officers of the 
District Court, Sukkur-Larkana. It is said 
that these accounts were finally passed on 
the 2nd Desember 1911. The respondent 
Kishnibai will. not admit that, though she 


Bhojraj, for the Respon- 


` is not prepared to deny that the accounts 


were submitted and passed. It is difficult 
to believe that those accounts were not 
finally passed in the course of the eight 
years, which elapsed between the death of 
thetestator and the alleged final order 
of 1911 of the District Court. But, how- 
ever that may be, it seems to us quite 
clear that the orders now in  qaestion 
dated the 9th April 1915 and 19th May 


ab 


though thé actual accounts ` 


1915 were not orders merely exhibiting 
the accounts in Court as contemplated by 
sections 76 and 98 of the Probate and 
Administration Act. These orders purport 
to fix the present capital of the trust at 
some Rs, 30,030 4. e, the capital as it 
stood some 12 years after the’ death of 
the testator. They further go on to pro- 


“vide for the future administration of the 


trust making directions for the manner 
in which the pensions should be paid out 
of the trust funds and the repairs effect- 
ed out of the trust property and, finally 
ordering that further accounts should be 
submitted half-yearly to the Court. We 
agree with the dedision of the learned 
Judicial Commissioner in the ase of 
Hemandas Ramrakhiomal v. Chellaram Dhal- 
loomal (1) that such orders are entirely 
outside the scope of sections 76 and 98 of 
the Probate and Administration Act. 

We, therefore, set aside these orders end 
allow this appeal with costs. 

= Orders set aside; Appeal allowed. 


-(1) 82 Ind. Cas. 564; 9 S. È. R, 134, 
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BOMBAY HIGH COURT. 
Ssconn Civir Appgsat No. 44 or 1917. 
h March 22, 1918, 

Present: Sir Stanley Batchelor. Kr, Acting 
Chief Justice, and Mr. Justice Marten. 
NIJALINGAPPA NIJAPPA HALAGATTI 

«<  Derexpant No. L— APPELLANT 
versus 
CHANABASAWA SATAVIRAPPA 
NESARI—Ptatntirre—-R SPONDENT, 

Mortgage—Mortgagee in possession—Redemption— 
Improvements, cost of, whether must be paid—Transfer 
of Property Act (IV of 1882), ss. 63, 72, 76. 

The Transfer of Property Act is silent upon the 
question of a mortgagee’s right to recover from his 
mortgagor the reasonable and proper costs of lasting 
improvements effected by him on tho mortgaged 
property. This, however, does not mean that the 
intention of the Legislature was that this right should 
never be recognised. Ina proper case, therefore, 
a mortgagee should be allowed the benefit of moncy 
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laid out by him on lasting improvements, so far as 
it has enhanced the value of the mortgaged property. 
[p. 752, col. 2; p.-743, col. +.) : 

Per Marten, J.—In allowing costs of improvement 
the Court should be on its guard against extra- 
vagant or unfounded claims, it should enquire 
strictly into the bona fides and fairness. of tho claim 
in each particular case. [p. 758, col. 1.] 


Second appeal from the decision of ‘the 
District Judge, Belgaum, in Appeal No, 3 
of 1916. 3 

Mr. H. O. Coyajee (with him Mr. A, G. 
Desai), for the Appellant. | 

Mr, Dhirajlal K. Thakore, (with him Mr. 
K. H. Kelkar), for the Respondent. 

| JUDGMENT. 

BATGHELOR, Aceng C.J.—This was a suit 
- to redeem a mortgage. The mortgagee, 
who had gone into possession, claimed to 
be entitled to recover upon redemption the 
oats of a eertain lasting’ improvement 
which, as he alleged, be had made in the 
‘property, Tre property mortgaged was 
agricultural land, and the lasting improve- 
ment claimed by the mortgagee was the 
sinking of a well in this land. Admittedly 
the well was sunk, and though the exact 
"effect of the sinking of it on the character 
of the land, bas not been determined, it 
appears fromthe judgment ef the trial 
Court that there is good reason to suppose 
that the profits of the land were increas» 
ed by reason of the sinking of the well, 
The mortgaged’s claim on this head Has 


been disallowed by both the lower Oourts` 


and this appeal is consequently brought by 
the mortgagee,. who contends that, on the 
facts found, he ought to be held entitled 
to cast upon the mortgagor the reasonable 
costs incurred by him ın the digging of the 
well, 

The point is not perfectly clear by reason 
of the silence of the-Transfer of Property 
Act upon the question of the mortgagee’s 
rights to recover from his mortgagor 
the reasonable and proper costs of lasting 
improvements. It is consequently contended 
on behalf of the respondents that a mort- 
_gagee in India is not entitled to make 
‘any such cl.im. In support of that argu- 
ment Counsel cited the decision of the 
Madras High Court in Arunachella Ohetti v. 
Sithayi Ammal (1), No doub; if reference 
be made to the phraseology of section 72 
of the Transfer of Property Ast, there is 


(1)19 M. 827; 6 Ind, Deo, (N. 8.) 938. 
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room for thé contention that the morigagee 
is not entitled’ to improve the property, 
thongh he may spend money in preserving it, 
and in managing it, as a person of ordinary 
prudence would manage it, as he is requir- 
ed to do undar section 76. I am also 
bound to admit that I do net think that 
the case before us cau fairly be brought 
‘within the purview of sestion 63 of the 
Ast, which makes provision for accessions to 
mortgaged property. i 
I think we are confronted» with the plain 
question whether the silence of the Transfer 
of Property Act upon this point should 
lead the Court to deside that a mortgagee 


ih India is never entitled to recover 
from his mortgagor the reasonable costs 
incurred in lasting improvements. In 


my opinion this question should be answered 
in favour of the mortgagee. If the 
Indian Statute had expressly deprived the 
mortgagee of this right, there ` would of 
course bə an end of the matter, Bat the 
Statute has not done so, and from its 
mere silense, I am not prepared to infer 
that the intention<of the Legislature w 
that this right should never be reco. 
The right was considered by the .Privy 
Council in Henderson v, Astwood (2), where“ 
Lord Macnaghten, in delivering the jadgment 
of the. Board, in speaking of the then 
mortgagee, ons Davies, says: “It would be 
contrary to common justice to.deprive Davies 
of the benefit of the money laid out by 
him on those improvements, so far as they 
enhanced the value of the premises”. Then 
reference was made by his Lordship to 
Shepard y. Jones (3), where the whole law 
on this subject; as it prevails in Hogland, 
is expouned by the Court of Appeal. It 
seems to me _ probable that the silence of — 
the Indian Legislature upon this point is’ 
to be ascribed rather to a desire to confine 
the codified law to broad general-provisions 
than to a delibarate design to deprive the 
mortgagee in suitable cases of that whioh 
their Lordships of the Privy Counsil regard 
as common justice, 

I think, therefore, that the lower Ap- 
pellate Court's decree must be reverssd, and 
there must be a remand of the oase to 

= 4 


(2) (1894) A. O. 150 at p. 163; 6 R. 450. 


_ (3) (1882) 21 Ch. D. 469; 47 L, T, 604, 31 W.R, 
808, i ; 
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the District Court in order that all the 
requisite questions may be considered and 
decided. These questions of fact will be: 
(1) What sum of money was spent by 
the mortgagee on the digging of the well ? 
(2) Was tbat a reasonable and proper 
sum for a mortgagee to spend, having 
regard to the total value of the property 
mortgaged ? And (3) Was the well a 
lasting or permanent improvement enhanc- 
ing the value of the property ? If all these 
questions are answered in the mortgagee’s 
favour, then, in my opinion, he is entitled 
to recover the fair amount of his expen- 
diture from the mortgagor in so far as 
it has enbanced the value of the property, 
in addition to Rs. 600 found due at 
the foot of the mortgage. Costs costs in the 
suit, 


Marten, J.—I agree. As regards the 
point under tbe Transfer of Property Act, 
I think that the silence of the Aot does 
not prevent us from doing what is spoken 
of by their Lordships of the Privy Council 
.in Henderson v, Astwood (2) as common 
justice, namely, in a proper case to allow 
a mortgagee the benefit of money laid out 
by him, so far as it has enhanced the valne 
of the mortgaged property. 


As regards the merits of the 
far as we have them before ua, 
repeat what Sir George Jessel 
Shepard v. Jones (8): “AILI can say is, 
that there being in my opinon a prima 
facie case that the property was increased 
in value, it is fair that there should be 
an inquiry to ascertain whether it was so 
Increased. Of course that inquiry will be 
whether any and what sum ought to be 
allowed in’ taking the accounts of the 
defendant by reason of lasting improve- 
ments, and that will leave the whole case 
open.” I, therefore, agree with the inquiries 
which my Lord the Chief Justice has 
directed to bring ont these points. 


I will only add that in allowing costs 
of improvements the Court must naturally 
be on its guard against extravagant or 
unfounded claims. It was said in argument 
that if we were to allow a mortgagee to 
charge for improvements, the Courts might 
be exposed to all sorts of extravagant 
demands on the part of mortgagees, The 


48 


case, EO 
I may 
said in 


answer is that the Court should inquire 
strictly into the bona fides and fairness of 
the claim~in each particular case. 


Decree reversed; Case remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deore No. 3246 
or 1915, 

April 26, 1918. 

Present: Justice Sir John Woodroffe, KT., 

and Mr Justice Smither. 
NAGENDRABALA DASSY—Derenpant— 
APPELLANT 
versus 
AMRITA LALL CHATTOPADHYA AND 


OTHERS— PLAINTIF¥S— RESPONDENTS 

Landlord and tenant—Darputni lease—Sum payable 
by darputnillar to superior landlord, whether rent— 
Revenue and cesses paid by darputnidar, whether cun 
be deducted. z 

Under the terms of a darpuini lease out of Rs, 142 
fixed asthe darputni rent, the darputnidar had to 
pay Rs. 112 to the superior landlord of the putnidar 
and the balance Rs. 30 to his landlord, the putnidar: 

Held, (1) that the sum of Rs. 112 payable to the 
superior landlord of the putnidar was rent; [p. 754, 
col. 3} 

(2) that the sum of money which the durputnidar 
paid into the Collectorate as revenuc and cesses on- 
behalf of the superior Jandlord by his direction 
could not be disallowed as a voluntary payment, 
and that the darputnidar should get credit for the 
same in respect of the rent payable by him. [p. 764, 
col, 1.] 


Appeal against the decree of the Subordi- 
nate Judge, Murshidabad, dated the 26th 
of November 1915, reversing the decree of 
the Munsif, Lalbagh, dated the 24th of 
May 1915. 

Babu Tarak Ohandra Ohakrabarty, for the 
Appellant. 

Babu Tarakeswar Pal Ohowdhury, for the 
Respondents. 

JUDGMENT.—The plaintiff is the Putni- 
dar. The defendant-ia Darputnidar. Under 

_the terms of the document under which 
the defendant Darputnidar holds, Rs. 142 
was fixed, to use the language of the doou- 
ment as the annual rent. The meaning, 
therefore, of this description of annual rent is 
that this money is primarily payable by the 
Darputnidar tohis superior landlord, the 
Putnidar, But in conformity with a com- 
mon arrangement entered into, to provide 
for cases in which the Putni is sold and 
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the Darpnutnidar’s interest thereby is in 
danger, it was arranged that of the sum 
of Rs, 142 payable to the plaintiffs Rs. 112 
should be paid by the Darputnidar- to the 
superior landlord and the balance R. 30 
should be paid by the Darputnidar to his 
landlord, the Putnidar, 

Now, the defendant expressly covenanted 
to pay this sum, and that sum has not been 
paid. The effect of the document is that 
the defendant must pay „Rs. 112 to the 
plaintiff unless the defendant can produce a 
receipt from the landlord for that amount, 

It was argued that the sum of Rs, 112 
was not rent, because it was assigned to 
the Iandlord. There is nothing here which 
esiablishes the fact that the landlord re- 
leased the Putnidar from his liability to 
pay rent. In the result the first ground 
upou which the appeal is based, fails. 

The second ground, I think, has been 
made out. It is that the lower Appellate 
Court is wrong in not giving credit tothe 


defendant for the amounts paid as revenue . 


and cesses on bebalf of the-Zemindar. The 
lower Appellate Court rejected the defend- 
ant’s claim to deduct the sum of 
Ra. 164-10-44 on the ground that it was 
a voluntary payment, This money was, it 


is said, paid into the Collectorate by the, 


direction of the superior landlord of the 


plaintiffs. There is a. clear finding that the 
defendant paid altogether Rs. 164.10 44 
into the Collestorate as revenue and - 


cesses due by Biseswari Dasi, the superior 
landlord of the plaintiffs. Looking at this 
matter substantially the money was paid to 
the plaintiffs, for the money was payable in 
the first instance, as I have already held, to 
the plaintiffs under the dcoument, thongh by 
an arrangement between the Putnidar and 
the Darputnidar there was a direction that 
Rs. 114 of this money should be paid to the 
landlord. In this particular instance this 
was done, for what was done with the 
money subsequently and under the orders 
of the Jandlord, is immaterial. l hold, 
therefore, that this was not a case of volun- 
tary payment, and I now proceed to deal 
with the other objections which have been 
raised. 

It is said that the sum which I have 
mentioned was the sum due in respect of 
the f annas and not the whole 10 annas. 
But this argument appears to me to be dis- 
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posed of by the finding of the learned 
Subordinate Judge to whichI have referred. 
It has also been said that there is a diff- 


culty in the way of our giving effect to this 


set-off, besause, the kabuliat stipulated that 
no payments to the superior landlord of the 
plaintiffs should be recognised unless dakhilas 
were granted by the Jandlord; and it is said 
that there are no such dakhilas in the 
present oase. In this 
fact cf payment has been otherwise proved 
and it is found in the judgment that this 
took place and under the circumstances I do 
not sea that l can or should ignore that fact. 

The result is that the appeal is decreed 
to this extent, that appellant is entitled to 
a set-off of the sum of Rs. 164.10.43 
against the amount of rent olaimed. The 
decree of the lower Appellate Court will 
be altered accordingly; in all other respests 
it will stand. 

As regards costs the parties will ho e en- 
titled to their costs in all the Courts up to 
the High Court according to the degree of 
their success in this Court, 

Smituer, J.—I agree. . 

5 Decree altered, 





. OUDH JUDICIAL COMMISSIONER'S 
COURT 


Seconp Civiu Arrears Nos, 361 anp 362 
or 1917, 
April 30, 1918. 
Present:—Mr, Lindsay, J. O. 
RAM RUP SINGH—PLAINTIFF—ÅPPELLANT 
versus 
DEBI PERSHAD SINGH AND OTHERS— 
Devenpants— RESPONDENTS, 

Revenue papers, entries in, value of—Under-proprie- 
tary right, claim for. 

Whero a person is entered in the revenue papers 
as an under-proprietor, but it appears from other 
evidence that he does not hold sucha status, the 
entry in the revenue papers is of no avail to him for 
the purpose of establishing his title as an under- 
proprietor. [p. 757, col. 1.] 

Appeals fromthe decrees of the District 
Judge, Fyzabad, dated the 28th May 1917, 
reversing the order of the Subordinate Judge, 
Fyzabad, dated the 29th November 1916. 

Mr, A. P., Sen, for the Appellant. 

Pandit Harkuran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—These two appeals have 
arisen out of a suit for declaration brought 
by the plaintiff-appellant, Ram Rup Singh, 


particular case the - 


$. 
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The suit related to a number of plots. of 
land ‘situated in the village of Mathani, 
. the area of which is 18 bighas odd. The 
case for the plaintiff, as set out in his 
plaint, was that he is the owner of the 
lands’ in question, The suit was brought 
in consequence of a case instituted by the 
defendants against the plaintiff in a Reve- 
nue Court. In these proceedings the de- 
fendants succeeded in getting an order 


from the Revenue Court for resumption 
of the lands in suit on the ground that” 
they were held as muaf. The Revenue 


Court assessed rent upon the lands and 
made it payable to the present defendants. 

The defendants denied that the plaintiff 
was the proprietor of the area in question 
and a number of technical pleas were 
raised by way of defence. The first Court 
held that the plaintiff had failed to 
show that he had any proprietary title 
to the lands. The Subordinate Judge, 
however, was of opinion that the plaintiff had 
proved himself to be an under-proprietor and 
he gave him a declaration accordingly. 

Both parties appealed to the District 
Judge, the plaintif contending that he ought 
to have been deslared the proprietor of 
the lands in question. On the other hand 
the defendants maintained that the first 
Court was wrong in holding that the 
plaintiff was an under-proprietor. 

The result was that the District Judge 
dismissed the appeal of the plaintiff and 
allowed the appeal of the defendants, so that 
the plaintifi’s suit was dismissed entirely. 

He now has brought these two appeals 
against the decrees of the learned District 
Judge and as they both deal with the same 
matter, so they may be disposed of together. 
I may say at once that after hearing 
Counsel in the case, I am satisfied that 
, both appeals must fail. 

The whole case of the plaintiff rests 
upon certain proseedings which were taken 
in a Settlement Court in the year 1873. 
At that time one Sarnet Singh who was 
the plaintiffs grandfather was alive. It 
is admitted that Sarnet Singh had sharas 
in a namber of villages inoluding this 
village of Mathani. Exhibit 3 is a copy 
of the application which was made by the 
plaintiff Ram Rup Singh to the Sattlament 
Court, in which he stated tha nature of 
his olaim, He said in that application or 
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plaint that he was entitled to an area of 
22 btghas Il biswas on the basis of 
Zemindari rights and also on the basis of 
an oscupancy right by whioh he held the 
lands free of rent. He stated that the 
lands- were recorded in his name in the 
settlement papers and he wanted a decla- 
ration of his right from the Settlement 
Officer. It is proved that the dispute bet- 
ween the plaintiff and his grandfather was 
disposed of bya compromise. A sulahnama 
was put in, in which it was stated that Sarnet 
Singh had. given the lands in dispute to 
the plaintiff: the ‘plaintiff informed the 
Court that he had received full satisfaction 
of his claim. As a result of this compro- 
mise, the Court passed an order consign- 
ing the case to records. No formal decree 
was drawn up nor was any definite deola- 
ration of Ram Rup’s right given by the 
Settlement Officer. In short he seems to’ 
have treated the case as if the plaintiff 
had withdrawn it. It is to be observed 
that the’ Subordinate Judge who dealt with. 
the present case had the record of the 
settlement litigation before him. It is 
apparent from the notes made by the 
Subordinate Judge that the Settlement 
Officer’ who was dealing with Ram Rup 
Singh’s claim in the year 1873 mentioned 
in the record that the nature of the claim 
which Ram Rup Singh was making was 
not very clear. We find thatin the year 
1876 the share of Sarnet Singh in this 
village of Mathani was brougbt to sale in- 
execution of a decree and was purchased 
by the predecessors-in-interest of the pre- 
sent defendants. Previous to this sale a 
statement was drawn up and sent for 
sanction to the Chief Commissioner. Exhi- 
bit 4 isa copy of thissale statement, and 
in it we have particulars of the share of 
Sarnet Singh which was being offered for 
sale. lt is described as comprising 74 
bighas odd of cultivated land. Ont of this 
area 53 bighasodd were said to be in 
the cultivation of tenants and. to yield an 
annual rent of Rs. 130 odd. It was further 
stated that the rest of the cultivated area, 
that is to say 22 brghas odd, was held 
rent-free by Ram Rup Singh under the deoree 
of the Settlement Conrt. 

It may also be mentioned that in the 
year 1882 this village was divided by 
partition, and it is proved by Exhibit 
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A-12 ‘that while partition was going on 
the plaintiff Ram Rup Singh applied to 
the Court, saying that he was in possession 
of 22 bighas odd of str which he held 
rent-free as ‘“zemindart maurusi.” He asked 
the Court to arrange that kis possession 
over these lands should not be disturbed 
in the course of the partition proceedings. 

From the documentary evidence on record 
it is .established that for a long series of 
years Ram Rup Singh has been recorded 
as an under-proprietor of the lands now 
in. dispute, and it further seems that in 
the Revenue Court from time to time 
Ram Rup Singh has been ireated as a 
“person holding a privileged tenure by reason 
of the order of the Settlement Court 
which was passed in the year 1873. 

The learned District Jadge was of opinion 
that the plaintiff could not claim to be 
proprietor of these-lands on the strength 
of the sulaknama, becars) this deed was 
not registered and was not embodied in 
any decree made by the Sattlement Court. 
He further held that as the plaintiff set 
up the case that he was the fall proprietcr 
of these lands the Court of first instance 
ought not to have given him a declaration 
that he was an under-proprietor. Further 
the learned District Judge was of opinion 
that the Court of first instance was wrong 
in holding that Ram Rup Singh had 
‘acquired an under-proprietary title in these 
jands by more than 14 years’ adverse 
possession, It is argued here that the Dis- 
trict Judge was wrong in saying that the 
sulahnama did not operate to sonter a 
proprietary title. It is argued that on the 
terms of this document it should be held 
that a proprietary right was granted to the 
plaintiff. It is further argued that although 
there was no formal order or decree of the 
Settlement Court, nevertheless it should be 
held that the order passed by the Settle- 
ment Officer amounted to a resoguition and 
declaration of Ram,Rup Singh’s right as 
a proprietor. In any case itis urged that 
the District Judge should have allowed the 
declaration of the first Uourt to stand, if 
it was shown that the plaintiff had 
made outa case of under-proprietary right, 

It is not necessary for mə to discass 
the technical points which were raised in the 
juigment of the Court below. The learned 
Counsel for, the, respondents has argued the 
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case on the merits and his position is that 
even if full effect be allowed tothe language | 
of the suluhnama, no case either of pro- 
prietary or under-proprietery right is made 
out. It seems to me that this contention must 
be upheld. ` 

In the frst place, we have the oral 
evidence of Ram Rup Singh who was ex- 
amined as a witness on his own behalf, 
His story is certainly a very confusing 
one, and it is very difficult to understand 
in what way he is trying to make out 
that he is the proprietor of the lands in 
dispute. He says that he got these lands 
in a partition effected between himself 
and his grandfather, ,Sarnet Singh, 
He was unable to explain how if a 
partition was made he failed to get any 
share of the property which was held in 
28 otber villages. Again it is not at all 
easy to understand iv what way this 
partition was made. At one plase Ram 
Rup Singh says that his father was dead 
at the time the partition was made and that 
his father had separated from Sarnet Singh 
before his death. At another place he 
says that his father died some 7 or 8 
years after the partition took place. He 
admits that his father’s name was never 
entered in the khewat, and he also says 
that even after the partition Sarnet Singh used 
to make all the collections till the time 
of his death, It is alsosignificant that the 
plaintiff admits that there was no entry 
in his favour in the khewat up till the 


time of Sarnet Singh’s death. Altogether 
this story of the partition is a peculiar 
one and it is by no means established 


that the proprietary title which the plaintiff 
is now asserting regarding these lands was 
derived by any partition between himself 
and his grandfather. One statement made 
by the plaintif seems to me to be gon- 
clusive against his assertion that he is 
the proprietor of the lands now in question. 
He states distinctly that he has never at 
any time paid Government revenue for these 
lands or paid any rent to the defendants who 
now represent Sarnet Singh. It is impossible 
to suppose that if the plaintiff was the owner 
of these lands he could Have escapsd the 
liability of paying the Government revanue 
for them. It is equally diffisalt to conceive 
how he can ba an under-proprietor if he . 
has never paid any under-proprietary rent, 
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Further, the claim for proprietary rights 
seems to be unmaintainable in view of the 
admitted fact that when the village was 
being partitioned in the year 1882, the 
plaintiff never put forward his proprietary 
title, so as to have his share in the village 
divided off. On the contrary after a_perusal 
of all the documents in the case the pro- 
per onclusicn seems to be that -in 
some way or other the plaintiff in 
the year 1873 got a grant of a rent free 
tenure from his grandfather Sarnet Singh. 
More than this is not established and I 
am satisfied that the evidence falls far 
short of showing that the plaintiff has 
acquired any under-proprietary title. 

On the contrary all the entries -seem to 
me tobe consistent with the view that the 
plaintiff was merely the holder of a rent-free 
tenure. He certainly was treated on no other 
footing when the share of Sarnet Singh 
was sold by public auction in the year 
1876 and in spite of the entries in the 
revenue papers which are in his favour, 
I think it has been properly contended 
that his status is not that of an wunder- 
proprietor. In the- year 1884 when the 
predacessor-in-interest of the defendants tried 
to recover arrears of rent from Ram Rap 
Singh, the claim was dismissed in appeal 
by the Depnty Commissioner on the ground 
that Ram Rup Singh was the holder of 
a rent-free tenure (compare Exhibit No. 
81) and the status of the. plaintiff has, I 
think, been correctly described in the order 
of the Deputy Commissioner of Fyszabad, 
dated the 17th Jone 1914. This order, i 
may state, was restored in appeal by order 
of the Board of Revenue. The Deputy 
Commissioner points out in his order that 
there is no judicial decision according to 
which the land now in question conld be 
deemed to be held in under-proprietary 
right. In my opinion the Deputy Commis- 
sioner was right imholding that Ram Rup 
Singh could show at most that he was 
the holder of a rent-free tenure. 

In these circumstances I am satisfied that 
on the merits of his case, apart from all 
technioalities, the plaintif was not entitled 
to a declaration that he is either the pro- 
prietor or the under-proprietor of the 
disputed land. The result is that both 
appeals fail and are dismissed with costs. 
Appezls dismissed. 


BOMBAY HIGH COURT. 
Civin EXTRAORDINARY APPLICATION No, 58 
oF 1917. 
June 25, 1918, 

Present:—Sir Basil Soott, Kr, Chief 
Justice, and Mr. Justice Shah. 
VATSALABAL VISHNU SUKHTANKAR 
i AND ANOTHER — APPLICANTS 

VeTEUS 


SAMBHAJI PANDURANG NABAR— 
Opponent. 


Civil’ Procedure Code (Act Y of 1908), O. XXII, rr. 
3,5—Death of one of several  plaintifis—Legal repre. 
sentative brought on record—Subsequent dispute— 


- Court, duty of ~ Procedure. 


One of several plaintiffs having died one G., was 
brouzht on the record as her legal representative, 
it being alleged that he was the adopted son of the 
deceased. Subsequently the daughters of the 
deceased applied that ’s name should be deleted 
from the record and that they should be substituted 
as the legal representatives of their mother. The 


“Court held that it could not alter its previous order 


as rule 3 of Order XXII of the Civil Procedure Code 
provided that after the record had been amended by 
adding the representative of the deceased plaintiff as 
a party the Court shall proveed with the suit: 

Held, that a question having arisen as to whether 
G. was or was not the legal representative of the’ 
deceased plaintiff, the Court was bound to determine 
is under rule 5 of Order XXII of the Civil Procedure 
Code. [p 758, cols. 1 & 2.] 


Application against an order passed by the 


Subordinate Judge at Malvan, in Suit 
No. 205 of 1914, 
Mr. A. Q. Desai, for-the Applicants. 


Mr, 9. Y. Abhyankar, for Opponent No. 4, 


JUDGMENT. 

Scorr, C. J.—The question for decision 
arises with reference to the constitution of a 
suit No. 205 of 1914 filed by five persons, 
the fourth of whom was Radhabai, She 
died after the suit had been filed on the 
10th of Marsh 1916 and onthe lath of April, 
an application was made on behalf of the 
minor Govyird Sambhaji, son of the ' Ist: 
plaintiff, that he should be brought on 
the racord as heir and legal representative 
of the deceased Radhabai, relying upon 
an alleged adoption. The learned Judge 
asceded and the record was amended by 
the substitution of Govind Sambhaji’s 
name for that of Radhabai. The peti- 
tioners having lexrnt of the application 
applied on the 26th of July tha Govind’s 
name should be deleted and that the minor 
daughters of Radhabai should be brought 
upon the record in his plase. The learned 
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Judge, however, after hearing the evidence 
adduced by the disputing parties, held 
that he could not alter his previous order, 
as ruleo3 of Order XXII provides that- 
after the record has been amended by 
adding the representative.of the deceased 
plaintiff as a party the Court shall proceed 
with the suit, 

It appears to us that this is taking too 
narrow’ a, view of the provisions of Order 
XXII. Rule 5 provides that where a 
question arises as to whether any person 
is or is not the legal representative of 
the deceased plaintiff or the deceased de- 
fendant, such question shall be determined 
by the Oourt. The learned Judge, how- 
ever, has held that he cannot determine 
the question. 

Now let us consider what injustice that 
might work in the case of a deseased . 
defendant. There might be a suit filed 
by the plaintiff against several defendants, 
and on the death of one of these de- 
fendants the plaintiff might apply to have 
gome one substituted as representative who 
was not really the legal representative 
and could be relied upon not to pat for- 
ward any defence on behalf of the de- 
ceased defendant’s estate. This obviously 
might lead to grave miscarriage of justice 
and yet if the learned Judge’s view is 
correct, an order once having been made 
for adding a bogus representative of a 
deceased defendant the suit must be pro- 
ceeded with without any real representative 
of the estate being brought in, even though 
the Court is aware that the defendant's. 
interests would nb be defended by the’ 
bogus representative. In the oase of 
plaintiffs the danger is not so great, for 
plaintiffs cannot sever in their attack and 
all are represented by the same legal 
advisers, and, thereforg, one plaintiff can 
generally be relied upon to protect the 
interests of all the plaintiffs, even though 
some have died and are represented by 
persons who take no interest in the proceed- 
ings. Tested, however, from the point of 
view which I have suggested, it is clear 
that it would be a very unfortunate reading 
of rule 3 if we held ourselves bound 
to accede to the view of the learned 
Judge and held that once an order, though 
obviously a mistaken order, hus been mada, 
it is not in the power of the Oourt to 
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correct it notwithstanding tlie provisions 
of rule 5. We cannot take that view of 
the case. ; 

A question has arisen as to whether 
Govind is the legal representative of the 
deceased Radhabai, and such question has 
to be determined by the Court. We, 
therefore, set aside the order of the lower 
Court and direct it to determine the issue 
left undetermined upon the application of 
the petitioners. Costs costs in the cause. 


Application accepted. 


re 


MADRAS HIGH COURT, 

Appear Suit No. 321 or 1916, 
November 2, 1917, 
Present:-—Mr, Justice Abdur Rahim and Mr, 

Justice Oldfield. _ 
KOMANDUR SRINIVASA SESHA- 
CHARLU AND orHers— PLAINTIFES— 
APPELLANTS 

versus 3 


KOMANDUR SESHAMMA AND orgers 


— DEFENDANTI— RESPONDENTS, 

Will, construction of—Gift by implication— English 
rules, applicability of, to Hindu Wills—Bequesi by 
Hindu to his daughter—Absolute estate, grant of, 
presumption as to—Derise to two daughters, one with 
and the other without offspring—Direction that off- 
spring to be born to daughter having no issue should 
take like offspring of other daughter—Hapress words of 
gift to latter, absence of, effect of. i 

The general principles of construction governing 
English Wills are applicable also to Hindu Wills, e g., 
where there are no express words.of gift but the gift 
can be implied from the language used inthe Will, 
the Courts should have regard to the dominating 
intention of the testator and effectuate that inten- 
tion by ascertaining it from the entire scheme of 
the Will. [p. 761, cols. 1 & 2.] 


Scale v. Rawlins, (1892) A. C. 342; 61 L, J. Ch. 
421; 66 L T. 542, explaineds 

There is no positive presumption of Hindu Law that 
a gift by a person to his daughter isofan absolute 
estate. [p. 762, col. 1.] 

A Hindu testator devised his property to his two 
daughters, S. and A. A had isene at the time of the 
death of the testator while § had none. The Will 
recited that as A. was attending to the testator’s 
comforts and had male offspring who would perform 
karnvams (ceremonies after death) tohim, he gave her 
two out of three shares and he gave S. who had no 
issue, the remaining one share. The Will further 
recited that any person adopted by S., should not 
get her share, but that if any male child was born to 
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her he should, like the children of A., enjoy his 
mother’s share from generation to generation: 

Held, that there was no giftof an absolute estate 
to A. and that though there were no express words 
of gift to her children, they took the reversion after 
As death. [p. 760, col. 2.] 


Appeal against the decree of the District 
Court, Nellore, in Original Suit No. 43 
of 1914, . h 

Mr, A. Krishnaswami Acyar (with him 
Messrs, K. Bhashyam and K. Krishnaswami 
Atyar), for the Appellants. - 

Mr, K. V. Krishnaswami Aiyar for Mr. S, 
Varadachariar, for the Respondents. 


JUDGMENT.—Thes point involved in 
this appeal relates to the construction of 
a Will exeonted by a Hindu. The docu- 
ment is marked as Exhibit Al in the 
case. The construction of the document 
is by no-means free from diffisulty. But once 
the rules of constrnstion applisable to such 
cases are borne in mind, we thinkthat we have 
enough in thiseWill from which we can 
gather the intention of the testator intheevents 
that have happened.’ He had two daughters, 
one called Seshamma and the other Andalam- 
mal, the younger daughter. Seshamma had 
no child, but Andalammal had two sons. 
The question we have to -consider. is, 


whether there was any gift to Andalammal’s . 


children or whetber the gift was to 
Andalammal of -an absolute estate or of a 
daughter's estate according to the Hindu Law: 

The Will starts with saying that ‘the 
property should be divided into shares; 
one share should’ ba given to Seshammr 
and the other “two -to -Andalammal, it 
having béen already recited that the 
testator’s two daughters were alive as his 
heirs and that, of these daughters; 
Andalammal had male offspring. . The 
testator says: “Therefore, the remaining 
half should be divided from the said 
Varada Reddi and, as ont of my above 
said two daughters, Andalammal has been 
attending to all my comforts and as her 
male Santhathi (translated as offspring) 
are entitled to perform Karmams to me, 


‘she should enjoy two-thirds—two of the 


three shares, and Seshamma should enjoy 
the third share.” Then the testator 
provides that his daughters should divide 
and enjoy in three shares in the above- 
said manner above 60 Ankanams of site. 
“After her death (meaning the death of 
his sister-in-law B, Seshamma in ‘whose 


favour he was making the bequest), “my 
daughters should enjoy the said land in 
tha proportion of the above three shares,” 
Now we come to the more important clause 
in the Will: “In enjoying in the above 
manner as my elder daughter Seshamma 
has no male issue, she should be enjoying 
the third share that comes to her 
without contracting debts and after her 
death, the said third share should go to 
my second daughter Andalammal and to 
her Santhathi (offspring), But if she 
adopts a son, this property should not go 
to the adopted son. If a male issue is 
hereafter born to my daughter, that is, 
Seshamma, that grandson should, like the 
Santhathi (offspring) of my younger 
daughter, enjoy her (elder daughter's) 
third share, having power of giftand sale 
from son to grandson and so on from 
generation to generation.” There is only 
one other sentence to which reference need be 
made, where the testator provides that the 
younger daughter alone shall have the right 
of collecting the said debts and of causing the 
sail Karmams or obsequies to be performed. 

The learned District Judge has held 
that thongh it was tha intention of the 
testator to make a gift to the children 
of Andalammal, he omitted to do so 
and, therefore; the Court cannot carry out 
what might have been the intention of 
the testator bpt which he failed to carry 
out in the Will. Ifthe District Jadge is 
right in his reading of the Will, no 
doubt the decree passed by him would 
be correct. It may at once be said that 
there is no gift to the children in express 
aud clear terms. The‘ learned Pleader for 
the appellant, Mr. A. Krishnaswami Aiyar, 
however, argues that taking the whole 
Will into consideration, three things are 
clear:—(1) that it was -the intention of 
the testator to make a gift to” the 
children of Andalammal; (2) that that 
intention can be gathered as a matter of 
construction, especially from the words 
“should, like the Santhathi of my yonnger 
daughter, enjoy her third share, having 
powers of gift and sale from son to grand- 
son: and so on from generation to genera- 
tion;’ and (3) at any rate that thisis a 
oase of animplied grant, Nothing can be 
clearer from the reading of the Will 
than that the testator’ was extremely 
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anxious that his property should go to 
hig daughters and their natural children. 
This is to be gathered especially from the 
faot that in the contingency of Seshamma 
not bearing a son, the property should 
not go to any adopted son of hers, It is 
not suggested that he had any other 
relatives or kinsmen besides those mentioned 
in the Will on whom he would like the 
property to devolve. He starts by saying 
that he is making provision in respect 
of all his property moveable and immove- 
able. The District Judge, - however, thinks 
that what the testator intended was 
make a gift to his two daughters of 
estates corresponding to a Hindu daughter's 
estate and that he assumed that Andalam- 
mal who was the younger daughter would 
survive Seshammal and himself. That 
being so, the contingency that actually 


to. 


_ issue, 


happened, namely, the death of Andalammal _ 


before the death of the testator, was not 
within his contemplation and he failed to 
provide for it. All this depends upon 
what construction is to be placed upon 
the Will. The learned District Judge 
does not take all the provisions together 
in order to arrive at the mind of the 
‘ testator. He first of all takes into con- 
sideration the words in tbe earlier part of 
the Will, that is to say, where the 
testator mentions the disposition into shares 
—1/ard i in favour of Seshamma and 2/3rds 
in favour of Andalammal, and infers that 
they are given estates stich as a Hindu 
daughter would take by inheritance under 
the general Hindu Law. Proseeding 
upon that basis he construes the other 
clauses of the Will, and that is exactly 
the nature of the argument which has 
been addressed to us by tha learned 
Vakil for the respondents. Now take 
the ease of Seshamma. The testator in 
the earlier part of the Will contents 


himself merely with saying that she is. 


to take l/srd nf the properties, but he 
- goes on ‘afterwards to lay down what is 
to happen in case Seshamma should dio 
without issne and in case she was to 
have an issue or she was to adopt a 
son, All these provisions clearly indicate 
that so far as Seshamma was concerned, 
she was intended to take only & life- 
estate and if she left no isene, her share 
was’fo gooyer to Andalammal and to 


her ohildren, If she were to have malé 
the son or sons were to take 
directly under the Will on the death of 
Seshammea. If that was the testator’s 
intention with regard to Seshamma’smale 
issue, it seems to us to be quite clear 
that similar was his intention with respect 
to Andalammal’s sons He gives 2/3rds to 
Andalammal as her sons are entitled to 
perform his Karmams. The scheme of the 
Will was not to give anything less to 
Andalammal and her children than what 
was given to Seshamma and her sons, but 
to treat the former on the same footing 
as the latter. Then we have this clause;—~ 
“If a male issue is hereafter born to my 
elder danghter, the grandson should, like 
the Santhathi of my younger daughter, 
enjoy her third share..,......”. ‘Should like 
the Santhathi of my younger” can have no 
other meaning than that it was the intention 
of the testator that they should take the. 
property given to Andalammal after her 
death. No doubt this is a case of, 
inartistic careless drafting, but we do not 
see what other meaning can be given to 
these words than what we have stated. 
The learned Pleader for the respondents 
suggests to uy that by these words all 
that the testator meant to convey was 
that he expected that his younger daughter’s 
children would, in the ordinary course of 
Hindu Law, enjoy the property which he 
was giving to that daughter. But that 
is not a possible construction, having: 
regard to the fact that the gift over 
af er the life-estate of Seshamma is to 
her male issue and so it can hardly be 
contended that in her case the testator 
did not dispose of the reversion. The 
reversion in both the oases was in- 
tended to be placed on the same footing 
that is to say, in the oase of each 
daughter, itis to go to her children Numerous 
cases have been sited to us, but so far 
as the construction of this document. is 
concerned, little help is to be derived 
from the provisions of other Wills. But - 
there are certain general rules of con- 
struction whioh are applicable to this case, 
They are clearly laid down in the well-known 
judgment o° Right Hon’ble Pemberton Leigh 
in Towns v. Wentwerth (1), extracts from which ` 


(1) (1859) 11 Hooks P, ©. 526; 6 W. R 397; 14 H. 
R, 794; 117 R. R.8 
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have been quoted in more than one case 
as. laying down the proper rules for the 
construction of Wills like this, which do 
not contain express words of gift but 
where the gift is to be implied no donbt 
from the language used, but having 
regard to the dominating intention of the 
testator to be ascertained from the entire 
scheme of the Will. In Sweeting v, Prideaux 
(2), Hall, V. C., upheld a gift which 
could only be implied. from the general 
tenor of the entire Will. He cites with 
approval the proposition laid down by 
Lord Justice Knight Bruce, in the case 
of Key v. Key (3), in these words:—‘In 
common with all men I must aaknowledge 
that there are many cases upon the 
construction of documents in which the 
spirit is strong enough to overcome the 
letter; cases in which it is impossible for 
a reasonable being, upon a careful perusal 
of an instrument, not to be satisfied from 
its contents that a literal, a strict, or an 
ordinary interpretation given to particular 
paseages would disappoint and defeat the 
intention with which the instrument, read 
as a whole, persuades and convinses him 
that it was framed. A man so convinced 


is authorised and bound to construe the. 


writing accordingly.” Then he quotes the 
passage above alluded to from Right Hon’ble 
Pemberton Leigh’s - judgment’. 

and, on the other hand, if the Will shows. that 
the testator must netessarily haye intend- 
ed an interest to be given which there 
are no words in the Will expressly to 
devise, tbe Court is to supply the defect 
by implication, and thus to monld the 
language of the testator so as to carry 
into effect, as far as possible, the inten: 
tion which, it is of opinion, that the 
testator has on the whole Will sufficiently 
> declared.” These rules of construction 
relating to Wills have not, so far as we 
are aware, ever been doubted either in 
England or here. It will not serve any 
_useful purpose to go through the different 
cases to see how far the Courts have 
gone to effectuate the intention of the 
testator in particular cases provided that 


(2) (1876) 2 Ch. D. 418; 45 L. J. Ch. 378; 34 L. T, 
240; 24 W. R. 776. 

(8) (1853) 4 De G. M. & G. 73at p. 84; 1 Eq. Rep. 
82; 22 L. J. Oh. 641; 17 Jur. 769; 22 L. T. (0. s ) 67; 48 
B, R. 435; 102 R, R. 28, 
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intention is to be gathered from the entire 
Will, although the gift is expressed in 
defective or elliptical form of language. But 
one of the strongest cases seems to us to be 
Redfern, In re; Redfern v. Bryning (4), There 
Bacon, V. O., relied mainly on the scheme of 
the Will as showing that the testator intended 
to make an equal division of all his 
estate among his children and though 
there was an omission with respect to one 
of the children, he felt himself justified 
in supplying that omission, being clear as 
to the intention of the testator. He says: 
“I think upon a reasonable construc- 
tion of the words which the testator has 
used, the words which are suggested by 
the statement of claim ought to be read 
as if they were inserted in the Will.” 
On behalf of the respondents we have 
been referred to the case of Scale v. 
Rawlins (5). Bunt all that is laid down 
there is that the Court is not at liberty 
to speculate upon the intention of the 
testator if there is no language in the 
Will by which that intention is expressed. 
It does not, in any way, throw donbt 
upon the other rule to which we have 
referred, 


Mr. K. V. Krishnaswami Aiyar has 
asked us to say that the general princi- 
ples of construction such as we have 
mentioned are not applicable to Hinda 
Wills. The argument is that under the 
Hindu Law or under the rules of son. 
struction of Hindu Wills, a presumption 
against partial intestacy has no room and, 
therefore, the English Law has gone much 
further than we should be justified in 
going towards carrying out the intention 
of the testator. But we do not find that 
this is borne out by authority. On the 
other hand there are a number of cases 
which have’ laid down that the rule in 
question applies to Hindu Wills as well 
| Ellokassee Dossee v. Durponarain Bysack 
(6), Cheda Lal v. Gobind Ram (7) and 
Seshuyya v. Narasamma (8)]. The learned 


(4) (1877) 6 Ch. D. 133; 47 L. J. Ch, 17; 37 L. T. 241; 
25 W. R. 902. 

(5) (1892) A.C. 342,61 L. J. Ch. 421; 66 L. T, 
542. 

(6) 50. 59 at p. 63; 2 Ind, Dec. (x. a) 649. 

att 30 A. 455 at p>468; A. W. N. (1908) 205; 5A, L 


ar 22 M. 357; 8 i Dee. (N. 8.) 255% 
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Pleader for the ‘respondents also enunoiat- 
ed a proposition that in cases of bequest 
to a Hindu daughter she takes an absolute 
estate. There again he is unsupported by 
any authority. On the other hand, the 
decided cases and certainly the later de- 
cisions lay down the contrary proposition. 
No doubt there are some recent desisions 
which say that there is no presumption 
that the gift to a Hindu daughter is 
only of a life-estate or ‘of an estate 
which the daughter takes under the 
Hindu Law of intestate succession. But 
there is no authority for saying that there 
is any positive presumption that such @ 
gift is of’ an absolute estate. We may 
also mention that it was attempted to be 
argued that the mention of the ‘offspring’ 
of Andalammal was only by way of 
limitation, indicative of a gift of inherit- 
ance. Bat that does not seem to us to 
be the proper construction having regard 
to the entire scheme of the Will. By 
Santbathi, the testator apparently meant 
her children or perhaps her sons, because in 
the Will sometimes the word Santhathi is used 
` by itself; and sometimes the phrase the male 
santhatht is used. No such question was 
raised at the trial and there san be no 
doubt that what the testator meant was 
the children of Andalammal as the direct 
objects of bequest. 


We allow the appeal and reverse the 
judgment of the District Judge. There 
will be a deolaration that the plaintiffs 
entitled to 2/3rds of the properties 


are 
claimed in the plaint and Seshammal 
to l/3rd for her life. There will be a 
preliminary decree for: partition and 


there will be an enquiry into the mesne 
profits to which the plaintiffs are entitled 
as claimed in the plaint. The appellants 
are entitled to their costs from the re. 
spondents here and in the Court below. 
Out of the costs payable by the respond- 
ents, the Dourt fees payable by the appel- 
lants will be realised, 


Appeal allowed, 
M, 0 P. 
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BOMBAY HIGH COURT. j 
OutulNab a JURISDICTION APPEAL 
20 cr 1917. 
Demeter 3, 1917. ; 
Present:—Sir Basil Scott, Kr., Chief 
Justice, and Me. Justice Batchelor, 
LAXMIBAIJ—PLANTIFF—APPELLANT 
versus - 


RADHABAI—DereNpant— RESPONDENT. 

Costs —Successful party, whether can be deprived of 
costs —Practice-—Discretion of Court-—Appellate Court, 
interference by. 

Where a plaintiff comes to enforce a legal right, 
and there has been no misconduct on his part—no 
omission or neglect which would induce the Court to 
deprive him of his costs—the Court has no discretion 
and cannot take away the plaintiff’s right to costs. 
[p. 763, col. 2.] 

Appeal Courts should interfere with the exercise 
of discretion by the‘lower Courts as to costs when 
there has been any misapprehension of facts, or 
violation of any established principle, or where there 
has been no real exercise of discretion at all. [p. 
76?, col. 2.] 

Mr. Kanga (with him Mr, Munshi), for the 
Appellant. 

Mr. Mirza, for the Respondent. 

JUDGMENT. —This snit was filed by the 
widow of Dhaku Sakharam against the 
defendant claiming to be entitled to sole 
possession and enjoyment of the estate of 
the deceased during her lifetime, subject 
only to a right of maintenance of the 
defendant. It was alleged by the plaintiff 
that the defendant was a. woman living 
with the deceased who was not entitled 
to the rights of a Hindu wife, and that 
on the death of the deceased’ she was only 
entitled to maintenance out of the property 
until she formed some other connection. 
The prayer was that it might be declared 
that according to the custom of the com- 
munity the defendant was only entitled to 
provision being made for her maintenance 
out of the estate of the deceased; that the 
plaintiff was solely entitled as a Hindu 
widow; thatthe defendant might be ordered 
to djscover and hand over to the plaintiff 
possession or 
power belonging to the estate of the 
deceased, including the title-deeds of the 
Panvel property; and that it might be 
declared that the,ornaments did not form 
part of the estate of the -deseased, but 
formed part of the stridhan property of 
the, plaintiff. Then there was a prayer 
for injunction and Receiver. 

The defendant put in a written statę- 
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ment claiming to be a co-widow of Dhaku 
Sakharam, and joint owner-of his astate 
with the plaintiff. An application was 
made by the plaintiff for a Receiver to 
take charge of the property in the pos- 
session of the defendant and belonging to 
"the estate of the deceased, and 
_ admitted that the defendant was in pos- 
sassion of oertain ontstandings recover- 
able on account of the estate of the 
deceased. On that application by con- 
sent the parties deposited with their 
respective Solicitors property in their pos- 
session pending the hearing and no further 
order, therefore, was made, 

At the hearing the issue was in sūb- 
stance whether the defendant was, as she 
claimed to be, co-widow of the deceased, 
and that issue was decided against her. 

A reference “was then made to the Com- 
missioner to take an account of the estate 
of the deceased, and an enquiry as to the 
propef amount to be allowed to the de- 
` fendant for maintenance. Before the Com- 
A missioner by consent it was -agreed that 
Rs. 7-8 0 should be allowed to the de- 
fendant for maintenance and the defendant 
put in a claim for certain ornaments, five 
in number, as to which evidence was led 
before the Commissioner, but the claim 
was disallowed, and the Commissioner 
certified’ and reported that the immoveable 
properties belonging to the estate of the 
deceased were as shown in the schedule 
to his report and that the  title-deeds were 
in the - possession of Dubash and Co., 
Attorneys for the defendant, 

The matter then came up as to further 
directions and costs before Mr. Justice 
Beaman, who was not the trial Judge. 


It was represented to him on behalf of 
the defendant that the’ issue of marriage 
had only ocoupied a short time; that- 


a suit was necessary and that costs should 
some out of the estate. On behalf of the 
plaintiff it was stated that the estate was 
small, the defendant had never any case, 
and had lost all along the line, but they 
did not ask for costs against the défendant, 
because they sould get nothing. The learned 
Judge, however, thought that it was the 
plaintiff’s Attorneys’ suit. He characterised 
the suit in very strong terms, and thought 
_that the plaintiff was more in fault than 
the defendant, 


ib was | 
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We have been taken through the whole 
of the- proceedings up to the final decree 
which are printed in the appeal paper-book, 
and we have also been taken through various 
documents printed at the instance of one side 
or other very unnecessarily at the end of 
the book; -and we have come to the con- 
clusion that the plaintiff’s Counsel was right 
in conterding before the learned Judge that 
the defendant had never any case at all 
and had lost all along the line. Under 
these circumstances we have to consider 
whether the order as to costs out of the 
estate which belongs exclusively to the 
plaintiff for her life should stand. In Cooper 
v. Whittingham (1)- Sir George Jessel ob- 
served: “Where a plaintiff comes to enforce 
a legal right, and there has been no mis- 
couduct on his parf—no omission or neglect 
which would induce the Court to deprive 
him of his costs—the Court has no dis- 
cretion, and cannot tuke away the plaintiff’s 
right. to costs.” “It is no answer where a 
plaintiff asserta a legal right fora defend- 
ant to allege his ignorance of such right 
and to say if I had known of your right 
I should not have infringed it’ ” Thess 
principles were given effect to in Kuppu- 
swami Chetty v. Zantindar of Kalahasti (2), 
In Ranchordas Vithaldas v. Bat Kasi (3) an 
Appellate Bench of this Court laid down 
that “the principle to be deduced from 
these desisions is that Appeal Courts shoald 
interfere with the exercise of discretion 
by the lower Courts as to costs when there 
has been any misapprehension of facts, 
or violation of any established principle, 
or where there has been no real exercise 
of discretion atall.” It appears that this 
is a case in which there has been a mis- 
apprehension of facts on the part of the 
learned Judge who made the order of 
costs and a violation of established principle 
by throwing upon the plaintiff the costs of 
the unsuccessful defendant, where the plaint- 
iff has been guilty of no misconduct. The 
plaintif did not ask for costs against the 
defendant, because she would get nothing, 
That was what was stated by her Counsel 
in the lower Court, and we do not make 


m (1850) 15 Ch. D. 501 at p., 504; aoe J. Ch. 762; 
43 L. T. 16; 28 W.R, 720. 

(2) 27 M. 341. 

(3) 16 B. 676 at p. 682; 8 Ind. Dec. (N. ¢,) 
929. = 
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an order against the defendant for the 
` same reason now, But the order as to 
costs out of the estate must be delet- 
ed, for we do not think it is right in 
principle that the defendant should, under 
tha circumstances of this case, have her costs 
ont of the estate.. 

It. remains to consider the costs occa- 
sioned by the unnecessary printing of the 
affidavit of Laxmibai and certain corre- 
spondence printed, it issaid, atthe instance 
of the defendant’s Attorneys. We think 
that those costs must be paid by the 
Attorneys personally and not be allowed 
to fall upon their slients. 

Another matter is the Judge’s o der 
obtained for the amendment of the memo- 
randum of appeal by the addition at the 
instance of the. Attorney for. the plaintiff 
of a very unnecessary paragraph, asking 
for relief in respect of a matter in respect 
of which relief had already twice been 
asked for in the unamended memorandum. 
Costs of the Judge’s order must not be 


costà in the cause, but must be paid by- 


the plaintiff's Attorneys personally. - No 
order as to costa of this appeal. There 
was a consent order that all the property 
in the possession of both parties should be 
deposited with their respective Solicitors. 
The property in the possession of the de- 
fendant’s Solicitors will not be subject to 
their lien for costs. They must, therefore, 


hand the property over to the plaintiff's. 


Attorneys for and on account of the plaint. 
iff, ` 
Order accordingly. 


- 
ommen 


MADRAS HIGH COURT. 
Seconp CIvIL. APPEAL No. 824 or 1917. 
March 22, 1913, 
Present:—Mr. Justice Phillips and Mr. 
Justice Krishnan. 


CHOKKALINGAM OHETTIAR-—PpAINTIFE 


—~APPELLANT 
Versus 
KURUNTHAPPAN CHETTIAR awp 
| OTHERS— DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 2]—~ 


Jurisdiction, objection to, omission to ratse in Trial 
Court—Appellaote Court, power of, to record finding on` 
question of jurisdiction, 

Where an objection to the jurisdiction of a Court 
to try a suit is not taken in that Court at the proper 
time, the Appellate Court should not allow such 
objection to be raised before it and récord a finding 
thereon. . 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ramanad at Madura, in Appeal Suit No. 
109 of 1916, preferred against the decree 
of the Additional District Munsif, Sri- 
villipnthur, in Original Suit No, 335 of 
1915. 

Mr. M. D. Devadoss, for the Appellant. 

Messrs. K. S. Ramabadhra “Iyer and T. A» 
Anantha Iyer, for the Respondents, 

JUDGMENT.—Objection is taken to the 
dismissal of plaintiff's suit on the ground 
that the Subordinate Judge, having found 
thet the Sattor Distriot Munsif had no 
jurisdiction, was bound to return the plaint 
to be presented in the proper Court and 
had no power to decide the case on the 
merits, Section 21 of the Code of Civil 
Procedure, however, says that -no Appel. 
late Court shall allow an objection to 
the place of suing to be taken unless it 
was taken before the settlement of issues and 
unless there has been a sonsequent failure of 
jaatice. These conditions were not present, 
and so the Subordinate Judge should not 
have allowed the objection to be taken. 
We must, therefore, cet aside his finding as 
to jurisdiction and on the finding as to 
consideration the second appeal fails. As 
respondents Nos, 1 to 3 took the objeation as 
to jurisdiction in the lower Appellate 
Court we disallow their costs here. Second 
and 6th defendants not having appealed 
against the decree to the lower Appellate 
Court and here and not pleaded want of 
consideration, we are not prepsred to inter- 
fere on their behalf, The second appeal is 
dismissed.’ f 
ja Appeal dismissed, 
M.C.P. 
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CALCUTTA HIGH COURT. 
APPEALS FuOM ORIGINAL Decrees Nos, 114 
or 1912 anp 409 or 1941. 

June 21, 1918, 
Present :—Mr, Justice N. R. Chatterjea and 
Mr, Justice Greaves, é 
In No, 114 or 1912 
BIPRODAS PAL CHOWDHURY anp 
OTHERS— PLAINTIFFS— APPELLANTS 
TEUS 
KEDAR NATH ROY AND O0OTHERS— 
DEFENDANTS — RESPONDENTS, 
Jn No. 409 cr 1911 
KEDAR NATH ROY-—Devenpakr _ 
APPELLAIT 
versus 
BIPRODAS PAL CHOWDHURY ano 
OTHERS— PLAINJIFFS— RESPONDEDTS. 
Bengal Tenancy Act (VIII B. C. of 1885), ss, 103B, 
161, 167—Patni, sale of —Rent-free lands within patni, 
achether incumbrance—Record of Rights, entry in— 
Preswmption—Burden of proof. 


Within a patni- taluk created in 1807 which was 
‘purchased by the plaintiff in eXecution of a rent-~ 
‘decree, there were certain lands in the possession’ 
of the defendant which were recorded in the settle- 
ment records as rent-free lands. The plaintiff sued 
to recover possession of those jands by ejecting the 
defendant on the allegation thatthe defendant’s 
interest was anincumbrance within the meaning of 
section 161 of the Bengal Tenancy Act: 

Held, (1) that the defendant's interest could not be 
deemed to be anincumbrance unless it was shown 


that the zemindar was in posgession of those lands at, 


the time when the patni was granted; [p. 769, col. 


2; p, 770, col. 1.) 
(2) that having regard to the provisions of seclion 
“ J08B of the Bengal Tenancy Act and the pleadibgs 
of the plaintiff and to the facts that there was no 
evidence to show that any rent had over been realised 
in respect of those lands and that the defendant and 
his predecessor-in-title had been in possession for a 
long period without payment of rent, it was incum- 
bent upon the plaintiff to show that the zemindar 
was in possession of the lands in dispute at the date 
of the creation of the patni and that the incumbrance 
of the defendant came into existence after that date. 
[p. 770, col, 1,] 
Appeals against the decrees of the Sub- 
ordinate Judge, Nadia, dated the 8rd of 
August 1941, 


In No, 409 or 1911 


Babus D. N. Chakerbutty, Kali K, Chuker- 
butty, Sarat K. Ghose, for the Appellants. 


Babus Mohendra N, Rey and Amarendra 
N. Bose, for the Respondents. 


Babu Sib Oh. Palit, for the Deputy 
Registrar, 
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Ix No. 114 ọr 1912 

Babus Mohendra N. Roy and Amarendra 
N. Hese, for the Appellant. 

Babu Rupendra K, Mitra, for the Respond- 
ents, 

JUDGMENT. 

N. R. CHATTERJEA, J.—These two appeals 
arise out of a suit for possession of 289 bighas 
and 7 cotéas of land situated in Mouza Phulia 
appertaining to Taraf Santipur. 

It appears that Mouza Phulia and 37 
other Monzas constituting Taraf Santipur 
originally belonged to the Maharaja of 
Nadia. Before the Permanent Settlemect 
the Raja’s successor declined to take settle- 
ment of the Taraf and it was, accordingly, 
let out in temporary tjara by the Govern- 
ment to different persons from time to 
time, Maharaja Tej Chandra Bahadur of 
Burdwan purchased the right of the last 
tiaradar. Ultimately it was permanently 
settled with the Maharaja about the year 1500 
and the latter granted a Patni of the Taraf 
to one, Ramesh Chandra Mukerjee in 1807. 
The “emindari interest passed to certain 
persons who may he conveniently referred 
to as the Tagores. The Zemindar in exe- 
cution of three decrees for arrears of rent 
against the Patnidar put up the Patni to 
sale and it was purchased by the plaintiff 
on the 2nd of October 1899 and the sale 
was confirmed on the 28th November 1900. 
On the 10th September 1901 the plaintiff 
applied for settlement and Record of Rights 
under Chapter X of the Bengal Tenancy 
Act, In these proceedings the lands were 
entered as “rent-free.” Objections were 
raised by the plaintiff to the entry: but 
they were decided against bim by the 
Settlement Offiser on the 25th May 1909, 
On the 27th June 1909 tke plaintiff took 
stepa for service of notice under section 
167 of the Bengal Tenancy Act for annul- 
ment of the incumbrance of the defendants. 
On the 21st July 1909 the present suit 
was brought on the allegation that the lands 
formed part of the Mal lands of the Patni 
which was granted in 1807. The defence 
was that thelands were revenue-free Lakhraj, 
that the defendants’ predecessors had pur- 
chased them from the representatives of 
one Mr. Broderick, that they and their 
predecessors had been in possession of the 
lands without payment of any rent from 
before the creation of the Patni, and even 
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from before the Permanent Settlement and 
that the suit was barred by limitation. 
Several other pleas were taken which will 
be referred to later. 


-The defendant No. 1 claimed the lands as 
Lakhrajdar and defendants Nos. 2 to 5 
claimed as Mourasidars under the defendant 
No. 1. The Court below held that no notice 
under section 167 of the Bengal Tenancy 
Act had been served upon defendants 
Nos. 2 to 5 and accordingly dismissed the suit 
as against them. As against the defendant 
No. 1, it held that notice had been served, 
that the suit was not barred by limitation, 
that the defendant had failed to prove that 
the lands were held by them from before 
1790 and accordingly decreed the snit 
against her. The, defendant No, 1 has 
preferred Appeal No. 499 of 1911 and the 
plaintif has preferred Appeal .No, 114 of 
1912. 


The grounds taken on behalf of the defend- 
ant-appellant .are, first, that the sale of the 
Patni having taken place, in execution of 
three rent decrees, was uot a sale under 
which the plaintiff could annul 
_ -brances. 

Secondly, that the notice which was served 
upon the defendants, not having been signed 
by the Collector, was not a legal notice as 
contemplated by section 167 of the Bengal 
Tenancy Act. 

Thirdly, that the finding of the Subordi- 
nate Judge that the plaintiff became aware 
of the encumbrance of the defendant with- 
in one year of the institution of the suit 
ia erroneous. 

Fourthly, that the Court below kas wrong- 
ly placed the onus upon the defendant of 
proving (a) that the lands in suit were 
held as valid Lakhraj from before 1790; 
and (b) that the possession of the defendants 
commenced from before the creation of the 
Patni in 1807, and lastly that the question 
oË limitation has been wrongly desided. 

In order to show that thelands in dispute 
formed part of the Mal lands of the estate, 
the plaintiff produced various documents for 
showing that there were no Lakhraj lands 
(except a few bighas) in the Mouza, The 
quinquennial register mentions the name of 
Jaga, Mohon Roy as the proprietor of Taraf 
Santipur. That Register, which was fora 
period of 5 years commencing from 1202 
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(1795), shows_that the area of Mouza Phulia 
was 1739 bighas, the jama assessed being 
Rs. 246. Next there is a Dow] of tjara, 
dated 20th April 1799, in the name of 
Maharaja Tej Chandra of Burdwan in respect 
of Taraf Santipur for one year which, how- 
ever, does not give the area. The evidence 
does not show exactly when the Perma- 
nent Settlement was made, but it appears 
that it was after 1206 and before 1212. 
The plaintiff's oase is that Taraf Santipur 
was permanently settled „with Maharaja 
Tej Chandra in 1207 (1800). There is no 
evidence to show the area which was actually 
settled at the time of the Permanent Set- 
tlement as the papers relating to the Perma- 
nent Settlement have not been produced. 
The plaintiff, however, Las produced certain 
other papers to show the area of the Mal 
lands of the Monza. The Mahalwar Regis- 
ter gives the area of the Mal lands ofthe” 
Mouza as 577 acres odd (about 1,748 bighas) 
and the Land Registration Act Registers 
show that the area of the Mouza was 588 
acres (Mal lands 577 acres and resumed 
Lakbraj lands 11 acres). The Revenue 
Survey Map gives the total area as 655 
acres, which includes the 577 acres Mal and 
the resomed and released Lakhraj land. 
These dosnments would go to show the area 
of Mal lands to be 577 acres, t.e., about 1,739 
bighas. Inthe recent Settlement proceedings 
the total area of the Monza is shown as 1,726 
bigkas, out of which 655 bigkas are recorded as 
Mal, and the restas Lakhraj. The learned Sub- 
ordinate Judge was cf opinion that the area 
as given inthe Settlement proceedings cannot 
be correct, and the Jands claimed as Lakhraj 
in those proceedings “must be due to encroach- 
ment as otherwise the quantities recorded 
aa Malin the registers cannot be explained.” 
Some other registers were produced on 
behalf of. the plaintiff. The Pargana Regis- 
ter kept under Regulation VIII of 1800 
does not mention any Lakhraj land inthe 
Mouza and the Kanongoe Register shows 
only 28 bighas as Lakhraj in the names of 
certain persons under whom the defendant does 
not claim. The Thak Map shows only 3 acres 
odd as Lakhraj, and the Thak statement 
does not mention any Lakhraj lands in the 
Mouza, The learned Subordinate Judge 
held upon these documents that the plaintiff 
had given sufficient prima facie evidence to 
show that the disputed 289, bigkas canno 
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be Lekhraj lands of the Mouza, and that 
the onus had been shifted onthe defendants 
to show that the Lakhbraj existed before 
December 1790. He has found from cer- 
tain old documents that 85 Obighas were 
purchased as Lakhraj by the Brodericks 
(the predecessors of the defendants) from 
time to time, but with respect to 65 bighas 
(out of the 85 bigkas} there was no old 
document to show that they were Lakhraj 
before 1790. As regards the remaining 20 
bighas there is a Taidad of a date prior to 
1790, but there is nothing to connect the 
names of the persons mentioned in it with 
the persons who executed the conveyance 
(Exhibit Q-5) in favour of the Brodericks. 
There are no old documents with respect to 
“the remaining lands, and the Court below 
accordingly held that the defendants had 
failed to show that any of the lands in 
suit were held, in Lakhraj right from before 
the Ist December 1790, and that, therefore, 
the lands in suit are Mal lands. 

As already stated, there is no direct 
` evidence to show the area of the lands 
which was permanently settled. But the 
quinquennial register shows the area of the 
Mauzas to be 1,739 bighas, which is nearly 
the same as the area which appears from 
the recent Settlement proceedings. The 
quinquennial register was for a period im- 
mediately preceding the Permanent Settle- 
ment; ordinarily, therefore, and in the absence 
of anything to show that there was any 
change between the date of the register 
and the Permanent ‘Settlement, the Court 
would be justified in holding that that was 
the area which was permanently settled 
with the Zemindar in 1800, and having 
regard to the evidence, the finding of the 
Court below that the lands were assessed 
as revenue-paying lands at the time of the 
Permanent Settlement may be accepted. 

The Patni was granted by the Zamindar 
in 1807, The Patni kabuliyat shows that 
all the rights (excepting certain rights with 
which we are not concerned in this case) 
which the Zoemindar had in Taraf Santi- 
pur were settled in Patni with the Patni- 
dar. It is contended, however, on behalf of 
the appellant that the plaintiff must not 
only show that these lands were inoluded 
in the area which was permanently settled ` 
with the Zemindar, but also that he was 
jn possession thereof at the date of the 
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Patni grant, and that the Patnidar lost 
possession after the commencement of the 
Patni, in otber words, that the incum- 
brance of the defendants came into existence 
after the date of the Patni. 

The respondent on the other hand con- 
tends that if the lands were included in 
the Permanent Settlement, it is for the 
defendants to show ‘that the possession of 
their predecessors-in-title commenced before 
the date of the Patni, and that the Zemin- 
dar lost possession between the date of the 
Permanent Settlement and the date of the 
Patni grant. The documents produced by 
the plaintiff mentioned above with the ex- 
ception of the extract from the quinquen- 
nial register and the iara Dowls are all 
subsequent to thedate of the Patni grant. 

The defendants’ predecessor Swarnamoyi 
purchased the lands from the Brodericks 
in 1274 (1862), and the oral evidence 
adduced on behalf of the defendants shows 
possession for over 60 years; one of the 
witnesses Chandra Kant Banerjee (83 years 
old) speaks to the possession of the Saheb 
from before, the Thak survey and Swarna- 
moyi’s posaession for the last 40 or 45 
years. The Kanongoe Rogister and the 
Pargana Register are of the years 1825 and 
1843 respectively, but in the case of Bipra- 
das Pal v, Monorama Debi (1) the probative 
value of these registers was considered and 
it was held that they were of no eviden- 
tiary value. However that may be, they 
do not prove actual possession of the dis- 
puted lands by the Patnidar. The registers 
under tha Land Registration Act would 
not mention Lakhraj lands which were not 
valid revenue-free lands, and they and the 
Thak Map date from periods eubsequent 
tc the date from which the defendant has 
proved the possession of his predecessors-in- 
title, and all the dosuments with the ex- 
ception of the quinquennial register and the 
Dowls referred to above are subsequent to 
the date of the Patni grant., These doou- 
ments, therefore, do not show whether these 
lands were in the possession of the Zemin- 
dar at the date of the creation of the Patni. 

We have been referred to three desisions 
of this Court in which some of the ques- 
tions raised in this case were considered. 
They arose out of suits for possession of ` 


(1) 47 Ind, Cas, 49; 22 C, W., N. 396; 4560, 674, 
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lands situated in the very same Patni Taluk 

viz. Taraf Santipur, which were claimed by 
“ various persons as Lakbraj. In two of 
them Biprodas Pal Chowdhury was the 
plaintiff, and in the third he was the de- 
fendant. All the cases were decided against 
Biprodas Pal Chowdhury. In the first case, 
Kalikananda Mukherjee v. Bipro Das'Pal Ohou- 
dhuri (2), it was laid down that it was 
for the purchaser of the Patni to show 
that the possession of tbe defendants som- 
menced after the creation of the Patni, or 
that the proprietor of the estate was in 
possession at the time when the Patni was 
granted; and that unless he could show 
that, the interest acquired by the defendant 
could not be deemed to be an incumbrance 
which he-could annul. It was further 
held that the doctrine that possession fol- 
lows title has no application to a case like 
the present, where the plaintiff has to 
establish possession at a particular point 
of time, and that the mere produstion of 
the kabuliyat by which the Zemindar 
purported to let out in the Patni the whole 
estate (though an ancient document) is not 
evidence that the Zemindar was in posses- 
sion of the entire land of the estate, unless 
there was an assertion in the kabuliyat 
that the grantor of the Patni at the time 
‘was in possession of every parcel of land 
comprised within ‘the boundaries of the 
Patni, or an allegation in the document 
that the grantee of the Patni obtained 
actual possession of every piece- of land 
within “the tenure granted to him. In the 
second ease (Second Appeal No. 2700 of 
1915 and analogous cases decided by 
Fletcher and Newbould, JJ., on the 29th 
May 1917, unreported) in which the exe- 
cutors of Biprodas Pal Chowdhury were 
the appellants, the learned Judges held that 
it was olearly covered by the desision in 
Kalikananda Mukherjee v. Bipro Das Pal Chou- 
duri (2) and followed the principles laid 
down in that case. In the third case, 
Bipradas Pal v. Monorama Debi (1), the 
probative value of some of the registers 
produced in this case was considered as 
stated above. 

The cases referred to above, however, 
related to lands in Mouzas other than 
Folia, and the evidence is not the same in 


si 26 Ind, Cas, 436; 19 0, W. N, 18; 210, L.J. 


all the oases, (in particular it may be noted 
that the quinquennial register was not 
produced in those cases) though the right 
of the plaintiff and some of the questions 
of law raised are common to all the 
cases. 

The case of Kalikananda Mukherjee v. Bipro 
Das Pal -Ohoudhuri (2) was sought to be 
distinguished on the ground that in that 
case there was evidence to show that the 
defendants had been in possession before 
the date’ of Patni, but the decision was 
based not upon that ground, but upon the 
ground that it was for the purchaser of 
the Patni to show that the pcssession of 
the defendant commenced after the creation 
of the Patni and other grounds mentioned 
above. The correctness of some of the 
propositions laid down in that case has also 
been challenged, but it is unnecessary to 
consider in the present case‘the correctness 
of the principles laid down in that case 
as applicable to all cases of this description 
generally. In the present case the lands 
were entered in the Resord of Rights as 
“rent-free”, and ‘lands though they are not 
held revenne-frea from before the Perma- 
nent Settlement, but are held without pay- 
ment of rent from a period subsequent to 
the Permanent Settlement and before the 
creation of the Patni, would come under 
that dessription. Under section 103 (B) 
of the Bengal Tenancy Act the entry in 
the Record of Rights shall be presumed to 
be correct. The onus is, therefore, upon the 
plaintiff to prove by evideuce that the 
entry is incorrect. The plaintiff himself 
alleged in his plaint that during the period 
“the Government was realizing revenue by 
khas ijara settlement, the djaradars in collu- 
sion, with the view of reducing the revenue, 
caused the creation of Sanads of imagi- 
nary revenue- -free rights’? though he added 
that “at the time of the inquiry by the 
Government, the grantees of the Taidads 
had no possession at all in the lands 
mentioned in them and they were not 
registered,” Although, therefore, there is no 
admission that sach persons had any pos- 
session of the lands, it shows that there 
had been asgertions of hostile title at that 
time. It is further alleged in the plaint 
that “until the Thak and Revenue Sur- 
veys of 1852 the quantity of the Mal lands 
wag not at all ascertained”, that they wera 
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ascertained at tbe time of those surveys, 
and that the defendants were not in pos- 
session of the lands in suit at that time. 
It -is also alleged that Maharaja ~Tej 
Chandra Bahadur had khas. possession of 
Taraf, Santipur for a= short time only. 
The defendant has produced copies of the 
quinguennial Terij (Exhibits Jl and J2 of the 
-land. and Jama of Monza Fallia of the 
years 1207 and 1212). Exhibit J2 was of 
the year 1207, and it was a return sub- 
mitted by ‘the Talukdar Maharaja Tej 
Chandra and while it showed that the total 
jama of the Mouza was Rs, 298-11-2 the 
area in possession was only 1,157 bighas. 
Exhibit Jl was for the year 1212, This 
also showed the area to be 1,157 bighas 
and jama as Rs, 298-11-2, and was sub- 
‘mitted by Ram Narain Chatterjee as 
“ijaradar” . (under) “Zemindari of Maharaja 
Tej Chandra Bahadur”, The learned Sub- 
` ordinate Judge observes: “the quinquennial 
register .(produted by the plaintiff) was 
kept under Regulation XL VAIL of 1793, while 
the Terij Exhibits Jl- and J2 were only 
returns to be submitted under the Regu- 
lation; that itis not impossible, though it 
is difficult to be positive about it at this 
distanca of.time, that the returns embodied 
in the Terij might have been submitted 
with some. motive; with regard to Exhibit 
41 which is an extract from an autho 
rizod register no such suspicion can arise, 
and as such Exhibit 41 appears to be 
more. reliable than the Terij -Hxhibits Jl 
and J2”. It is also pointed out on benalf 
of the respondents in this’Court that under 
, seétion 12 of Rogulation VIII of 1800, the 
quinquennial register was not to show the 
area of Monzas, so that. in “1212 (1805) 
when Exhibit J was filed it was uo longer 
necessary to show: the area, But no ob- 
jection was. taken to the admissibility of 
the documents Exhibits Jl and J2, and the 
Court below considered their comparative 
value. Although it might have been un- 
< Beopasary for insertion in the register, they 
‘appear to have been submitted to, and 
accepted by the authorities, and in any 
oase the statements made more than a 
century ago by persons who are dead are 
admissible in ‘evidence. If Exhibits Jl 
and’ J2 are not returns, bub entries in the 
register, they would be evidence as being 
, entries in a public record made by a 


~ 49; 


public servant in the 
official duty. (Section 35 of the Evidence 
Act, first portion.) The area (1,157 bighas) 
given in Exbibit Jl is the same as that 
given in Exhibit’ J2 which was filed in 
12407 (1800), 2.e., in the very year in which 
- the -Permanent Settlement ofthe Taraf is 
alleged by the plaintiff to have been con- 
cluded with the Maharaja; and this return 
(Exhibit J2) was submitted by the Maha- 
raja and not by an zaradar, The Maha- 
raja is described in Exhibit J2 as ‘Taluk. 
dar’, which indicates that it was before the 
Permanent Settlement. It appears, therefore, 
that the same area (1,157 beghas) which 
was shown as the area of the Monza by 
the Maharaja in 1207, continued to be in 
the possession of the Maharaja in 1212 
when Exhibit J2 was. filed by his daradar 
after*the Permanent Settlement. The learned 
Subordinate Judge was of opinion that 
“the quinguennial register Exhibit 41 is 
more reliable than the returns Exhibits Jl, 
J2; but they refer to two different periods; 
the register Exhibit 41 was for a period 
of 5 years commencing from 1202 (1795) 
which preceded the Permanent Settlement 
of the Taraf, whereas the Terij Exhibits 
Jl and J2 were for the years 1207 (1800) 
and 1292 (1805) respectively, and the latter 
Exhibit Jl was for a period subsequent 
to the Permanent Settlement. Exhibit Jl 
might possibly, have been submitted by the 
djaradar in order to help persons who were 
in possession ander invalid Lakhraj right. 
However that may ‘be, the fact remains 
that in 1É05 the return submitted by the 
#jaradar under the Maharaja showed only 
1,157 bighas™ a3 in his possession and there 
is no suggestion in the evidenéa that thera 
was any otber #jaradar. This was 2 years 
before the Patni was created, and is some 
eviaence to show that a large quantity of 
land in the Mouza was in the possesaion of 
persons other than the Zemindar or the ifara- 
dar under him, 

Having regard to the fact that under 
section 103B of the Bangal Tenansy Act 
the onus -is upon the plaintiff to prove 
that the entry in the Record of Rights is 
incorrect, to the facts admitted in the plaint, 
viz., that “ imaginary”? Lekhraj rights were 
set up even before the Permanent Settle- 
ment, that Maharaja Tej Chandra Bahadur 
was ¿in khas possession only for a short 


discharge of his‘ 
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period before granting the Patni, that 
until the Thak-and Survey of 1852 the 
quantity of Mal lands had not been at all 
‘ascertained; and also to the facts that 
there is no evidence to show that any 
rent had ever been realized in respect of 
these lands, that the return Exbibit JL 
showed only a small quantity of land in 
the possession of the Maharaja’s ijaradar 
sin 12912 (1805) and that the defendant < 
and his predecessor-in-title have been in 
possession for a very long period without 
payment of rent, we think it was inoum-: ' 
bent upon ‘the plaintiff to show that the 
Gemindar was in possession of the lands 
in dispute at the date of the “creation: of 
the Patni, and that the incumbranese (the ad- 
verse possession) of the defendants. came 
- into existence after the date of the Patni. 
This the plaintiff has failed to show, 
because the quinquennial register is of a period 
. prior to the Permanent Settlement, and 
there is no evidence going back to 1807 when 
the Patni was granted. 

But even assuming that the Zemindar 
was in possession of the lands in dispute 
at the date of the grant of the Patni, and 
that the ivenumbrance of the defendant 
came into existence after the grant of the 
Patni, the plaintiff cannot succeed unléss 
the incumbranse of the defendant has been 
annulled within one year from the date of 
the sale, or the date on which he first had 
notice of the incumbrance as prescribed by 
sestion "167 of the Bengal Tenancy Aof. 

“The sale at which the plaintiff purchased 
the Patni became final on “the 28th 
November 1900. The notice under section 
167 was served upon the defendant No. 1 
othe 27th’ June 1909; the plaintiff, there- 
, fore, must show that he had first had 
notice of the incumbrance within one year 
prior to the 27th June 1909. The learned 
Subordinate Judge observes :— There is no 
direct evidence adduced on the plaintiff's 
side, but the ciroumsatances proved would 
go to show that plaintiff sould have no 
knowledge of ‘the alleged Lakhraj olaim 
before the sdefendant No. 1 set up that 
claim during-the attestation proceedings. 
There is no evidencs on the defendants’ 
side also to show that at any time before 
the attestation proceedings, the plaintiff had 
any occasion to be apprised that the lands 
wore claimed by defendant No. 1 as 


Lakhraj. I accordingly hold thah the suit 
is not barred by one ‘year’s-limitation as 


.regards defendant No. I, the notice having 


been served within one year from Septem- 
ber 1908.” i 

It appears, however, from the evidence of 
plaintiff’s own witness Mangal Sardar, who 
is the plaintiff's halsana for 11 years, that 
when the plaintiff ai tempted to measure 
the lands of Mouza Fallia in 1307 (1900) 
the defeidants stopped the measurement. 
This witness..was formerly in the service 
of the Pal Chowdhurys of Baira (the so- 
sharers of the defendants Nos, 2 to 5) 
and he speaks to the possession of “the | 
said defendants for 40 years, and of the 
Broderick Saheb prior to that period. In 
the plaint itself it is-stated that “on the 
plaintiff attempting to measure amicably 
those Mouzas and by appointing an Amin 
to determine the ~ areas of lands in the 
possession of tenants and different persons 
and tc measure the same for the purpose 
of ascertaining “other particulars, the said 
Dar patnidar, the tenants, and other persons 
conspired .and put obstacles to the measure- 
ment, So the plaintif€ sould not at all 
ascertain the Mal lands and could not get 
possession of the lands in olaim.” This 
attempt to measure the land as: stated by 
the plaintiff’s witness Mangal Sardar took 
-place immediately after -the plaintiff’s pur-. 
chase, č.e,„ in the year 1900, No steps were 
taken for the service of the notic under 
section 1672until 1909, although for about 9 
years after the plaintiff's purchase, he had been 
kept out of the lands. The-plaintiff, therefore, 
undoubtedly had notice of the possession of 
the defendants. It is contended on behalf of 
the plaintiff that possession for a period less 
than 12 yeara is notan incumbrance. Bat 
as pointad out in Kaldkananda Mukherjee v. 
Bipro Das Pal Ohoudhuri (2), “ the slightest 
enquiry such as a prudent owner, would 
in ordinary course have made, would have 
disclosed that the occupants. of the land 
claimed to hold them without payment of ` 
rent to the proprietor or his representatives.” 
The plaintiff himself alleges in the plaint 
that imaginary.revenue-free righte had been 
set up in collusion with zaradar; from 
before-the Permanent Settlement. He admits 
that about 9 years before thé suit he, had 
been prevented from measuring the lands. 
He has mot examined himself to show when ~ 
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he became aware of theincumbrance. Hav- 
ing regard`to all the circumstances it is 
impossible to hold that the plaintiff became 
aware of the incumbrance of -the defendants 
for the first time within one year. before 
the! 27th June 1909. ‘We are accordingly 
of opinion that the suit is barred by reason 
of the faot that the incumbrance was not 
annulled within the time prescribed by section 
167 of the Bengal Tenancy Act. It is un- 
necessary, therefore, to consider the question 
raised in Appeal No. 114 of 1912, viz, 
whether the right of defendants Nos. 2to 
5 is .an incumbrance, whether any notice 
is required to be served upon those defend- 
ants and was as a matter of fact served 
upon them. a 

In the view we have taken, if is also 
unnecessary to consider the other contentions 
raised in the defendant’s appeal. 

The result is that Appeal No. 409 of 1911 
is allowed and Appeal No. 114 of 1914 is 
dismissed and the suit dismissed with costs, 
In Appeal No. 499, the appellant will be 
eutitled to half the costs of this Court in- 
eluding the costs of the supplemertary paper- 
book which will be tazed. >. 

Greaves, J.—I agree. = 5 

Appeal No. 409 of 1911 allowed; 
Appeal No. 114 of 1912 dismissed. 
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SIND JUDICIAL COMMISSIONER’ > 
coURT. st 
First Civiu Arrear No. 14 or 1915, 
- October 16, 1917. 
- Present: —Mr. Pratt, J. C., and Mr, 
+ Crouch, A. J. C. 
JIVANJI MAMOOJI — Postyiive-APPELLANT 
K a “versus - 
GHULAM HUSSAIN SHEIKH TAYAB— 
DereNpanT— RESPONDENT, g 
Provincial Insolvency Act ČIE of 1907), s. 16— 
“Pending”, meaning of—Leare to commence suit, when to 
be obtained—-Court, inherent authority of, to terminabdle 
proceedings in insolvency —Interpretation of Statutes— 
Words and phrases having technical meaning, inter- f 


on of, : 

he abi and most elementary rule-of construction 
is that itis to be assumed that words and phrases 
are used in their technical meaning if they have 
acquired one. Ep. 772, col. 1.) i o i 

A legal proceeding is said bo be “pending,” as soon 
as commenced, and until it is concluded, that is, so 
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long as the Court having original cognizance of it, 
can make an order on the matters in issue, or to be 
dealt with therein. [p. 772, col. 1.] 

Firm of Gopaldas v. Pahlumal Hemanmal, 20 Ind. 
Cas 371: 95 L. R. 34, overruled, 

A Court has no inherent authority to terminate the 
proceedings.in an insolvency ond'deny to creditors 
and debtors, the oxercise of rights clearly conferred 
[p. 772, col. 2.3 

Insolvency proceedings would be considered as 
still ‘ponding’ within the meaning of section 16 of the 
Provincial Insolvency Act where the Receiver has not 
yot been discharged and the insolvent has not 
aes for and obtained his discharge, [p. 772, col. 
2. ¢ 
The ‘leave’ to commence a suit, referred to in 
section 16 (2) of the Provincial Insolvency Act should 
be obtained before the institution of the suit, and 
cannot be obtained subsequently to its institution. [p. 


#148, col. 1,] 

First appeal against the order of Mr. 
Faweett, A. J. C., Sind. 

Mr. Dipchand? Chandumal, for the Appel- 
lant. 

Mr.,Kalumul Pahlumal, for the Respondent. 

Y JUDGMENT. 

Crouca, À. J.C.—This is an appeal against 

an order ‘of Fawsett, A. J. O., dismissing 
a suit of the appellant on the ground 
that no Jeave to commence the suit..had 
been granted by the Court exercising 
jurisdiction under the Provincial Insolvency 
Ast. 
: Ghulam Hussain Sheikh Tayab had been 
adjudicated an insolvent in Insolvency 
Proceeding No. 1 of 19.1. The insolvent 
had absconded and the matter proceeded 
in his absence. Such assets as could be 
discovered - were realized, and a final 
dividend was-declared and paid. On the 
matter being called up on the 6th August 
1913 the insolvent was still absconding, 
and it was suggested that the matter 
should- be put on the dormant file. The 
A. J. C.) passed the 
following order: “The insolvent has not 
appeared to claim discharge. The pro- 
ceedings ‘should, therefore, ba struck off the 
fileo and sent to the Record Room,” 


The present sfit was filed on the 23rd 


September 1913, in respect of a debt 
which was  proveable in the insclvenocy 
proceedings. The plaintiff had not obtained 


leave under section 16 of the Provinioial 
Insolvency Act to file the snit, and a 
preliminary issue—“Is the suit maintain. 
able because of the pendensy of the insolvensy 
proceedings agdinst the defendant ?” wag 
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desided in the negative andthe euit waa dis- 
missed. 

In his judgment the learned dude held on 
the authority of Hawes, In re, Jeffery, Hx parte 
(È) and MeHenry, Ex parte, McHenry, In re (2) 
that, asthe Receiver had not been discharged, 
the proceedings were still pending, and that 
the leave mentioned in section 16 of the Ast 
mist be obtained previous to the institution 
of the suit. 

Mr, Dipshand a NE A who appears 
for the appellant, has argued, firstly, that 

. the proceedings were not pending, and, 
secondly, that in any case the proper order 
.8Should have been not of dismissal, but of 
stay of the suit until the necessary leave hed 
been obtained. 


Now, the first and most elementary rule 
of ‘constroction is that it is to be assumed 
that words and phrases are used in their 
technical meaning if ‘they have atquired 
. one. When the Provinsial Insolvency Act 
. was drafted “pending”, as applied to a 
legal. proceeding, had been’ the subject of 
definition in several cages, and there was 
then no longer any doubt as to the mean- 
ing which Courts attached to it. Strond, 
in the edition of 1590, refers to the 
cases decided up to that- ‘date,. and states, 

“A legal proceedings is’ ‘pending’ as goon 
as commenced, and until it is concluded, 
that is, so long as the Court having ori- 
ginal cognizance of it; can make an order 
on the matters in issue, or to be dealt with, 
therein.” This ‘definition was put in rather 
more emphatio terms by Jessel, M. R., in 
` Olagett’s Es tate, In re, Fordham v. Olagett (3) 
` and its correctness has not been impugned. _ 
As pointed out in the judgment of the lower 
Court, there were several orders which the - 
. Court could have made in the insolvensy 
proceedings, in particular, the debtor 
could, at-any time, have applied under sestion 
44 for an order of discharge, and the Court 
could have passed an order granting or refus. 
ing it. 

I acoépt Mr. Dipchand’s contention that 
the two oases relied on by the lower 
Court constitute no safe guide to the 
construction of section 16, for, there is 


(1) (1874) 9 Ch7144; 48 L, J. Bk. 27. 

© (2) (1888) 24 Ch. D. 35; 53 L.J. Ch. 27; 43 L. T, 
921; 81 W. R. 873, 

(3)- (1882) 20 Ch, D, 637 at p. 653, < 
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no provision in the Provincial Insolvency 
Act for the discharge of a Receiver. 

It is clear from the judgment of the 
learned Judicial Commissioner’in the case of 
Firm of Gopaldas v. Pahlumal Hemanmai (4), 
on which special reliance is placed by 
appellant, that it had not been brought 
to hig notice that there was direct authority 
for construing the word “pending.” 

Mr. Dipshand urges that a Court has 


au inherent right to terminate any pro- 
.ceedings before it, and did so in intention 


ard effest when it passed the order of 6th 
August 19143. He has, however, quite 
failed to convince me that the ‘Cour oan 
arbitrarily terminate the proceedings in an 
insolvency and so debar the insolvent from 
obtaining his discharge, an unscheduled 
éreditor from proving his debt, and the 
Receiver from getting in and distributing 
property of which he becomes aware at 
a late stage. He has nothing to appeal 
to beyord the vague and dangerous phrase 
“inkerent aathority”, but no Court san 
bave inherent authority to deny to creditors 
and debtors the exercise of rights clearly 
conferred by Statute. Nor did the Court 
in this case purport to finally bar all the 


rights of oreditors or of the - insolvent. 
The effect of the order was merely to 
strike off the matter from the list of 


those cases which. it .was the duty of the 
office to bring up before the Court from 
time to time for orders, and to place the 
record, in the place appropriate to files 
which are notrequired for reference within 
I would hold that the 
insolvency proceedings were still pending 
when the suit was commenced. 


If the insolvency proseedings were pend- 
ing, then section 16, prima fazie, constituted 
a clear bar to the filing of the suit, If 
the full facts had _been disclosed in the, 
plaint itself, it’ ‘would have been ‘the duty 
of the Court to reject it under Order VII, 
rule 11, Civil Procedure Code, and if the 
plaint was liable to rejection it would seem 


. to follow that the only course open .to tha 


Court on being informed of the bar was to 
dismiss the suit. 

lf we look exclusively to the clear words 
of the- “section, there can be nodoubt what. 


(4) 30 Ind. Cas. 87; 9 S, D. R. 84, 
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. Ad Pt 
ever that in the absence of leave acre: 


ditor -has ‘no right of suit, This was the 
view taken by Davar, J.,in In re Dwarkadas 
Teybhandas (5), As soon as the defendant 
has brought to the notice. of the Court 
that the insolvency proceedings are still 
pending against him, the statement by 


plaintiff that he has “the leave of the 


Court” becomes a material’ proposition of 
fact which he must allege in order to show 
fhat hó has a right to sue, and as soon 
‘as the Court realises thatthe plaint dis- 
sloses no complete cause of action, dismissal 
is the only course, for, had the plaint 
fravkly stated the full facts, it would have 


been rejected in limine; and no plaintiff’ 


san obtain a right of suit by deceiving the 
Court: 


- Again as pointed ont in_ the judgment 
in Baloo Piroo v. Aladin Mitha (6), the Court 
exercising jurisdiction under the Insolvency 
Act can give leave only to “sommence a 
suit”; it cannot give leave to ‘continue a 
suit which has been instituted contrary to 
- a rule of law. The Official Reseiver and 
the debtor are, otherwise, amply protected 
against the final result of ‘any suit; the 
provision that no creditor shall commence 
a suit without leave gives protection against 
a particular form of interference with the 
windiug up of the estate. 
- no éreditor*is bound to prove in the in- 
solvency, and the order of discharge does 
not release the insolvent from an unssheduled 
debt. -Hence any unscheduled creditor who 
can Obtain a decree can put pressure on 
the insolvent for the rest of his life, and, 
where the disclosed assets ‘are insignificant, 
it may be more profitable to a creditor to 
institute a suit-than to file a claim. But 
the winding up of the estate would ba 
almost impracticable if a large number of 
“ereditors were to institute proceedings, The 
mere cost of ensuring that the estate was 


adequately protected in all the’ suits 
would waste a considerable portion of 
the assets, the books of accounts 


would have to be -taken from Court 
to Court and the Official Receiver might 
in several cases have to appear in person. 
_ Hence if the trying Court condones the 
unlawful institution and merely stdys the 
(5) 31 Ind. Cas. 48;40 B, 235; 17 Bom, L.B. 925. 
(6) .0 .8 No, 299 of 1911. T ` : 
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suit, while leave is being sought from the 

_ Court exercising insolvency jurisdiction, the 
Offisial Receiver can fairly claim. that he 
has not received that special form of 
protestion ‘from proceedings in the ordinary 
` Civil Courts to which he is olearly en- 
titled, - 

_ The desisions cited by- Mr. Dipchand, based 
as they are on Statutes with provisions 
essentially different from those of the Pro- 
vincial Insolvency Ast, afford little assistance 
in solving the problem before us. In 
Brownscombe v. Kair (7) the defendant 
against whom bankraptcy proceedings were 
pending - applied that a suit instituted 

| against him might be stayed under section 

10 of the Bankruptcy Act, 1883, and it 
was held that the plaintiff should not be 
allowed to continne the action. There was 


~ no request that the suit should be dismies- 


ed, but the*stay order was unconditional, 


The Provincial Insolvency Act sontains no 


provisions similar to those of section 10 
of the English Aot and the only procedure 
by which relief “similar to that conferred 
by an unconditional stay order can be given 
is dismissal, The decision in -Firm of 
Gupaldas v» Pahlumal Hemanmal (4) 
followed that of the Privy Ooureil in 
Mahammid Azmat Ali v. Dalli Bagum 
(5). That was a case under sections 4and 
G of the Pensions Act, 1871, and it was 
held that the provision:in section 6 that 
“A Civil Court, otherwise competent. to try 
the same, shall take cognizance of any such 
claim upon receiving a certificate from sush 
Collector” justified a Court in proceeding 
to hear a suit even though the plaintiff 
had not filed his certificate until some 
time after institution. “Uognizane” is defined 
by Webster as (1) “jurisdiction or the 
power given by law to hear‘and decide 
controversies; (2) the hearing of a matter 
judicially”.- Hence, the section was clearly 
open to the-constructiop that a Court might 

‘proceed with the hearing on receiving a carti. 
fisate s } 

. Similarly, the word entertain”, which 
according to Webster meane “(1) give 
reception to; (2) ressive and take into con- 
sideration,’ was construed in Rendall v. 

(7) (1888) 58 L. T. 85. 
(8) 8 O. 422;9 I, A. 8:4 Sar. P, C. J. 310; 6 Ind. 

Jur. 201; 17 P. B. 1832; 4 Ind. Dac. (x. 8.) 269 
(P. G.). 


774 
BANK OF BENGAL Y. AUNG THA HLA. 


Blair (9) as equivalent to “proceed with the 
hearing.” And this construction was adopted 
in Bando Subrao v. Jambu Tavnappa (10) when 
section 47! of the Deccan Agriculturists’ Relief 
Act was in question. Fernandez v, Rodrigues 

(11) was a case under section 30, Civil Pro- 

cedure Code (Act XIV of, 1882), and it 
was held that the words “One or more 
of such parties may with ithe permission of 
the Court sue or be sued” enabled a plaint- 
iff to obtain the permission after institution. 
This has been laid down in Srinzvasa 
Chariar ‘vy. Raghava Churiar (12), Ohennu 
Menon v. Krishnan (18) and Baldeo Bharthi v. 
Bir Gir (14). $ 
“To sue” is to proceed with an 
action and to follow it up to. its 
proper termination (Webster) and, is obvi- 
ously, not the same as “to commence an 
action.” | 
. But the Courts have not 
dismiss any suit that has been instituted 
in , clear breach of a rule of law. Thus, 
when 4 suit was brought, in defiance of 
the provision in the Court of Wards Act 
(Bengal Aot IX of 1879, section 55) that 
‘no suit shall-be~ brought on behalf of 
-any ward..,unless the same be authorized 
by some order of the Court”, it was dis- 
missed, Dinesh Ohunder Roy v. Golam 
Mastapha (15). So also the terms of section 
438, Civil Procedure Code, 1882, were 
strictly enforted in Ohandulal -Khushalji v. 
Awad (16). 
z I would hold, therefore, that the lower 
_ Court had no alternative but to pass the 
order complained against and would dismiss 
‘the appeal with costs. 

Pratt, J. O21, concur and resile from 
my judgment in Firm of Gopaldas v. Paklumal 
Hemanmal (4). The word ' “pending” should 
be construed not as I there constraed it, but 
in the sense that it was still possible to the 
Court to make an interlocutory order in the 
proceedings. This construstion does not in- 
volve hardship for,in the circumstances of 

(9) (1899) 45 Ch. D. 139; 59 L J. Ch. 641; 63 L. 
T, 265; 88 W. R. 689. 

(10) 7 Ind. Cas. 936; 12 Bomal, R. 801. 

(11) 21 B. 784; 11 Ind. Deo. N. s.) 628 (F. B.). 

(12) 23 M. 28: TM. L. J. 231; 8 Ind. Deo. (N. s.) 
ain 25 M. 399. Ng 

(14 22 A. 269; A. W. N. (1900, 69; 9 Ind. Dec. 

1911. 
S ares 16 0, 89; 8 Ind. Dec. N. 8.) 59. 

(16) 21-B. 851; 11 Ind. Dec, (x. 8.) 287, 


hesitated to 
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the present case, leave would have been 
given as a matter of course, + also agree 
that the suit could not have been stayed in 
order to enable the plaintiff to obtain 
leave. The Privy Oouncil case under the 
Pensions Act is distinguishable for the 
rie given in Chandulal Khushaljt v. Aw ad 
16 

The plaintiff should have :obtained leave 
to withdraw from the suit with liberty to 
file a “fresh suit when the bar of section 
16 of the Provincial Insolvency Act was 
dissovered.. But this procedure cannot 
be adopted in appeal, Eknath Honoji v. Ranojt 
Bavajt (17). 

. The order made by the lower Court was, 
therefore, correct. 


< 


Appeal dismissed, 
` (17) 10 Ind, Cas, 818; 35 B. 261; 13 Bom. L. R. 237. 
t A ` 





LOWER BURMA CHIEF COURT. 
First Creve, Appear No. 111 or 1917, 
May 6, 1918. 

_ Present:— Sir Daniel Twomey, KT, 
Chief Judge, and Mr. Justice Maung Kin. 
Tre BANK or BENGAL, AKYAB— 
PLAINTIFF —APPELLANT 

versus = 
AUNG THA HLA AND OTHERS— DEFENDANTS 


— RESPONDENTS. 
` Mortgage—Priority— Registered and equitable morta 
gages - Negligence—Notice—Search in registration ofice, 
absence of. 

A subsequent mortgagee who has wilfully 
abstained from the obvious course of searching in the 
registration office cannot obtain priority over an 
earlier registered mortgage merely on the ground 
that the latter did not call for the title-deeds and 
retain them in his control {p. 777, col. 2:] 

(Case-law considered.) 


Appéal against the decease of the District 
Court, Akyab, in Civil Suit No, 276 of 
1916. 

. Mr. Giles, for the Appellant. 

Mr. N. M. Cowasjee (with him Mr. Lambert), 

for Respondent No. 8. ° 


JUDGMENT.—In July 1910 the defend” | 


ant-respondent Mg Tha Baw deposited the 
title-deeds of certain agricultural lands 
with the Bank of Bengal, Akyab, as security 


IN 


4 ` 


i 


é 


- No. 276 of 1916, for Rs. 


each bet he allowed his 


, 
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for advances made to him by the Bank 
from time to time. -His indebtedness to the 
Bank fluctuated from month to month. On 
April 29th, 1914,-he cleared his account with 
‘the Bank by two payments of Rs. 5,000 
title-deeds to 
remain in .the possession of the Bank and 
on May 23rd, 1914, he took a fresh advance 
of Rs., 10, 000. From .that_time onward his 
indebtedness to the. Bank continued up* to 
ntho date of the suit, the amount fluctuat- 
ing between Rs. 10,000 and Rs. 62,500. 
. The Bank admittedly during the whole 
period of their dealings with Mg. Tha Baw 
up to May 1916 -made no enquiries as. to 
the. freedom of the property from encum- 
brances either at the Akyab Registration Office 
or at 
sub-district in which the lands were situat- 
ed. It, therefore, entirely escaped the 
notice of the Bank thab “on the 2lst May 


1914, 2.e., during the period when he was ; 


temporarily free, from debt to the Bank, 


My. Tha Baw executed jointly ‘with 
his wife a mortgage of certain of-- his 
lands to Rai Gyaw Thu and Co; 
a firm of monéy-lenders at Akyab, and 


that, this mortgage was duly registered at 
the: Sub-Registration Office at Myohoung 
where Tha Baw lives. This registefed mort- 
gage included some of the lands of which 
the title-deeds were with the Bank. The 
principal money secured ky this registered 
mortgage was Rs 30,000 bnt of this amount 
only Rs. 4,000 or Rs. 5,000 consisted of 
new money, the remainder representing 
sums dug on a previdus _mortgage of 1911 
to Rai Gyaw Thu & Co. and on certain 
promissory notes. When taking this mortgage 
tbe Company did not call for the title deeds of 
the lands but were ‘satisfied with the produs- 
_ tion, of some tax receipta-and with the mort- 
gagor's assurance that the property mortgaged 
by him was free from encumbrances, as in 
truth it was. 

The Bank sued Tha Baw 
20,557 due on 
two promissory notes, and in the four con- 
nected- suits Nos. 277, 278, 279 ang 281 
‘they sued him for’ varidns sums due on 
other promissory notes; and in each af 
these five cases the Bank prayed for a 
mortgage decree against the property of . 
which they hold the title-deeds. Rai Gyaw 
Thu & Co, as subsequent mortgagees were 
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joined as co-defendants in all these suits. 

Mortgage decrees have been granted in 

favour of the Bank, but the Distrist Court 
shas ordered in each case that as regards 
the property mortgagod to the Bank on 

2lst May 1914 the mortgage of the Bank 

shall rank after the registered mortgage. 

The Bank appeals on the question of- 
priority. 

The District Court after referring to the 
authorities has. held on the one hand that 
the registration of the Company’s mortgage 
was not tantamount to notice to the Bank 
of the Company’s mortgage, but the Court 
desided on the other hand that the Company 
had failed to do all that a reasonable and 
prudent man would have done in omitting 
to call for the.title-deeds. But the Court 
also decided that the Bank bad been wanting 
in prudencein abstaining from enquiry as to 
encumbrances’ before starting the fresh series 
ofadvances to Tha Baw, ze, on May 23rd 
1914 And the learned Judge’s sonclusion 
is that “as neither of the -two ereditors 
can ‘be said to have done all that a reason- 
able and prudent man would have dons 
to seaure his position things must lie as 
they fall, and as regards the items of 
lands in dispute between the Bank and the 
Company the Company has priority,” 

The learned Counsel for the appellant 
supports the District Court’s decision that 
registration is not tantamount to notice, but 
argues that the latter part of the judg- 
ment is in the nature of non sequitur for it 
imputes blame to the Bank for omitting to 
do what the earlier part of the judgment 
shows to be unnecessary. We are asked to 
hold also that Rai Gyaw Thu and Co. were 
guilty of gross neglest within the meaning 
of section 78 of the Transfer of Property 
Act in not demanding and looking after 
tha title-deeds, as their omission to do so 
left the mortgagor in a position to Hold 
himself out as unencumbered owner of the 
property. 

Mr. Cowasjee for the Ni a Company 
contends that -section 78 of the .Transfer 
of Property, Act does not apply and that 
the Court shonld be guided only by the 
provisions of sections 79 and 80. Section 
80 prevents the Bank from acquiring 
priority in respect of advanses except in the 
case proyided for in section 79, and that 
the section is clearly inapplicable because ` 
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no maximum was expressed to bosecured 
“by Tha Baw’s mortgage by deposit of the 
title-deeds with the Bank, But section 
80 does not override section 78. Section 
80 merely prevents the Bank from getting 
priority by tacking its subsequent advanses 
to any prior advance. It does not prevent 
the Bank from getting priority for its sub- 
sequent advances by showing that it was 
induced to make-such subsequent advances 
through the fraud, misrepresentation or gross 
neglect of the prior registered mortgagee. 
No question of fraud or misrepresentation 
has been raised‘in this case. The question 
to be decided is whetber in the oirsum- 
stances described above the Court should 
impute gross neglect to Rai Gyaw Thu & 
Co. and whether such neglect on their 
part was a proximate cause of the Bank’s 
astion in advancing money to Tha Baw from 
May 28rd, 1914, onwards. 

In England in former times a mortgagee 
who left the title-deeds with the mortgagor 
was‘liable to forfeit his priority even if 
there was no imputation of negligence. 
But this is not the’present-state of the law. 
In Northern Counties of England Fire Insur- 
ance Oo. v. Whipp (1), a much less rigorous 
rule is laid down. According to that case 
the Court will not postpone the prior 
legal estate to the subsequent equitable 

` estate on the ground of any mere careless: 
ness or want of prudence on the part of 
the legal owner. Lord Justice Fry remark- 
ed that the omission to use ordinary care 
in enquiring after or keeping title-deeds 
may be, and in some cases has been, held to 
be fufficient evidence that the owner of the 
legal estate has. assisted in or connived at 
the fraud which has led to the creation 
of a subsequent equitable estate without 
notice of the prior legal estate. But it 
appears thatthe English Law now imposes 
no duty to be careful as between an earlier 
and a later mortgagce and that the priority 
of the former can be displaced only 
where he has assisted in or connived at 
the fraud committed on the latter. ‘It is 
obvious that in a country where compulsory 
registration of assurances is universal, the 
possession of title-deeds is of less import- 


ance as a badge of title than in England’ 


(1) (184) 26 Ch, D. 487; 53 D. J. Ch. 629; 51 b. T, 
£06; 32 W. R. 626, ` 
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where registration is enforned only in certain: 
limited areas.‘ Jt would be unreasonable, 
therefore, to construe section 78 vf the Trans- 
fer of Property Act as involving a more strin- 
gent rule than that now enforced in Eng- 
land, Moreover, what may in Bngland 
amount to gross neglest sufficient to render 
the first mortgagee responsible for the fraud 
committed on the second mortgagee, should 
not necessarily be regarded in the ' same 
light where the first mortgage -is register- 
ed under a system of compulsory public 
registration. ~“Mortgages* are frequently 
effected in this country without produc- 
tion . of title-deeds,. the mortgagees depend. 
ing on the words of their mortgagors as 
to freedom from previous encumbrances 
and trusting to registration of their mort- 
gages to protect them as regards future 
encumbrances. 

The Bark in this: case acted as if there 


_ was no Registration Act in foros- in this 


~~ 


sountry and as if the mere possession. of 
the title-deeds conferred an impregnable 
title on the Bank. The Bank continued 
to advance large sums of money month 
after month to Tha Baw withoné over 
attempting to ascertain whether any encumb- 
rance on the property was registered. 

Qn the question whether registration of 
a mortgage is notice thereof to the whole 
world the Indian High Courts are not 
unanimous. The Bombay High Court bas 
held that registration is notice.* The Allaba- 
pad High Court in Ohuraman v. Balli (2) 
held that where a deed of sale had been 
registered, a subsequent mortgagee who 
failed to search the register. was guilty 
of gross negligence in not so doing and 
could not be treated as a bona fide mortgagee 
without notice. The. Madras High Court 
until recently held that registration was not 
notice, Vide Damodara v. Somasundara (3), 
Shan Maun Mull v, Madras Building Co. (4) 
and Madras Building Co. v. Rowlandson (5), 
but the later judgment in Rangasami v, 
Annamalai (6) shows a marked change of _ 

(2) 9-A. 591; A. W, N.. (1887) 121; 5 Ind Deo, 
(N. 8.) 831. 4 

(3) 12 M. 429; 4 Ind. Dec. (x. 8.) 648, 

(4),15 M. 268; 2M. UL, J.96;5 Ind. Dee. (N. s.) 
638, ` 


(5) 13 M. 883; 4 Ind. Dee. (N. 8.) 979. 
(6) 31M. 7:37 M L. J. 499: 3 M, L. T. 87. 


—¥See Palmakundas v. Moti, 18 B. 444; 9 Ind. Deo, 
(x, 8.) £05. 
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opinion on the subject. It was held ‘in 
that case that the failure of a prior mort- 
gagee to obtain the title-deeds from ‘his 
mortgagor did not in the circumstances of 
the case amount to. gross negligence within 
the meaning. of seation 78 of the Transfer 
of Property Act, and that in considering 
what amounts to gross negligence on the 
part of the prior mortgagee one of the 
siroumstances to be taken into account in 
this country is that a universal system 


of registration is established by law. The” 


“decision of Mr. Justice Jenkins in the 
Caleutta case of Monindra Chandra Nandy v. 
Troyluckho Nath Burat (7) contains an 
expression of opinion showing that the 
learned Judge was in favour of the Bom- 
bay practice, by which registration is 
regarded as notice. He said: “The existence 
of grocs negligence must be determined 
according to the dirsumstances of each 
case, and one of the circumstances to. be 


taken into consideration here is the fact | 


that in this country a” universal system 


of registration exists. Registration is . 


prescribed by Statute, and he, who regis- 
“ters hig deed promptly, reaps the reward 
of his, care and diligence ‘in the security 
and priority be thereby gains,” He also 
cited the remarks of Lord Cairns-in Agra 
Bank Lid. vy. Barry (8) beginning with 
the words, “Has it ever been decided with 
regard to a Registration Act such as that 
prevailing in Ireland that negligence in 
not asking for the title-deeds or not taking 


` up the title-deeds shall postpone...security P” 


Mr. Justice Jenkins said that though the 
circumstances of that case differed from 
those with which he had to deal, the 
Lord Chancellor was enunciating a general 
principle which 
on the point which called for his desiaion. 
It was a case in which, as in the present 
case, the subsequent mortgagee’ had neglest- 
ed to éearch for prior encumbrances in 
the Registration Office. This case has not 
been followed by the Calcutta High Court in 
the later case of Nanda Lal Roy vy. Abdul Aziz 
(9), in which that Oourt re-affirmed the 
rule which had hitherto been followed in 
the Calcutta High Court that registration is 
not per se notice, It is clear, however, that there 
(7) 2 0. W..N. 750. i - 
(8) (1874) 7 H. L; 135. i 

(9) 34 Ind. Cas, 115; 43 C, 1052, 
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is now a preponderanss of ‘authority in the 
Indian High Courts in favour of the view 
that a subsequent mortgagee who has 
willfully abstained from tho obvious course 
of searching in the Registration Office oan- 
not obtain priority to an earlier registered : 
mortgagee merely on the ground that the 
latter did not call for the title deeds and 
retain them in his control, ° 

The appeal is, therefore, dismissed with 
costs. ` i> 43 

The decision in Civil First Appeal No, 
111 of 1917 governs also Civil First Appeals 
Nos. 112, 113, 114 and 115, These “four 


. appealsare, therefore, also dismissed with 


costs. 
Appeal dismissed. 
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| CALCUTTA HIGH COURT. 
ÅPPEAL KROM APPELLATE Decare No. 1920 
or 1916. ' 
Jane 20, 1918. 
Present :—Mr. Justice Fletcher and Mr, 
Justice Panton. 
AMAR CHANDRA AND OTHERS—- PLAINTIFFS 

- -— APPELLANTS 

5 versus 

Srimati NOOR KHATUN AND OTHERS 

— DEFENDANTS— RESPONDENTS. x 

Landlord and tenant—Raiyati right, whether can be 
acquired by cultivator settled by trespasser. 

The actual cultivator of a land who honestly and 
tona fide believes that the person who settled him on 
the land had a right to settle him may, after a 
period of years, acquire a right in the land as a raiyat 
even where it is proved that the settlor had no such 
right, [p. 718, col. 2.] ; 

Appeal against the decree of-the Additional 
Subordinate Judge of Chitagong, dated tbe 
22nd of May 1916, modifying that of the 
Maunsif, 3rd Court at that place, dated the 
20th of Avgust 1914. 


FACTS appear from the judgment, _- 

Dr. Dwarka Nath Mitter (with him Babu ` 
Rishendra Nath Sarkar), for the Appellants, —- 
The plaintiff is the appellant. This was a 
suit to recover possession of two holdings 
recorded in the Cadastral Survey as Dags 
Nos. 3132 and 3125— Certain defendants 
set up dartalugs under an estate Taraff 
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Mohamad, Touzi No, 128. Other defend- 
ants pleaded that they took as actual 
cultivators under the taluqdars, The first 
Court held that the defendants were able 
‘to establish durtalugs and dismissed the 
plaintiffs suit for khas possession. Appel- 


=) late Court reversed the decision and~gave 


the’ plaintiff a decrees for possession through 

ltivators. 
Tin Hajra Sardara v. Kunja Behari Nag (1) 
it was held that long’ possession’ merely 
would not øntitle a tenant to acquire a 
right of occupancy. 5 

Babu Atindra Nath Mukherjea, for the 
Respondents.—Finding is that the culti- 
yators are occupancy ratyats, 

[Feeroner, J.— You must prove a better 
title against the landlord as you are a 


frespasser. : 
Tam in possession from 1993. 


[Fiercars, J—THat- does not matter: 


possession must bein. good faith; you 
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alleged żaluqdars and the durtalugdars 
have no interest in the property. The 
actual cultivators claim possession under 
an alleged settlement from the alleged 
durtalugdars. The deoisions of this Court 
show that the actual cultivator who 
honestly and bona fide believed that the 
person who settled him on the land had 
a right to settle him may, after a period 
of year3, acquire a right -in the land as 
a raiyat, The learned Judge. of the lower 
Appellate Court in the present case has 
made no-finding as to whether these culti- 
vators defendants bona fide believed that 
the alleged dur-talugdars had the right to 
settle them on the land of which they 
took settlement. The decree of the lower 
Appellate Court is accordingly set aside as 
regards the cultivating defendants, namely, 
the defendants Nos. 2, 3, 5, 6, 7, 8, 9, 
14 and 15,and the case is sent back to 
that Court to have the question determined 


sannot have a right of occupancy if you nas to the belief of the said actual culti- 


oultivated the land asa trespasser.) | 
I was in bona fide possession, I exeonted 
“h kabuliyat in favour of the landlords and 
did other acts to show my bena fides. Tt has 


* been held in Kali Prosanna Das v. Bhagaban 


Nat. 


Mali (2) that if a person is settled on the land 
as a raiyat by a trespasser, when his name is 
recorded in the Settlement Record as a 
raiyat he ia to be treated as a raiyat by 
the Zemindar and cannot be ejected. 
[Fustcarr, J.— You are a trespassing 
raiyat, you hold under a trespasser and 
it has been held by judicial decisions 
that, if a raiyat bona fide believes that he 
is a cultivator then he is entitled ‘to 
acquire rights of oscupancy. If the finding 
-is not clear on the point as to whether 
you took settlement bona fide, then the 
oase must be remanded in order to find 
out whether the cultivator took settlement 
under .a bona fide belief that the _alleged 
talugdar or dur-taluqdar had a right to 
make such a-settlement. ] 
JUDGMENT.—The only question raised 
in this appeal is this: whether the plaintiff 
is entitled to evict tha actual oultivators 
who are the defendants Nos., 2, 3, 5, 6, 
7, 8, 9, 14 and 15, It is found that the 


(1) 40 Ind. Cas. 271; 25 O. L. J. 635 at p. 637; 21 O. 


WwW. N. 1001, 
(2) 17 Ind. Cas. 587; 17 0. L. J. 481l; 17 C. W. N. 


348, 


vators as stated above. Costs of thia 
appeal will abide the result of the further 
hearing by the learned Subordinate Judge 
as directed, : 

Decree set aside; Oase sent back, |, 


MADRAS HIGH COURT. 
ApPPRAL Suit No. 344 or 1916, 
November 8, 1917. i 
Present:—Mr. Justice Abdur Rahim and 
- Mr, Justice Oldfield. SE 
PUZHAKKAL EDOM alas PUTHAN' 
EDOM KARNAVAN AND KAIKARYA- 
KARTHAMU VALIA ACHAN AVERGAL 
— DEFENDANT — A PPELLANT 
tersus : 
MAHDEVA PATTAR—P taintire— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XKXXIX— 
Injunction, effect of—Malabar Law—Injunction reg. 
training karnavan from contracting loans-for managing 
tarwad property —Loan3s contractel for necessity — 
Creditor, rights of —Tarwad, liability of. 

e] 
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oa 


N 
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: the Tarwad while the injunction was in force. 
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Ina suit by the members of a Tarwad to rembvvo 
the Karnavan from office, the Court passed an injunc- 
tion restraining the latter from contracting loans 
to manage the property. The Karnavan neverthe- 
less borrowed money for the necessary purposes of 
Ina 


suit by the creditor for repayment of the'loan: 


Held, that the effect of the injunction was what - 


was laid down in Order XXXIX, Civil Procedure 
Code, and that both the Karnavan and the Tarwad 
were liable for the debt. [p. 780, col. 1.] 

Fastern Trust Co. v. McKenzie, Mann & Co. Lid., 
(1915) A. 0. 750 at p. 769; 84 L.J. P. 0,152, distin. 
guished, 

Delhi 5" Londo Bank v. ‘Ram Narain, 9 A. 497; A. W, 
N.. (1887) 107; 5 Ind. Dec. (N. 5.) 769 and Manohar 
Da’ v. Ram Autar Pande, 25 4. 431; A. W. N. (1903) 
92, followed. 


Appeal against the deora of the Court of 
the Subordinate Judge of South Malabar at 
Palghat in Original Suit No. 49 of 1915 and 
application praying that in the ciroumstanges 
stated in the affidavit filed therewith the High 


Court will be pleased to amend the degree in 


49 of 1915 in 


the said Original Suit No. 


respect of the amount of proportionate costs to | 


* plaintiff. 

Mr. C., V. dnanthakrishna Atyar, for the 
l Appellant. 

Messrs. T. R. Ramachandra Aiyar and 
A, S. Venku- Aiyar, for the Respond- 
ents. : 

JUDGMENT,—The first question argued 
before us is on the merits of the case, 
As a matter of fact, money was advanced 
by the respondent as alleged by him, and 
we think there was necessity on the part 
of the.Karnavan who held’ the office pre- 
vious to the appellant ‘to borrow money 
for Tarwad purposes. As regards the fact 
of the advances, the only evidence is on 
„the side of the respondent whioh supports 


“his case; and that oase is corroborated by 


the production of receipts obtained from 
different persons tő whom payments were 
made either on, account of maintenance, 
oz salaries or for payment of kist. No 
doubt, the respondent himself was in debt 
to a large. extent but he gives evidense 
that he borrowed money from different 
persons in order to make a loan to Andi 
Achar. He brought the loan to the notice 


of the Court. and it must have been known- 


‘to the appellant in the suit, 

On the question. of necessity the Edom 
consists of 160 members and the incofne, 
all told,,taking it at the highest, does 
not amount to more than Rs. 12,000 a 


7a 
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year, and the admission of the appellant 
himself is to the effect that unless jungle 
trees are leased from time to time the 
income is not sufficient to meet the main- 
tenance charges, after paying thé necessary 
outgoings. There is evidence to show that 
at the time when Andi Achan borrowed 
from the respondent he had large payments 
to make amounting to nearly Rs. 3,000 
and he did make this payment in full, 
We are, therefore, unable to say that the 
finding of the Subordinate Judge on this 
point is wrong. 

Then it is pointed out that the present 
appellant and a nomber of other members 
of the family had instituted a suit against 
Andi Achan for removing him from , the 
Karnavan’s office and in the course of that 


-suit an injunction was obtained restraining 


him from managing the property. We 
take it that the effect of the different 
orders passed in that connection was to 
prohibit his contracting loans. Because the 
injunction seems to be very widely worded— 
restraining Andi Achan, from carrying on 
the management of the property which 
would have authorised him to contract 
loans for the purpose—he however obtained 


permission afterwards to raise Rs. 8,000 
by leasing jungle trees. But «then the 
evidence shows that he was unable to 


find such a lessee. Therefore he applied 
to the respondent and obtained from him 
the amount on the bond' in this suit. 
It has been argued that since there was 
an injunction restraining Andi Achan from 
borrowing money, this bond executed to 
the réspondent is not enforceable even 
though the money was advanced for 
necessary purposes of the family and was 
utilised for such purposes. We have not 
been referred to any authority which 
supports the proposition, for the English 
case, Eastern Trust’Co. v. McKenzie, Mann 
& Co., Lid., (1), cited by Mr.C. V. Anantha- 
krishna Aiyar does not seem to touch the 
question at all. On the other hand, the 
ruling in the Delhi & London Bank v. 
Ram Narain (2) which has been followed 
in Manohar Das v. Bam Autar Pande (8). 
lays down the law to the contrary. We 


(1) (1915) A. O. 730 at p. 769; 84 L. J. P. C. 152, 
(2) 9 A. 497; AL WAN. (1887) 107; 5 Ind, Dee. 
(x s.) 769. - 
(8) 26 A. 433; A. W. N. (1903) 92, 
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think the effect of an injunction like this - 
is what is laid down in the vivil Fro- 
cedure Code, and it will be going much 
too far to say that a person in the posi- 
tion of Andi Achan being so restrained 
is not liable to repay the money which 

_ he bas in fact borrowed, and if the money 
was borrowed and utilised for thé benetit 
of the Tařwad that the Tarwad is not liable. 
We, therefore, uphold the judgment of the 
Sabordinate Judge and dismiss the appeal 
with costs, 

- As regards the application for amendment 
of the decree we think that it must be 
allowed, The proportionate cost which the 
Subordinate Judge has dirested as baing 
payable to respondent is Rs, 432-10-1, 
in this he has proceeded on a wrong 
basis, because the only amount for which 
deduction has to be made is the Court-fee ; 
and calculating on that basis, the costs 
payable in the lower Court to the respond- 
ent would be Rs. 573-10-1. The decree 
will be modified accordingly. 

M.O.P. 

Appeal dismissed. 


‘ 


~ CALCUTTA HIGH COURT. 
APPEAL PROM APPELLATE Dacres No, 379 
„OF 1917. 
June 20, 1918. 
Present :— Mv. Justice Fletcher and Mr, 
Justice Panton. F 
Rai Ohoudhury SATISH CHANDRA 
MUSTAFL AND ANUTHER—PLAINPIEES — 
APPELLANTS 
versus 

ABDUL MAJID MAHAMAD AND OTHERS 
i — DEFENpanTS—RESPONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), s. 60 (2) 
—Presumption, rebuttal of, by statement tn rent receipts 
that holding is sarasari—Appeal, second—Document, 

. statement in, value of —High Court, whether can inter, fere 
awith finding of lower Appellate Cour t. 

The weight to be attached to a statement in a 
rent receipt or any other document is a matter 
within the cognisance of the Court.of first appeal, 
with which the High Court in second appeal is not 
„entitled to interfere, [p. 781, col. 1.] 

The mere statement in some rent receipts that a 
holding is sarasari is not sufficient to rebut the pre- 
sumption arising under section 60 (2) of the Bengal 
Tenancy Act from the fact that the rent has been 
unchanged for more than 50 years, [p. 781, col. 1.] 


‘ Pa 


Appeal’ against the essa of the Special 
Judge of Jalpaiguri, dated the 2Cth of 
November 1916, affirming that of the 
Assistant Settlement Officer of that place, 
dated the 22nd of September 1915. 

FACTS appear from the judgment. 

Babu Nagendra" Nath Ghose, for the 
Appellants.—The question for determination 
in this appeal is whether the presumption 
arising under section 50 of the Bangal 
Tenancy Act by the production of rent 
raseipts for more than twenty yearsat a 
uniform rate, has been sufficiently rebutted 
by the plaintiff landlord. The. literal 
meaning of the word sarasard used in the . 
rent recsipis is loose. Even according to 
the finding of the learned Judge the word 
sarasurt means that the rent is enhance- 
able, If that is so, when the rent 
receipts proved by the tenant in support 
of his, case contain the word sarasari, the 
lower Appellate Court has erred in hold- 
ing that the presumption under sestion 50 
has sot been rebutted. The plaintiff is 
entitled to make use of that statement in 
the rent redeipts in showing that the} 
tenant: cannot claim to hold at -fixed 
rent or rate of rent. If your Lordships 
deside the case on a proper interpretation 
of the word sarasari, the judgment of the 
lower Appellate Court cannot stand, 

Babu Jitendra Kumar Sen Gupta, for the 
Respondents, was not called upon. 

JUDGMENT. 

FLETCBER, J:—This appeal is preferred 
by the plaintiffs against’ the decision of 
the learned Special Judge of Jalpaiguri, dated 
the 20th November 1916, affirming tke 
decision of the Assistant Settlement Officer 
of the same place. The only question is’ 
whether the learned Judge of the Oourt 
of Appeal below was right in holding 
that the landlords bad not rebutted the 
presumption arising under “section 50 of 
the Bengal Tenancy ‘Act. The tenants 
have proved that their rent has been 
unchanged for over 50 years, and the 
learned Judge remarks that it is exceed- 
ingly improbable in that view that the 
tenancy was originally a temporary one, 
What is relied on is this, that the word 
sarasari appears in some rent receipts. 
The learned Judge states that the mere: 
statement in some rent receipts athat, the 
holding is sarasart would not be,’ in“ hig- 


we 
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Opinion, sufficient to rebut ‘the presump- 
tion under section 50 of the Bengal 
Tenancy Act. The-learned Judge, int my 
opinion, was clearly’ entitled to come to 
that conclusion, The weight to be 
attached to a statement in a rent receipt 
or apy other document ïs obviously a 
matter within the cognisance of the 
learned Judge and, he having arrived at 
that conclusion, I do not think- we are 
entitled to displace the finding he has 
arrived at. The appeal fails and is 
_ missed with costs, 
Panton, J.—I agree. ; 
Anpeal dismissed. 


` 
TE 


LOWER BURMA CHIEF COURT. 
Gin Reyiston No. 8 or 1918. 
July 28, 1916: 
Present:—Sir Daniel Twomey, Kr.,.Chief 
Judge, and- Mr. Justice Ormond. 
Babu, GORIDUT BAGLA—PLAINIIPR— 
PETITIONER 
versus 
Babu H. BOOST EY Ditambah 
RESPONDENT. 

Civil Procedure Code (Act 'V of 1908), 's, 115, scope 
of ~ Revision—Irregularity. 

If a Judge arrives at a conclusion of Jawor of fact 
without having considered the law or a material part 
of the evidence, or by misunderstanding or 
erroneously recording the statements of Pleaders or 
witnesses, the method of arriving at such conclusion 
is illegal and irregular and isa ground for revision, 
provided the irregularity is material and the peti- 
~ tioner has suffered an injustice thereby. [p. 783, 

cols, 1 & 2.] 

Mr. J. BR. Das, for the Appellant. 

Mr. Leach, for the Respondent. 

4 JUDGMENT. . 

-Ormonp, J.—The plaintiff petitioner and 
defendant-respondent. were partners in 
‘two, timber businesses carried on, one at 
Rangoon and the other at Moulmein. 
The Rangoon business ceased before the 
-Moulmein business begar. The defendant 
financed. the business and Kept the books, 
The plaintiff executed a promissory ‘note 
‘for Rs. 4,500 in favour of the defendant 
as’ being his share of the loss in the 
«~Moulmein business and the tote is dated 
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1914. On the 27th of 
plaintiff exesuted what 
has been styled a “release” in favour of 
the defendant. It ið to the effect that 
the plaintiff had no liability for any loss 
and no right to any profit in the partner- 
ship business. The defendant sued the 
plainti on the promissory note and 
obtained “a decree in Oivil. Regular Suit 
No, 125 of 1915. The case of the plaint- 
iff, who was the defendant in that suit, 
was that the amount due from him on 
the promissory note was cancelled by the 
“release.” The District Judge found that 
the promissory note had in fact been 
made on the same day that the “release” 
was executed and gave the defendant a 
decree on the promissory note, ze, he 
found that the ‘debt on the promissory 
note had not been cancelled by the “release” 
but that the promissory note was exeout- 
ed in pursuance of a settlement of accounts 
which resulted in the “release”. The 
plaintif instituted a suit against- the 
defendant (Civil Regular No. 46 of 1916) 
asking for a dissolution of both partner- 
ships and for ‘ascounts to be taken in 
both the businesses. That suit was dis- 


4th of April 
April, 1914 the 


“missed for the reason given in the judg- 


Suit No. 125 of 1915. The 
in review against 
the . order of dismissal, and the suit was 
restored as to the Rangoon business only 
but remained dismissed as, regards the 
Moulmein business, and the release was 
taken to refer only to the Moulmein 
business. The plaintiff then sued to set 
aside the release dated the 28th of April 
1914, on the ground of fraud (Civil Regular 
No. 86 of 1916). The fraud aileged was 
that certain items were omitted by the 
defendant in the partnership books of 
avéount, namely, certain sale proseeds and 


ment in 


other items which are specified in para- 
graph 6 of the plaint., Suits Nos. 46 
and 86 of 1916 were heard together. On 


the 8th of March 1917 both parties ap- 
peared by Pleaders and the District Judge 
recorded an order by consent in the 
Diary which is as follows :— 

“By agreement Messrs. Buchanan and 
Eusoof ara appointed Commissioners to 
examine the accounts, fees Rs. 200 a 
side, in both- cases. The Commissioners 
be given access to all documents 


F 


Kd 


te, the date of the consent order. 


-necessity to alter the date. 
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bearing- on the matters at issue. Therd 
will be a preliminary’ decree accordingly, 
in each suit.” On that order a preliminary 
decree for dissolution of partnership was 
drawn up according to form 2! of Schedule 
D of the Code. The date of the dissolu- 
tion was givenas the 8th of March 1917, 
“The 
defendant made an oral application for 
the amendment of the desree to alter the 
date of the dissolution from the 8th of 
March 1917 to the actual ard ` admitted 
date of- dissolution, 122, 28th of April 
1914, On the 7th of September 1917 the 
District Judge held that there was no 
Then on the 
20th of September 1917 the defendant 
put in an application with an eight-anna 
stamp asking the Court “to amend the 
decree or to review it or to take up the 
case de novo as it was obvious that there was a 
mistake or error on the face of the decree.” 
The District -Judge held that the ap- 
plication was an application for the amend- 
ment of the dearee under section 152 of 
the Civil Procedure Code, and he dealt 
with it only on that footing. It may be 
noted that as an application for review 
the application was clearly barred by 
limitation and moreover was not properly 
stamped. On the 14th of December’ 1917 
the District Judge held that the order of 
8th March 1917 was a consent: order for 
these Commissioners -to be appointed in 
order to examine the accounts and to 
report if there was any fraud and that under 
Order XXVI, rule 16, the Commissioners 


“would have power to examine any wit- 


nesses who were necessary, as it was ún- 
likely that fraud could be detected by the 
mere ‘yernsal of accounts. The learned 
Judge held that he had erred in adopt- 
ing the form of preliminary decree No. 
21,.Schedule D, and that instead of the 
order being for “a preliminary decree” it 
Should have been for “an order”, He ad- 
‘journed the hearing for parties to agree 
as to the form which the amendment of 
the preliminary decree should take. On 
the 18th Dacember 1917- the District 
Judge heard the Advocates of the parties 
and on the 28th December he passed an 


order cancelling the consent order of the. 


Sth Marclrp on the ground that the parties 
were not “ad idem.” “From that order the 
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plaintiff- petitioner appliva to this Court in 
revision, 

It is clear that the parties had ‘agreed 
on the 8th March that these two Com- 
missioners should take the accounts and 
the District Judge so found on the 14th 
December. In-my opinion the District 
Judge had no jurisdiction, upon an’ 8p- 
plication to amend the cecree -(or the 
formal order) so as to bring it into 
conformity with the judgment, to annul 
the order. 

Mr. Leach, for the respondent, contends 
that the District Judge having jurisdic- 
tion to entertain the application, this 
Court” cannot interfere in revision. He 
relies upon the recent pronouncement by 
the Privy Council upon section 115 of 
the Code, contained-in the case of Bala- 
krishna Udayar v. Vasudeva Aiyar (1), and he 
sites a recent oase desided by Mr, {ostico Rigg, 
Ko San Hla v. Maung Po Thet (2), in whioh 
the learned Judge has apparently held that 
the decision in Zeya v. Mi`On Kra Zan 
{2) is shown .to be not good law by the 


~ 


above Privy: Counsil ruling. The -learned 
Counsel also b 


sites the resent case of 
Kumar Ohandra Kishore Roy Ohowdhury v. 
Basat Ali Ohowdhury (4). 

Section 115 of the “Code allows re. 
vision if it appears that the lower Court (a) 
exercised a jurisdiction which ib had not, 
or (b) failed to exercise a jurisdiction which 


it had or (c) acted in the exercise of its 
jurisdiction illegally or with . material, 
irregularity. 


In Zeya v. Mi On Kra Zan (8) it was, 
held by a Bench of this Court, that 
where the lower Court has applied its mind 
to the case and duly considered the facts and 
the- law applicable, then, although its 
decision may be erroneous, the error san- 
not be evrrested on revision, but that 
if the lower Oonrt has” failed to take _ 
into account some proposition of law or 
some material faot in evidence, it ' has 


(1) 40 Ind. Cas. 650; 22 0. W. N. 50 at p 58; 15 A. 
L. J. 645; 2 P. L. W. 101; 33 M.L. J. 69; 26 C. L. J. 
143; 19 Bom. L. R. 715; (1917) M. W. N, 628; 40 M, 
793;,6 L. W. 501; 11 Bur. L. T. 48. : 


(2) Civil Revision No. 300f 1918. A ae 


(3) 2L. B R.828 
a 44 Ind. Cas. 763; 27 0. ae J. 418; 22:9: WN. 
62 


\ 


S 


~ 


- “revision. 


.the District Judge under 
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acted illegally and its decision may be 
revised; “4 a 

In the Privy Council case above cited 
section 10 of 
the Bengal and Madras Native Religious 
' Endowments Act ordered a Committee to 
elect a member. The High Court on 
revision set aside the order on the grotnd, 
that the District Judge had no jurisdic- 
tion to pass such an order under section 
10. On appeal to the Privy Counsil the 
decision of the High Court was upheld. 
The effect of the Privy Council judgment 
is that a wrong constrastion cf the section 
by the District . Judge would not have 
been a ground for revision if it had not 
involved a question . of jurisdiction; but 
inasmuch as he had by such wrong con- 
struction assumed a jurisdiction which he 
did not possess, the High Court could 
interfere in revision. The judgment does - 
“not deal with clause (c) of section 115, be- 
yond parapbrasing it as “the irregular 


exercise of jurisdiction.” I can find 
nothing in this judgment which is 
inconsistent with the desision in Zeya’s 
case (3). 


In Ohandra Kishore’s case (4) the question 
before the District Judge was whether- 
property which “had been sold by the 
Court had fetched an adequate price. The 
property was, admittedly a 2/3rds share 
ina certain Taluk, but the District Judge 
erroneously assumed that it was only a 
1/8rd share and upon that assumption he 
found the price realised was adequate, 
Upon application in revision to the High 
Court the two Judges disagreed as to 
whethers an application for revision would 
‘lie under section 115. Upon appeal to a 
Bench .of 3 Judge, 2 Judges held that 
the .High Court could not interfere in 
revision: the District Judga having merely 
come to an erroneous conclasion of fact. 
With great respest I do not agree with 
this decision. Supposing all the facts of a 
case are admitted but the Judge erroneously 
agsumes them ‘to be exactly the opposite, the 
injured party would then have no remedy in 
The question I think resolves itself . 
into this: was the method irregular by which 
‘the conclusion of fact or of law was arrived 
atP. If the ‘Judge arrives at a con, 
lusion of law or of fact without having 
gonsidered ‘the law or a material pert of 

x ; 


the evidence, or by misunderstanding or 
erroneously recording the statements of 
Pleaders or witnesses, the method of ar-- 
riving ‘at such conclusion is illegal and 
irregular, and is a ground for revision; 
provided the irregularity is material and 
the petitioner has- suffered an injustice 
thereby. oe t 
The present case is one of acting without 
jurisdiction in annulling the consent order 
upon an application to bring the formal 
order into conformity with the judgment, 
rather than of arriving at a sonolusion 
of fast in an irregular manner. 1 would 
set aside the order of the District Judge 
of the 28th December 1917 and restore 
the consent order of 8th March 1917 for 
the aocounts to be taken by the Com- 
missioners. The costs of this application 
(5 gold mohurs) should. 1 think, abide the 
event; 6 
Twomey, C. J —I conour. The Privy Coun- 
eil case reported as Balkrishna Udayar v. 
„Vasudeva Aiyar (1) does not, in my opinion, 
restrict the scopes of section 115, Code of 
Civil Prosedure, as expounded in Zeya v. Mi 
“On Kra Zan (3): 
- Order set aside, 


ri 
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SIND JUDICIAL COMMISSIONER’S 
COURT. . 
Miscettaneous Civi APPRAL No, 9 
oF 1918, 
April 5, 1918. 
Present :—Mr. Pratt, J. C., and Mr. 
Fawcett, A.J. C. 
Mess’s, GOVERDHANDAS VISHINDAS 
RATANCHAN D— PLAINTIFF3— APPELLANTS 
versus 
Messrs. ‘\RAMCHAND MANJIMAL— 
. DarandanT3— RESPONDENTS. 

Arbitration Act (IX of 1899), s. 19—Stay of suit— 
Umpire, appointment of, certainty of bias in—Order 
directing stay for limited period, validity of Contract 
Act (IX cf 1872), s. 20—Mutual mistake on matter of 
fact not essential to contract, effect of. 

An arbitration tribunal in which the ultimate 
decision rests with the nominee of a class to which 
one of the parties bslongs cannot be said to be an 
impartial tribunal. [p 788, col i.] 

When a Court finds that an agreement of referenco 
to arbitration provides for the appointment of an 
umpire who would” most certainly tilt the scalos 
against one party, the Court should retain its juris- 
diction to try tho suit and refuse any application 
stay thereof. , [p. 788, col. 2.] ZARR for 
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An order for stay under section 19 of the Arbitra- 
. tion Act ought not to be restricted by a time limit, 
[p 766, ool. 1 J 
Where an agreement of reference provided that 
in case of dispute the matter should be referred to 
the arbitration of two merchants who were members 
of thé Karachi Indian Merchants Association and in 
case of disagreement between the arbitrators, taan 
umpire nominated by the said arbitrators or in case 
of their inability to do so by the Managing Committee 
of the Association, and it was proved at the trial 
that the Rules of the Association were so imperfectly 


- drafted and the Association so loosely constituted 


+ 


that thè establishment of a valid tribunal of arbitra- 
tors was a matter of considerable difficulty: 


Held, per Pratt, J. C.—That under such circum. - 


stances the Court would hesitate to enforce the 
arbitration. [p. 786, col. 1.] 

Per Fawcett, A. J. C.—That both the parties 
appeared to be under a mistake of fact as to the 
validity of the constitution! of the Association. but 
as the matter was not one essential to the agreement, 
the agreement of reference was not void under 
section 20 of the Contract Act and hence could not be 
avoided on this ground. [p. 786, col. 2; p. 787, col. 1] 

The Court should exercise its discretion, in refusing 
to stay a suit or granting leave to revoke asub- 
mission; in a sparing and cautious manner and should 
not do so, unless the applicant can establish that 
there is good ground for apprehending that. therg 
will be a failure of justice if the reference to arbi- 
tration i is allowed to proceed, Ep. 790, col. 2.] 

Appeal against-the order of Mr, Croush, 
Additional Judicial Commissioner, Sind. 

The Hon’ble Mr. ‘Strangman, Advocate- 
General, Bombay; for the Appellants. | 

Messrs, Kalumal Pahlvomal sind F. J. 


Deverteutl, for the Respondents. 
. JUDGMENT. 


PRATT, J. G,—This is an appeal from ` 


an order made by the learned Additional 
Judicial Commissioner staying“ under sec- 
tion 19 of the Indian Arbitration Act, 
1299, a suit’ filed by the plaintiffs-appel- 
lants against the respondents. 

The suit was upon a contract under 
which thé defendants had agreed to ‘sell 
to the plaintiffs cotton at the rate of 
Rs, 35-2-0 a maund deliverable in January 
not later than the 25th. The plaintiffs con- 
tended that the defendants had dommit- ` 
ted a breach of this contrast by failing 
to deliver and the suit was for damages 
for that breach. The contract was on Karachi 
Indian Mershants Association terms and 
-contained an orien clause which was in 
the, following form : = 

“Any dispute vhabaosvr, including con- 
struction of this document, arising out of 
this contrast shall be referred to the 


-arbitration of two merchants 
r 


4 


who are. 


members of the Karachi Indian Merchants 
Association under the provisions of the 
Indian Arbitration Act, 1893, ag paver gently 
amended.” 


“If one party fails to appoint an arbi- a 


trator for 7 clear days ‘after the party 
having appointed his arbitrator has served 
» the ‘party making default with a written 
notise to make the appointment, the party 
who has appointed an arbitrator may 
appoint ` that arbitrator to aob as sole 
arbitrator in the referense.” 

“Shoald the two arbitrators be unable 
to agree the dispute shall be referred to 
an Umpire nominated: by the said arbi- 
trators. If the two arbitrators are un- 
, able to agree to an Umpire, the latter 
shall be nominated by the Managing 
Committee of the Karachi Indian Merchants 
Association. „The decision. of the arbi- 
trators or the Umpire, as the case may 
be, shall be final and binding.” 

To enforce this agreement of reference 

the! defendants 
suit. It was prima facie the daty of the 
-Court to act on the agreement and stay 
the suit and the onus was, therefore, on 
- the plaintiffs to show cause why the suit 
should not be stayed, ‘ 
- The plaintiffs did show canse‘and called’ 
evidence but the lower Court ordered the 
suit,to be stayed without calling upon the 
defendants. ~ 


ou two main grounds. In the first place, 
plaintifis contended that the ‘tribunal of 
‘arbitration constituted under the agreemért 
of reference would not be 


bias: In the.second place, they contended 
that there would be difficulties in con- 
stituting the tribunal of . arbitration as 
the class ‘from whish the arbitrators were 
to be selected could not easily. be ascer- 
tained with the result that even if parties, 
went to arbitration, the award might be 
impeached on the ground that the arbi- 
tratons 
class and were not empowered to act. ' 
- Now on the first point. the plaintiffs 
showed 


Oourt that the market vate of ready 
cotton on due date-was Rs. 57-59 per 
maund, whereas contracts made- on the’ 


Indian Merchants Assofiation terms, 


applied for stay of the . 


impartial and 
that there was the reasonable prospect of | 


“nominated did not belong to the 


to thé satisfaction of the lower > 


v 


The case against stay of the suit was based A 


had | 
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been settled at Rs. 41 to 434. Plaintiffs 
contended that this lower rate was not 
an actual market rate but an artificial rate 
ander which certain.contracts had been settled 
or compromised by cross-sontracts. The plaint- 
iffs urged that the parties would more certainly 
appoint arbitrators one in favour of the 
higher and the other in favour of the 
lower rate and that the final decision 
would, thérefore, rest with the Umpire 
selected by the members of the Managing 
Committee of the Karachi Indian Merchants 
~ Association. 
the majority of this Managing Committee 
were either pecuniarily interested in the 
lower rate or were in favour of the 
lower rate; and contended that the arbi- 
tration would be vitiated by the bias of 
the Umpire. 


The lower Court thought that the arbi- 
tration might never reach the Umpire. 
It expressed a hope that each party 
_ would appoint an independent arbitrator 
and these arbitrators might be able to 
settle the matter without the appointment 
of an Umpire. Possibly this pious .hope 
might be realizad but that does not conclude 
the matter. If the agreement of reference 
provides that the final decision should 
rest with an Umpire’ who is i 
that is surely a matter which the Judge 
should consider when exercising hia dis 
cretion as to whether or not he should 


‘surrender his jurisdiction to try the 
suit, 2 
Mr. Kalumal contends that the fact that 


the members of the Managing Committee 
are in favour of the lower rate is not 
evidence of bias, for that lower rate is 
an actual market rate. His case is that 
cotton delivered under the Karachi Indian 
Merchants Association terms is cotton of 
an inferior quality and fetches lower price 
because the condition as to place of delivery 
is not so favourable as in the case of 
odtton bought under the other contract 
terms prevailing in the market. But this 
was not the view of the lower Conrt, 
The judgment does not proceed on this 
ground. The learned Additional Judicial 
Commissioner held that the lower rate of 
the Association contract is due to the 
fact that in these contracts there is no 
intention to give or take delivery, This 


50 


They then gave evidence that . 


biassed, 


finding is altogether outside the pleadings 
It is not the case of either party that 
delivery was not intended. Moreover that 
finding would involve the conclusion not 
only that the main contract is void as one of 
wager, butalso that the collateral contract 
of reference to arbitration is equally in- 
valid. 


therefore, ib 
case for 


Oa the question of bias, 
seems to methat there is a 
defendants to rebut, 


The second ground arises out of the 
_Raules of the Karachi Indian Merchants Asso- 
ciation, The plaintiffs contend that if 
both the arbitrators and the Umpira are 
to bə appointed from among members of 
the Association and its Managing Committee, 


` it should be reasonably certain who thosa 


members are. The annual report of the 
Association gives a list of members which 
includes several firms, implying that every 
partner of the firm named is a member, 
On thé other hand rnle 1 (2) of 
the Rules of the Association says expressly 
that not more than on member of the 
/ firm shall be admitted asa member. ‘The 
Judge seeks to reconcile this discrepancy 
by suggesting that the name of the firm 
in the list of the members .in the annual 
report is falsa descriptio of the name of 
the actual partner who isa member. But 
there is no evidence to support this 
explanation and it ia not that given by 


the Secretary. Mr. Kalumal seeks to 
reconcile the list of the members with 
the rule, first,’ by’ suggesting that each 


firm had a right to appoint a representative 
who alone is a member; and seccndly, by 
suggesting that all the partners of the firm 
are members, but that only one partner is an 
active member while the other members 
are passive members. With reference to 
Mr Kalumal’s first explanation if only the 
representatives were members, their names 
would appear in the list. But the names 
of no representatives appear either in the 
list or in the report of tie proceedings. 


And with reference to Mr. Kalomal’s 
second explanation the rules make no 
diatinction between the active members 


and the passive members. These different 
explanations show that Mr. Kalamal 
himself isin doubt as to who the members are, 


726 


They also introduce further elements of 
uncertainty. Who are the representatives 
whose names are not recorded anywhere? 
Are the passive members qualified to 
act as arbitrators, or to take part in 
the appointment of the Managing Committee? 
Again if all partners of the firms are 
members, the very fact of partnership 
might be a source of dispute for the 
constitutions of the firms, vary from time 
to time. This uncertainty as to the 
membership reflaots on the constitution of 
the Managing Committee, for if that mem- 
bership is in doubt then the membership 
of the Managing Committee which is select- 
ed by the Association must be equally 
doubtfal. Rule 2 (e) cf the rules providing 
for the appointment of the suacessor toa 
member of the Managing. Committee ap- 
pears to assume that all the partners of 
the firms are members and conflicts with 
rule 1 (2) which provides that only one 
partner can be a member. : 

It is no answer to these objections that 
the contracting parties are bound by the 
rules ` and that their agreement should 
be construed as referring to de facio mem- 
bers, for the doubt arises as to the meaning 
of the rules and the fast of membership. 

It may be that these matters are capable 
of being made certain and that the agree- 
ment of reference is not void, but the plaint- 
iffs’ case is that the rules are so imperfectly 
drafted and the Association so loosely son- 
atituted that the establishment of a valid 
tribunal of arbitration would be a matter 
of considerable difficulty and that the Uouré 
should for that reason hesitate to enforce 
arbitration. 

On this ground also it seems to me that 
plaintiffs have made out a prima facie case 
against stay. 

I would also observe that the order of 
stay made by the lower Court for a period 
of two months is an order which is not 
contemplated by sestion 19 of theArbitra 
tion Act. An order of stay for a limited 
time involves this diffoulty that at the 
expiry of that time the suit automatically 
revives although the arbitration may still 
be. pending. There is thus the conflict of 
jurisdiction which, as pointed out in the 


ease of ‘Doleman v. Ossett Corporation (1), 
(1) (1912) 3 K. B. 257; 81%. J. K. B. 1092; 107 L. 
T. 581; 76 J. P. 457; 10 L.G. R. 915, 
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the provision for stay of suit is designed ` 
to obviate. The Judge has to decide whe- 
ther the Court or the arbitrator should 
exercise jurisdiction. If he decides in favour 


‘of the arbitrator he déslines jurisdiction; 


and any future revival of the suit should 
depend on a future order on proper canse 
being shown, 


I would, therefore, remand the appeal 
to the lower Court with the direction to 
record the evidence cited by the respondent. 

This evidence is embodied in a list of 
witnesses and documents to be put in by 
Mr. Kalumal to-day. Evidence to be certi- 
fied to this Court within a week, 


Fawcett, A. J. C.—There oan be no doubt 
that there is a considerable divergence 
between the Association Rules, as to mem- 
of the Association ard its 
Managing Committes, and the prastise which 
appears to have been generally followed. 
It would certainly seem advisable for the 
Association to take steps to make either 
the practice conform with the. rules or tha 
rules conform with the practise, 


But I think it is important to bear in 
mind that we are nob now considering the 
validity of some act either of the Associa- 
tion or its Managing Committee to which 
the doctrine of ultra tires would be appli- 
sable. The question of the validity of the 
present practice arises only incidentally in 


‘connection with clause 17 of the contrast, 


and the first thing to be decided is the 
meaning to be assigned to the words “mem. 
bers of the Karachi Indian Merchants Ag- 
sociation” and “the Managing Committee 
of the Karachi Indian Merchants Associa- 
tion.” It is at the present stage desirable 
to say as little as possible on the main 
point in controversy and to avoid prejudging 
any of them. But I think it may safely be 
said that, at any rate, in my opinion, there 
are grounds for the contention that what 
the parties in making this contract had in 


contemplation was the actual Association’ ` 


and its Managing Committee, as constituted 
in practice, whether that constitution was 
actually valid or invalid. If so, the most 
that could be said is, I think, that both 
parties were under a mistake of fact ag 
to the validity oftheir constitution. But, 
unless it was an implied term of this con- 
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” tract that the members of the Association 
and its Managing Vommittee had been valid- 
ly appointed in accordance with the Rules 
of tha Association, I do not think that 
the Court sould hold that the matter, on 
which there was this mutual mistake, was 
one essential to -the agreement, .so as to 
make it void under section 20 of the Con- 
tract Aot. In support of this I may refer 
to Debendra Nath Dutt v. Administrutor- General 
of Bengal (2). There the sureties who had 
given a bond for due administration of the 
estate in a case where the Letters of Admi- 
nistration had been obtained by fraud, were 
held bound by their bond, althongh the 
sureties were unaware of this fraud and 
were under the mistaken belief that the 
Letters of Administration had been validly 
granted. lt was held that the liability 
of the sureties under the administration 
bond did not depend on the validity or the 
invalidity of the grant; and this desision 
was upheld by the Privy Counsil‘on appeal, 
Debendra Neth Dutt v. Administrator. General 
of Bengal (3). If the real agreement was 
what I have Already stated, then I donot 
think that this objestion is one which can 
be raised by the plaintiffs, especially as 
all except one are members of the Associ- 
ation and some of them are also members 
of the Managing Committee. I am not 
disposed,’ therefore, as things: stand, to in- 
ferfere on this partionlar ground with the 
discretion exercised by the lower Court, 
I also do not think that the plaintiffs 
have shown that it is impossible in any 
case to obtain two arbitrators, and if neces- 
sary an Umpire,from among the məmbers 
of the Assocaition or. the Managing Com- 
‘mittee who had been validly appointed un- 
der the Rules of the Association. Iknow 
- of no \warrant for saying that a mere pos- 
sible ‘difficulty on this point would justify 
the Court in refusing to stay the snit. 
It is, I think, on a very similar footing 
to the question of bias, and it has often 
been held that a mere suspicion of possi- 
bility of bias is not- sufficient to justify 
interference with an agreement for abritra- 
tion. Similarly, I think that a mere pos- 
sibility in a technical point of this descrip- 


(2) 33 C. 718; 3 0. L. J. 422; 100. W. N. 673. 

(8) 35 C. 955; 10 Bom. L. R. 648: 12 0. W. N. 802: 
35 I. A. 109; 14 Bur, LÉ. 197; 4 M. L.T. 21; 18 M, 
L.” J. 867; 8 O. L J,94 (PC). 


tion is not ordinarily suffisient to justify 
the Court in refusing to stay a suit undar s90- 
tion 19 of the Arbitration Ast, 

- Bat the other objection raised by the 
plaintiffs is, I think, on a mora substantial 
basis, and [ soncur ganerally with what tha 
Judicial Commissioner has said on that point. 
I do not think that the assumptions made by 
the Court below are justifiable in the oir- 
cumstanses of this case. They might be 
justifiable, if the arbitratora had to ba 
chosen from a body of archangels. But 
the Court ownnot rightly lose sight of the 
fast that they have to soma froma body 
of traders, with whom their financial in- 
terests would generally outweigh any 
other factor likely to influence them. We 
have the main fact established that the 
majority of the Managing Commibtes are 
in favour of a lower rate in the neigh- 
bourhood of Rs, 40 as opposed to a higher 
rate in the neighbourhood of Rs, 59, which 
the plaintiffs say is the proper rate to be 
fixed, It is,I think, at any rate at tha 
present stage, unnecessary to decide which 
is the proper rate; that is more for the 
Court or arbitrators or Umpire who may 
eventually have to deal with the dispute 
on its merits. Bat the fact that the major- 
ity of the Managing Committee are in 
favour of the defendant’s contention cer- 
tainly affords basis for bringing the case 
within the general rule that an order of stay 
will not ba granted, if if oan ba shown 
that there is good ground for apprehending 
that the arbitrator will not ast fairly in the 


‘matter (Halsbnry’s Laws of England, Volume 


T, page 453). There are abnormal circum- 
stances in this case which differentiate it 
from the ordinary one, and L think that 
the plaintiffa have made out a prima facie 
case in regard to this point, whioh it is 
for the other side to rebut, if they can. 
I, therefora, concur in the order proposed by 
my learned colleague. 





Paatr, J.C.—The evidense of the defend- 
ants has now baen certified before us and 
on the question of bias it doas not establish 
the contention raised at tha lasi hearing that 
there is a differant nfirket rate for cotton 
parchased on Association tarms. Sush 
contracts had besn sattled in January at a 
lower rate, bat a sattlemant ra'e is clearly 
noi a market rate, for it ia controlled by 
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other factors such as the sclvency of the 
seller or the urgeucy of the bayer’s need for 
cash, 

lt is, however, contended that the market 
rate is for the arbitrator to deside and that 
if the Court considers the rate as affecting 
the question of hias it would be usurping 
tke functions of the arbitrator, And further 
it is contended that the plaintiffs knew 
that members of the Managing Committee 
were dealers in cotton and that on the terms 
of the reference it was a reasonable ex- 
pestation that a ‘bear’ might be an Umpire 
and .be. in favour of a lower rate, As to 
these contentions I may remark incidental- 
ly that they are diametrically opposed to 
the defence raised in the lower Court, 

_ The defendants’ case there was that the 

Managing Committee were either disinterest- 
ed or were in favour. of a higher rate, 
~But apart from that I de not think the 
arguments now put forward aresound. It 
may be admitted that the same strict rule 
of bias which appliesto a Judge does not 
apply to an arbitrator chosen by parties. 
Tf the plaintiffs only complaint was that 
a ‘bear’ might be appointed Umpire, he 
would be estopped for it was a reasonable 
expectation on the terms of the contract 
that the ‘bear’ might beso appointed. It 
might also have been antisipated that if 
a ‘bear’ were appointed Umpire, he 
would be in favour of the lower rate 
if there were two market rates. But 
the defendants have failed to prove 
that there is a lower. market rate and 
plaintiff sonld not reasonab-y anticipate 
that the Umpire would be in favour of a rate 
which ‘was not a market rate at all, There is, 
therefore, no estoppel against the plaintiff. 
And in considering the question of rate we 
are not usurping the functions of the 
arbitrator, for we do not decide which of 
two market rates is the proper one but 
merely that a particular rate is not a 
market rate at all. 
sion is that the class from which bae 
arbitrator is to be selected is interested in 
declaring that to bea market rate which isnot 
8 market rate. 

An arbitration tribunal in which the 
ultimate decision rests with the nominee of 
the class having such‘an interest is notan im 
partial tribunal, 


The defendants 


attempt to meet this 


On this our conclu- 


objection by undertaking that the A bari 
of the Managing Committee who have this 
pecuniary interest wil! not take part in the 
appointment of an Umpire. This seems to 
me to make their case worse. Itis an attempt 
to improve upon the agreement of reference 
by amending the procedure for the appoint- 
ment of an Umpire and it is, therefore, 
an admission that the arbitration under 
terms of the reference will not be im- 
partial. i i 


It is also contended that the Court should 
not interfere unless and until the arbitra- 
tors disagree and the reference to an Um- 
pire becomes necessary. Bat the Court 
must deside the question of stay when the 
application is made and on materials be- 
fore it. When it finds that the agreement 
of reference to arbitration provides for the 
appointment of an Umpire who will most 
certainly tilt the scales against one party, the 
Court should retain its jurisdiction to try the 
suit, 


It has also been said tbat it is a 
serious thing to interfere with a mercantile 
arbitration which, as Lord Sumner said 
in the oase of Produce Brokers Oo. v. Olympia 
Oil & Cake Co. (4), is a system 
devised by mercantile men to suit their 
needs and (which) has been found 
to be highly “beneficial to business. 
There is a great force in this argument 
and the Court should always ‘approach 
the question of stay ‘with a bias ‘jn 
favour of keeping the parties to their 
agreement to refer to arbitration. But 
these considerations-have less weight with 
me in this case, for I have great doubt 
as to whether the form of the contract used 
here represents a legitimate and bona fide 
business. I am far from saying that the 
present contrast was one of wager or that the 
parties had no intention to give op take 
delivery. That is a matter which may or 
may not bein issus. Bat the provision in 
the contract that the seller should offer 
delivery; the absence of any clear'spacifica- 
tion of the quality af cotton or of the 
placa of delivery; the lower rate for 
which many theories have been advanced 
bat for which no satisfactory explanation 
is supplied by the evidence; the admission 


(4) (1916) 1 A. 0.814 35 L, J, K. B. 102, 


i 1 


.| of some dealers that- delivery is not ex- i 


1 
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pected, all these circumstanses do suggest 
that these contracts are primarily intended 
to mest the demand of a purely specula- 
tive business. “And again the interest of 
the mercantile community cannot require 
that the settlement of business disputes 
should be by a tribunal that is not impar- 
tial, 4 
It seems to me, therefore, unnecessary 
to proceed with the consideration of the 
second point affecting the constitution of 
. the Karachi Indian Merchants Association. 
In these circumstances I think the Court 
should exercise its discretion to refuse 
the application for stay, 
reverse the order of the lower Court and 
allow this appeal, 
Costs to be costs in the cause. 5 


~ — Fawoerr, A, J. O.—L concur that suficient 
why the matter 


reason has been shown 
should not be referred in accordance with 
the submission in this case and that the 
lower Court should accordingly have ex- 
ercised its discretion under section. 19 of 
Act IX of 1899 by refusing to stay the 
suit. In coming to*this conclusion, I see 
reason to modify the view expressed “by 
me in my previous judgment as to the 
inadvisability of this Court entering 
into the question whether the rate 
sontended for by the respondents is 
a proper one or not. For the evidence 
since obtained and certified makes it clear 
that prior to July 1917 it had never been 
suggested that there should be different 
market rates of settlement at due date for 
the two kinds ‘of contracts, viz., those on 
European office terms and those on Associa- 
tion terms, And with regard to the sub- 
sequent period no evidence has been adduced 
by the respondents to show that, as a 
matter of fact, where damages bave been 
duly paid under clause 4 of the Associa- 
tion contract they have been fixed at a 
rate differiug from the market rate for 
ready cotton with anything like the wide 
divergence now contended for by the 
“respondents; while in regard to contracts 
for future delivery in January 1918 (like 
tha contrasts in sut) the only evidence 
adduced relates to cases of “settlement” 
to which other considerations apply. For 
the respondents Mr. Deverteyil has not 


I would, therefore, . 


“respondents in this case 


relied on any of the additional evidence 
that has been adduced as rebutting the 


. appellants’ case, but has pat forward argu- 


ments, which would more appropriately 
have baen addressed to us at the previous 
hearing. His strongest point is that, for 
the plaintiffs to succeed, it must be established 
there isa definite probability that the 
Umpire appointed will, in fact, be biassed, 
and that until he is appointed any inter. 
ference with the arbitration is premature.’ 
He urges that the most the appellants 
have done is to show a probability that 
the electors of the Umpire’ will bə biassed 
and that if cannot properly ba assumed 
that, even if they appoiht a nominee, he 
will misconduct himself. It is, no doubt, 
the ordinary rule that bias is not lightly 
to be presumed, and that there isa primary 
presumption in favour of honesty. But in 
this case there has been an unusually fall 
enquiry in which both sides have had ample 
opportunity of placing every material eon- 
sideration before the Court. If, as the 
result of that enquiry, if could be said 
that the appointment of a biassed Umpire 
was improbable or of little probability, then 
Mr, Devertenil’s argument would, I think, 
be sound. Bat, in my opinion, it has been 
clearly shown that the probability of a 
biassed Umpira being appointed is so strong 
that it amounts to a practical certainty. 
In forming this opinion, I have not over- 
looked the offer of some 12 interested 
members of the Managing Committee not 
+o vote in the election ofan Umpire. This 
goes, however, vary little way towards 
securing a really unbiassed Umpire. It 
would obviously not be diffisult to arrange 
that, under a spacious display of a fair 
and proper elestion of an independent Umpire, 
one really biassed in favour of respondents 
should be appointed. And such a course is 
one that respondents might naturally try 
to take in order to make interferenca with 
the appointment of the Umpire or the 
upsetting of his award as diffisnlt as pos- 
sible. The Vourt should, of course, be 
reluctant to suspect a dishonest intention 
of this kind; but [am very unfavourably 
impressed by the shoffiag and far from 
straightforward attitude adopted by the 
Not only has 
there been a compléte change of ground 
from that pleaded in the first affidavits, 
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ut there is also a significant refusal to 
listen to any proposal that the appointment 
of an Umpire should, in the special oir- 
cumstances of the case, be made by the Court 
or otherwise taken out of the hands of 
the Managing Committee of the Association. 
It certainly looks as if the respondents are 
anxious to keep the appointment’ in the 
hands of the Managing Committee, because 
by these means they believe that they can 
secure the appointment of an Umpire who 
basa bias in their favour. In all the cir- 
cumstances, I think that there is ‘adequate 
and reasonable’ ground for appellants’ antici- 
pation of bias and that (in regard to the offer 
already mentioned) they may well say, “Timeo 
Danaos et dona ferentes.” ` The case-is quite 
different from that of Messrs. Volkart Bros, 
v. Firm of Kodumal Kalumal (5) referred to 
by Mr. Deverteuil. The contract in that 
case provided for the appointment of an 
Umpire by the two arbitrators, in case 
they were unable to agree on an award; 
and under section 8 of the Arbitration 
Aot, this appointment could, if the 
arbitrators failed to make it, be made by 
the Court. The circumstances there were 
also quite different from those established 
in this case. Moreover, a case like this 
appears to me to be on quite a different 
footing to one where the submission clause 
in the contract appoints a named arbi- 
trator, who is in the employ of one of 
the parties and, therefore, known by the 
other party to be»likely to be biassed in 
favour of his employer.’ Though under 
the present contract the right of appoint- 
ingan Umpire is vested in the Managing 
Committee of the Association, yet it 
would surely be within the contemplation 
of the parties that an unbiased Umpire 
should be so appointed. I do not, there- 
fore, think there is any good ‘ground for 
respondents’ contention that the appellants 
are estopped from showing that ciroum- 
stances have arisen which make the 
appointment of an Umpire by the Managing 
Committee objectionable and likely to result 
in failure of justice. 

To sum up, I think it is a case where 
the Court has a daty to weigh the real 
probabilities and act on them, if it oon- 
siders they outweigh the initial -pre- 


(5; O S. Mis. Application No, 40 of 1918. 


INDIAN CASES. 


.The Court should, of course, 


[1918 


sumption in favour of honesty and freedom . 
from bias. I think there,is no reasonable 
doubt on the evidence and arguments 
in this case that each party will appoint 
an arbitrator thought to be-‘safe on his 
side, and that, with such a wide-difference 
between the two opposing’ rates, there will 
be disagreement both as to the award and 
the person to he appointed Umpire. In 
my opinion, therefore, it is a practical 
certainty that an Umpire will have to be 
appointed by the Managing Committee, 
and in that event, I think, there is a ° 
strong probability that an Umpire biassed 
in favour of respondents will be appointed. 
exercise its 
discretion, in refusing to stay a suit or 
granting leave to revoke a submission, in 
a sparing and cautious manner and should 
nob do so, unless the applicant can 
establish that there is good ground for 
spprehending that there will be a failure of 
justice, if the reference to arbitration is 
allowed to proceed (Halsbury’s Laws of 
England, Volume 1l, Articles 951 and 959 at 
pages 449 and 453). But in the proved 
siroumstances of -this case I am slearly of 
opinion that sufficient ground has been 
shown for the Court’s interference under 
section 19 of the Arbitration Aot. T, 
therefore, concur in the proposed order, 


7 Order reversed, 


PATNA HIGH COURT. 
Miscetnaneous Civiu Aepeat No, 115 
or 1918. 
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Present:—Justice Sir Ali Imam, Krt., and 
Mr. Justice Thornhill, 

Maharaja Sir RAMESHWAR SINGH 
BAHADUR—Decrse-Houpsr—AePeutant 
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KESHWAR RAI~—Jupemenr Destor— 


RESPONDENT. 

Res judicata—Ezecution proceedings —Non-transfer- 
able holding—Failure to ruise objection as to nons 
transferability in previous ewecution proceeding — Fstop. 
pel—Tenant, whether can object to sale of non-transfer- 
able holding to which landlord consents, 
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A tenant can object to tho sale of a non-transfer- 
able holding in execution of a money-decree even if 
the landlord consents to it. 

Ifa tenant judgment-debtor omits to raise au 
objection as to the non-transferability of a holding in 
an execution proceoding in which the holding is 
attached, he is estopped from raising it ina subse- 
queat execution proceoding in execution of the same 

ocree, 


Appeal from a decision of the District 
Judge; Darbhanga, i 

Messrs. Purnendu Narayan Sinha and 
Murari Prosud, for the Appellant. 

Mr. Baikunthanath Mitter, for the Respond- 

ent. 

JUDGMENT. 

“IMAN, J.—The appellant who isa decree- 
holder proceeded to execute his decree as a 
mere money-decree against the respondent 
and took cut attachment against a non- 
transferable holding in the year 1913. It 
is admitted that when the attachment was 
made in that year the judgment debtor 
did not raise any question of the non trans- 
ferability of the holding. That execution 
proceeding seems to have ended infructuous- 
ly. A fresh attachment was issued in the 
year 1915 when the judgment debtor object- 
ed to the sale of the holding on the 
ground mentioned above. The learned 
Munsif of Madhubani held that the judgment- 
debtor was estopped from raising the ob- 
jection on the ground of non-transferability 
as he had failed to do soin the previous 
execution proceeding. The judgment-debtor 
appealed, to the learned District Judge of 
Durbhanga, who allowed the appeal and 
held that the failure to raise the objéstion 
in the previous execution was no bar to 
its being advanced against the present at- 
tachment. He accordingly ordered that the 
property under attachment was not sale- 
able, 

The question, therefore, for consideration 
is, whether the omission to object to the 
sale on the ground of nonx-transferability 
„in the previous execution proceeding is a 
bar to its being advanced now. The learned 
Vakil appearing for the appellant contends 
that on the authority of Mungul Pershad 
Dichit v. Grija Kant Lahiri (1) and Mazzem 
Hossein Mondal v. Sarat Kumari Debi (2) 
the judgment-debtor is barred from raising 
he objection. - 

(1) 8 0. 51l; 11 0. L. R. 113; 8 I. A. 123; 4 Sar, P. 
C. J. 249; 4 Ind. Dec. (N. 8.) 32. 

(2) 5 Ind, Cas. 89; 14 C, W. N. 433; 1} C. L, J. 357, 
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On the authority of Dayamoyt v. Ananda 
Mohan Roy (3) and Narayani v, Nabin 
Chandra Chowdhari (4) it is quite clear that 
even if the landlord consents tothe eale of a 
non-transferable holding the tenant can 
successfully objest to the sale of such a 
holding, 1t is not denied that this is the 
case-law onthe subject since 1914, when 
the decision in Dayamoyi v. Ananda Mohan 
Roy (3) was given. It is contended that 
even if this isthe law the judgment debt- 
or cannot take advantage of it because 
of the desisions reported as Mungul Pershad 
Dichit v. Grija Kant Lahiri (1) and Mazzem 
Hossein Mondal vy. Sarat Kumari Debs (2). 
On the other hand, the learned Vakil for 
the respondent contends that the state of 
the case-law in 1912 was uncertain, and, 
therefore, his client in the earlier execution 
proceeding failed to raise the objestion. 
There seems to be not muah foree in this 
contention, On the authorities referred to 
during the address at the Bar it is quite 
olear that there were conflicting decisions 
on the point which were considered and 
finally concluded by the Full Bench deci- 
sion in Dayamoytv. Ananda Mohan Roy (3), 
indeed the learned Vakil for the respond- 
ent does not contest the fact that the 
decisions prior to the Full Behch case were 
not uniform. The unsertainty of the case- 
law in 1913, however, cannot be accepted 
as a sufficient justification for the omission 
in the earlier execution proceeding to raise 
the objection on the ground of non-trans- 
ferability. In the circumstances the view 
taken by the lower Appellate Court appears 
to be unsustainable. The order of the 
learned District Judgeis set aside and that 
of the learned Munsif restored. The ap- 
peal is allowed with costs throughout. 


THORNHILL, J.—I agree. 
Appeal allowed, 
(3) 27 Ind. Cas. 61; 20C, L. J. 52; 420, 172; 18 ©. 
W.N. 971.0, 
(4) 86 Ind. Cas, 803; 21 Co. W. N. 400; 250, L.J, 
851; 44 O, 720. 
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Ostober 20, 1916. 
Tresenit:—Mr, Hayward, J. O., and Mr. 
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PAMANDAS KHEMOHAND AND OTHERS 
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DEFENDANTS — RESPONDENTS, 

Mortgage—Scparate suits by first and second morl- 
gagce without impleading cach other—Sales under 
separate decrecs—Possession and enjoyment, right to— 
Puisne mortgagee, suit by, for sale, without impleading 
prior mortgagee—Decree, form of —Court, duty of, im 
ordering sale—Couwrt, power of, to sell property of per- 
sons not parties to suit. 

A Court cannot sell tho right, titie and interest of 
any person who is nota party to thesuit [p.796, col. 1.] 

Whore two separato suits are filed by a first and 
second mortgagee respectively, neither impleading 
the other, and each brings the property mortgaged to 
him to sale, the present right vf possession and en- 
joyment of the property passes to the first purchaser 
and this right cannot be sold again [p. 794, col. }.] 

Where the second mortgagee brings the property 
to'sale first, and: the purchaser obtains possession, 
the purchaser under the first mortgagee’s decree has 
no right to turn him out but ho ean, qua first mort- 

gee, bring the property to sale in a properly 
framed suit. [p. 794, col. 1.] 

Where the first mortgages brings the property to 
sale first, and the purchaser obtains possession, the 
purchaser under the second mortgagee’s decree has 
no more than the rights of the second mortgages; he 
has no right to possession. [p. 794, col. 1.] 

A puisne mortgagee may sue for sale without 
making the prior mortgages a party to the suit; but 
where the prior mortgagee is impleaded, the í ourt 
should not ordinarily permit a sale subject to the 
first mortgage. The proper form of the decree is 
Form No, 8in Appendix D to the Civil Procedure 
Code. [p. 794, col. 1.] 

When a person holding both a first and a second 
mortgage sues on the second mortgage only, the 
Court should-ordinarily refuse to ordera sale unless 
it be free of both the mortgages [p. 794, col. 2.] 

. Second appeal against the decision of the 
Joint Judge, Hyderabad. 
Mr, Kimatrat Bhojiaj, for the Appellants. 


‘Mr, Motiram Ramchand, for the Res- 


pondents, 
JUDGMENT. ' 

Croucu, A. J. C.—In this case plaintiff 
obtained a mortgage ‘decres on a first 
mortgage, ordering that properties in lists 
D, E, F, G and Hto be sold subject to 
the condition that properties D, E, F and 
G were to be sold before H, which had been 
bonght by private sale by defendants Vous, 8 
—13 and had passed into their possession, 
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The mortgegor bad, however, executed 
three other several mortgages of properties 
D, E and F respectively in favour of the 
plaintiff. On each of these three morte 
gages a separate suit had been instituted 


and orders for sale had been obtained. 
Sales in pursuance of these decrees were - 
effected, but at a date subsequent to 


the date of the decree obtained under the 
first mortgage. The purchasers were the 
deferdants Nos. 5 and 9 and some strangers. 
At the’ sale, it was notified that a decree 


for sale had been obtained by the frst 
mortgagee. 

In execution of his decree on the first 
mortgage, plaintiff applied for sale of 


properties G and H, No one appeared to 
oppose, and an ea parte order. was passed 
for the sale of these two properties. Buton 
tke application of the defendants Nos. 8—13, 
who contended that property H should not 
be sold until G had been exhausted, for 
G had not been mortgaged a second time 
and was atill in the hunds of the mort- 
gagor, and also D, E and F sold, the Court 
held that execution should proceed against 
G only in the first place, leaving plaintiffs 
to file a fresh application for the sale of 
properties D, HM, F and H. 

On appeal this order was affirmed, but 
there was a declaration added that properties 
,D, E, F and G shonld be exhausted before 
H was broughéto sale. 

Plaintiff’s legal representatives now ap- 
peal, asking that (1) G be sold and that if 
the whole debts be not realised, that HA 
be sold; and-that it be declared that pro- 
perties D E and F are not liable bo be 
sold at all having already been sold un: 
der the decree of the second mortgagee; 
(2) they allege they have a grievance in 
that the first Court varied its order for 
sale though passed after due notice; and 
(3) that, in any case, the original order 
of the first Court that the properties G 
and H be brought to sale should be re- 
stored. 3 

The two last objections may be disposed 
of very briefly. It is contended that the 
firat Court had no power to review, or 
amend, an order for sale once duly passed, 
and that the original order for sale of 
all the properties should be restored, 
But it is not admitted thas the original 
order was duly passed, for it ig not ad- 
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mitted that notice was issued. This is a 
question of fast into which we cannot 
‘inquire in second appeal and one for the 
_ solution of which. the record offers no 
material. Further we are of opinion that 
a Court has fall power to vary any order 
for sale in exeontion which it has passed 
through ignorance of material facts. We 
cannot restore the order which we consider 
was legally and properly set aside. 
. Mr, Kimatrai contends that; once a pro- 
perty: has been sold under a mortgage 
decree, it cannot be sold over again, and 
that if it be again sold the conflict between 
the two purchasers will be determined not by 
the priority of the mortgages under which 
the property was brought to sale, but by 
the.priority of the purchase. If this be 
the law, no title will pass to the purchaser 
under the sale which would bə held 
under the. order now appealed against and 
his clients would be exposed to litigation. 
In support of these somewhat startling 
` assertions, Mr. Kimatrai has been able to 
cite reported decisions which seem to offer 
support, and it becomes necessary to deal 
with the points raised at some length. 
It will, I believe, simplify the discussion 
if I first state as briefly as possible what 
the law is. As we are dealing with 
simple mortgages only, it is. unnesessary to 
bring the complications occasioned by the 
English form of mortgage into dis- 
eussion:— i 
(1) When an owner mortgages his pro- 
perty ‘by simple mortgage, the mortgagee 
‘obtains nothing. more than a right to obtain 
from the Court an order that the property 
be sold. Inasmuch as the estate is not 
yested in-the mortgagee, there is no right 
of foreclosure. See sections 58,60 and 67 
(a) of the Transfer of Property Act, 1882. 
The rule follows inevitably from the form 


of mortgege. As the properties with 
which we are now concerned are not 
situate in Karachi we need not consider 


the effect of section 69, 

(2) lf a mortgage be without pos- 
session, the mortgagor retains (l)a right 
to redeem; and (2) the right of physical 
possession and enjoyment, and also a limited 
jus abutendi, See section 66, Transfer of 
Property Act. 

(3) When a mortgagor sells his interest 
in the mortgaged property or executes a 
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further -charge on it, he can transfer or 
charge only such right, title and iaterast 
as is still vested in him; for no one can 
legally dispose of property which is not 
his. Ordinarily, he can transfer the right 
of present possession and enjoyment of the 
right to redeem and nothing more. After 
executing the second mortgage he has 
the right to redeem the second mortgage, 
and if the second mortgage be without 
possession he also retains the present right to 
possession. | 

(4) Where a first mortgagee brings the 
mortgaged property to sale in a suit in 
which the mortgagor, bot not the sesond 
mortgagee, is a defendant, the purchaser takes 
(1) the right of the mortgagor to present 
possession and enjoyment; (2) the right of 
the mortgagor to redeem the second mort. 
gage; and (3) the right of the first mort. 
gages to bring the property to sale. In 
such case, the first mortgage is deemed to 
be kept alive and not to merga in the 
equity of redemption and can be used as a 
shield against the claim of the second 
mortgagee. Mata Din Kasodhan v. Kazim 
Husain (1) and Ohandulbat v, Basarmal 
Topanmal (2). 

The Court cannot sell the right, title and 
interest of any person who is not a party to 
the suit. Umes Chunder Sircar y. Zahur Fatima 
(3) and Chandulbat v. Basarmal Topanmal 
(2). Hence it follows that a puisne mortgagee 
who is not impleaded is not affested by a 
sale. The right to redeem the frst mort- 
gage and the liability to be redeemed by 
the mortgagor or his transferee, persist, 
Neither in this rule nor in the following do 
I purport to deal with the effect of notice 
or estoppel, both of whick may have results 
which do not pruperly come within the scope 
of the law of mortgage. 

(5) Where a second mortgagee brings 
the mortgaged property to sale in a suit 
to which the mortgagor, but not the frst 
a defefdant, the purchaser 
takes (1) the right of the mortgagor to 
present possession and enjoyment and (2) the 
right to redeem the first mortgage. 

(6) From these two rules it follows that 
where there are two separate suits filed by 

(1) 13 A, 432; 7 Ind. Dec. (N. s.) 278 (P. B.). 

(2) 28 Ind, Cas. 6:; 8 S. L. R. 264, 


(3) 18 O. 164,17 CA 201; Sar, P, C.J. 607; 9 
Ind. Deg, (Nn. s.) 110 (P. 0,), 
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the first and second mortgagees respectively, 
neither impleading the other, and each brings 
the property mortgaged to him to sale, the 
present right of possession and enjoyment 
passes to the first purchaser and this right 
cannot be sold again. 

Hence, where the second mortgagee brings 
the property to sale first and the pur- 
shaser obtains possession, the purchaser 
under the first mortgagee’s decree has no 
right to turn him out but he oan, qua first 
mortgagee, bring the property to sale in a 
properly framed suit. 

And where the first mortgagee brings 
the property to sale first, and the pur- 
chaser obtains possession, the purchaser in 
the suit’ filed - by the second mortgagee 
has no more than the rights of second 
mortgagee; he has no right to posses- 
sion. 

(7) Where the first mortgagee, before 
the second mortgagee has brought the 
property to sale, obtains a transfer of the 
right, title and interest of the mortgagor, 
then having the legal title of the mort- 
gagor vested in him, he can foreclose the 
second mortgagee. This was the position 
dealt with in the case of Chandulbaz v. 
Basarmal Topanmal (2). Ifthe second mort- 
gagee chose to exersise his right of redemp- 
tion, the first mortgagee,as holder of the 
equity of redemption, would, it seems, be 
entitled in his turn to redeem both the 
first and second mortgages; but this is a 
position which no Court seems to have been 
called on to deal with. 

(8) A puisne mortgagee may sue for 
sale without making the prior mortgagee 
a party to the suit but where the prior 
mortgagee is impleaded, the Court should 
not ordinarily permit a sale subject to the 
first mortgage. For, it is the duty of the 
Court to make a desree which shall deal 
finally with the question between the parties 
and preclude the necessity of further litiga- 
tion for enforcement of any right arising 
out of the mortgage or mortgages in ques- 
tion. 

The proper form of deeree is No. 8 in 
Appendix D to the Civil Prosedure Code. 
` The second mortgagee and the mortgagor 
are given successive opportunities to res 
deem. If the sesond mortgagee fails to 
redeem the first mortgage, his suit is, af 
the option of the first mortgagee, either 
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dismissed—that is, he is in effect foreslosed— 
or the property is sold free of both morte 
gages.. ` 
The right of a puisne mortgagee to 
sue withont impleading the prior mort- 
gagee is given by the explanation to Order - 
XXXIV, rule 1. 


It follows that, where the person who 
holds both a first and second mortgage’ sues 
on the second mortgage only, the Court should 
ordinarily refuse to order a sale unless‘ it be 
free of both mortgages. 


As to the duty of the Court see Venkata- 
ramana Iyer v. Gompertz (4) and Sundar Singh 
y. Bholu (5). 

We are now in a position to apply the 
law to the facts of this case, When the 
plaintiff brought the properties D, E and 
F to sale by right of his several puisne 
mortgages, the Court should properly have 
insisted on the property being sold free of 
all sharges which tbe plaintiff held; had 
it done so, very much unnecessary litigation 
would have been avoided. But where 
property is sold in exeaution of a mortgage- 
decree, the question &hat was the nature 
and extent of the interest sold depends 
not on what the Court might have done 
or ought to have done but on what the 
Court did, what the Court intended to sell, 
and what the purchaser had reason to 
think that he was buying. See the cases 
cited in ‘the judgment of Stanley, C. J., in 
Inayat Singh v. Izzat-un-nissa Begam (6), In 
this case, both Courts have held that the sale 
was subject to the deoree for sale obtained 
tinder the first mortgage, and accordingly the 
defendants Nos. 8—13 obtained only the right 
to redeem the first mortgage and the right 
to present possession, -The- plaintifis as 
first mortgagees now have the right to bring 
the property mortgaged to them to sale free’ 
of all encumbranoes, unless their mortgage be 
redeemed, 

I will now examine the various oases 
on which Mr. Kimatrai has relied in argu- 
ment, = 


(4) 31 M. 425 at p. 427; 3 M. L. T. 397; 18 M. L. J. 
298. 

(5) 20 A. 322 A. W. N. (1898) 58; 9 Ind. Dec. (x. s.) 
568. 

(6) 27A. 97 at p. 123; A. W. N. (1904) 174; 1A, 
L. J. 435. 
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In Venkatanarasammah v. Ramiah (7) tke 
same property was mortgaged to two several 
persons, The first mortgagee brought the 
property to salè in a suit to which the 
second mortgagee was not a party, pur- 
chased it himself and obtained posses- 
sion, The second mortgagee then brought 
the property to sale in a suit to which 
the first mortgagee was not a party, pur- 
chased it and succeeded in dispossessing the 
plaintiff. The plaintiff sued for possession. It 
was held that nothing whatever passed to the 
defendant by the second sale and possession 
was awarded to the plaintiff. The learned 
Judges were not in agreement as to whether 
the defendant’s mortgage was capable of 
being still enforced. 

This isan illustration of rules 4, 5 and 
6 above given. Both Judges held that de- 
fendant took nothing by _his purchase of 
the rights and interests of the mortgagor 
because these had already been sold to 
plaintiff, but they did not assert that de- 
fendant as second mortgagee had lost any- 
“thing by the sale to plaintiff. Kernan, J., 
was of opinion that his right had not been 
affected by the sale; Innes, J., thoughtit 
possible that defendant might be barred of 
any further remedy by having already brought 
a suit on his mortgage, 


In Nanack Ohand v. Teluckdye Koer (8) 
the owner of certain property mortgaged 
it, on the same day by two several deeds, 
to two several mortgagees. Both mortgagees 
obtained decrees on their mortgages as 
against the mortgagor only. The defendants 
got their decree first and under it brought 
the right, title and interest of the mort- 
gagor to sale, purchased if themselves and 
obtained possession. The plaintiffs subse- 
quently got a decree on their bond and 
also. bought the right, title and interest of 
the mortgagor and brought the suit for 
recovery of possession, It was held that 
the right to possession depended not on 
the priority of the mortgage but on the 
priority cf possession, 

This was, of course, a perfestly correct state- 
ment of the law as applied to the parti- 
cular facts. For, whether the defendant’s 


(7) 2 M. 108; 3 Ind. Jur. 860; 1 Ind. Dec. (xN. s.) 
846. 

(8) 5 C. 265; 6 Ind. Jur. 81; 4 O. L. R, 358; 2 Ind. 
Dec, (N. 5.) 779, 
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mortgage was first or second, he neverthe. 
less obtained by his purchase the present 
right to possession vested in the mortgagor 
and if plaintiff desired to raise the question 
of priority of mortgage, he should have done 
so in a properly constituted suit. 

In Sundar Singh v. Bholu (5) the plaintiffs 
sued for sale on a second mortgage. They 
had already obtained a decree for eale on 
a first mortgage. It was held that there 
was nothing in the Civil Procedure Code 
or the Transfer of Property Ast whioh 
prevented the holder of two independent 
mortgages over the same property from 
obtaining a decree for sale on each of them 
in. a separate suit. But the learned Judges 
added the following obiter dictum: “ What 
benefit the two decrees will be to the 
plaintiffs it is dificult to see, except that 
these 
decrees by sale of the property, and if there 
is a surplus arising from the sale, they may 
probably attach that surplus in execution 
of the other decree. One thing is quite 
clear, that the plaintiffs cannot sell the 
property twice over, and they cannot sell 
under the second decree subject to the first, 
That would be selling the equity of re- 
demption, a right which is not asknowledged 
or recognised by Act 1V of 1882 and 
would be a mischief which hag been struck 
at by section 99 of that Act. This Court 
in Mata Din Kasodhan v, Kasim Husain (1), 
which has been’ followed in many other 
cases, has recognised that the intention of 
the Legislature was to put an end to the 
abuses which existed before Act I1V of 
1882 came into forse, and that there can 
be nosale of equity of redemption apart 
from the property itself at the instance of 
the mortgagee.” 

Though isolated sentences in this passage- 
suggest that novel rules of law were be. 
ing Jaid down, the passage taken as a whole 
is found to do no more than deolare that 
the Courts should not allow a person who 
holds two independent mortgages to bring 
the property to sale piecemeal (rule 8), 

In Mata Din Kasodhan v. Kazim Husain (1) 
the first mortgagee had obtained a transfer 
of the right, title and interest of the morgagor, 
The second’ mortgagee brought a snit for 
sale of the property without asking for 
redemption. It was held that the first 
mortgages, not having exhibited any inten- 
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tion of foregoing altogether his rights under 
his mortgage deed, was entitled to keep it 
alive'and to use it as a shield against the 
claim of the plaintiff to the extent of the 
amount due to him on the day on which 
he tock the.assignment of the mortgagor’s 
interest ; and also that the plaintiff could 
not bring the property mortgaged to him to 
sale without first redeeming the prior mort- 
gage. 

The bare decision in this 
no special features and is in accordance 
with rules 7 and 8. But in his judgement, 
Edge, O. J., expressed the opinion that under 
a decree for sale in a mortgage suit the 
property which might be effectively brought 
to sale was the specific immoveable pro- 
perty, and not merely the rights and 
interests of the plaintiff and his mortgagor 
in such property, and that as a general 
rule a mortgagee had no right to bring 
mortgaged property to sale without redeem- 
ing the prior mortgage.. 

It is difficult to understand what is 
meant by saying that it is the “specific 
immoveable property” which is brought 
to sale. Mr. Kimatrai coftends that under 
a salein execution ofa mortgage decree the 


whole specific immoveable property, the fee 


simple in fast, is sold, and sonsequently 
cannot be sold again. Bat, in a properly 
drawn decree it is not the property, with- 
out qualification, that is sold, but the “mort- 
gaged property.” And it is well established 
that no Court has jurisdiction to dispose 
of property, or interests in property, vested 
in persons not parties to the suit before 
-it. With the exception of dicta of the 
learned Chief Justico in this judgment 
there seems to be no authority what- 
ever for contending that the Court can 
sell the fee simple “ of an estate 
notwithstanding that itis not wholly vest- 
ed in the parties whose rights it is 
adjudicating. 

In asserting that a puisne mortgagee 
cannot bring the property to sale without 
first .redeeming the first mortgage, the 
Jearned Chief Justice may be construed 
as having raised a mere rule of procedure 
into a rule of substantive Jaw having 
universal application, But it would be 
fairer to restrict the application of every 
“part of his judgment to the fasts with 
which he was actually dealing. If this be 
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done it is consistent with the view adopted 
in recent legislation. 

Fortunately, the confusion suggested by 
this judgment has been completely cleared 
up by the framers of the new Civil Pro. 
cedure Code. Formerly, the ‘Transfer of 
Property Ast contained not only the law 
as to mortgages, but also the rules of 
‘procedure -to be followed in enforcing 
rights under mortgages, with the result 
that there was no cleardemarcation between 
substantive Jaw and pure procedure. By 
repealing all the sections which deal with 
procedure and repeating all essential rules in 
Order XXXIV and adding in the appendix 
some extremely useful and instructive forms 
of decrees, the Legislature has put the 
questions now before us outside the region 
of controversy. Rule 4 and the forms of 
decree make it clear that only the mort- 
gaged property should be sold. The Act 
does not state that the interests of parties 
not impleaded are not affected by any sale, 
probably, as suggested by Messrs. Woodroffe 
and Amir Ali, because it was considered 
unnecesi:ary to do so: it is too obvions 
to need assertion, That ths equity of 
redemption oan bs sold when the prior 
mortgage is not impleaded is made clear 
by the Explanation to rule 1 of Order 
XXXIV. 

In Akaiti Modin Kutti v. Ohirayil Ambu 
(9) the proprietor of certain land mort- 
gaged it to plaintiff in 1890 and in 1893 
exeanted a second mortgage to the defendant, 
In 1895, the defendant sued on his puisne 
mortgage, obtained a decree and purchas- 
ed the property in 1899. Plaintiff then 
sued ‘defendant for possession. It was held 
that defendant was entitled to retain 
possession. 

As defendant had purchased the mortgagor’s 
present right to possession, he was en- 
titled to retain it until plaintiff had 
enforced his rights in a properly framed 


auit. It must be assumed that plaintiff 
was not a party to the suit filed by 
defendant and that defendant was not a 


party to the previous suit filed by the 
plaintiff ; the report is silent on the point, 

In Rusti Chettiar v. Subramania (10) 
the same property had been sold twise 


(9) 23 M. ASR at pp. 489, 489, 
(10) 4 Ind. Cas. 1077; 32 M. 495; 19 M L, J. 728, 


. D, E and F but 
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over in execution of two several mort- 
gages. The first sale was in exeoution 
of the decree on the puisne mortgage 
obtained in a suit to whioh the first 
mortgagee had not been made a party. 
Plaintiff, the. purchaser at the second 
auction, sued to recover possession from 
the purchaser at the first auction, It was 
held that any relief to which he was 
entitled sould not be enforced in a suit for 
possession. 

This decision ‘is an illustration of rules 
4, 5 and 6. But in the judgment the 


following pussage, on which great reliance f 


has been placed by Mr.. Kimatrai, appears: — 

“When, therefore, defendants bongbt the 
house in execution of their. decree no sale- 
able interest was left in the judgment- 
debtor. As pointed out ia Venkata- 
narasammah v, Ramiah (7), Nanack Chand 
v. Weluckdye ` Koer (8) and Akatti 
Moidin Kutti vy., COhirayil Ambu (9) 
“where there is a question between the 
purchasers at 
held on different dates in execution of 
two several mortgage-deorees, the Court in 
desiding between “the two competing titles is 
guided not by the dates of the several 
morgages but of the several purchases. 


For both the mortgagees bave an equal 
right to sell the property, and once -it 
is sold at the instance of one mortgagee 
there is no further saleable interest 
left in the indemens debtor to be sold 
again,” 


This passage offers no “difficulty if we 
realise that the Court was referring to 
suits for possession, and that the right to 
possession was the only matter in dispute. 
The Court did not hold that plaintiff was 
entitled to no relief. An examination of 
the above cases makes it clear that they 
give no support to Mr. Kimatrai’s main 
contentions. His case was founded in a 
confusion between “possession” and “absolute 
ownership,” 7 

I would, therefore, dismiss the appeal 
with costs, Mr. Kimatrai asks that” the 
Court will amend the order of the lower 
Court by ordering the sale of the properties 
appellant must pursue 
_the ordinary course and file a regular 
application for sale. It is possible that 
he may ba now barred from obtaining the 
order, | à 
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Haywarpb, J.C.—I sonour in the 
clusion reached by my learned brother. 


con- 
16 


. appears that the plaintiffs obtained a first 


mortgage on certain properties represented 
by D, E, F, G,and H. They subsequently 
obtained sesond mortgages on the same 
properties. Third parties then purchased 
the properties represented by H. 

`The plaintiffs did not commence by suing 
out their first mortgage but obtained 
decrees on their second mortgages and 
proceeded to sell the properties represented 
by D, E and F. The plaintiffs in the 
meanwhile have obtained a decree on their 
first mortgage on the condition that they 
proceeded first against the properties 
represented by D, E, F and G and 
afterwards against thé properties repre- 
sented by H. They, therefore, sought to 
sell not the properties.already sold and 
represented by D, E and F but the 
properties represented only by G and 
asked for permission to sell after those 
the properties represented by H. The 
original and ‘first Appellate Courts both 
held in effect that the equity of redemp- 
tion only has been sold of the properties 
represented by D, E and F and that it 
would be necessary to sell further the 
remaining interests in the properties repre- 
sented by D, Eand F after the sale of 
properties represented by G before per- 
mission could be granted to sell the pro- 
perties represented by H according to the 
condition in the decree. - 

This second appeal has been brought 
to obtain a declaration that there remain 
no interests to sell in the properties 
represented by D,E and F and a direction 
for the sale after the properties represented 
by G of the properties represented by H, 
The respondents strongly object, as they 
are the third parties who purchased. tha 
properties represented by H. It seems to 
me that their objections must be upheld. 
So fer the equity of redemption only has 
been sold in the properties represented by 
D, B and F and the purchasers have 
merely bought the right to redeem | the 
prior mortgage. There was, in my opinion, 
no legal bar to such a sale as pointed 
out by my learned brother and the result 
is that the purchasers must, in order to 
prevent a further sale of the interests 
remaining in the properties represented 
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by D, E and F, redeem the prior mort- 
gage. The cases quoted before us in 
support of a contrary conclusion would 
appear to have been mainly cases of com: 
` petition in ejectment suits between 
different purchasers at diffrent sales under 
different mortgage decrees and to have no 
relation to regularly constituted mort- 
gage suits, Such is the case of Chandul. 
bai v. Basarmal Topanmal (2). We have 
moreover here to give directions for the 
execution of the prior mortgagee’s mort- 
gage decree and not to consider whether 
it was proper to have allowed thjs piese- 
meal sale of the various interests in the 
properties under the subsequent and prior 
mortgages. It might no doubt be argued 
that the procedure was at the time 
improper though’ it would apparently have 
been proper now under Ordér XXXV, 
ule 1, of the Schedule to the Civil Pro- 
cedure Code, as pointed out in the note 
at page 3821 of Shepherd and Brown on 
sestion 75 of the Transfer of Property 
Act, 7th Edition, 
Appeal accordingly dismissed with costs. 
Appeal dismissed. 





~ PATNA HIGH COURT. 
ÅPPEAL From A PPELLATE Oxper No, 297 
. or 1917, 
July 24, 1918. 
Present :—Mr, Justice Mullick and 
Mr, Justice Thornhill. 

SERO SARAN RAM AND OTHERS—- 
JUDGMENT- DEBTORS — APPELLANTS 
versus 
BASUDEO PRASAD SAHU AND orners— 
Decree Hotpsxrs— Respondents, 

Presidency Towns Insolvency Act (III of 1909), ss. 
17, 256—Insolvency proceedings, whether bar execution 
of decree—Limitation Act (IX of 1908), 8. 15, Reh. 1, 
Art. 182—HExecution—Insolvency of judgment-debtor— 
Limitation, running of. 

The pendency of an insolvency proceeding under 
the Presidency Towns Insolvency Act does not of 
itself, in the absence of a protection order under 
section 25 of the Act, bar the remedy of a decree- 
holder to execute his decree by arrest of the judg- 
ment-debtor Limitation for execution of a decree, 
therefore, continues torun against a decree-holder 
during the pendeucy of an insolvency proceeding and 
he is not entitled to excludo the period during which 
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the insolvency proceeding has beon pending from the 
es ale for execution of the decree. [p. 799, 
col. 2. x 

A decree-holder arrested his judgment-debtor in 
execution of his decree, On tho 19th August 1911, 
however, the judgment-debtor was released on the 
production of an adjudication order made under the 
Presidency Towns Insolvency Act. No further action 
was taken by the decree-holder andthe execution 
proceedings dropped. In January 1916 the adjudica- 
tion was annulled. The decree-holder then applied 
for execution: | 

Held, that in the absence of a protection order 
under section 25 of the Presidency Towns Insolvency 
Act the decrce-holder was at liborty to execute his 
decreé by arresting the judgment-debtor, and that, 
therefore, limitation continned to run against the 


. decree-holder and the present ‘application for execu- 


tion was barred by time. [p. 799, col. 2; p. 800, col. 1.] 


Appeal from a decision of the District 
Judge, Shahabad. 
Mr. Rajendru Prasad, for the Appellants. 
Messrs. Parmeshwar Dayal and Jadubans 


Sahat, for the Respondents. 


JUDGMENT. 

THCRNHILL, J.—The fasts presented to the 
Court are as follows. The respondents in 
execution of a money-decree had a judg- 
ment-debtor brought up under arrest in the 
Court of the Ist Snbordinate Judge of 
Arrah. On the production óf an adjudi- 
cation order made in the High Court of 
Calcutta under the Presidency Towns In- 
solvency Act, he was released on 19th 
August 1911. Subsequently no further 
action was taken by the decree-holders and 
the exesution proceedings dropped. In 
January 1916, the adjudication was annulled. 
The decree-holders then applied for exe- 
cution, when it was held that the applica- 
tion for execution was not time-barred. 
On appeal to the District Judge of Shah- 
abad this order was upheld, the District 
Judge holding that although the deoree- 
holders sould have taken steps in the 
insolvensy proceedings towards realizing 
their decree at the same time they were 
prevented from  exeotting the dearee 
against the judgment debtor, and, therefore, 
the time during which the judgment- 
debtor was an undischarged insolvent must 
be exsladed in caloulating the time allowed 
for execution, 

The question is, can this period be excluded 
in caloulating the three years referred to 
in Artiola 182 (5) of- the Limitation Act. 

The decree-holders suffered from no 
disability, and, therefore, can havo no ex. 
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tension of time under section 6, Section 9 continuation of the previcus application, 


provides that when once time has begun 
to run no subsequent disability or inability 
to sue stops it. As pointed out in Mitra’s 
‘Law of Limitation, “Disability is want of 
a legal qualification to act, Inability is the 
want of physical powers ‘to act.” Accord- 
ing to Birdwood, J., in Hanmantram Sadhuram 
Pity v. Arthur Bowles (1), the inability re- 
ferred to in section 9 is a personal: nability 
affecting the plaintiff himself and having 
reference to his condition, or state, or 
position, and not to the circumstances of 
the person against whom he is entitled to 


- institute a suit. 


Section 15 of the Act of 1877 gave relief 
in computing the period | 
presaribed for any suit the institution of 
which had been stayed by injunction or 


order, but this section was held not to , 


dpply to applications for execution even 
where the execution had been stayed by 
an injunction, Hajarathnam v. Shesalayammal 
{2), but the difficnlty was got cver by 
considering the decoree-holder’s applidation 
for execution, after the removal of the 
injunctior, as only an application for the 
continuation or revival of the previous 
application which.bad been interrupted owing 
‘toa cause for which the decree-holder was 
not responsible, Lakhmi Chand y. Ballam 
Das (3). np 
In <Ashrofuddin Ahmed v, Bepin Behari 
Mullick (4), after the decree-holder had 
applied for execution of the decree, the 
~ judgment-debtor represented that, as all 
his property had vested in a Receiver, 
proceedings in execution could not be carried 
on, and thereupon the Court released from 
attachment the salary of the judgment. 
debtor which had been attached at the 
instance of the decree-holders, After the 
discharge of the Receiver the decree. holders 
applied to the Court to re-attiach the 
salary of the judgment-debtor and to allow 
them to proceed with the execution case 
originally instituted by them from the 
point which it had reached and at which 
it was stopped by the order of the Court. 
It was held that the application was no 


fresh application for execution but a mere 
(1) 8 B. 661; 4 Ind. Dec. (x. s.) 750. 
(2) 11 M. 103; 4 Ind. Deo, (N. s.) 72. 
(3) 17 A. 425; A.W. N. (1895) 82; & Ind. Dec. 
(x. 5) 594. 
(4) 30 C. 407, 


-has been*stayed by 


of limitation . 


and the period of limitation applicable to 
it was that prescribed by Articole 178 
of the Second Schedule of the Limitation 
Act of 1877. , 

In consequence of conflict of decisions the 
law was amended and sestion 15 (1) of 
Act IX of 1608 enacted that in computing 
the period of limitation prescribed for any 
suit or application for the execution of a 
decree, the institution or execution of which 
injunction or order, 
the time of the continuance of the injunc- 


tion or order, the day on which it was 
issued or made, and the day on whish 
it was withdrawn, shall be excluded, 


This Act- came into operation on tbe Ist 


- January 1909, and the Presidency Towns 


Insolvency Act one year later, 

The latter Act, section 25, expressly pro- 
vides that any insolvent who shall have 
submitted his schedule as aforesaid may 
apply to the Court for protection, and the 
Court may, on such application, make an 
order for the protection of the insolvent from 
arrest or detention. 

There is also a provision in that section 
that no such order shall operate to pre- 
judice the right of any oreditor in the 
event of such order being revoked or the ad- 
judisation annulled. 

It, therefore, appears clear in the present 
case that the execution taken out by the 
decree-holders under which they had the 
judgment-debtor arrested was not inter- 
rupted by the insolvency proceedings, as 
no protection order was made. He was 
simply released when it was known that 
he had become an insolvent, presumably 
on the ground that the deoree-holders 
thought it useless to proceed further, 


“Section 17 of the Presidency Towns In. 


solvency Act provides that during the 
pendency of the insolvency proceedings a 
sreditor shall have no remedy against the 
property of the insolvent save with leave 
of the Court, but it does not exclude the 
arrest of the person, 

It would, therefore, appear that the 
deoree-holders’ execution arresting the 
judgment-debtor in 1911 was neither stayed 
by any injunction or order, cor was it 
interfered with by the insolyency proceed- 
ings, and, therefore, the present application 
gannot bo taken as a continuation or rovival ` 
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AKRURMANI BAISNADI V. MADHAB CHANDRA CHAKRABARTY. 


of the former proseedings, even on the 
arguments advanced in Ashrafuddin Ahmed 
y. Bepin Beheri Mullick (4), which was 
a decision prior to the Limitation Act of 
1908. | 

Having regard, therefore, to the above, 
and to the express provisions of section 15 
of Act IX of 1908, coupled with the fact 
that the Insolvency Court had power to 
atay avy suit or other proceeding pending 
against the insolvent in any” other Court 


(section 18}, but made no such order, we ' 


think the decree-holders’ application . for 
execution is time barred, 
Mouuics, J,— I agree. 
| Appeal dismissed. 


ancnmeenememennnt 


CALCUTTA HIGH COURT. 
“APPEAL FROM APPELLATE Decres No. 2728 
or 1916, 

June 5, 1918, 

Present:— Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Hada, Kr. 
AKRURMANI BAISNABI—Derenpast 
No, 1—Appenusnt 

versus 4 
MADHAB CHANDRA CHAKRABARTY, 
INSANE, AND OTHERS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), %. 108 G)— 
Lease, transfer of —Lessee, original, liability of, for rent. 

Under section 108, clause tj), of the Transfer of 
Property Act, the liability of a lessee to pay ront con- 
tinues even after he has parted with his interest in 
the lease, and it is no answer to a suit for rent that 
the transferee from tho lesseo is willing to pay the 
rent, : 

Appeal against the decree of the District 
Judge, Rangpar, dated the 23rd August 
1916, modifying that of the Munsif, Rang- 
pur, dated the 2nd August 1915. 

BAOTS appear from the judgment, 

Babu Girija Prasanna Sanyal, for the Ap- 
pellant.—This appeal is on behalf of the 
defendant, and it arises out of a suit for 
recovery of arreare of rent under the 
Transfer of Property Act. The defence was 
that the defendant bad sold her interest 
to another person, Babu Jatindro Nath 
Lahiri, by a registered Kobala, and as the 
sale was in 1318 B. S. and the suit is for 
the rentfor the years 1219 to 1321 B.S. 
she is not liable for the rent sued for. 

‘[Fietcarr, J.—Uniless there is a contract 
to the contrary, tho defendant is liable 


under section 108, clause (A), of fhe Trans- 
fer of Property Act. ] 

Sestion 108 (j) of the Transfer of Proper- - 
ty Act is intended to protect the interests 
of the landlord in those cases where his 
interests would be jeopardised by reason 
of the land being transferred to a man of 
straw. That is not the case here. The 
transferds.of the defendant is ready in 
this case to pay all arrears due after the 
transfer, 

The Court of Appeal below was also 
not right in reversing the finding of the 
primary Court on the question whether the 
interest granted by the lease was perpetual. 

Babu Atul Ohandra Gupta, for the Respond- 


< ents, not called upon. 


JUDGMENT. p 

Frercugr, J.—This appeal must stand 
ismissed. The suit was a suit for rent 
against the original lessee of a property to 
which the provisions of the Transfer of Pro- 
perty Act apply. 
nal lesses who has transferred the land is 
contractual; that liability subsists under the 
provisions of section 108 (G) of the Trans. 
fer of Property Act, notwithstanding that 
the defendant No. 1 has parted with her 
interest in tbe leasehold property. 

Then, the next pointis this:. If is said 
that the Munsif found that the interest 
grantéd by the lease was’ perpetual. The 
learned District Judge says ib was unneces- 
sary to make such a finding for the de- 
Bision of the case. I agree with the learned 
District Judge. Not only it was unneces- 
sary but it was improper after the defend- 
ant No.l had parted with ber interest to 
adjudicate on what was the nature of the 
lease granted in the absence of the transferee, 
All that the learned Judge had to adjudi- 
cate on and did adjudicate on was that the 
lease was subsisting at the time the present 
suit was brought, 

The appeal is accordingly dismissed with 
costs, 

SHamsot HUDA, J.—I agree. F 

Appeal dismissed, 


The liability of the origi- '. 
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ALLAHABAD HIGH COURT. 
CurmtnaL Arrau No. 303 or 1918> 
July 15,1918. . 
Present: —Mr, Justice Piggott. 
BABU RAM— APPELLANT 
versus 
_ EMPEROR—Oprosits Party. 

Criminal Procedure Code (Act ¥ of 1898), s? 103— 
Search of house— Witnesses present at search, evidence 
of, value of—Arms Act (XI of 1878), ss. 19 (£), 80— 
Search by Police Officer specially empowered to conduct 
searches, legality of. 

A Oourt is not bound to accept as true the evi- 
dence of witnesses called in under section 103 of the 
Criminal Procedure Code to witness a search, if it 
can be shown to be false. [p. 801, col. 2.] 

The power of search in respect of an offence 
punishable under section 19, clauso (f) af the-Arms 
Act, must, by virtue of section 30 of the Act, be 
exercised in the presence of some officer specially 


` appointed by name or in virtue of his office by the 


Local Government in this behalf. [p. 802, col. 2.] 

Where a Police Officer in charge of a reporting, 
station is specially empowered by the Local Govern-- 
ment to conduct searches in respect of offences 
under section 19, clause if) of the Arms Act, a 
search conducted by such officerin respect of an 
offence under that clause without obtaining a 
oo from a Magistrate is not illegal. [p, 802, col. 
2. É 

Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 8th 


“April 1918. : 


| Messrs. C. R. Alston and A, P. Dube, for 
the Appellant. 
Mr. Lalit Mohan Banerji (Government 


Pleader), for the Crown. 
JUDGMENT.—Babu Ram appeals against 
his conviction on a charge under sestion 
19 (f) of the Indian Arms Aot (XI 
of 1878). The case against him is that 
he had in ‘his possession and under his control 
two swords, one gun, one pistol and certain 
ammunition in contravention of the pro- 
visions of the Arms Ast, that is to say, 
without having any license for the same. 
The evidence has been fully set forth and 
discussed in the admirably lusid and oon- 


vincing judgment of the Sessions Court 
and I do not propose to go into it at 
length.. The essential facts are that a 


certain house was ssarched upon informa- 
tion given by one Khiali Ram, who has 
been produced as a witness for the pro- 
secution, and that the arms which are 
the subject-matter of the oharge were 


. found in a receptasle formed by hollow- 


ing .out a log of 
itself being 


51 


the receptacle 
underground in A 


wood, 
buried 
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small room in a corner of the building. 
The case for the defence is that the 
discovery of the arms in that place does 
not prove that they were in the possession 
or under the sontrol of Baba Ram. The 
suggestion further is that it is a matter 
of fair inference from the evidence that 
they had been éoncealed in that place by 
enemies of Babu -Ram in order to get 


. him or his father Hulas Raiinto trouble, 


The decision of the questions thus raised 
must depend upcn the proper appreciation 


‘of certain evidence given by Sub-Inspector 


Mafuz Ali Khan and the witnesses Angan 
Lal and’Sikhar Chand on the one side, 
and the witnesses Mahara; Singb, Chunni 
Lal and Gokul on the other. Mahayaj 
Singh and Chunni Lal were offisial wit- 
nesses to the search, that is to say, the 
witnesses from the neighbourhood of the 
appellant’s house whose attendance had 
been procured by the Sub Inspector in 
accordance with -the section 103 of the 
Code of Criminal Procedure. The Sub-Inspec- 
tor had somplied with the law by aalling 
in these two persons, but the fast that 
be had done so does not bind the Court 
to accept as true théir. evidence, if it 
can be shown to ba false. Inthe present 
case the Sub-Inspactor for reasons 
sufficiently apparent had taken the trouble to 
secure the attendance of two other wit- 
nesses; the evidence given by himself and 
by these men, Angan Lal and Sikhar 
Chand, reseives strong corroboration from 
the unimpeachable testimony of Rai Bahadur 
“Man Singb, Superintendent of Police, and 
Mr. Sheo Rakhan Singh, Deputy Magis- 
trate. I have not the slightest doubt, after 
an examination of. the record, that the 
learned Sessions “Judge, who had the 
concurrence of the Assessors, was perfectly 
right -in rejecting the evidence of Maharaj 


Singh, Chonni Lal and Gokul. Anything 
less convincing on the face of it I have 
rarely read, . Their assertion that the 


house in question had been lying vacant 
for years is conclusively disproved by the 
observations made on a subsequent date by 
the Superintendent of Police and the Deputy 
Magistrate. The most crucial point in 
their evidence, namely, the assertion that 
the Sub-Inspestor on entering the houre 
went straight to the remote and some- 
what isolated chamber in which the discovery 


~ 


‘ 


unscrupulous “and 
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was made, is introduced in a singularly 
unconvincing manner in the evidence of 
Maharaj Singh, and is, in my opinion, 
quite sufficiently. contradicted by the 
ordinary probabilities of the case. The oon- 
duct ascribed to the Sub-Inspector by tke 
defence evidence is that of a man at once 
singularly guileless and 
open in betraying himself by his actions, 
I.am satisfied that the inner room in which 
these arms were found was under the 
control aud in the exclusive 
the\appellant “ Babu Ram. He 
key of the outer door of fhe house in his 
own possession. He was the only inhabitant 
of the house (along with his family) at 
the time of the search, and he produced 
from his own possession the key of the 
inner room from which alone the small 
closet in which the unlicensed arms were 
found could be approached. I have not 
been asked by the prosecution to reson- 
sider the question whether the learned 
Sessions Judge was „rightin refusing to 
record the conviction in thia oase under 
the first clause of section YO of Apt X4 


of 1878. Personally I find it diffieult to- 


understand with what purpose the offences 
mentioned in clause (f) of section 19 of 
the said Act are included in the jist of 
offences specified in the, first portion cf 
section 20, if that section was not intended 
to apply to such a case as the present. 
The question must not be confused by 
reference to the wholly distinct question 
of the scope of the second clause of sector 20 
of Act XI of €1878, in respect of which I in, 
no way dissent from the opinicn pronounced 
by a learned Judge of this Court in the 
case of Ram Sarup v. Emperor (1). The 
sentence passed, however, was within the 
power of the Court below. under section 
19 of Act XI ‘of 1872, and I see no 
adequate reason for making a formal altera- 
tion -in the conviction. 
A strong point has been made on behalf 
“of the appellant~of the alleged illegality 
of the search of this house by the Sub- 
Inspector Mafuz Ali Khan, without a 
warrant from a Magistrate. I find nothing 
in the provisions of Chapter VII 
of the Indian Arms Act to make such a 
search illegal. Section 25 deals with the 
(1)_8 A. L. J, 833; 28 A. 309; A, W, N. (190€) Ì1; 3 
Or, L. J. 88, 
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‘would be legal under section 165 


-or in virtue of his 
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special case of a Magistrate who receives 
information that a person’ who has arms, 
ammunition or military stores in his posses- 
sion, is keeping them for some unlawful 
purpose or that for any other reason 
euch person cannot be allowed to remain 
in possession of the same without danger 
to the public peace. In oases falling 
under section 25 it ig wholly irrelevant 
whether the arms, ammunition or military 
stores in question are or are not covered 
by license. Unlicensed, possession of arms 
punishable under section 19, clause (f) of 
Act Kl of 1878, is a cognisable offence, 
and is, therefore, an offence which under 
the Code of Criminal Procedure a great 
many Police Offisers are entitled to inves- 
tigate. Inthe conduct of such an investiga. 
tion a search forthe purpose of discovering. . 
the arms in respect of which it is believed 
that an offence has been committed 
of the 
Code of Criminal Procedure. The Legisla- 
ture, however, has seen fit to restrict the 
powers of Police Officers in the matter of 
offences punishable under section 19, 
clause ‘f) cf the Indian Arms Act, by 
the epesial- provisions of section 30 of 
the said Act. The power of search in 
respect of an_ offence punishable under 
that particular clause of the Ast is 
required to be made in the presence of 
some officer specially - appointed by name 
office by the Local 
Government in this behalf. The Local 
Government has seen fit to empower, 
amongst other persons, Police Officers in. 
charge of reporting stations, by virtue of 
their office, to coniuct such searches, 
Sub-Jnspector Mafnz Ali Khan was on 
the date in question an officer in charge 
of a reporting station and there is nothing 
illegal in the action taken by him. I 
am quite ratisfied that the appellant has 
been rightly convicted and 1 am not pre- 
pared to interfere with the severity of the 
sentence passed by the Court below.. I 
think the learned Sessions Judge has 
given an adequate reason for the same. I 
dismiss the appeal, The appellant must 
surrender to his bail to undergo the unexpired 
portion of his sentence. j 
: Appeal dismissed, ` 
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CALOUTTA HIGH COURT, 
Criminat Revision No, 293 or 1918, 

June 20, 1918. 

 Present:—Mr. Justice. Newbould and 

~ Justice Sir Syed Shamsul Huda, Kr. 
CHANDRA NATH MUKERJEB, Mevor, 
"BY NIS GuarpiIan SHIB KRISHNA ROY 
CHOUDHURY—2np PARTY—PETITIONER 

- versus i 

EMPEROR (BASTINDIAN RAILWAY 


COMPANY)—Opposits Party. 
Criminal Procedure Code (Act V of 1898), s. 144—~ 
Jurisdiction of Magistrate to pass order—Imminent 


_ danger—Order, whether can be set aside after expiry “of 


2 months. 

The jurisdiction of a Magistrate to passan order 
under section 144, Criminal Procedure Code, depends 
on the urgency of the case. -A mere statement by 
the Magistrate that he considers the case to be 
urgent is not sufficient to give him jurisdiction, if,the 
facts set out by him show that in reality there 
is no urgent necessity for action. |p. 804, col. 2.] 

In a proceeding to set aside an order of a Magis- 
trate under section 144, Criminal Procedure Code, the 
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High Court would not Be justified in considering ` 


whether the opinion expressed by the Magistrate on 
the civil rights of the parties is right or wrong: what 
it has to consider is, whether tie Magistrate’s order 
was made with jurisdiction or not, [p. 804, cols. 1 & 2.) 
Where a Magistrate by an order under ‘section 144, 
Criminal Procedure Code, directed the petitioner to 
remove an obstruction to aculvert through which 
drainage of the Railway menial quarters used to flow 
into his ‘tank and the only fact set out in the 
Magistrate's judgment indicating any imminent 
-danger was that a rainfall of one inoh in an hour 
` would flood the menial quarters and compel their 
evacuation: 
Held, (1) that this was an imminent danger of quite 
a different kind to that contemplated by section 144, 
Criminal Procedure Code: it was a danger to the 
inhabitants of a particular quarter who might be 
inconvenienced but was not a source of danger to 
public health; [p. 804, col. 2.] 
« (2) that the order under section 144, Criminal 
Procedure Code, should be set aside even though 
more than 2 months had expired since its passing 


inasmuch as a prosecution of the petitioner under > 


section 188, Indian Penal Code, fordisobedience to the 
ordér had been instituted. [p. 804, col. 1.] 


Rule against the order of the District 
Magistrate, Burdwan. 

FACTS.— Petitioner was the owner of a 
tank near Burdwan Railway Station. The 
railway .authorities used to pour the washing 
and drainage of their menial quarters into 
this ‘tank and these made the tank fearfully 
“foul and insanitary. Tas Manisipality serv- 
ed the pstitioner with a notice to keep 
the tank perfectly alsan, The paetitionsr 
thereupon let it out by taking a kabuliyat, 
dated Aswin 1324 B. Si, and also”, put 
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certain obstructions to prevent the railway 
drainage from falling into the tank. Then 
the railway authorities:asked for an injuno- 
tion from the Magistrate of Burdwan against 
the petitioner for removing the obstruction, 
and the District Magistrate hearing the 
evidence of both sides desided the matter 
in the petitioner’s favour. Then sometime 
after the railway authorities again moved 
the Magistrate and the Magistrate, after 
taking evidence of both sides, passed 
an order under section 144 of the Criminal 
Procedure Code on the 18th March 1918 
directing the petitioner to remove the obstrus- 
tion within 7 days and allow the drainage’ 
water of the railway quarters to fall into the 
petitioner’s tank. The petitioner thereupon 
moved the High Court against that order. 

Mr. S. E. Das (with him Babu Ambika Pada 
Ohaudhury), for the Opposite Party," raised 
a preliminary objection that two months 
having expired the petilioners were time- 
barred. The order of the Magistrate has 
spent its force and what is the use of inter- 
fering after 2 months? In such cages your 
Lordships have always refused to interfere. 
In the matter of Krishna Mohun Bysack (1), 
In the matter of the petition of Chunder Nath Sen 
(2), Ayanda Ohandra Bhuttacharjee v, Oarr 
Stephen (3), Queen-Empress v. Pratap Ohunder 
Ghose (4), Hurbullubh Narain Singh v. 
Luchmeswar Prosad Singh (5) cited. 

Babu Manmatha Nath Mukerjee (with him 
Babu Haradhan Chatterjee), for the Petitioner. 
—Your Lordships have interfered in such oases 
even after two months [see Lhomson vy. Emperor 


' (6), Chondra Kanta Kanjilal y. Emperor (7)] ia 


cases of imminent danger to public health. 


As regards merits I submit: (1) The 
order of the Magistrate does not come 
within the provision of section 144, 


Criminal Procedure Code, and the materials 
ou the record do not give the Magistrate 
jurisdiction to make the order, 

(2) No order can legally be passed under 
section 144 which will have the effect of 
causing nuisance to the petitioner’s tank. 


(1) 10. L. R. 68. 

(2) 20. 293; 1 Ind, Jur. 841; 1 Ind. Dec, (N. s,) 478, 

(3) 19 OX 127; 9 Ind, Dec. (N. s.) 580, 

(4) 25 O. 852; 2.0, W. N. 693; 13 Ind. Dec. {n. s.) 556, 

(5) 25 C. 18% at p. 192;3 ©: W. N.49; 13 Ind, 
Dec. (N. 5.) 725. 

(6) 4 Ind. Cas. 590; 13 O. W, N. 195;5 M. L. T. 98; 


o Cr. L. J, 12. 


(7) 36 Ind. Cas. 144; 20 C. W, N, 981; 17 Or, D, J, 464, 


` 
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An order under this section (secticn 144) is 
only justifiable if there be satisfactory ground 
for holding that the 2nd party's action has 
caused serious and imminent danger to the 
health of the locality. f 
_ JUDGMENT.—This isa Rule calling upon 
- the District Magistrate of Burdwan and the 
East ‘Indian Railway Company to show 
cause why the order of the District Magis- 
trate directing the petitioner to remove an 
obstructian to a certain culvert should not 
be set aside.” The order in question was 
passed.tinder cestion 144, Criminal Procedure 
Code, and a preliminary objection has been 
taken that as more than two months have 
expired since the order. was passed, the 
order has spent itself and that this Court 
cannot now interfere. 

Our attention, however, has been drawn 
on behalf of the petitioner to the decision 
of this Court in the cass of Chandra Kanta 
Kanjilal v. Emperor (7). In that 
case an order under section 144, 
Criminal Prosedure Code, which had expired 
_was set aside. The only difference -which 
we oan cee, so far as the present point 
is concerned, between. that case and the 
present one is that in that case the peti- 
tioner had been prosecuted under sestion 188 
before the Rule was obtained. In this case 
the Rule has been obtained against the 
order under section 144 only; but we are 
informed that a prosecution under section 188, 
Criminal Procedure Code, for disobedience 
of that order has sinse been instituted. We 
do not think it necessary to require the 
petitioner to make a fresh application to 
quash the prosecution which has since been 
instituted in order to give him a locus standi 
to question the order under sestion 44, 
‘Criminal Procedure Code. Sooner or later this 
Court will have to determing whether this 
order was made with or without jurisdic- 
tion and as the parties are now before us, 
we think that that question should be. dosid- 
ed in these proceedings. 

Stated shortly, the dispute between the 
parties is, whether the opposite party have 
a right to drain a certain triangular piece 
of land belonging to them into the peti- 
tioner’s tank or whether they have not. 
Into the merits of this dispute we have 
no intention of entering. In fact, in these 
proceedings we should not ‘be- justified in 
considering whother the opinion oxpressod 
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by tha Magistrate on the civil rights of the 
parties is rightor wrong. What we have to 
consider is, whether the Magistrate’s order 
was made with jurisdiction or not. Juris- 
diation under section 144, Criminal Procedure 
Ocde, primarily depends on the urgency of 
the case. The. Chapter is headed: “Tem- 
porary orders in urgent cases of nuisance 
or apprehended danger.” In our opinion in 
the present case „although the Magistrate 
has held that~the present state of the land 
round the railway menial quarters is @ 
source of imminent danger to the publio 
health in consequence of the 2ad party’s 
act in closing the oulvert which admits 
the drainage water into his tank, we cannot 
find in his statement of the facts any justi- 
fication for the finding that the danger is 
imminent. Ib appears that this dispute has 
been. going on for some time and ona pre- 
vious occasion proceedings under the same 
section resulted in an order directing the 
removal of the obstruction of the passage 
of water into thé petitioner’s tank being 
revoked on the 2nd October 
Magistrate has held that the evil is a 
cumulative one. That may be so; bub it is 
not shown that the culminating point has 
been reached .at which there is imminent 
‘The only fact which he sets out 
in his judgment which would indicate any 


imminent danger is that a rainfall of one. 


inch in an hour would flood the menial 
quarters and compel their evacuation. But 
this is an imminent danger of quite a 
different kind to that on whioh this order 
is based. It is a danger to. the ivhabi- 
tants of this quarter who may be incon- 


venienced but is not a source of danger to’ 


public health. The mere statement by the 
learned District. Magistrate that he con- 
sidered- the case to be imminent is not suffi- 
cient to give him jurisdiction, if the facts 


set out by him show that really there was . 


no urgent necessity for action in this con- 
nection, and. that we so hold in the present 
case. We accordingly make the Rule abso- 
lute and set aside the order of the District 
Magistrate, dated the 13th March 1918, under 


section 144, Criminal Procedure Code, ‘passed . 


against the petitioner, on the ground that 


it was made without jarisdiction. 
Rule.mads absolute, 
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ALLAHABAD HIGH COURT. 
Criminan-Revistoy No. 282 or 1918. 
- July 4, 1918. 
Present: Mr. Justice Tudball and Mr. Justice _ 
` Abdul Raoof. 
= ` EMPEROR—Appricant 
es versus 
GULAB AND orarrs—Conviots—OppositE 
PARTY. 

Penal Code (Act XLV of 1£60), ss. 809, Bzcep. 4, 304 
—Culpable homicide not amounting to murder—Death 
caused in sudden fight—Offence.- 

A dispute arose over the payment of the rent of 
a certain field between the three accused and the 
deceased, The former attacked the deceased and his 
nephew with l«this and a regular” fight took place 
batween the parties. The result was. that consider- 
ablo injuries were caused on both sides antl that the 
deceased was killed: Wu 

Held, (1) that lathis being lethal weapons, the 
accused must have known that they were likely to 
cause death; [p 805; 00l. 2;-p.-804, col. 1.] 

(2) that the case fell under Exception 4 to section 
800 of the Penal Code and that allthe accused were 

. guilty of an offence under section 304 of the Penal 
Code, [p. 806, col. 14) 

Criminal revision from an order of the First 
Additional ‘Sessions Judge, Aligrah, dated 
#36 9th February 1918. 

“Mr. R. Malcomson (Assisstant Government 
Advocate), for the Crown. ' 3 


JUDGMENT.—Notice was issued by a 
learned Judge’ of this Court to the three 
persons Gulab, Majid and Ghafoor to show 
cause why they should not be convicted 
of an offence punishable under section 3 )4 
of the Indian Penal Code; why the senten- 
ces passed on them should not be enhance- 
ed, or why they -should not be ordered to 
be ré-tried on a charge under section . 332 
of the Indian Penal Code. The facts of 
the case, as found by the Court below 
and which appear.to us to have been 
correctly found, are as _ followsa:—There 
was a sugarcane crop standing in three 
fields. It had been sown by the deseased 


: Hardial and his partners Jahangir, Bhagwan’ 


Sahai and ` othérs, These fields had been 
given to Hardial by the ascused to enable 


him to-resoup himself for sertain:monies ` 
which be had advanced to themand which They all attacked ‘Hardial. 


were due tohim from them. The mort- 
gage of an occupancy holding is of course 
contraty to law. No bond was executed in 
this case but the fields were actually made 
over to Hardiat and he~sultivated them. 
One of his duties was to pay the rent, 


r 
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The evidence shows that he had failed 
to- pay- two instalments. On the date in 
question he and his friends and his nes 
phew’ Ganga Piasad were cutting the sugar- 
cane crop when the three accused appear- 
ed upon the scene and Gulab objected to 
his outting the crop as he had not paid the rent. 
Hardial replied that he had intentionally not 


_ paid the ‘rent because- the accused owed him 


other money and that he had set it off against 
the debt. Abuse followed between the parties 
and thereupon, according to the evidence for 
the prosesution, the three men attacked Hardial 
with their lathzs. Ganga Prasad was alsoarmed 
with a lathi and a regular fight took place 
between two men on one side and three 
on the other. The result was considerable 
Hardial received 
three blows on the head, one on the cheek, 
one across the earand some on his body, 
The injuries on the head were allon the 
right side. According to the evidence for 
the prosecution some of the injuries were 
inflicted after he had been knocked down 
and the fast that the injuries on the face, 
gar and head are all on the right side, 
ig some indication of the fact that this 


really-oscurred. Ganga Prasad also received. 


sonsiderable injuries. “Upon other persons 
arriving at the scene, the acoused fled. The 
Court below bas convicted the aocaused 
under section 825 of the Indian Penal 
Code of having voluntarily caused grievous 
hurt, relying upon the ruling in the oase 
of Chandan Singh v. Emperor (1). It is 
obvious that the offence of  ogulpable 
homicide either amounting to murder ‘or 
not amounting to murder- was committed. 
A man’s life had been taken. It is obyi- 
ously impossible in casesof this Cesoription 
to be able to prave that the fracture of 
the sxull which resulted in death was 
caused. by a blow from the lathi of any 
special one of the assailants. Inthe present 
instance Hardial had three fractures of the 
skull and had received three lathi blows 
upon the head, The three accused were 
all armed with the same class of weapon. 
A lathi is a 
lethal weapon, as has, been repeatedly 
held ir this Court for very many years, 
The person who uses a lathi must know, 


“ (1) 48 Ind. Cas. 438; 16 A, b. J. 11; 40 A. 108; 19 
Cr. L, J. 150, 


z 
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on an occasion like this, that he is very 


likely to cause death. The three accused 
werd moved by a common intention, That 
intention may not baye been to cause 


“ death, but in carrying out their intention 
they all used deadly. weapons and they 
must be deemed to have known that 
they were likely to cause death. We can- 

. not agree that the accused oan only be 
convicted -of voluntarily causing grievous 
burt. Itis impossible to say whose lathi 
fractured the skull. The other blows in- 
-flisted on the body of Hardial caused 
only simple hurt, It appears to us that 
the present case falls within Exception 4 
of section 300 of the, Indian Penal Code, 
wherein it is stated “that culpable homi- 
side is not murder if it is committed 
without premeditation ina sudden fight in 
the heat of passién upon a sudden quarrel 
and without the offenders having taken 
“undue advantage or acted in a pruel or 
unusnal manner.” If five or more persons 
had banded together in this matter on behalf 
of the accused, no one would have hesitated to 
have held all” five guilty of- the offence of 
culpable homicide not amounting to murder 
(section 149 of the Indian Penal Code). 
Why, because the number is reduced to 
three, these three should not be equally 
guilty under section 304 of the Indian 
Penal Code, we fail to understand.- If 
one man alone had committed the offence 
he also would have been convicted under 
section 304 of the Code. lt is illogical to 
say* because two others joined with him 

_ with similar weapons, that, therefore, the 


offence committed by the three is reduced. 


to the lesser offence of voluntarily causing 
grievous hurt, With all due respect to 
the learned Judge who desided it we fird 
it impossible to agree with tbe opinion 
expressed in the case of Chandan Singh v. 
Emperor (1), If the facts were as 
they are reported, then the cffence, in our 
opinion, was not eyen ore under section 
04 of the Indian’ Peral Code. Itwas a 
orvel and a brutal .ascault, premeditated 
and committed for the purpose cf revenge 
upon an unfortunéte man. The offence com- 
mitted appears to us nothing more cr less 
than. murder and all three accu:ed were 
equally guilty as they were olearly moved 
‘by the same intent and had the same 
object and all three nsed lethal weapons, We 
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do not agree with the view of the law taken 
in that case and in that respect we would 
point out that if was quite inconsistent 
with the remarks to be. found in the case 
of Hanuman v. Emperor (2). The remarks 
at page 563* are worthy of note. They ron 
as follows:— Ib is impossible to proye by 
direct evidence the intention of a particular ; 
individual. The intention can only be in- 
ferred from the reasonable and probable 
result of his act or conduct. The learned 
Judge seems to_confuse the meaning of the 
term intention with desire, It is quite 
possible that these persons had no wish 
either collectively or individually to kill ` 
Sheóratan (as is indicated by the fact ` 
that no wound was discovered on his head) 
but nevertheless if they beat him in the 


way it is proved that they did, they must 
be taken to kaye had knowledge that 
their act must in all probability cause 


death cr such bodily injury as was likely 
to cause death, and if so they are guilty 
of murder.- Urder circumstances such as 
these it is quite - immaterial to ascertain 
whose blow was the immediately fatal one.” 
The learned Judges who decided that case 
distinctly dissented frcm the rule of Jaw 
laid dcwn in the case of Dhian Singh v. 
Emperor (3), which was a judgment 
of a single Judge cf this Court. They 
distinutliy say: “We cannot agree with 
the rule of law laid down in Dhian Singh 
v. Emperor (8)." We should also 
call attention to the decision of this Court in 
the’ case of Empeicr v. Ram Newaz (4). 
This was similarly a case of three men 
who with tke’ same intent and cbject 
attacked another. They were armed with 
lathis.. They ixflicted serions injuries 
which resulted in death. All three of 
them were found guilty of the cffence of 
murder. These cases no. doubt are ~distin- 
guisbable from tke case before us for here' 
the matter was a sudden one, it sprang 
up suddenly and the injuries were inflicted 
in the heat of passior. We think that the 
case falls within Kxcepticn 4 of section 300 


(2) 21 Ind, Cas. 1005; 35 A. 660; 11 A. L. J. 926; 14 
Cr, L. d. 685. 

18) 14 Ind, Cas, 649; 9 A. L.J. 180; 18 Cr. L J. 
266, 


(4) 21 Ind. Cas. 663; 38 A. 506;. IA, L. J. 804; 14 
Cr. L. J. 615 


* Page of B A,— Ed, 
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of the Indian Penal Code. We, therefore, 
alter the conviction in the present case 
from one under section 325 of.the Indian 
Penal Code to one under section 304 of the 
Indian Penal Code and in view of the cirenum- 
stances of the oase, we do not think it 
“necessary to enhance the sentences that have 
been passed; 


; Donwiction altered, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
OBIMINAL AcquitraL Arrear No, 59/3 
= or 1917, ; 
: March 22, 1918. 
_ Present;—Mr, Crouch, A. J.C., and 
: Mr. Fawoett, A. J.C. 
i EMPEROR—AppELLAnT 
versus 


' RAMLO AND OTHERS— Acct SED— OPPCSITE, 
— Penal Code (Act XLV of 1860), ss 79, 147, 448— 
Husband carrying awau wife by force against her will 
— Offence, natura of—Husband, right of, to use forog to 
compel. wife to live with\him—Restiiution of conjugal 
right, suit for. 
Both under the English and Indian Law, although 
it is the duty of a wife to reside and cohabit with her 
husband, the husband has no right to use force or 


8 


violence to enforce this-right even when the wife’s- 


refusal to live with him is 'without any reasonable 
cause, [p. 808, cols. 1 & 2.) 

There is nothing in Hindu or Muhammadan Law to 
justify a husband in using force or restraint to 
compel his wife to live with him, instead of having 
resort to a Civil Court for restitution of conjugal 
rights. Nor can such action ;be justified under 
‘section 79 of the Penal Codé. [p, $03, cals. 1 & 2.]-— 

Where a Hindu husband in company of several 
associates forcibly entored the house of a third person 
and took away by-force his married wife from there 
against her will: 

Held, that the husband and his associates were 
guilty of offences under sections 147 and 448, Indian 
Penal Code [p. 808, cols. 1 & 2.] 


-Appeal by the Local- Government ‘against 
an order of acquittal passed by the Additional 
Sessions Judge, Hyderabad, 
Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown. 
Mr. Laichand Hassomal, for the Accused. 
JUDGMENT.—This is an appeal by the 


Yooal Government against an order of acquit- : 
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tal under sections 147 and 448, Indian Penal 
Code, in respect of accused Nos. 2 (Ramlo), 3 
(Nanji), 4 (Gaju) and 7 (Pitho) passed by 
the Additional Sessions J Judge of Hyderabad 
in an appeal against their sonvictiona 
under thase seotions, by the ‘Sub-Divisional 
Magistrate, Mirpur Khas. Notices have 
not yet been seryed on Gaju and Pitho 
and the appeal has, therefore, been heard 
only in respect of the other two, 

The facts alleged are as follows:— 
‘Pitho’s wife Jivat was said to have been 
enticed away by two men against whom 
Pitho filed a complaint under section 498, 
Indian Penal Code, in the’ Conrt of the 
First Class Magistrate, Jamesabad. On the 
lith September 1916, there was a hearing 
of that case. at which Jivat was present, 
havirg been called as a witness. After 
her examination she applied to the Court 
for Police protection on the ground that 
the complainant and his party were going 
to take her away by force. The Magistrate 
wrote a letter to the Sub-Inspestor asking 
him to see that no forse was used to her 
and ordered a Police’ constable by name 
Mahomed Parial to escort her to the Sub- 
Inspector or wherever she wanted to go. 
In accordance with her desire he went 
with her to the house of a P. W. D. 
Overseer Allahbux, where the then acaused’s 
Counsel, Mirz. Farnkhbeg, had put up. He 
refused to keep, her with him as he feared 
serious consequences, seeing a orowd of 
Kolbie, to which community the present 
accused belong, had collected and assumed 
a threatenirg attitude. The Policeman, 
however, asked Mirza to let her remain 
in the house until he got more Police 
from the Thana to assist him and Mirza 
assented to this. As soon. as the Policeman 
left, 9 large number of Kolhis (among 


whom the accused are said to have been) 


rughed into the house. Jivat thereupon ran 
into an inner apartment and olosed its door 
from inside. The Kolhi offenders, however, 
brokexit open aud forcibly removed her 
with tLem. Some of .them were armed 
with hatshets, some with lathis and some 
with sticks, The accused’ Ramlo and 
Nanji with 1: others were accordingly 
charged with rioting under section 147, 
Indian Penal Oode, and house trespass under 


-gestion 443, Indian Penal Code. 


~ 


The Additional Sessions Judge did not 
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upset the conviction on the only grounds` 


specified in the memorandum of appeal to 
him, viz., thatthe identity of the appellants 
was. not ‘satisfactorily established and that 
it was proved that they were elsewhere 
at the time: but did so on the ground 
that Pitho had the right to compel bis 
wife to accompany him even though it 
was against her will and that he was 
justified in calling upon his associates to 
help him in removing the woman from 
what he calls the - “wrongful oustody” of 
Mirza and AlJahbux. He gives no authority 
for this view and is clearly wrong. Mr. 
Lalchand who represented Ramlo and 
Nanji admitted he could not support it, 
at any rate as regards the offence under 
‘section 147, Indian Penal Code. | 

The general English Law is that though 
it is the duty of a wife to reside and 
cohabit with her husband, yet the husband 
is not entitled if his wife refuses to live 
with him, even without any reasonable 
cause, to restrain her by force or to keep 
her in confinement. Halsbury’s Laws of 
‘England, Volume XVI, page 318, Article 627, 
This was established by the case of Reg. v. 
Jackson -(1), overruling a supposition to 
` the contrary which previously existed 
and which has probably led to the Additional 
Sessions Judge’s decision, The law in India 
is clearly the same. Sections 339, ~ 340 
and 850, Indian Penal Code, make no ex- 
ception in favour of force or restraint by 
a husband to his wife such as is provid- 
ed for in the case of rape (section 375) ; 
` and the only possible exception applicable is 
seotion 79, Indian Penal Code. To fall under 
this, it would have to be shown that a husband 
is, under Hindu or Muhammadan Law, justi- 
fied in using force or restraint to compel 
his wife to live with him inspite of the 
general English Law and the provisions of 
the Penal Code already mentionéd, | This 
point is diseussed.in -Wilson’s Digest of 
Anglo Mubammadan Law, Edition 1895, 
pages 48—50, and 2nd Edition, page 154,and 
his conclusion is against any such exception in 
favour of a Muhammadan husband. In the pre- 
s3ut or se the husband isa Hindu and no great. 
er protection from the ordinary oriminal 
law can be “claimed for him: No donbt, 


(1) (1801) 1 Q. B. 671; 60 L.J. Q. B, 346; 64 L. T.. 
679; 89 W, R. 407; 55 J, P, 246, 
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as ruled in Tekait Mon Mohini Jemadai v. 
Basanta Xumar- Singh (2), Hindu Law (as 
does English Law) imposes on a wife the 
duty of residing with her husband wherever 
he may choose to reside; but there is 
certainly no authority for the proposition 


that he can enforse hig right to demand’ 


that, his wife shall live with him by 
violence: instead of by resort to a civil 
Court for restitution of conjugal rights. . 

As rezards the offence under section 448, 
Indian Penal Code, Mr. Lalohand submitted 
that the primary intent of the trespassers was 
not to intimidate, insult .or annoy any, 
person in possession of the property -but 
to carry away the woman. Her forcible 
removal was, however, an offence and the 
trespass was, therefore, done with intent ta 
commit an offence and so falls under the 
definition of criminal trespass. In the 
cases Queen-Hmpress' v.  Rayapadayacht 
(3) and Gaya- Bhar v. Emperor (4), which 
are relied on by the Additional Sessions 
Judge, the intent was to Ao an act which 
was not an offense (viz., sexual intercourse 
with an adult unmarried woman) and these 
consequently have no application to the 
present case, ra 

The main facts alleged whioh have been 
recapitulated above are clearly proved: by 
the evidence in the case and have not been 
questioned by Mr. Lalchand or by the 
Additional Sessions Judge in his judgment, 
The only remaining question is, whether 
it ig proved that Ramlo and Nanji were 
among the persons who entered the house 
and took part in the forsible remnyal of 
Jivat, 

Against them is the evidence of Titik; 
who was in the best position to identity 


her assailants as the affair happened about” 


sunset. She states that they and two 
others namied by her broké open the door 
of the room in which she was and took 
‘her ‘out. She further says that Ramlo had 


a knife. in his hand. We are asked to: 
grounds, : 


discredit her testimony on two 
The first is that according to the record 
of -her statement to the 


that all the Kolhis' entered: the 


room, ` 
(2) 28 C. 751; 50. W. N. 678. 
(3) 19 M. 240; 1 Woir 587; 6Ind. Dec. (N.s.) 
872. 


(4) 35 Ind, Oas. 979;88 A. 517; 14 4. L. J. 719; 17 
"Or, Li J, 419, 


pie on said | 
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Jivat as to this explains. that what she 
really said was that all the Kolhis entered 
the house and that she did not say ‘that 
all entered the room, but only some came 
. there. This ia certainly more probable for, 
as the number of Kolhis who entered the 
house is alleged to have teen 40 or 50, 
it would be almost a physical impossibility 
for all of them to enter the room withoat 
impeding the ones who took an active 
part in the removal of the woman. Having 
regard _to the informal way in which 
Police statements are recorded it is not 


unlikely that a mistake was made of the. 


kind alleged by Jivat, and this cannot be 
taken as a discrepancy whish really discre- 
dits her subsequent testimony. Secondly, 
reliance is placed on the defence evidence 
of the Honourable Mr. Bhurgri and Mr. 
“Nur Mahomed as to the alleged statement of 
Jivat to them. The former states that-she 
gaid that “Pitho and 2 others whose names 
she did not know had carried her away 
from a house”, while the-latter deposes 
that she’ said Pitho had taken her away 


` . and there were two other Kolhis with him 


whom she did not name. But Mr. Bhur- 
gri’s statement that ahe- said she gould 
not name the two others is not supported 
by Mr. Nur Mahomed and it is very 
unlikely that she would not know the 
Kolhis in question. Sbe might have said 
that Pitho had taken her 
she knew it ‘Was, done at his instigation ; 
and as to the number who took her from 
the room it is only a reduction by one 
of the number stated at the trial. Thus 
_ even accepting the evidense of the Honourable 
Mr. Bhurgri and Mr. Nur Mahomed the 
woman is not seriously discredited, and 


the discrepancy in*their evideuce is suffi- - 
sient to throw doubt on the accuracy of 


their memories. 

Jivat’s testimony is KAE AA by 
Alladito, who says, he saw Nanji and three 
other men carrying away Jivat and by 
Mirza and Allahbux, who both name Ramlo 
as known to them previously and having 
been among the Kolhis who entered the 
house. No “substantial reason for discredit- 
“ing them on this point has, in gur opinion, 
been advanced by Mr. Lalchand. They 
appear to be disinterested witnesses who have 
given their evidence without avy bias either 
against acgused or in favour of thePolice case, 
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In addition there is the testimony of a large 
number of prosecution witnesses who merely 
said they identified all the accused as pre- 


.bent without naming any particular ones. 


This evidence is not so trustworthy and 
has not been much relied on by the Public 
Prosecutor, 

, According to Jivat whose evidence on 
the point is not contradicted, Ramlo is a 
brother-in law and Nanji a cousin of 
Pitho. Nanji is also Patel ofthe Kolhis 
and Ramlo isthe Kamdar of the Honourable 
Mr. Bhurgri. It is, therefore, not unlikely 
that they would assist Pitho and take a 
leading part in this organised attempt of 
the Kolhis there to get foroible possession 
of Jivat’s person. 

No identification test was held by the 
Police, but as remarked in Punhu v. Em- 
peror (5) the weight to be attached to the 
identification of an accused by any particular 


witness generally depends more on the 
opportunities -he had to observe him and 
on his general credibility -than on the 
evidence that he actnally picked out the 


accused from a rumber of otber men. 
In this case we think Jivat’s identification 
of Remlo and Nanji corroborated by the 
other evidence mentioned is amply sufficient 
to prove that they took part in the riot- 
ing and house trespass charged against 
them. : i 


We, therefore, reverse the acquittal and 
convict them under sections 147 and 448, 
Indian Penal Code. The two accused took 
a leading part in an organised oriminal 


act of defiance to the authorities whioh 
calls for a deterrent punishment. We 
restore the concurrent sentences of six 


months’ rigorous imprisonment passed on 
them by the First Class Magistrate. 
Order of acquittal reversed. 
Order reversed, 


(5) 27 Ind. Cas. 905; § S. L. R. 203; 16 Cr. L J, 288. 


` a 4 


810 


RAGHUNATH V, EMPEROR, 


ALLAHABAD HIGH COURT. 
OrimiNaL. Revision No, 236 or 1918, 
. May 23, 1912. 
Present—Justica Sir P, O. Banerji, Kr. 
RAGHUNATH anp oraees— AcoosED— 
APPLIOANTS 
VETSUS - 


EMPEROR—Oppostre PARTY. 
Public Gambling Act (LIT of 1867), as amended by Act 
F of 1917, a8. 8, 4—Keeping common gambling house— 
` Being found in gaming house—Prouf—Presumption. ` 
. In order to sustain the conviction of an acoused 
person for keeping a common gambling house it is 
necessary for the prosecution not only to prove 
that the accused owned .the house, or was the oc- 
oupier of it, and that instruments of gambling were 
kept or, used in it, but that they were kept or 
used for the profit of the accused. In the absence 
of evidence to show that profit or gain was actually 
made, a conviction cannot be maintained upon 
mere suspicion [p. 810, col. 2.] n 
Where it is not established that a particular 
houseis a common gaming house, the presence of 
the accused in that house can raise no presump- 
tion against them, and even if the house is a 
common gaming house, no presumption will arise 
against them unless it can be shown that gambling 
was going on ab ‘the time when they were present. 
_ [p. 810, col. 2; p. 811, col, 1.) i 


Criminal revision from an order of the 
First Class Magistrate, Meerut. 

Mr. Nihal Chand, for the Applicants, 

Mr. E. Malcomson (Assistant Govern- 
ment Advocate), for the Crown. 

JUDGMENT.—The applicants have 
been convicted under the Gambling Act 


- 


JII of 1£67,- as amended by Act E of. 


1917, Raghunath has been convicted under 
| section 8, the others under section 4 of the Act. 
: The case against these persons was that they 
“were carrying on wagering or betting on satias 
` relating tothe sale of opium. Raghunath was 

aharged with keeping a common gambling 

house. Under Act I 


\definition of “ game,” and any article used 
as á means or appurtenance of or for the 
purpose of carrying on or facilitating gaming 
is included in the expression “ instrument 
‘of gaming.” What happened was this. 
The Police raided the shop of Raghunath 
where he deals in sloth, They found the 
other acoused (and some others) assembled 
there, sitting round a lighted lamp and some 
writirg was being done by one of the persons 
assembled. The Police seized a number bf 
papers which were found in that room. They 
also found money in a box of Raghunath and 
loose silver pieces and money in the possession | 


~ 
ta 
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- , ipg or betting has been included in the 


“house, their presence in that house 
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of the other accused, It was stated that the 
papers which weredissovered were papers used 
for the purpose of betting and were, tbere- 
fore, instruments of gambling. What the 
papers -really were it is. difficult to say. 
They contained writings which were in 
cypher, One witness, namely, Kundan Lal 
(progecution witness: No. 6), attempted to 
explain what some òf the papers meant. 
If his statement is orrect the papers 
show. that they related to betting. Tho 
paper which was being written at-the time 
tke Police. raided the house of Raghunath 
has not been produced or proved.’ I have 
considered the evidence and have heard 
the arguments addressed to meon behalf 
of the accused and the Crown. It is very 
difficult to say whether the papers found 
did in fact relate to wagering or betting. 


“With the exception of one paper the others 


did not show that this betting, if any, 
was going on after the passing of Aot 
I of 1917, which made betting an 
offence under the ‘head of gambling. 
Having regard, however, to the nature of. 
the papers, it may be assumed that they“ 
related to gambling In order, however, to. 
sustain the conviction of Raghunath for 
keeping a common gambling. house it was 
necessary for the prosecution to. prove not 
only that he owned the house, or was the 
occupier of it, and : that instruments of 
gambling were kept or used in it, but 
that they were kept or used for the pro- 
fit or gain of Raghunath. There is not a 
particle of evidence to show that he made 
any profit or gain .out of the transactions 
which “ might have téken place in his house. 
It is possible that he made some profit, 
but in tke absence of evidence to show 
that profit or gain was made he could not 
be convicted.merely upon suspicion.” There- 
fore, in my opinion; his conviction for keep- 
ing a common gaming house as defined 
in Act Iof 1917 cannot be sustained. 
As regards the other aconsed there is no 
evidence whatever that they were engaged 
in betting or wagering when the Police 
raided the house. As it has not been established 
that the honse was a common gaming 
can 
raise no presumption against them and ` 
even if the house was a common gaming 
house, no presumption will against 


aris 
‘them unless it can be shown that gambling 
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was going on at the 
were present. As to this there is no evi- 
dence whatever. Hi is probable, as L have 
said above, that gambling (that is betting or 
wagering) used to be carried on in Raghu- 
nath’s house; but that alone- would not 
justify his conviction or the convistiou of the 
other accused, in the absence of evidence show- 
ing that his house wasa common gaming house 
within the definition of that. expression in 
the Act and that the other acoused gambled 
in that house. Under these circumstances 
the conviction must be seb aside, I allow 
the application, set aside .the conviction 
of the acoused and the sentence passed 
on them and direct that the fines, if paid, 
be . refunded. I ‘also direct. that the 
moneys seized in the -house be returned 
to the persons from whose possession they 
were seized, 


time when they 


Application allowed. 





CALCUTTA HIGH COURT. 

CRIMINAL Rererence No, 26 or 1917 AND 

j APPEAL No. 722 of 1917. | 
‘ January 14,1918, 
Preseni:— Justice Sir Charles Chitty, KT., 
. and Mr. Justice Smither. 
‘EMPEROR—Phosgccror 
“ versus 
KABILI KA! ONI=Aeonsen. 

Confession, retracted, value of—Ill-treatment by 
Police, allegation of - Burden of proof—Trial by Jury— 
Functions of Jury in appraising value of confession. 

“The. question of thé relevancy and admissibility of 
a confession is for the Judge to decide. WLen he has 
decided that it is zelevant and it has been laid before 
the Jury, it is for them to appraise its value as evi- 
dence and one test which they will have to apply is 
whether it appears to them to have been freely and 
voluntarily made. |p. 811, col. 2.) 

An accused person who at his trial retracts his con- 
fession recorded by the Magistrate, alleging that it 
was the outcome of ill-treatment and inducement by 
the. Poliée, should prove his allegations. [p. 81), col. 2J 

Reference made by~the Sessions ‘Indge, 
Assam. Valley - District, dated the 6th 
Desember 1917, 

Babus Jatindra Mohan Ohowdhurt and Gogan 
Chand ‘Boral, for the Accused, 

Mr, Orr, for the Crown. . 4 

JUDGMENT.—The accused Kabili Katoni 
has been found guilty by the unanimous 
‘verdict of the Jury of the murder of one 


` 


“Mangal ‘Singh -apnd has been sentenged to 


a 
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` thing to prove it. 


gil 


death by the Sessions Judge of the Assam 
Valley District. The case has.come before 
us onder section 374 of the Criminal Pro- 
cedure Code, and there is also an appeal by 
the accused to this Court. 

It: was argued that there had been such a 
misdirection by the learned Sessions Judge 
as vitiated the verdict of the Jury and that 
the accused was entitled to a new trial. The 
passage relied upon was that where the 
learned Judge.was degling with the burden 
which lay upon either side to prove such 
facts as they asserted. “ In this case” (he 
said) “it is for Kabili to satisfy the Jury 
that he was ill treated by the Police or 
that inducements were offered.” On 12th 
September 1917, Kabili had made a detailed 
confession before a Magistrate. To that 
confession he adhered, with some slight 
differences and additions, before the Commit. 
ting Magistrate on 27th September. On 5th 
December 1917, before the Court of Sessions 
he retracted his confession. He said that after 
his arrest the Police tied his hands behind him 
and kept him i in confinefnent; théy ill-treated 
him în various ways and pressed him to 
tell everything and make a confession; as 
the Police ill-treated him be repeated the 
story tbey told. him. Further, he said that 
he was brought to the Magistrate by two 
constables, who told him that he would 
be .:eleased if he told the Magistrate every- 
thing they instructed him to say; thathe 
confessed tothe Magistrate through fear of 
the Police; and that his statement to the 
Magistrate was false. Now the question of 
the -zelevance and admissibility of the con- 
fession is for the Judge to decide; when 
be has decided that it is relevant, and it 
Las teen -laid before the 


ove test which they will have to apply is 
whether if appears to them to have been 
freely aud voluntarily made. Speaking 
generally, the burden of proving any fact 
which he asserta ìs upon the accused, In 
this case, if he alleged ill-treatment by 
the Polise or any inducement by them to 
him to confess he should have done some- 
Here the prosecution 
tendered the confession and examined the 
Magistrate recording it to show that it waa 
voluntarily made. Not a question was asked 
of the Magistrate in 


o 


Jury, it is for . 
J them to appraise its value as evidence, and 


cross-examination to ' 
. suggest fhe contrary, nor was a question 


- his trial but was acquitted by the 
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asked of the Sub-Inspestor who bad bad 
charge of the case throughout to suggest 
that there had been any improper conduct on 
the part of the Police by way of either ill- 
treatment or inducement. Fifteen days after 
the confession the accused adhered to it 
before theCommitting Magistrate. It was 
not until the trial in the Court of Session 
that the accused withdrew his previous 
statements. It cannot be eaid that the 
direction of the learned Judge was erroneous, 
still léss that it vitiated the verdict. The 
charge must’ be read as a whole, and later 
on the learned Judge was careful to im- 
¿press upon the Jury that it was only if 
they fonnd- the statement to have been volun- 
tarily made that they could take it into 
account as evidence. He left it to, the 


Jury to decide whether in the circumstances, 


the confession should be regarded as genuine 
or not, Lhere.seems to be no force in the 
contention that the Jury were misdirected 
by the Judge. 


Turning to the facts, which we are en- 


_ titled, and indeed bound, to consider under 


Chapter XXVII, Criminal Prosedure Code, 
they are very simple and it is uunecessary to 
recapitulate them, as they are set out clearly 


and gsuocinetly in the charge to the Jury. 


The story told by Nepali Lalung clearly 
implicates Kabili, Rabiram and himself in 
the murder of Mangal Singh. The question 
is whether it ein be accepted as the trus 
version of the matter. Nepali was on his 
own showing an accomplice and was tendered 
and accepted a pardon under section 337, 


- Criminal Procedure Code. It was essential 


that his) evidence should be corroborated in 
material particulars. “The Jury evidently 
were of opinion that it was, and also the 
Judge, as he accepted the Jury’s verdict. 
We see no reason to differ. In the first 
place we have the confession of the aconsed 
Kabili which appears to have been freely 
and voluntarily made. It differs from 
Nepali’s story in some important particulars, 
Nepali describes Rabiram the brother of 
Kabili as being present and taking a lead- 
ing part in the murder. Kabili’s confession 
makes’ no mention of Rabiram, but this was, 
no doubt, from a desire on his part to screen 
his brother. Rabiram was also put upon 
Jury, 
presumably because there was nothing 
against him but Nepali’s statement. Then 
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Nepali states that Mangal and Kabili went 
away in Dasibar’s boat and that he fol-° 
lowed in another boat and joined them 
afterwards; while Kabili says that Mangal 
aud Nepali were in Dasibar’s boat, and that 
he joined them afterwards. Dasibar corro- 
borates Nepali. The motive for the crime 
spoken to by Nepaliis corroborated both by 
Kabili’s confession and by the evidence of 
Namala, the wife of Sat Singh, with whom 
Mangal is said to have had an- intrigue. 
Kabili adds on this point that both Mangal 
and he used to visit Namala. It would 
appear at first sight that Nepali’s story was 
improbable, inasmuch as he poses as a 
slose friend of Mangal Singh. - Why then 
should he for -a paltry sum of Rs, 20, which 
does not appear to have been paid, join . 
with Kabili and Rabiram in murdering 
Mangal Singh deliberately and in cold blcod? 
It may be that Nepali has not told the whole 
truth on the question of motive. Something 
of that kiud is indicated by Kabili, when 
in his confession he stated that Mangal 
Singh and, Nepali Lalung also had quarrels 
between them. But Nepali has never sought 
to exculpate himself with regard to the 
share which he took in the actual murder. 
After. giving the case our best consideration, 
we find it to be a true case against Kabili 
Katoni. There appear to be no mitigating 
circumstances, which would justify ` the - 
inflistion of “the lesser sentence. The mur- 
der was most aruel and deliberate. We 
accordingly dismiss the appeal and confirm 
the sentence of death. ga 3 
Appeal dismissed, 


~ 


MADRAS HIGH COURT, 
_ ORIMINAL Revision Case No. 56 or 1918, 
Carina Revision Petition No, 43 
or 1918, 
July 17; 1918. 
Present: Mr. Justice Sadasiva Aiyar and 
| Mr. Justige Napier, 
KUTTI CHAMI MOOTHAN AND OTHERS 
~~ACCUSED— PETITIONERS 
` versus 5 
RAMA PATTAR—COYPLAINANT 


— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 298 —‘Defile',’ 
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meaning of —Entry of members of Moothan caste into 
precincts of temple open to non-Brahmins— Offence. 

The word ‘defile’ in section 295, Indian Penal Code 
is not confined to the idea'of making dirty but is also 
extended to ceremonial pollution, which however 
must be proved. 

Wherd the accused, who belonged tothe Moothan 
caste in Malabar and claimed the status of Vaisyas, 
entered into the Nallambalam of a temple which 
was open to non-Brahmins: 

Held, that their act did not amount to ‘defiling’ 
the temple, within the meaning of section 295, Indian 
Penal Code, ‘ : 

Petition under sections 435 and 439 of 
the Code of Oriminal Procedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate of Palghat Division, in Criminal 
Appeal No. 113 of 1917, confirming the 
conviction and sentence passed on the 
acchsed in Calendar Case No. 203 of 1917, 


- 


- on the file of the Court of the 2nd Class 


Magistrate of Alathoor, 


- Mr, K. F. Laksmana Rau, for Mr, Dorai- 
swamy Ayyar, for the Petitioners. 
Mr. K. P. Kesava Menon, for the Re: 


spondent, d i ; 3 
The Public Prosecutor, for the Crown. 
ORDER.. 


Savasiva ÅIYAR, J.—The accused belong 
_to the “Moothan” caste, which is one of 
the divisions of the Sudra caste. There 
is nothing to show that their caste status 
‘is less high than that of Naira and on 
the other hand while most Nairs are con- 
tent, to call themselves Sudras, Moothans 
have been trying to claim the status of 
Vaisyas as following the profession of trade; 
their women are called Chettichiyars and 
some of them have adopted the Vaisya 
surname. “Gupta”, 7 -> 

The prosesntion theory that while a 
Nair’s entry into the Nallambalam of the 
temple does -.not pollute the temple or 
the idols in it, the entry of a . Moothan 
.does so is prima facie improbable and I 
may say it almost.amounts to an absurdity. 

The contention that the particular custom 
in this temple is to make such entry an 
act of pollution, is sought to be proved 
by tha evidence of Brahmin and Nair 
witnesses who gave no reason for their 
extraordinary opinion, which is clearly of 
very little worth 

I would set aside the sonviction 
sentences and order the fines to 
uniad, 


and 
be re- 
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Napier, J.—I agree. I accept the con- 
tention that the word ‘defile’ cannot be 
confined to the idea of making dirty but 
must also be extended to ceremonial pollu- 
tion, but it is certainly necessary to prove 
ro'lution. The caste of the acoused is not 
one ‘of the polluting castes, vide Malabar 
Gazetteer, page 117. Neither is the act 
alleged, one confined by right to Brahmins 
as was the case in Sivakoti Swami (1) 
where a goldsmith touched the idol It is 
simply presence in that part of a temple which 
is open to non-Brahmins but is alleged 
not to be open to the caste of the accused. 
In my opinion this is not ‘defiling’ within 
the meaning of section 295 of the Indian 
Penal Coda. 

M. C, P. 


Conviction quashed, 
(1) 1 Weir 253, 





CALCUTTA HIGH COURT. 
Criminar Revision Case No. 524 or 1918. 
July 17, 1913. 

Present :—Mr. Justice Richardson and 
` Justice Sir Syed Shamsul Huda, Kr. 
JALALUDDIN PESHAWARI— PETITIONER 

| versus 

EMPEROR—Oprosire Party. 

Bengal Excise Act (F B. O. of 1809), ss. 46, 83 (a) 
—Offence under 8 46—Complaint by Police Officer 
below rank of officer-in-charye of Police Station, legality 
of—Magistrate, jurisdiction of, to take cognizance of 
offence—Oriminal Procedure Code (Act V of 1898), se. 


580 (pi, 537. h ; 
-On the report of a Junior Sub-Inspector of Police 


below the rank of an oftficer-in-charge ofa Police 


Station, a Magistrate took cognizance of a case under 
section 44 of tho Bengal Excise Act and convicted 
the offender: : 

Held, 1) that the Magistrate's proceedings were 
void under clause (p) of section 580, Criminal’ Pro- 
cedure Code, inasmuch as he was debarred by 
section 83 a) of tho Bengal Bxciso Act from taking 
cognizance of the case on such a report or complaint; 
[p. 815, col. 1.] 

(2) that the defect in the proceedings was nota 
mere irregularity to which section 587, Criminal Pro- 
cedure Code, applied, as that section presupposed a 


trial by a Court of competent jurisdiction. [p, 815, 
col. 1.) 
. Rule against the order of the Chief 


Presidency Magistrate, Calcutta. 

FACTS appear from the judgment, 

Mr. Langford James (with him Babus 
Manoj Mohan Bose, Manmohan Bose and J. M, 
Mittra), for tho Petitionor.—This is a Rule 
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- to show cause why the conviction and sen- 
tence of the petitioner under section 46 
of the Bengal Excise Act of 1909 should 


not be set aside. ! The provisions of section . 


83 of the Bengal Excise Act not having 
baen complied with, the whole proceeding is 
‘invalid. Mr. R. K. Mukerjes, on whose 
compJaint the accused was sent for trial, 
was-not an officer authorised or empowered 
oe up the accused for trial. The 

efest is not one which can be cured by 
section 537 cf the Criminal Procedure Code, 
besause the trial must ba held by a Court 
of competent jurisdiction. ere everything 
was done without jurisdiction and s9 the 
conviction cannot stand. Rəfera to sestion 
530 of the Criminal Procedure Code. -= ` 

„Mr, Orr, Deputy Legal Remembranser, 
for the Orown, submitted that in the 
Presidency town, cases were generally sent 
to the Magistrate by the order of the 
Assistant GWommissioner of Police or Daputy 
Commissioner of folioa, and in this casa 
the aconsed was sent for trial by thetorder 
‘of the Daputy Commissioner of Folise, and 
Mr. R. K. Mukerjee was the formal com- 
plainant. 

(Mr. Langford James:—Mr. R. K. Mukerjee 
had no authority to institute the com- 
plaint.] : 

He was a, Sub-Inspestor not balow the 
rank of an officer-in charge of the Thana. 
Refers to section 4 of the Code of Crimi- 
nal Procedure in which’ the expression 
offiser-in-chargeofa Police Station” has been 
defined. Refers also to section 19 of the 
General Clauses Act (X of 1897), Rəfers 
also to rule 18 of ‘the Excise Manual, 
Volume II, page 249. Even assuming that 
there had been any defest ia the procedere 
that was cured by section 537 of the Crimi. 
nal Procedure Code. . 

Mr. Langford James, briefly replied. 

- JUDGMENT.—This Rule was issu3d on 
the Chief Presidency Magistrate of Calontta 
to show sause why the conviction of the 
petitioner and the sentence passed upon him 
should not ba set aside on the groand 
specified ag ground (c) in the petition. 
Ground (e) is in these terms: “For that 
the whole trial was irregular and invalid 
inasmuch as the junior offisar Mr. R, K. 
Mukerjee was not legally asmpetant to. 
send up this case to the Magistrate’, The 
petitioner, ib appears, has been sanviated 


Pa | 
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_in-chagge of a Police Station. 
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and sentenced under section 46 of the 
Bengal Excise Act, 1909. Clause (a) of 
section 83 of the Act lays down that no 
Magistrate shall take cognizance of an 
offence referred to in section 46 except on 
his own knowledge or suspicion, or on the 
complaint or report of an Excise Officer 
or an officer empowered in this behalf by 
the Local Gayernment. Now, the only com- 
plaint or report which “we can find in this 
case is the document marked Exhibit A. 
The heading is “Report of serious ‘case’ of , 
section E Town on -the 10th day of April 
1918”, _The dosument purports to . be 
signed by R. K. Mukerjee. In the first 
column the name of Sub-Inspestor R, K. 
Mukerjee appears again as the name of 
the complainant. It may be that Sub- 
Inspector .R. K. Mukerjes had been autho- 
rised by one of his” superior officers to 
make this somplaint or report, bat we can 
see no reason for saying that the case was 
not -instituted by the report or complaint 
made,by him or that the Magistrate did 
not take cognizance of the case on that 
report or complaint. The Sab Inspector is 
not an Excise Officer and the question 
therefore is whether’ he was “an officer 
empowered in this behalf by the Local 
Government” within the meaning of section 
83 (a). Turning to Chapter X of Volume 
II of the Excise Manual we find a number 
of rules or instructions issued by the 
Board of Revenue. Rule 18 refers to 
section 83 (a) and states that the officers 
empowered by the Local’ Government ard 
Police Officers not below the rank of officers- 
The rule 
quotes a Government notification which was 
not placed before us, and there is no reason 
for supposirg that the effect of the noti- 
fication is not accurately raproduced. There 
is no definition of “officer-in-charge cf a 
Poliss Station” ia the Hxoisa, Act but the 
term is defined in the Oriminal Peooadure 
Coda [section 4 (h)]. In the present case in 
our opinion Sub-Inspector R. K. Makerjee 
was an officer below the rank of an offizer- 
in-charge of a Police Station. He was a Sub- 
Inspector attached to the Jorasanko Police 
Station, but at all material timas be appears 
to have been subordinate to Sab Inspector 
Masud Hossein who was the offiser-in charge 
of the Station. The mere fast that ‘both 
officers were Sub Inspectors is not sufficient, >` 


WA 


§ 


. fact on which his 
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Mr, Orr, appearing for the Crown, has urged 


_that this objection’ to the trial was not 
Court below until the evi-' 


taken in the 
dence’ had all been recorded, But it was 
taken at that stage and it was opèn to the 


` Magistrate then to take aiditional evidence, 


if there was any doubt as to a question of 
jurisdistion. depsnded, 
He ‘did not take that step. Apparently he 
had no doubt as to the facts and no sug- 
gestion seems to have been- made that the 
facts were not as. we have stated them, 


- He seems to have thought that he „had no 


‘power to quash the whole proceedings. He 
_had power, however, if it was shown to him 
that the proceedings had not been legally 
instituted and that-he had no jurisdiction 
to hear the case, to acquit “the accused on 
that ground. The defect was not a mare 
irregularity to which sestion 537 of ‘the 
Criminal Procedure Code applies. © Apart 
from anything elsé, that section presupposes 
atrial by a Court of competent. juris- 
diction. Here the Magistrates proceed- 
ings are void under clause (p) of section 530. 
He had tried an offender whom he was not 
empowered fo try. In the sireumstances 
he was debarred by the Ast from taking 
‘cognizange of the oase. _ 

We may mention that this is the second 
time within .» few days in which the- 
authority of a Police Officer to make a som- 
plaint or report under section 83 (a) of the 
Bengal Excise Act has bean brought ia 
question before us, and we are of opinion 


. that in such cases the complaint or report 
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‘should show on its face that it is made by” 


some officer who has the requisite authority. 
The result is thatthis Rule is made ab- 

solute and the sonvistion and sentence are 

set aside, on the ground thatthe Magistrate’s 

proceedings are void. The petitioner will be 

discharged from his bail-bond. 

“ Rule made absolute. 


` 


N 
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ALLAHABAD HIGH COURT. 
Caiminan Reviston Nu. 110 or 1918. 
May 22,1918. 

Present: ~Justica Sir P, O. Bunarji, Kr. 
SHEO SAMPAT PANDE — APPLICANT 
VETSNS 
EMPE }ROR—O-Postre Party, 


l Griminal Procedure Code (Act V of 1898), ss. 4, 


` 
s 


` 


. against one Barbu for arrears of rent. 
‘claimed Rs. 15-11-0 as principal and interést; 


Bis- 


195, 478—Penal Code (Act XLV of 1860), ss. 193, 210 
—"Complaint’, what is—Sanction to prosecute— 
Perjury, trial for, without sanction or complaint, 
legality of. . 

Accused, who held a decree ogani the com- 
plainant, recovered in execution of the decree a sum 
larger than was due thereunder. The complainant 
thereupon applicd to the Court for sanction to 
prosecute the accused. No sanction was granted, 
nor was any action taken under section 476 of the 
Criminal Procedure Code. The presiding officer of 
the Court, however, addressed to the Magistrate of 
the district a letter in which he stated all the facts 
and concluded by soliciting orders in the case. The 
Sub-Divisional Officer through whom the letter was 
submitted, instead of sending it onto the District 
Magistrate, himself ordered “the prosecution of the 
accused and tried and convicted him under sections 
193 and 210 of the Penal Oode: 

Held, (1) that the letter addressed to the District 
Magistrate did not amount toa complaint within 


- the meaning of section 476 of the Criminal Procedure , 


Code; [p. 816, col. 2.] 

(2) that no sanotion having~béen granted under 
section 195 of the Criminal Procedure Code and 
thero being no complaint under section 476 of the 
Code, the trial arid conviction of-the accused were 
ilegal. [p. 816, col. 2.] 

Criminal revision from an order of the 
Séssions Judge of Gorakhpur. 

Mr. Peary Lal Banerjee (with him Mr. N. 
P. Upadhyaya), for the Applicant. 

Mr. R. Maleumson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant Sheo Sam- 
pat, who is an old man of seventy, haa 
been convicted under sections 193 and 
210 of the~ Indian Penal Code under 
the following ‘circumstances. Sheo Sampat 
brought a suit in the Revenue Court 


He 


an ex parte decree was passed in his favour 


“on the 29th of Ssptember 19:6 for Rs.9 40 


and “Rs. 25-0 costs, total Rs. 119-0. The 
judgment-debtor, Barbu, made an application 
to have the cx parte deoree set aside, This 
application “was granted.. The cae was 
re-heard and on the 24th of May 1917 a 
decree was made, for Rs. 8-3-0 which inolud- 
ed costs. Onthe 19th of May 1917, Sheo 
Sampat filed an application for execution 
of the decree. In that application the 
date of the decree-was erroneously mention- 
ed as the 20th of June 1917 and the amount 
claimed was put down as Rs. 16-11-0. He 
took out attachment of some property of 
the judgment-debtor. Meanwhile the judg- 
ment-debtor deposited the full amount of 
the desree. In pursuance of the order of 


“attachment of the property of the judgment. 


~ 
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debtor some bulloaks were attached by the 
Amin. The judgment debtor paid the Amin 
Rs, 17-56 which was the amount mentioned 
in the warrant of attachment, and this 
amount was received by Sheo Sampat who 
gravted to the judgment-debtor a recsipt 
in full for the aforesaid sum of Rs.17-5-4. 
Subsequently he filed an application in the 
Court which’ was executing the decree, 


. stating that be had made a mistake and 


0 


.was granted. 


that the amount due to him was only 
Rs 830 and so more. Three days before 
the date of that, application the judgment- 
debtor had applied to the Court to sanction 
the prosecution of “Sheo Sampat, No sanotion 
The Assistant Collector of 
the second class, who was the Tahsildar 
in whose Court: the execution proceedings 
were held, did not take aotion under section 


476 of the Code of Oriminal Procedure, but 


on the 6th of -October 1917 he addressed 
to the Magistrate of the district ,a letter in 
which he stated all the facts and sonclud- 
ed by soliciting orders in the case. This 
letter was intended to be submitted to 
the District Magistrate through the 
Sub Divisional Officer, Mr. Gurney. 
Mr. Gurney instead of sending the 
applisation to the District Magistrate bim. 
self ordered the prosecution of Sheo Sampat 
and issued proaess against him. He himself 
tried the case and convicted heo Sampat 
and sentenced him to two years’ rigorous 
imprisonment and a fine. This conviction 
was upheld by the lower Appellate Court. 
The first contention in revision is that 
the trial was without 
therefore, illegal. The offences of which the 
applicant Shea Sampat has been.convisted 
are offenges referred to in section 195 of 
the Code of Criminal’ Procedure, Therefore 
it was absolutely necessary either that 
sanction for the prosecution was granted or 
that a complaint was made by the officer 


before whom the offence. «as committed, 
or some officer to whom he was 
subordinate. As I have already stated, no 


sanction was granted and as no proceedings 
were taken under section 476 if cannot be 
said that a complaint was made under 
that section. There remains, therefore, 
the question whether the letter of the 6th 
of Ostober 1917, addressed to the Magistrate 
of the district, amounted to a complaist 
within the meaning. of that expression’ as 
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“ would be stretching the 


action in the matter. 


sanction .and was, , 


- {Rois 


defined in the Code of Criminal Prosedure. 


I fxd it very difficult to hold that it was >` 


All that the Tahsildar did was 
He did not 


a complaint. 
to state the fasts of the case. 


ask that any action should be taken by ` 


the Magistrate, nor did he intend_that the 
Magistrate should proceed according -to law 
against Sheo Sampat. 
in the letter after stating the facts, was 
“I beg to solicit orders.” From this it may 
be inferred that he asked the Magistrate 
of the district, who also’ happened to be 
the Collector to. whom’.the Tahsildar was 
subordinate, to instruct him as to what 
action he should take in the matter. It 
meaning of the 
expression “osomplaint” to hold that the 
Tahsildar by writing this letter made acom- 
plaint and intended the letter to be treated 
as a complaint against Sheo Sampat with a 
view to the Magistrate taking action. If 
that had been the intention, he would not 
have solicited .orders which apparently 
meant orders to him to take 
Under these ciraum- 
stances I am unable to agree with the 
learned Sessions Judge that there was a 
complaint by the Tahsildar in this case, 
and that consequently the Magistrate who 


` tried the case should take cognizance of it, 


In my opinion, as there was na complaint, 
the trial was illegal and the conviction must 
be set aside. 

I have also considered the merits of the 
sase. I am unable to hold that the accused 
Sheo Sampat intentionally made a false 
statement in his application for execution. 
The statement contained in that application 
was no doubt false but I am not satisfied 
that he knew that the statement was false, 
or believed that it was untrue, and that 
he made the untrue statement intentionally, 
ln this view the conviction of Sheo Sampat 
cannot be maintained, 

I allow the application;set aside the can. 
vistion and sentence and direst that the fine, 
if paid, ba refanded. The applicant need not 
surrender to his bail, The bail bond is 
discharged. : ; 
Order set aside, 


The only thing stated ` 


some - 


0 
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SIND JUDICIAL COMMISSIONER'S: 


COURT. 
MisceLLanzous Civin Appear No, 5 or 1917. 
October 16, 1917. - 
| Present: :—Mr, Pratt,-J, Ch: and Mr. Crouch, 
A. J. ©.. 
D Sheikh MAHOMED YAKUB -—APPELLANT 
versus 2 


Musamma! RADHIBAI—Responpent. 
Civil Procedure Code (Act F of 1908), O. XXIH, rr. 
1, 8—@uardiansand Wards Act (VIII of 1890), ss. 17, 
19 (b)— Withdrawal of suit after decree, whether per- 
missible—Campromise regarding removal of guardian 


duly appointed by Court, legality of-—Hindu Law— - 


Father, rights of, as natural guardian, whether affected 
bY conversion to other veligion—Caste 
“Removal Act (XXI of 1850), s. 1. 

The procedure of, withdrawal. from a suit under 
Order XXIII, rule 1, of the Civil Procedure Code 
applies only to pending suits, before a decree has 
beer made. [p. 817, col, 2.] 

An application for guardianship daty made under 
the Guardians and Wards Act, and on which an order 
appointing a guardian has been’ duly made, cannot 
be withdrawn under Order XXIII, rule}, Civil Pro- 
cedure Code, by the applicant during the course óf 
an appeal fled by the opponent, in spite of both the 
appellant and the respondent being consentin, 
parties to the withdrawal. [p. 817, col 2; p. 819, col. 1. 
- Nor can the respondent’s withdrawal be recorded 
asa compromise under Order XXIII, rule 3, Civil 
Procedure Code, inasmuch as its -effect would be to 
withdraw from the determination of the Court the 
vonsideration of the welfare of the minor and to 
defeat the provisions of sections 40 and 42 of the 
Guardians and Wards Act. [p. 818, col. 1.] - 

Section 19 (b) of the Guardians and Wards Act 
recognizes the natural right of the father, but as the 
section is controlled by section 17, of the Act the 
paramount consideration in appointing a guardian is 
the welfare of the minor. [p. 818, col. 2; p, 819, col. 1.) 

That portion of the Hindu Law which disqualifies BR 
father, on account of the loss of caste involved. in his 
conversion to any othef religion, from becoming the 
guardian of his children after his conversion having 
been abrogated by Act XXI of 1850, the mere fact of 
conversion of a Hindu father to Tslam is not, per se, 
sufficient to deprive him of his natural rights of 
guardianship over his children. [p. 819, col, 1.] 


Appeal against the order-of the District 
Judge, Hyderabad. 

The Hon’ble Mr, Fazal-2- Hussein, assisted 
by Mr. T, G. Elphinston, for the Appellant. 

Mr, Abdul Rahman Mahomed Yakub, for 
the Respondent. 

JUDGMENT. 

Pratt, J.O.—This is anappeal by Dr. 
Wassanmal alias Sheikh Mahomed Yakub 
against an order of the District Judge, 
Hyderabad, appoivting his wife Radhibai 
guardian of the persons of four of their 
minor children—two girls aged 13 and 7-and 
two boys aged 4 and 2 years respectively, 

52 = we 
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The appellant, who was a Hyderabad 
Amil, was converted to Islam on the 6th 
- August 1916 and his wifə the respondent 
thereupon applied to the District ludge 
to be appointed guardian of these children. 

The order under appeal was made on 
this applisation of the respondent and the 
appellant contends that his conversion does 


. not affect his natural right to be guardian of 


his children and that the District Judge 
erred on the merits in desiding that he 
was not fit to be their guardian, 

Subsequent to the order of the District 
Judge the respondent Radhibai returned to the 
protection of her husband and her Counsel 


. atates that she withdraws her application 


to be appointed guardian. It is contended 
that we should give effest to this with- 
drawal by setting aside all orders that 
have been made on her application. 

The procedure previded inthe Civil Pro- 
cedure Code is applicable, so faras may be, to 
proceedings under the Guardians and Wards 
Act VII of 1890. Bat Order XXIII, rale L 
(1), does not allow a plaintiff who has appeal- 
ed to get rid of the decree thathas been . 
made by the simple process of withdraw- 
ing the suit. The case of Satyabhamabat v. 
Ganesh (1) is an authority on the point, 
and it was there said that righta actually 
vested and created by the decree sannot 
be annulled by the plaintiff's withdrawal 


of his own free’ will and without the. 
consent of the Court. There have been 
conflisting decisions as to whether a 


plaintiff-appellant san in appeal withdraw 
with “leave of the Court under Order A XIII, 
rule 1 (2), from a sait which has been 
dismissed. But we think the correct View is 
that taken in Eknath Ronojz v. Ranojt Bawajz 
(2) that this procedure only applies to pending 


‘guitsand before the decree has been made. 


The effeat of these two cases is that with- 
drawal with or withont leave of the Court 
from a suit or of a suit does not enable 
a party in appeal to get rid of the 
decree. 

No doubt here the nasip seeking to 
get rid of the order. of: the lower Court», 
is the party in whose favour the order has 
been made, but that does not affect the 
question for the same line of reasoning 
applies. A party in whose favour a decree 


(1) 29 B. 13; 6 Bom. L. R. 538. 4 
(2) 10 Ind. Cas. 818; 36 B. 261; 18 Bom, L, R, 237, 
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or order is passed could get it 
by adjustment or compromise under Order 
XXIII, rule 3. If the respondent’s withdrawal 
_be regarded as a compromise under which 
the- appellant is declared guardian, then in 
my opinion that would not bea lawful com- 
promise and the Court should not record 
it. Its effect would be to withdraw from 
the determination of the Court the son- 


sideration of the welfare of the minors and . 


it would defeat the provisions of section 
40 of the Guardians and Wards Ast, under 
which the guardian cannot be discharged 
without’ leave of the Court, and of section 
42, which empowers the Court in that event 
to appoint another guardian. 

‘The appeal must, therefore, “be ‘heard ana 
desided on the merits. 

Under section 19 (b) the District Judge 
could not appoint the mother guardian un- 
less he found that the father was not fit. 
The District Judge considers that up to 
-the date of his conversion the appellant 
was fit to be guardian of his children 
and has based his order solely on events 
that occurred at the time of the conversion. 

These events are those’ deposed to by 
Radhibai, On the evening that he embras- 
ed. Islam the appellant took his wife and 
children out for a drive on. the pretext 
of giving them an outing. He took them 
to a house where he confined them and 
separated the, mother from the children. 
Then in the morning he brought Radhibai 
bask to his brother’s house and left her 
there and disappeared with the children, 
This evidence has been believed by the 
District Judge, and we think it more prob- 
able than the suggestion that the children 
were removed without appellant’s knowledge 
by some of the Hindu relations. We have 
also no doubt that the appellant withheld 
the children from the Court and wilfully 
disobeyed orders made from time to time 
for their production. The telegrams from 
Kashmore in particular show that the 
appellant was aware of the whereabouts 
of the children. : 
- On these facts the District Judge says 
the appellant was guilty of oruelty in 
separating thé children from their mother, 
that he subordinated the children’s interests 
to a fanatical zeal for their soonversion 
and that he withdrew the ctildren from 

the guardianship of the Court, 
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set aside ` 
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These do not appear to me to be suff- 
cient reasons for depriving the father of his 
natural rights. If he is condemned for 
cruelty in separating ‘the children from 
the mother, allowance must be made for 
his fear that the mother would separate 
the children from him. T think what 
was operating upon his mind was not 
fanaticism but fear of the Hindu relations. 
- The District Judge refers to a dictum 
of Bowen, L. J., in the case of Agar- Ellis, 
In re; Agar- Ellis y. Lascelles (3), where with- 
drawal of a Ward from the jutisdistion of 
the Court was instanced as a case where 
the Court would interfere with the rights 
of the father. But the learned Judge was 
there referring ta. the partial restriction 
on the rights of the father when he is 
restrained by the Court from taking a ward 
of the Court ont of jurisdiction. This is 
made clear by the corresponding passage 
in the judgment of Cotton, L. J., at page 333 
of the same report. The case is one which 
does not support the District Judge’s order, 
for it proceeds on the ground that the 
Court should not, except in very extreme 
eases,” interfere “with the discretion of 
the father but should leave to him the 
responsibility of exercising the power which 
nature has given to him by the binth of the 
child,” 

I shall not, however, refer to English 
eases for two reasons, In the first place, as 
pointed ont by my brother Crouch in the 
interlocutory jugment in this matter, the dicta 
of English Judges refer to different social 
conditions. And in the second place, the 
whole law is contained in Act VIII of 
1890 which is a consolidating Act. As 
said by Lord Herachell, in Bank of England 
v. Vagliano (4): “The purpore of such a 


N 


Statute surely was that on any point speci- ` 


fically dealt with by if the law should be 
ascertained by interpreting the language 
used, instead of, as before, by roaming over & 
vast number of authorities in order to 
discover what the law was, extracting it 
by a minute critical, examination of the prior 
decisions.” | 

If we refer 
fectly simple. 


zE 
(3) a 1 Ch D. 817; 53 D. 
161; 32 W. R 
(4) AARNE ‘C. 107; 60 L.J. Q. B, 145; 641. T, 
353; 3) W, R657; 55 J. P, 676, 


to the Act the law is per- 
Section 19 (b) recognizes 


J. Ch. 10; 50 L. T. 


zæ 
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the natural rigbt of the’ father, but this 
is controlled by section 17 according to 
which the patamount consideration is the 
welfare of the minor. If a reférence is 
necessary on this point I would mention 
the cases of Skinner v. Orde (b); 
Inthe matter of Saithri (6) and In re Gulbat 
and ILilbai (7). : 

It is suggested that as section17 refers 
to what is consistent with 
which the minor is subject, Hindu child. 
ren cannot be subjected to the guardian- 
ship of a Muhammadan father. But the 
father is guardian under Hindu Law and 
that portion of Hindu Law whioh disquali- 
fies the father on account of the loss of caste 
Involved in his conversion is abrogated by Ast 
XXI of 1850. x 

Thus the question whether the appellant 
is a fib person to be guardian of his 
children must be desided by considerations 
affecting the welfare of the minors. Now 
after the District Judge made his order 
the.main ground on which Radhibai’s ap- 
plication had been made was removed by 
her return to ber husband, for the appellant 
-is now able to provide a home for his 
children. 

The question of the appellant’s conduct 
at the time of his conversion I have already 
dealt with. There remains only the question 
of religion. Ag 

The mere fact of conversion is not pêr 
se a reagon for declaring the father unfit, for 


the Courts cannot say that one religion is bet-- 


ter than another, ` 

But the girl of 13 and perhaps also the 
girlof 7 are old enough for Hindu beliefs 
and Hindu ritual to have made some 
impression ọn their minds, Their conver- 
sion would ‘be a break in the continuity 
of their spiritual development. It would 
“also have the effect of breaking the ties 
of relationship and affestion connected with 
their Hindu life. Butnow that the mother 
has returned to live with the father a 
breach with Hindu relations is, I am afraid, 
inevitable. And as to religion the parents 
have agreed - that the children shall make 
their own selestion when older. This is 
. not an ideal arrangement but is pər- 


(5) 14M. I. A. 309, 10 B. L. R. 125; 2 Suth. P, CO 
J. 521; 3 Sar. P. O J. 84: 20 E R 802 T 

(8) 16 B. 307; 8 Ind, Dec. (N. 8.) 683, 

(7) 32 B, 50; 9 Bom. L. R, 923, 
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haps ,the best possible in the circum- 
stances. 

As the parents are living together and 
provide a home for the chil- 
dren, I think the welfare of the children 
will be promoted by their living in' that 
home. The elder girl who is old enough 
to express an intelligent preference wishes 
to live with her parents. think wa 
should allow the family to resume its normal 
life and should refrain from passing any 
order which might disturb the harmony of 
the family by impairing the authority of the 
father as head of the family and natural 
guardian of his children. 

Although the respondent has not contested. 
the appeal, we have heard two Hindu 
relations who have opposed it with a Leat 
which betrays the odium theologicum. They 
suggest that the appellant might at some 
fufure time drive Radhibai out of his 
house and deprive the children” of her care. 
I cannot believe there is any ground for 
this suggestion bit if the appellant does 
break up the children’s homa, the respond- 
ent will be able to renew her applica- 
tion. 

I would accordingly reverse the order - 
of the District Judge and make no order as to 
costs. a 

Crovea, A. J. C.—I concur, The word 
“suit? in Order XXIII means, I consider, 
the attempt to gainan end by legal prosess, 
and the withdrawal by the plaintiff from 
such an attempt cannot have the effeat 
of depriving any other party of rights 
conferred by any order passed by the 
Court in the suit, or relieve the plaintiff 
himself of any duties so imposed. Once 
a person has, on his own petition, been 
appointed a guardian, the question whe- 
ther or not the guardianship should be 
terminated ig one for the Court to decide, 
and a mere statement that he withdraws 
his petition cannot change the special status 
of theminor which has been created by the 
Oourt. 

If this Court were now dealing with 
the case on the original side, there oan 
be no doubt that it would be not only 
unnecessary but improper to remove the 
father from his position as guardian and 
appoint the mother. The mother is con- 
tent to live with her husband and the 
phildrer, so far as they are competent to 

as . 


‘ 


usual 
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express an opinion, raise no objection to 
residing with their parents, under the 
conditions. The father has been 
guilty of robbing, which amounts to such ` 
misconduct as in law renders him unfit to 
be guardian; tho mother‘has shown herwolf 
to be a person of resolute character and 
stroug couvictious, with a powerful backing 
in her religious opinions. The mere possi- 
bility that the father’s influence may over- 
ride that of the mother, and that the 


‘shildren may at some future time be forced 


to adopt an uncongenial religion, forms no 
good ground for taking the very serious 
step of depriving the father of that authori- 
ty which is vested in him by law and 
which he is anxious to retain and trans- 
ferring it to the wife who is unwilling to 
accept it. The case as presented to us 
in appeal is essentially different from that 
with which the lower Court had to deal, 
and, though in ordinary cases I consider 
‘that great weight should be attashed to 
‘the opinion formed by the trying Court of_ 
the fitness or unfitness of a person to be 
guardian, I have no hesitation in the 
present case in agreeing to an order revers- 
ing that of the lower Court. 
Order reversed, 


CALCUTTA HIGH COURT. 
~ APPEAL FROM ORIGINAL Dacegee No. 39 
or 1915“ 
August 17, 1917. 
Présent:—-Juatice Sir John Woodroffe, Kr., ~ 
and Justice Sir Syed Shamsul Huda, Kr. - 
RAJANC KANTA MOOKSBRJHE AND 
OTHERS — PLAINTIFE3— APPELLANTS 
versus 


SECRETARY or STATE ror INDIA— 


Devenpant— RESPONDENT. 

Benyal Tenancy Act (VIII B. C. of 1885), ss. 104H, 
1114A- Specific Relief Act (I of 1877), s. 42, suits 
wnder—Limitation—Limitation Act (IX of 1908), Sch. 
I, Art. 120, : 

Section 10411 of the Rengal Tenancy Act refors 
only to suiis by persons aggrieved by an entry of a 
rent settled in Settlement Rent Roll prepared under 
sections 1041 to 104H of the Act, or by an omission 
to settle such rent. [p. 822,col 2] 

Where in a suit, which was described in the plaint 
is one under section 104R and section MIA of 
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the Bengal Tenancy Aot and section 42 of the 
Specific Relief Act, the reliefs claimed by the plaintiffs 
were inter alia the following:—_ - 

(ka) That the plaintiffs may be declared as occu» 
pancy ratyars, - 

(kha) That the land of schedule cha below may be 
declared as included in tho right which tho plaintiffs 
may be held to have. 

(ga) That proper rents may be fixed of the lands 
in Lhe posséssion of the plaintiffs*and Lime [or pay- 
ment of thosaid reut may be fixed. 

(gha) That the tenants under the plaintiffs may 
be held to have no rights as settled raiyats or ocen- 
pancy ratyats. 

(una) That the tenants under the plaintiffs may be 
declared to be korfa tenants (under-tenants): -~ 

Held, that so far as relief (ga) was concerned, the 
suit was one under section  104H of the Bengal 
Tenancy Act and was governad by the special law of 
limitation provided by that section, -but that the 
claim for other reliefs was outside the scope of 
that section, and to that extent the suit was one 
under section 42 0f the Specific Relief Act, as pro- 


t 


vided by the proviso to section 111A of the Bengal ~ 


Teuancy Act, to which the limitation applicable was 
that provided by Article 120 of Schedule I 
of the Limitation Act. [p. 822, col. 2; p. 823, 
col. 1.] 


Appeal against the dearee of the Sub- 
ordinate Judge, Noakhali, dated the 8th 
December 1914. a. 

Babus Gundda Oharan Sen and Satish 
Ohandra Bhatiacharyya, for the Appellants. 

Babus fam Charan Mitra and Ramesh 
Chandra Sen, for the Respondent. 

JUDGMENT.—The fasts of this case are 
shortly these. In the sourse-of a proseeding 


under Chapter X of the Bengal Tenancy | 


Act for settlement’ of rents and prepara- 
tion of Settlement Rent Roli in accordance 
with the provisions of section 104. of that 
Act in respect of a Mahal called Char 
Kbundkar bearing Touzi No. 1516 of the 
Noakhali Collectorate, plaintiffs claimed 
that they were occupancy razyats in res- 
pect of all the lands described in schedule 
cha of the plaint. The Revenue OfScer, 
however, held that plaintiffs were tenure- 
holders and only in respect of lands included 
in schedule ga -covering an area of 1,309 
bighas 9 cottas 8 chittaks, and he assessed 
the rent payable by the plaintiffs on the 
footing of their being tenants of that class 
by giving them.an allowance of 30 per cent, 
on the assets.. The plaintitfs being ‘recorded 
as tenure-holders, those holding ‘under 
them wera recorded as occupancy razyats, 
Against these’ orders of the Ravenud Officer 
passed prior to the final publication of 
tha Reeord of Rights, under rules framed 
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by the Local Government, an appeal lay 
to the Commissioner of the Division 
and the plaintiffs filed an appeal to the 
Commissioner of the Chittagong Division, who 
heard arguments but did not deliver judg- 
ment, On the 30th of August 1909, while the 
appeal was still pending before the Commis- 
sioner the record was finally published. Mean- 
while, the Local Government framed new 
rales whereby the authority of the Direstor 
of Land Records was substituted for that of 
the Commissioner of the Division for the 
purpose of hearing appeals under section 
104G and although nothing was said in 
the rules regarding pending appeals, the 
Commissioner of the Chittagong Division 
sent the appeal to the Director of Land 
Raesords for disposal. The parties seem to 
have acquiesced in the transfer of the 
_ appeal to the Director of Land Records, 
who heard the parties and same to the oon- 
clusion :— - 


(¢) That the plaintiffs’ jote covered an 
area slightly’ in exsess of 1,309 bigkas 9 
cottas and 8 chsttaks. 

(Gi) That the plaintiffs 
holders. 

(iit) That those holding under the plaint- 
iffs were occupancy ratyats. 

(iv) That the rent entered as payable 
to the plaintiffs by the tenants holding under 
them should in certain cases be raised. 

(v) That 30 per cent. on the assets 
allowed to the plaintiffs by the Revenue 
Officer was a correct basis for assessing the 
rent payable by the pleintiffs and should 
stand. 


The desision of the Director of Land 
Records on points (2) and (i) involyed an 
alteration in the. record as finally published. 
For- this and for certain other questions 
which arose under Regulation VII of 1822, 
with which we are not soncerned, the 
Direstor of Land Records referred the case 
to the Board of Revenue under section 
104G (2) of the Bengal Tenanoy Act as 
well as under the provisions of the said 
Regulation, This order of the Direstor 
of Land Records is dated the 15th of 
April 1910, The judgment’ of the Board 
of Revenue is dated the 2nd of May 1911, 
and it affirms the decision of the 
Director of Land Resords on all the 
points., 


were tennre- 


The present suit is brought by the 
plaintiffs for a declaration that they are 
osoupausy raiyaits and not tenura-holders, 
that they are occupancy razyats in respect 
of all the lands described in schedule cha 
of the plaint and nct in respect of lands 


‘of schedule ga only, that the assessment 


of rent made on the basis of their being 
tenure-holders and the refusal of the Reve- 
nue Authorities to recognize their tenansy 
in respect of the remaining lands of sohe- 
dule cha was illegal, that the Revenue 


-Anthorities were wrong in not fixing a 


time from which such rent was to take 
effect. The reliefs claimed by the plaintiffs 
are the following :— 


(ka) That the plaintiffs may ba declared as 
occupancy ratyats. 

(kha) That the land of schedule cha 
below may be declared as included in the 
right which the plaintifs may ba held to 
have. ` 


(ga) That proper rent may be fixed of 
the lauds in the possession of the plaintiffs 
and time for payment of the said- rent may 
be fixed. 

(gha) That the tenants under the plaintiffs 
may be held to have no right as settled 
yotyats or occupancy ratyals. 


(una) That the tenants under the plaint- 
iffy may be declared to bə korfa tenants 
(under-tenants). 


(cha) That a decree may be passed for 
costs in Court with fature interest. 


(chha) That a decree may be passed 
granting any other relief which the plaint- 
ifs are entitled to get in the fair judgment 
of the Court. ; 

The suit was desoribed in the plaint as 
one under section 104H and seation 111A 
of the Bangal Tenancy Act and section 
42 of the Spesific Relief Act. The learned 
Subordinate Judge, without entering into 
the merits of the case, has dismissed the 
sait on the ground of limitation, He holds 
that the suit is ne under section 104H 
of the Bengal Tenancy Act and not having 
baen brought within six months” from the 
date of the cartiticate of final publication 
of ths Rosord of Rights or within six 
montbs from the date of the disposal of 
the appeal by the Board of Revenue ig 


r 
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barred by the special limitation provided in 
that sestion. 

- On appeal,” 
us— 

(a) That the plaintiffs were not aware 
of the date on which the Board of Revenue 
gave their decision and that, therefore, the 
date of decision should, for ithe purpose 
of limitation, be deemed to be the date 
on which the plaintiffs -became aware of 
such decision and that, as a matter of 
fact, they came to know of it after a 
copy of the judgment was forwarded to 
the Commissioner on the 13th of October 
1911. 

(b) That the Commissioner of the Divi- 
sion was wrong in not deciding the appeal 
himself and its transfer to the Director 
of Land Records was illegal and as the 
Commissioner to whom the appeal lay has 
passed no decision on the. appeal, the suit 
cannot be said to have been filed more 
than six months after such decision. 

(c) That the suit is not one under sec- 
tion 104H and, therefore, the special limita- 
tion provided by that section does not 
apply. : 

‘As regards the first and the second 
points, it appears to us that the Commis- 
sioner‘ having transferred the appeals to 
the Direstor of Land Resords and the 
plaintiffs, who were the appellants, having 
,yaised no objection to such transfer, but 
having on the other hand acquiesced in 
his jurisdistion by appearing and arguing 
the appeal before him, should not be allowed 
to raise the objection now. Even if plaint- 
iffs’ contention is correct, they must be 
held to have abandoned their appeal to 
the Commissioner and the sait, if it is 


it has been urged before 


one under section 104H, would- still be, 


‘barred. The Director of Land Records 
delivered his judgment on the 15th of 
April 1910, and if he was the final appel- 
late authority the suit filed òn the 12th 
of April 1912 was clearly out cf 
time, 

Assuming, however, that the appeal to 
the Director of Land Records was not 
finally disposed of until the Board of 
Reveniié gave their decision on the recom- 
mendations made by the Director, we still 
think that the date of sush decision must 
be taken to be the 2nd of May 1911, 7. e., 
the date which it purports to bear and 


~ 


. settle such a rent. 


“question of 


that tHe date of plaiatifts” knowledge is 
wholly immaterial. Plaintiffs have not 
shown that there has been any error in 
dating the judgment and we must presume 
that it has been correctly dated. 

As regards the third point, we are of 
opinion that except i in so far as the plaint- 
iffs ask for proper rent to be fixed for 
lands regarding which their tenancy has 
been recognised and for a “date to be fixed 
from which such rent is to take ‘effect, 
the other reliefs claimed in the suit are 
outside the scope of section 104H. That 
section only refers to snits by a person- 
aggrieved by an entry of a-rent settled in B 
Settlement Rent Roll prepared under sec- 
tions 104F to 104H or by an omission to 
Therefore, in so far 
as the plaintiffs are aggrieved by the rent 
settled as payable by them as tenure- 
holders in respect of lands of schedule ga 
and desire to have such entry corrected, 
the suit falls within the scope of sestian 
104H and hasrightly been held to be 
barred by limitation. It may also appear 
at first sight that as regards lands as 
to which the plaintiffs’ right as tenants 
has been negatived, the case is one of 
omission to settle a rent, but it cannot 
be said that so far ag the plaintiffs are 
concerned they are aggrieved by such > 
omission. They are aggrieved not by the 
omission to settle their rent, but by the 
omission to recognise their tenancy. We, 
therefore, think that the plaintiffs’ claim 
fer reliefs other than the one marked ga 
is not barred by limitation. It is true that 
the declarations asked for, if granted, 


would afford grounds for alteration of 
entries as to rents but the mere fact 
that under the law plaintiffs cannot get 


such an alteration effected by means of this 
suit, is not enough to deprive them of 
the right to get these declarations which 
may be of value to them apart from the 
correction of thé Settlement 
Rent Roll regarding the rent entered in 
it or omitted from it, These declarations 
are not nedessarily ancillary to the prayer- 
for settlement of a new rent. 

We, therefore, hold that relief olaimed ` 
in paragraph ga is barred under section 
164H, but that the claim for other reliefs 
is outside the scope of that section’ and 
to this oxtent the suit ia one under section 
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42 of the- Specific Relief Act, to which the 
limitation applicable is that provided by 
Article 120 of the First Schedule of the 
Limitation Act. The right to maintain such 
a~suit under certain conditions is expressly 
l saved by the proviso to section 111A of 
the Bengal .Tenancy Act.: The view we 
take is supported by a decision of Chitty 
and Chatterjea, JJ., in the case of Promoda 
Nath Roy v. Asir-ud din Mandal (1). 

The question whether the suit is otber- 
wise competent and is properly framed to 
enable the Court to grant any of the 
reliefs asked for, is one which we need not 
consider at this atage. h 

Upon this view of the case we dismiss 


the suit with regard to prayer gı, but 
as regards the other prayers we 
set aside the desision of the Court 


below and remand the case for the trial 
of the other issues. Costs will abide the 
result. 

; Oase remanded. 


(1) 11 Ind. Cas. 262; 15 O. W. N. 896. ` 


-ALLAHABAD HIGH COURT. 
First Civiu Arrear No, 376 or 1915. 
April 29, 1918. 
Present:—Mr. Justice Piggott and Mr, Justice 4 
Walsh, 
Tas BHARATPUR STATH—P.arntivr— 
APPELLANT 
versus 
Tue SECRETARY or STATE—DEFENDANT 
— RESPONDENT. 

Escheat — Resident in village dying without heirs— 
Zemindar, rights of —Wajib-ul-arz, entry in, value of— 
Grant, construction of —Burden of proof. 

A sahukar, who was the owner and occupicr of a 
house situate within the limits of Mouza § and also 
within the limits of the town of G, died without leaving 
heirs and the Secretary of State took possession of 
the house and its site as the nltimate heir to the 
property of a deceased person, The plaintiff claimed 
the site as the Zemindar under the Settlement of 
1850, by which the Government had conferred upon 
him revenue-free proprietary rights over the soil of 
Mouza 9, and asserted that the deceased was owner 
only of the materialsof the house witha right of 
residence therein bot had no right to transfer the 
site or the right of residence. The wajib-ul-arz of 
the Mouza provided that residents of the Mouza had 
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no proprietary rights in anything except the 
materials of the houses, that they could not sell the 
site or the right of residence in the sites and that in 
the event of the death of an occupier of such a 
house, without legal heirs, the proprietor of the 
Mouza would be entitled to possession of the house 
along with the site. The defendant contended that 
the house ift suit, being situated within the limits of 
a town, was not subject to the ordinary law govern- 
ing the relations between occupiers of houses and 
the ground landlord in the inhabited sites of agri- 
cultural villages: 

Held, (1) that unless the defendant could show 
that the effect of the Settlement of 1850 was not 
to grant to the proprietor in the mahal in the 
village any substantial rights of ownership in res- 
pect of what was described in the papers of that 
Settlement as the abadi appertaining to the mahal, 
the defendant could not successfully maintain that 
the residents possessed anything more than a 
limited inferest in the houses occupied by them or 
in their sites; [p. 827, col. 2.] 

(2) that upon the evidence, as between the parties 
to the suit, it must be held that the plaintiff had 
successfully discharged the burden of proof which 
lay upon him and that the deceased did not possess 
an absolute interest alienable at his will and 
pleasure in respect of the property in suit but merely 
a limited interest which could not be the subject of 
jescheat to the Crown, [p. 827, col. 1.] 


First appeal from a decree of the Sub- 
ordinate Judge of Muttra. 

Messrs. Motilal Nehru and Baldeo Ram Dave, 
for the Appellant. 

Mr, A. E. Bytes, 
ent, 


for the Respond- 
JUDGMENT, 

Piccort, J.—This isan appeal by an un- 
successfal plaintiff, the Bharatpur State, 
against the Seoretary of State for India in 
Council, in which the plaintiff’s claim was 
for possession of a certain house. The 
house in question was admittedly situated 
within the limits of a village known as 
Mauza Sakitra. Without going further 
into the arguments which have been ad- 
dressed to us on the point, I am content 
to say that I accept the argument of the 
defendant respondent to the effect that it 
js also situated within the limits of the 
town of Gobardhan. The last owners and 
osoupiers of this “house mentioned either 
in the plains or in the written statement 
were two persons of the name of Dip 
Chand and Mansa Ram, who were Sahukars 
by. profession ard resided and carried 
on business in the sgid house, It 
is oommon ground that both these persons 
are now dead and have left no heirs en- 
titled to inherit their property. The de. 
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fendant, acting through the Collector of 
Muttra, has taken possession of this house 
and its site in assertion of his claims as 
ultimate heir to the property of a deceased 
person. The plaintiff’s claim is that he is 
the owner of 
stood, that Dip Chand and Mansa Ram 
were no donbt ‘the owners ofthe materials 
of the house and had: a right of residence 
therein, which could have descended to 
. their heirs if any. Nevertheless, according 
to the plaintiff’s case, Dip Chand and Mansa 
Ram had no transferable interest in respect 
of the site or the right ofresidence there- 
on, and were, therefore, in respect of ‘this 
house merely the owners ofa limited in- 
terest, With regard .fo the question of 
Jaw on which this claim is based there 
has been no argument before us. Both 
parties are agreed that the law on the 
subject is correctly Jaid dawn in the case of 
Tulshi Ram Sahu v. Gur Dayal Singh (1). 
It is conceded on behalf of the defendant- 
respondent that if Dip Chand and Mansa 
Ram possessed in respect of the property 
in suit merely a limited interest, then 
this interest of theirs sould not be the 
subject of escheat to the Crown and the 
claim of the plaintiff as owner of the 
soil cannot be resisted. The case for the 


defendant, however, is that the house in. 


suit, being situated within the limits of a 
town, is not subject to the ordinary law 
governing the relations between occupiers 
of houses and the ground landlord in the in- 
habited sites of agricultural villages in 
these ‚provinces, and tbat as a ‘matter of 
fact Dip Chand and Mansa Ram could 
have sold the house in suit at any time 
with the right of occupation and residence 
and that the purchaser would thereby have 
- obtainsd a good title, which conld not have 
been contested by the Bharatpur State. 
The plaintiff has rested his case meinly 
upon two sets of documents, the Settlement 
Papers prepared in the year 1660, which 
are printed at pages Al4—A23 of our 
record, and secondly, a certified copy of the 
wajib-ul arz or Record of Rights of Mauza 
Sakitra prepared at the Settlement of 1877 
A.D. The learned Judge of the Court 
below has found that, on a true inter. 
pretation of the terms of that wajzb.ul.arz 


(1) 7 Ind, Cas, 231; 33 A. 111; 7 A, D. J, 1011 (B.B). 
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the site on which the house. 
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the custom intended to be laid down is 
that all residents in houses situated within 
the limits of Manza Sakitra, even though 
their houses may form part of the town 
of Gobardhan, have no proprietary right in 
anything except the materiala of the houses, 
they cannot sell the site, or sell the house 
along with a right of residence. on the said 
site; and in the event of the occupier of 
such a house abandoning the same, or 
dying without legal heirs, the proprietor 
of Mauza Sakitra, that is to say, the Bharat- 
pur State, will be entitled to possession 
of the house along with its site. Never- 
theless the learned Subordinate Judge has 
come to the conclusion that the custom 
thus stated in the wajib-ul-arz of 1877 is 
not correctly stated and is not a custom 
binding as between the parties to this liti- 
gation. He says that the document in 
question as it stands is not a record of 
custom at all but merely a claim prefer- 
red on behalf of the: proprietor of the^ 
Bharatpur State by his agent. It does not 
purport to have been signed by any person 
representing the interests of Dip Chand and 
Mansa Ram, would not have been binding 
upon them and would not even have formed 
a particularly strong piece of evidence 
against them, in the event of litigation 
between the Bharatpur State- and any 
transferee of theirs, “From this the Court 
below has gone’ on to hold that the con- 
ditions laid down in this dcoument are not 
binding. on the defendant and that, in 
view of other evidence on the record, it 
must be taken: to be proved that Dip 
Chand and Mansa Ram, along with all 
other residents in the town of Gobardhan, 
possessed an absolute right of transfer in 
respect of the houses oceupied by them, On 
this ground the Court below has affirmed 
the right of escheat claimed by the Secre- 
tary of Stateas defendant and has dismiss- 
ed the plaintiff’s suit. In the memorandum 
of appeal before us a point is taken as to 
the alleged wrongful exclusion of certain 
documentary evidence by the trial Court, . 
but it has been admitted in argument that 
this plea cannot be pressed. For the rest, 
the appellant’s case is_that he is entitled to 
succeed under the terms of the village. 
Record of Rights and that, failing this, he 
would, in any event, be entitled to succeed 
on the ground that he is the proprietor 
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of the site and must be presumed to 
possess in respect of any house standing 
upon his land the ordinary rights of pro- 
prietors of agricultural lands in respect of 
the inhabited sites appertaining’ to the 
Mauzas of which they are the owners. 
“A great deal of the argument before us 
at the hearing of this appeal was devoted 
to the question whether this Mauza Sakitra, 
or more especially the particular mahal 
‘of Mauza Sakitra in which the disputed 
house is situated, was or was not to be 
regarded as a purely agricultural village. 
The most important documentary evidence on 
- this point is to be found in the Settlement 
Papers of the year 1850, to which reference: 
has already been made. It appears that 
in that year. the land of Mauza Sakitra 
was settled hy Government with the 
` Bharatpur State in a somewhat peculiar ` 
manner, The village was divided into two 
mahals of 15 biswas and of 5 biswas, of 
which the former alone was assessed to 
revenue. With regard to the smaller 
mahal of 5 biswas a revenue-free grant 


was made in favour of the Bharatpur 
- State, subject only to certain small pay- 
ments on account of road cesses and 


chaukidart dues, or local Police charges. 
The papers before us contain a complete 
description of the land appertaining to 
‘this revenue-free’ mahal of 5 biswas, I 
note more particularly that the oultivated 
area of this mahal amounted to a little 
less than~41 per cent. of the whole: that 
even if the land described as “old fallow” 
sbe added to the cultivated area, the total 
of the two comes to barely over 53 per 
cent. of the whole. Almost 22 per cent. 
of the entire area: consists of groves and 
‘the rest is made up of thoroughfares, 
inhabited sites, tanks and unculturable land, 
Taking this description of the land along 
with the oral evidence, by which it is 
fully established that the inhabited site of 
village Sakitra forms, and has long formed, 
an integral part of the town of Gobardhan, 
I should be quite prepared, if the oase 
turned upon it, to hold that the house in 
suit was not situated upon land forming 
part of the inhabited site of an ordinary 
agricultural viliage, so as to make the 
principles laid down by this Court in res- 
pect of the proprietorship of land in 
such village sites applicable in themselves 
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to the land now in suit. What impresse3 
me, however, on the other side is that this 
is a litigation between the owner of Mauza 
Sakitra and the Government, that is to 
say, the very authority which granted to 
him revenue-free proprietary rights over 
the soil of this 5 biswas mahal of Mauza 
Sakitra. I take it from the defendant’s 
own case that in the year 1850, when 
this grant was made, the only inhabited 
site appertaining to Mauza Sakitra consist- 
ed of houses, shops and the like which 
formed part of the town of Gobardhan. 
Nevertheless Government took a portion 
of this town und, treating it as the in- 
habited site or abadi of Mauza Sakitra, grant- 
ed it to the Bharatpur State as forming 
part of the revenue free mahal of 5 biswas 
in thesaid Mauza, Presumably Government 
meant something by making this grant and 
by including in the area so granted that 
portion of the town of Gobardhan in which 
In 
an agreement which was taken from the 
Bharatpur State at the Settlement of 1850 
a number of details are given regarding 
the inhabited area incladed in the 5 biswas 
mahal, It is stated that there is a Katra, 
or large enclosure, in which there are a 
number of houses or shops, which have been 
constructed by the proprietor of the dand, 
that is to say by the Bharatpur State, that 
all the other houses at that moment standing 
have also been constructed by the same-and 
that the Bharatpur State is not merely 
the owner of the soil but the owner of 
all the houses and of the aforementioned 
Katra standing in the abadi belonging to the 
5 biswas mahal. It is asserted that the 
proprietor has every right in respect of 
the same and that, as regards tbe waste 
land then in existence, no one will be 
entitled to build upon it without his 
‘permission. The agreement in question 
appears to have been propounded by a duly 
authorised agent on behalf of Maharaja 
Balwant Singh, Raja of Bharatpur, and 
it is endorsed as having been accepted and 
ordered to be placed upon the record. At 
the subsequent Settlement of 1877 A. D. 
an elaborate paragraph was drawn up and 
inserted in the Record of Rights of Mauza 
Sakitra regarding the inhabited land ap. 
pertaining to the village. This hows that 
there was no other inhabited site appertain- 
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ing to the said village except that por- 
tion of the town of Gobardhan in 
which the house now in suit is situated. 
Nevertheless it was provided that if the 
cultivators, whether possessing ocsupansy 
‘rights or tenants at will, and also the 
riaya, or tenants generally, have built 
any houses, cattle sheds or other enclosures 
on this abadi site, their rights in the 
same are limited to the materials. They 
can sell the materials if 
not the site; aud the meaning of these 
provisions I take to be that they have no 
transferable right of residence. There are 
other provisions in which more general 
‘words are used, such as “bashindgan” 
(residents) and in which the word asami 
is usad for tenant in place of riaya. 
In this connection it is expressly provided 
that, if any “asami” dies without an heir, 
the house occupied by him will pass to 
the Bharatpur State as proprietor of the 


site. The question of the interpretation 
of these provisions has been before the 
Courts.on other occasions. A good deal 


of reliance is placed : on behalf of the 
defendaut-respondent on the result of a 
litigation whish took place in the year 
1906. The judgment is printed at page 6 
of the book before us and in this judg- 
ment reference is made to the result of 
a previous litigation of the years 1874-75, 
Broadly speaking, it is sufficient to say 
that in this former litigation individual 
residents in the town of Gobardhan, and 
in‘that part.of the town which forms 


the abadi of the 5 biswas mahal of Mauza . There is nothing in the 


Sakitra, succeeded in asserting against the 
Bharatpur State, the present plaintiff, a 
right to sell their houses together with a 
right of residence in the same. The desi- 
sion in the suit of 1906 proceeds upon a 
certain interpretation of the provisions of 
the wajib-ul-arz of 1877, according to which 
those provisions are limited in their appli- 
cation to agricultural tenants: In the 
present case the learned Subordinate Judge 
has refused to accept that interpretation, 
He holds that the words inthe wajib- ul- 
arz, as they stand, are wide enough to 
include all residents (bashindgan) in houses 
situated on the abadi in question. The 
point has bean argued again before us, 
but I feel no hesitation in agreeing with 
the interpretation put upon this document 
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by the Court below. I think the word 
“riaya” in itself is very general and is 
intended to extend the provisions in ques- 
tion to persons other than the oacupancy 
and non- ocsupanoy cultivating tenants 
spoken of immediately before. I think 
also that the word asami is wide enough, 
especially in this particular .context, to 
include all residents of the abadi, even 
though not cultivating tenants or even 
agriculturists, What has determined the 
decision of this case in the Oorirt, below 
has been the evidence of, a number of 
instances in which residénts of houses 
situated within the area- ‘in’ suit, that is 
to say, within the abad? of the 5 biswas `^ 
mahal of Mauza Sakitra, have exercised a 
right of transfer in respect of their houses, 
along with the right of residence in the 
same. In two of the instances already 
referred to, the rights of the tenants in 
question were affirmed against the Bharat- - 
pur State after litigation. Evidence has 
also been given of at least four instances 
in which, on the death of the owner or 
oscupier of a hoase within the area in 
question without leaving any ‘heir, the 
right of escheat was successfully asserted on ` 
behalf of the Crown, apparently without any 
opposition by the Bharatpur State. More- 
over, as the learned Subordinate Judge 
correctly points out, the evidential value of 
such a document as this wajib-ul-arz .of 
1877 as against the oscupiers of houses 
within the area in question at the time when 
this document Was drawn up isnot great. 
document itself 
to show that any enquiry was made from 
these persons as to whether the rights 
fecorded in favour. of the proprietor of 
the soil, and to the prejudice of themselves, 
in this document were admitted by them 
to exist. The case, however, seems to be 
altogether otherwise in a litigation in 
which the contesting party is the Secretary 
of State for India in Council, that is to 
say, the Government itself. The (Govern- 
ment made the original grant of this 5 
biswas revenue free mahal in the year 
1850; and if it did not intend to convey 
to the grantee, namely, the Bharatpur 
State, in respect’ of that portion of the 
siteof the town of Gobardhan which was 
included in the mahal of 5 biswas of 
Manunza Sakitra, the ordinary rights of a 
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proprietor of an agricultural village in 
the inhabited site of such a village, it is 
difficult to see what rights it intended to 
confer by thé grant of the partionlar area 
forming this inhabited site. It accepted at 
the time from the wepresentative of the 
Bharatpur State a dociment which expressly 
admitted full ownership on the part of the 
said proprietor in respect of all existing 
houses on the abadi in question and recog- 
nised the justice of his claim that no 
one should in future build any house 
‘upon the unoccupied land appertaining to 
the said abadi without permission. Then 
< at the Sottlement' of 1877 a Record of 
Rights was drawn tp under the direction 
of Governmert and incloded in the Settle- 
““ment Papers, in which, as- I hold, the 
right now claimed by the plaintiff in res- 
pect of the land in question isonse mors 
‘recognised. I do not wish to complicate 
what seems to me a tolérably straight- 
forward case by suggesting that these 
Settlement Papers of 1850 and 1877 ‘can 
be used so as to estop the Government, 
that is to say the defendant in this suit; 
from asserting that the papers in question 
were incorrectly prepared and that the rights 
acknowledged in these papers in favour of the 
plaintiff never in fact existed. I think, however, 
that it ið very difficult for the defendant 
to get round these documents, otherwise 
than by proving some definite case of 
adverse. possession on the part of the 
deceased owners through wkom the defend. 
ant claims, It is not suggested that any 
case of this sort can be set up. On the 
evidence as it stands, as between the 
parties to this present suit, I think ib 
must be held thatthe plaintiff has sucess- 
fully -discharged the burden of proof 
which lay upon him, and that Dip Chand 
and Mansa Ram did not possess an absolute 
interest, alienable at their will and pleasure, 
in respect of the property now in snit, 
but merely a limited interest which cannot 
be the subject of escheat to the Crown. 
The Full Bench case of this Court, Tulshi 
Ram Sahu v. Gur Dayal Singh (1), to 
which reference has already been made, 
was a case of the devolution of a fixed rate 
tenancy ; but the arguments there used seem 
to me to apply with a great deal of 
cogensy to the facts of the present case, 
I would almost go bo far as to say that, 
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unless the defendant can show that the 
effect of the Settlement of 1850 in favour 
of the Bharatpur State was not to grant 
to the proprietor of the 5 biswas mahal in 
village Sakitra any substantial rights of 
owtiership in respect of what was described 


in the papers of tbat settlement as the. 


abadi appertaining to this mahal, the de- 
fendant in the present suit cannot anecessfully 
maintain that Dip Chand and Mansa Ram 
possessed anything more than a limited 
interest in the house in question and in 
its site, Practically it seems to me that 
in taking possession of, tbis house the 
defendant is derogating from the grant 
made in 1850 in favour of the Bharatpur! 
State. The fact that there have been 3 or 
4 other instances of similar encroachments 
on the part of the defendant, which have 
not been contested by the plaintiff, 
cannot take away from the plaintif 
rights in respect of the land now in suit, 
if those rights are sufficiently established, 
as [ hold them to be, by the plaintiff's 
documents of title, namely, the Settlement 
Recoris of 1850 and of 1877, In my 
opinion, therefore, we must accept this 
appeal, set aside the decree of the Court 


below and decree the plaintiff's claim as 
brought with costs throughout, includ- 
ing in this Court-fee on the higher 
soale. 


Wars, J.—I think this is a clear oase, 
Mr. Motilal Nehru’s argument on the 
document of September 1840 is well founded. 
That document seems to me consistent 
only with the existence at sometime or 
another of an old agricultural village, and 
it is clearly proved that this house was 
in that village. The indications of an 
agricultural village, hnless I am much mis- 
taken, are overwhelming, 

Village customs, uncultivated land, a 
former settlement, and field maps are referred 
to from time to time Fairs are said to 
take place. There are no village expenses 
but the Ra.a’s Karinda manages the village. 
Tha income from sewat items is taken by 
the weighmen on behalf of the Raja. No 
taxes are fixed but blankets are ‘taken 
from the shepherds every year and 
various contributions in kind are raised 
from a carpenter, a blacksmith and a 
barber, The duties of the chamars are 
elaborately .defined; and the whole thing 


\ 
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seems to me to contain overwhelming the then existing state of facts. They raise 
internal evidence of the character of the a very strong presumption of fact and 


collection of houses, and of the cultivated 
and unonitivated lands, with which it deals, 
The corresponding khasra speaks of the 
tenants residing in the village, including 
the carpenter already referred to, and by 
-a singular coincidence a person of the 
same name, carrying ou business aa a 
-bania, who bears a suspicious resemblance 
to the person through whom it is suggested 
that the Government are now entitled to 
escheat. This person’s house is in a 
Katra (which I understand to be, whether 
jn village or in town, a nondescript 
collection of every kind of house) in this 
village and I am satisfied that the house 
in question, which it is admitted on the 
part of the Government is 109 years old, 
was situated in that Katra at that date. 
The map is even more significant. It shows 
‘the position of the tank which has been 
much spoken of, and of the serial No. l, 
and it also shows what, I am satisfied, 
at that date was the south-east boundary 
of this abadi where it abutted upon the 
town of Gobardhan. I think the judgment 
of the Court below, reading between the 
lines, proceeded upon the assumption that 
this was really common ground as the case 
was contested in the Court below. It is 
serfectly clear that the point now relied upon 
on behalf of Government was not specifically 
raised by the defence and: that paragraph 
3 of the defence, which contains the 
~yeal contention of the. Government, dealt 


with the class of the property or 
class of occupier, and {not with the 
geographical situation of the building. 


The wasib-ul-ırz has been dealt with by 
my brother, I accept his construction of 
the words which I do not myself profess 
to understand, but if this is correctly 
translated it would clearly bear the meaning 
which has been put upon it by the learned 
Judge inthe Court below, The view I take 
about these documents is this; not that 
they are necesearily binding on the Govern- 
ment, not that the. Government could not 
prove by affirmative evidence that the real 
state of facts was something quite different, 
‘or that there is any estoppel, but that as 
against the Gavernment they contain entries 
which the Government must be taken to 
have accepted as an accurate. record of 


they get rid of the difficulty which so 
constantly attends the discussion of the 
meaning of wajib ul-aratz in this country 
when no body is lefts alive to testify 
to the true facts, and each contending 
party relies on something or another 
tendifig either to strengthen or to qualify 
the effect cf the wajtb-ul-arz, The plaint- 
iff, therefore, starts with what I may. calla 
trump card. The Government Advocate 
attempted to get rid of the effect of this 
piece of evidence in two ways, firstly, ‘by 
the description and history of the con- 
dition of the town of Gobardhan contained 
in the Gazetteer’; secondly, by the evidence 
of sales and dealings largely coming from 
the side of the plaintiff and admittedly 
quits inconsistent with the plaintiff's case. 
Assuming for the moment that every. 
statement in the Gazetteer is correct and 
that we are entitled to take judicial 
rotice of its contents as facts established 
without other proof, it seems to me that 
every one of. them ig quite -sonsistent 
with the plaintiff's case. They do not 
speak in tbe present tense of the existing 
conditions from an earlier date than 1884 
but I will assume, as appears to be the 
fact, that there was always in or about 
this tank, which has great historical 
associationge and great attractions for 
itinerant pilgrims, a town which through 
the growth of pilgrimage, commerce, fairs 
and so forth and „through local develop- 


„ment, generally called progress, has overran 


and in substance, so far as identity is 
concerned, submerged its humbler neigh- 
bours. Towns in England, I do not 
know if it apples to India, frequently 
owe thein development to people who 
wish to live near them and not in them, 
Everything points to the remains of this 
village having been submerged in the 
superior growth and development of the 
old town which apparently was originally 
only a neighbour. However that may be, 
P agree with the -ccntention made on 
behalf of the appellant that once it is 
established that rights of this kind to 
property have existed they cannot be 
affected by a change in the charaster of 
the neighbourhood only. J think the sales 
to some extent admitted on the plaintiff's 
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side, and for the rest proved by the 
defendant’s witnesses, are quite intelligible 
upon the same. footing. In fast in a 
conglomerate neighbourhood of this kind 
it is not unnatural to find instances 
entirely incousistent with one , another 
within & very short distance. The Govern- 
ment Advocate said that there was really 
no evidence on behalf of the plaintiff of 
any similar transastion to that whioh he 
is setting up in this casé. I think in 
that respect he was wrong. ‘here is no 
documentary evidence and it is certainly 
Surprising that the plaintiff has failed to 
produce any. Bat there is positive and 
‘direct evidence of a considerable- amount 
given by the plaintifs Vakil or Agent, 
or Pleader, whoever he may be, of posses- 


sion by the plaintiff Raja, which it is 
alleged has been recovered under similar 
circumstances to those relied on by the 


plaintiff in this case. Nothing would have 
been easier for the Government i 
give direot evidence contradicting these 
allegations. In the absence of some evi- 
dence I think it must be taken to be 
-proved that the Raja as Zemindar has, in 
previous casesin this abadi, resumed posses- 
sion of houses which apparently were not 
. occupied by persons who could be correctly 
described as agricultural tenants. 
` I always speak with hesitation about 
questions of custom becanse there are few 
questions about which misconseption so 
éasily arises. It seems to me that this 
ease at any rate is a question of contract 
between the original Zemindar and the 
former oscapiers of this property, and the 
question ‘of what that sontract was is one 
which we are called upon ta presume in 
the absence of direct evidence about it. 
Bat if-it ddes turn upon a question of 
custom, the learned Judge of the Court below 
has, found in favour of the plaintiff in 
spite of everything that has been said in 
support of the contrary by the Government 
Advocate, The learned Judge of the Court 
below rightly said that the plaintiff was 
Wound to prove the existence of the custom 
ifthe relied upon it, and went on to hold 
that it did exist, and then by an unfortunate 
misdirection, for which I ean find no explana- 
tion: in the judgment instead of giving 
effect to that fading, went onto say that 
“the. general castomary law of escheat ta 
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the Zemindar no longer holds good in 
Gobardhan.” If that means anything it 
means what Mr. Motilal-argued is not the 
law, namely, that owing to the changed 
condition of the neighbourhood the former’ 
rights of the Zsmindar, have been lost, 
That ground is clearly fallacious and I see 
no other ground upon which the desision for 
the defendant can be supported. l agree, 
therefore, with my brother that this appeal 
must be allowed. 

By tue Court.—We allow this appeal, set 
aside the decree and order of the Court below 
and desree the plaintiff’s guit with costs in 
both Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeal FROM Appettate Decree No, 2305 or 
1916. 

June 17, 1918. 

Present: —Justica Sir Charles Ghitty, KT., 
and Mr, Justice Walmsley. 
KAMAL BAIDYA AND ANOrHER—- 
Derenpants —A PPELLANTS 
versus 
GANESH CHANDRA BISWAS AND OTHERS 

— PLAINTIEF3— RESPONDENTS. T 
Bengal Tenancy Act (VIII B.C. of 1885), s. 182— 
Homestead, occupation of, for-more thun twelve years— 
Occupier, whether becomes raiyat—Setiled raiyat. 

Before a person can become a settled raiyat of a 
village he must be a raiyat. Mere occupation of a 
homestead in a village for more than twelve years 
would not make thé occupier a settled raiyat of the 
village, [p. 830, col. 1.] 

Appeal against the decree of the Sub- 
Judge of 24- Pergannahs, dated the 3rd 
August 1916, reversing that of the Munsif, 
Basirhat, dated the 22nd January 1915. 


FACTS appear from the judgment, 

Babu Probadh Ohandra Roy, for the Ap- 
pellants.—The appeal arises out of. a 
suit for ejectment from a, land held 
by the defendant under a habuliyat. The 
defence is that the defendant is a settled 
raiyat of the village and has acquired a 
right of ocoupancy and, therefore, not liable 
to eyistion. Although under the terms of - 


-settled raiyat of the homestead land, 
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the kabuliyat the defendant is to vacate the 
land on the expiry of the term, yet he 
refuses to do 80 on the ground that he 
has acquired a right .of ogcupuncy in the 
land and so is not liable to ejectment. My 
submission is that under sestion 182 of the 
Bengal Tenancy Act the defendant has, by 
holding the homestead land for over twelve 
Years, acquired a right of ocsupancy in the 
agricultural landin suit held by him under 
the lease for a term. The defendant is a 
“and, 
therefore, as soon as he begins to hold the 
agricultural land he acquires an occupancy 
right in it. Refers to sections 20 and 21 of 
the -Bengel Tenancy Act. 

Babu., Surendra Chandra Sen (with him 
Babu Hem Chunder Sen), for the Res- 
pondents.—A tenant of homestead land is 
not a settled raiyat. To acquire ocoupancy 
right by virtue of sestion 21 the defendant 
must first of all be a settled raiyat. At 
the time when the defendant took the lease 
he was not a raiyat within the’ meaning of 
section 5 of the Bengal Tenaney Act, so 
section 182 has no application to the case, 

Babu Probodh Ohandra Roy, in reply. 

JUDGMENT.—This was a suit in eject- 
ment, and the only question was whether 
the defendants had 
rights in the land whiéh would protect them 
from eviction. The lower Appellate Court 
found that though the defendants had a 
homestead in the village for-over 30 years, 
they had no land in the village other than 
the land on which they entered under the 
kabuliyat in 1906 and that, therefore, they 
had not acquired any such rights. Before 
they could become settled raiyats in the 
village they would have to be razyats, and 
that they entirely failed to prove. Sestion 
182 of the Bengal Tenansy Act does not 
help the appellants. The appen must ka 


“dismissed with costs. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 51 or 1918. 
July 24, 1916. 
Present:— Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball, 


PULE BISHUNATH RAI—Deyenpant 
— APPLICANT 
versus 
BRAMHANAND SWAMI— Poaintiry— 
Opposits- Party. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
152— Mortgage decree making mortgaged property liable 
jor mortgage as well as sub-mortgage—Amendment of 
decree, application for, dismissal of-—Revision. 

Plaintiff mortgagee brought a puit on his mort. 
gage and obtained a decree. “From the judgment it 
appeared that the Court intended that the proporty 
should be sold forthe amount of the plaintiff's 
mortgage, interest and costs but finding that the 
plaintiff had made a sub-mortgage, it direoted that 
the sub-mortgagee should get the amount of her 
mortgage out of the proceeds of the sale before the 
plaintiff was paid. Bunt the decree as drawn up 
directed the property to be sold not only for the 
amount of the plaintifi’s mortgage but also for the 
amount of the sub-mortgage, that is to say, that the 
defendant was made liable not only for the mortgage 
which he kad created butalso for the sub-mortgage 
which the mortgagee had created. The defendant, 
therefore, applied “for amendment of the deoree i in 
order to bring it into accordance with the judgment, 
but the Court dismissed the application: 

Held, that the decree as drawn up was quite 
incorrect and unjust and that the refusal of the 
Court to amend the decree amounted to a refusal to 
exercise jurisdiction vested in the Court, and that 
the High Court was, therefore, entitled to interfere 
im rovision. [p. 831, col. 1.] ‘ 


Civil revision from an order of the Addi- 
tionals Subordinate Judge of Benares, dated 
the 29th November 1917, 

Mr. Gokul Prasad (for whom Mr. Bhagwati 
Shankar), for the Applicant. 

Mr. Radha Kant Malviya, for the ‘Opposite 
Party. 

-JUDGMENT.—This application in revision 
arises under the following circumstances, 
A suit was brought to realise the amount 
of a mortgage. It appears that the plaint» 
iff had made a sub-mortgage. The Court 
decreed the plaintiff's claim, Reading the 
judgment it is absolutely clear that the - 
Court intended that the property should 
be sold for the amount of the plaintiff’s 
mortgage, interest and costs but finding 
that the plaintiff had made a sub mort. 
gage if directed that the sub-mortgagee 
should get the amount of her mortgage 
out of the’ proceeds of the sale ‘before 
the plaintiff was paid. There seems to be 
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_ lower Court must také up the 
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very little doubt that the deoree as drawn 
up directed the property to be sold not 


only’ for the amount of the plaintiff’s mort- | 


gage but also for the amount ofthe sub- 
mortgage, that is to say, the defendant 
and the defendant’s property was being 
made liable not only for .the mortgage 
which the defendant had made but also 
the sub-niortgage which the plaintiff had 
made. Nothing.“ could possibly be more 
unjust and unequitable and it is im- 
possible to read the judgment as having 
any such meaning. An application was made 
by the’ defendant to bring the decree into 
accordance with the judgment, pointing out 
this and another alleged error as to interest. 
We may point out „tbat there had been 
an actual report made by the office of the 
Court that the amount of the -sub-mortgage 
bad been added to the amount of the 
plaintift’s mortgage in the deoree by mistake, 
The only order which the Court 
bás made is to state that an amendment 
is “uncalled for.’ We think that under 
the special circumstances of this case this 
amounted to a refusal to exercise a juris- 
diction vested in the Court. We allow 
the application and direct the lower Court 
totake up the application of the defendant 
for amendment of the decree and to, proceed 
to deal with it according to law, paying due 
regard to what we have stated above. We 
have mentioned that there was another 
allegation. about interest, that the decree 
was not in accordance with the judgment 
in respect of interest also. Wehave not 
gone into this matter but the lower Court 
will do so when the case goes back. The 
judgment 
and the decree and see whether the latter 
is in accordance with the former. The 
applicant will baye his costs, including 
in this, Court fees. on the higher 
soale, ` 
Application allowed, 
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CALOUTTA HIGH COURT, 
APPBAL FROM Ornver No, 294 or 1916. 
May 27, 1918, 

Present :—Mr Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr. 
LAKSHMI PRASANNA MOJUMDAR 
—JUDGMERT DEBTOR—~APPELLANT 


versus 
` RAJINDRA PODDAR—D«ecrez HOLDER 
— RESPONDENT. 


Euecution—Sale, postponement of, on judgment-debtoy 
undertaking to waive objections — Objections, whether 
can be raised after sale—Estoppel. 

A judgment-debtor who gets an execution salo of 
his properties postponed by giving an undertaking 
that he would not raise any objection on the ground 
of illegality or irregularity, cannot, after the sale has 
taken place on the postponed date, ask'to set it 
aside onthe ground of any illegality or irregularity 
of which he was cognisant at the time he gave his 
undertaking. [p. 632, col. 2.] 

Appeal against the order of the Sub. 
ordinate Judge, Noakhali, dated the 2lst 
dune 1916, 

FACTS appear from the judgment. 

Babu Troilukhya Nath Ghose, for the Appel- 
Jant.— This is an appeal from an order of 
‘he Sub-Judge refusing to set aside a 
sale on the ground that the judgment-debtor 
waived his right to object to the sale on 
the’ ground of illegality or irregularity, 
There cannot he such a waiver: See Dhanuk- 
dhari v. Nathum Sahu (1). 

[Fuercarnr J.—The facts in the case of 
Dhanu.dhart v. Nathuni Sahu (1) do not 
correspond to the fasts of this case. Give 
me a case where the judgment debtor under- 
took to waive all irregularities and illegali- 
ties of sale. | 

I submit the facts of that case were 
similar, There also the judgment-debror 
undertook to waive all irregularities. 

(F.etcaer, J.—But here the. waiver is 
much wider. | 

A person cannot waive his right to objeat 
to illagalities which might take place iná 
sale in execution of a decree. _ 

{Furtcager, J.—The question is whether the 
undertaking covered present illegalities and 
irregularities or referred to those subsea- 
quent to the issue of the sale proclamation? | 

At the time of sale I made an appli- 
cation I said I did not know that there was 
any sale proclamation. What has been | 
waived is a mixed question of law and fact, 


(1) 6 C. L. 3.62; 11 0. W, N, 848, 


= 
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Ib bas een laid down in the case of 
Dhanukdhari v. Nalhuni Suhu (1) that it 
should be determined from the Court's 
order as to how -far the waiver extended, 
What was waived by my client in the 
lower Court, must be decided from the 
cirsumstanses of thé oase and not from the 
petition or judgment. 

[Fuetcner, J.—It was not an agreement 
with any party but you gave an under- 
taking to the Court to waive illegalities and 
irregularities in the sale, In Dhanukdhart 
y. Nathund Sahu (1) the waiver was with 
regard to objections to sale proclamation, 
but here there was an undertaking to waive 
objections to all illegalities ond irregular- 
ities.” Therefore the facts in this -sase are 
quite different from those in Dhanukdhari 
v. Natiuni Sahu (1). You waived every ir- 
regularity and illegality, fraudulent or other- 
wise. It is nowhere stated in your appli- 
cation that you were not aware of these 
illegalities and irregularities. ] 

At least my submission is thatI-did not 
and 1. could not waive my right to set 
aside the sale on the ground of fraud. 
There is nothing in the application of waiver 
to show that I waived all objections to 
irregularities or illegalities previous to the 
publication of osale, even those which were 
the outcome of fraud. 

Babu Rupendra Lal Roy, for the- Respond- 
ent, not called upon, 

JUDGMENT. 

FLeronsk, J.—This is an appeal by the 
judgment debtor against the decision of the 
learned Subordinate Judge of Noakhali, 
dated the 2lst of Jane 1916. The point 
lies in a very narrow compass and it is 
this: The properties of the judgment- 
debtor had been attached and were to. be 
brought to sale on the 17th April 1916, 
On that date, the judgment-debtor put in 
a petition to the Judge asking that the 
sale might be postponed and that it might 


take place on the next sale day withont’ 


a fresh proclamation of sale and the attach- 


ment subsisting. The petition shows that . ~ 


the Court was not satisfied with that and 
required that the 
add a further undertaking to the petition, 
namely, that the judgment-debtor sbould 
` not raise any objection on the ground of 
illegality or irregularity. “That being added, 


the Court granted a postponement of the 


judgment-debtor should” 


sale and the properties were not sold 
until the 16th- May. Then the properties 
having been sold, the judgment-debtor pre- 
ferred a petition on the 17th June 1916 
to the Judge asking that the sale should 
be set aside on the ground of illegality and 
irregularity. The learned Judge took the 
view that there was a distinct breach of 
the undertaking given to the Court on the 
footing of which the judgment-debtor ob- 
tained a postponement of the sale. I think 
the learned Judge was right; and for this 
reason: whatever view may be taken of 
the terms of the undertaking given on the 
l7th April 1916, it is quite clear that that 
undertaking covered all illegalities and 
irregularities of which the judgment debtor 
was then aware. In the present case, 
there is no allegation by the judgmeht- 
debtor that he was not aware of the matters 
stated in his petition at the time he gave 
his undertaking to the Court on the 17th 
April 1916. It is quite clear that as re- 
gards all matters, at least of which he was 
cognizant ab the time, he gave his under- 
taking on the 17th April, the judgment- 
debtor waived his right to object. The 
case of Dhanukdiari vy. Nathuni Sahu (1), 
tbat has been cited befora us, ia clearly 
distinguishable. In that case, the learned 
Judge found that the judgment-debtor 
sould not waive his objection as regards 
certain particulars on the ground that he 
had “béen kept out of -knowledge of them 
by the fraud of the decree- holder, which is 
a totally different case from the present, 
The fasts in the present case seem to be 
extremely simple. I think the learned 
Subordinate Judge came to a correct con- 
clusion that, on the allegations made by 
the jndgment- debtor, he precluded himself 
from going into these matters. That. being 
so, the present appeal fails and must 
be dismissed ‘ with costs, one hundred 
rupees. 

Suamsut Hopa, J.—I agree. 

| Appeal dismissed 


Vol. XLVII] 
WAZIR ALI V. ALI ISLAM, 


ALLAHABAD HIGH COURT. 
Seconp Civ: APPBAL No, 1895 or 19:6. 
July 2, 1918: 


Present:—Justice Sir P. C. Banerji, KT., and F 


Mr. Justice Ryvea. 
WAZIR ALI AND anorsen—Davenpants— 
APPELLANTS 
versus 

ALI ISLAM—Ptaintirr— RESPONDENT. 

Limitation Act (IX of 1908), Sch, I, Art. 148, appli- 
cability of -~Morigage—Redemption, suit for, by pure 
chaser of portion of equity of redemption— Limitation — 
Mortgagee, possession of, nature of—“Co-mortgagor,” 
who is, 


. All persons who step into the shoes of the original 
mortgagor. are co-mortgagors for all purposes. 
[p. 833, | col. 2.] 

A suit'by a purchaser of the equity of redemption 
in a part of the mortgaged property for redemption 
of his shave of the property against -a purchaser of 


„+ another portion of the mortgaged property who has 


‘ 


redeomed the whole ofthe property is governed by 
Article 148, Schedule I of the Limitation Act, and the 
period of limitation i is sixty years from the date on 
which the mortgage became capable of redemption. 
[p 883, col. 1 J 

The possession of a mortgagee must be deemed to 
be that of the person entitled to the equity of 
_ redemption, [p. 834, col. 1.] 


_ Sesond appeal from the decrae of the 
District Judge, Azamgarh dated the 24th 
Angust 1916, 

Mr. M. D. Agarwala, Dr. 8. M. Sulaiman, 
the Hon’ble Dr. Te) Bahadur Sapru and Dr. 
Surendra Nath Sen, for the Appellants. 

Mr. Gokul Prasad, for the Raspondent. 

JUDGMENT.—This appeal arises out of 
a suit for redemption brought under the 
circumstances mentioned in detail in the 

_ judgment of the Court below. It is un- 
necessary to repeat all the fasts and 
it is sufficient to say that on. the 2lst 
of December 1664 one Iradut Ullah made 
a usufructuary mortgage of certain shares 
in four villages, ? one of which was. the 


village Gangapur. ” The present suit 
is for the redempton of that village. 
The equity of* redemption in one of 


the mortgaged villages, namely, Pul Ratni, 
was sold by auction and purchased by one 
Mazhar Aliin 1574, He sold it in 1882, 


and the share which he purchased 
~ ultimately came to one Sarju Singh. In 
1887, arja Singh brought a suit for 


> redemption and got a decree for redemp- 

tion of all the | four mortgaged villages 

and obtained possession in 1891. The 
_ present appellant Wazir Ali is. the’ pur- 
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chaser of the rights of Sarju in Gangapur 


. and he is in possession by virtue of his 


purchase. In 1873 the share in Gangapur 
was purchased at auction by Kali Charan, 
defendant No. 15, who sold itto the plain- 
tiff on the llth of Ootober 1913. By 
virtue of this purchase the plaintiff brought 
the present suiton the 18th of May 1915 
for redemption of Gangapur as against 
Wazir Ali, who is in possession of that 
village He has made other persons parties 
to the suit and one of these is Musammat 


Saidan Bibi, the - second appellant, the 
widow of Iradut Ullah, the mortgagor, 
The Court of first instance desreed the 


claim and the decree of that Court was 


` confirmed by the lower Appellate Court. 


The first contention raised before us on 
behalf of the appellants is that the 
eleim is time-barred. This point is con~ 
cluded by the.authority of the Full Bensh 
decision in Askfaqg Ahmad v, Wazir Ali (1), 
This case has been followed insubsequent 
oases by this Court and we asa Divisional 
Bench are bound by it. Following that 
ruling we. must hold that the limitation 
applicable to a suit of this description is 
that provided by Article 148, namely, sixty 
years from the date on whioh the mort- 
gage became capable of redemption Itis 
contended that the word “ oo mortgagor” 
should not be extended to purchasers of the 
! equity of redemption. We are unable to agrea 
with this sontention. All persons who 
have stepped into the shves of the original 
mortgagor are “ co-mortgagors ” for all 
purposes and, therefore, the rale laid down 
in the Fall Bench caseis applicable to the | 
present case, which is that of a purchaser 
of tbe equity of redemption in a part 
of the mortgaged property, 


The learned Counsel for the appellant 
referred- to the oase of Jai Kishen Joshi 
v. Budhanand Joshi (2). That oase so far 
from helping him seems to us to be against 


his contention. That case was decided 
on the ground that the representative 
of the mortgagor who had redeemed 


the mortgage had asserted- a proprietary 
title and claimed adversely to the true 
owner. It was held that in a case of 

(1) 144.17; A. WN | (1891) 211; 11 A. 423; 7 Ind. 


Dec. (N. s.) 373 (P. B.). 
(2) 34 Ind, Cas, 244; 14 A. L, J, 41; 88 A, 138, 


- purpose of maintaining the- suit 
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that description Article 144 would apply 
but one of the learned Judges who de- 
cided the case observed as follows at page 
47* of the report: — 


“Tf Jaidat had wot dealt further with 


INDIAN 


- the property but had merely taken posses- 


sion and held it, the plaintiff would [under 
the ruling of this Court in Ashfaq Ahmad v, 
Wazir Ali (1)] have had a period of sixty years 
from the date- of the mortgage of 1860 
within which to recover his share from 
Jaidat on payment of his share of the 
debt.” f 


We are accordingly of opinion that the 


Court below was right in holding thatthe- 


limitation applicable to the case was that 
provided by Article 148 and that the suit 
was not barred by limitation. 

It was next contended that the suit should 
be deemed to be one for. a declaratory 
decree as regards the title of the plaintiff 
or his vendor Kali Charan. This contention is, 
Jin our opinion, untenable as the suit is not 
for a declaratory decree but for consequential 
rélief, namély, redemption of the mortgage 
and possession of the property. For the 
it ` was 
necessary for the plaintiff to ask the Court 
to declare his title. 

The last contention put forward was that 
as Kali Charan did -not bring a suit to 
assert his title within twelve years of the 
date of his purchase, thaf title must be 
deemed to Lave become extinct. This con- 
tention has no force inasmuch as Kali Charan 
had no ocsasion to bring a suit to establish 
his title. The mortgagee was in possession 
and the possession of the mortgagee. must 
be deemed to be that of the person entitled 
to the equity of redemption, i 

For these reasons the appeal must, in 
our opinion, fail, We dismiss it with costs, 


Appeal dismissed. 


ti 


#Page of 14 A. L, J.—Ed, 
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“MADRAS HIGH COURT. 
Srconp CIVIL Appear No. 137 or 1916. 
. September 17, 1917. 
Present:—Mr, Justice Spencer and Mr. 
Justice Krishnan, : . 
SUBBA RAO AND otanrs—DsrenDANTs 
Nos, 38, 4 AND 5—-APPELLANTS 
r UETSUS 4 
P. SWAMIA PILLAI AND OTHERS— 
PLAINTIFF AND Derenpans No, 2—. 
-- 7 RESPONDENTS. 

Hindu Law—Mitakshara—Decree against undivided 
father, enecution of, against sons’ shares-—Liability of 
sons in absence of proof of immorality or illegality — 
Antecedent debt—Atiachment of property—Intention of 


decree-holder, when material—Proof of immorality, 
nature of. ki 


An esecution creditor isentitled to sell the whele 
of the estate of a joint Hindu family consieting of a 


father and his sons and governed by the Mitakshara. 


Law in execution of a decree obtained against the 
father alone, unless itis shown that the debt for 
which the decree was obtained was incurred for 
illegal or immoral purposes. [p. 886, col. 1.” 

Where jointfamily property including the shares 
of two undivided sons was attached and sold in 
execution’ of a decree obtained agaiust the father on 
a pro-note executed by him, and the sons preferred a 
claim for the release oftheir -shares which was 
dismissed and subsequently brought a suit for a 
declaration that their share of the property could’ 
not be attached and sold in execution of the decree; 

Held, that in the absence of proof that the debt in 
respect of which the decree was obtained was (i) 
incurred for illegal or immoral purposes or (ti) 
borrowed by the father solely to enable him to sell 
the whole property including the sons’ shares, the 
decree-holder was entitled in execution to proceed 
against the whole of the property including the 
shares of the sons. [p. 836, cols. 1 & 2.], 

Per Krishnan, J.—Itis only when ‘it is doubtful 
what was attached and sold in Court-auction, as, for 
example, when the property attached and sold was 
“the right, title and interest of the judgment-debtor” 
that the intention of the attaching creditor becomes 
important. [p. 885, col. 2.] : 

1f the father’s debt in execution of which the 
shares of the sons are also attached was contracted 
merely forthe purpose of enabling the father to sell 


the whole property including his sons’ shares and if * 


~ the father suffered a decree to be passed in further- 
ance of that purpose, the decree-holder cannot be pers 
mitted to sell the shares of the sons. [p. 886, col. 2.] 
Evidence to show thaf the father led an immoral 
life will not be sufficient to exclude the father’s right 
to sell the joint property. There must be evidence 
to show that the particular debt in question was 
contracted for an immoral purpose. fp, 886, col, 2.] 


- Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal 
Suit No. 47 of 1915,’ preferred against 
the decree of the Court of ‘the District 


rete Sriranagam, in Original Suit No, 125 
913. 
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Mr. T. R. Venkatarama Sastriar, for the 
Avpollants. 
Mr. P. S. Vatdyanatha Atyar, for the 
Respondents. . 
JUDGMENT. 


Srencer, J.—I am unable to follow the 
District Judge when he proceeds upon the 
assumption that the lst defendant, in exe- 
outing his small cause decree, attached 
only the father’s interest in the property. 
If this were £0, the plaintiffs had no 
cause of action to put in a claim petition 
for the release of their three-fourths share, 
and when that failed, to institute the 
present suit to establish their title against 
fhe execution oreditor, The District Judge 
failed to see that his assumption destroyed 
the very foundation of the plaintiffs’ claim 
aud that their suit must consequently fail. 
There is no doubt, however, that both 
parties considered that the entire estate 
had been attached. In his written state- 
ment the lst. defendant asserted the liabili- 
ty of the sons to pay~the dabts of their 
father, if not tainted with illegality aud 
immorality. No doubt he at first maintain- 
- ed that the property was the father’s self- 
acquisition, but the fact that he also plead- 
ed the sons’ liability to pay their father’s 
debts showed that he did not abandon 
his claim against the antire property, if 
it turned out to’ be ancestral. At the 
trial the lst defendant failed- in his 
attempt to prove-that the property was 
the self-acquisition of the 2nd defendant; 
the plaintiffs also on their part failed to 
prove that the debt was incurred for an 
immoral purpose, as they had only general 
evidence of their father’s immoral oon- 
duct. 

But this failure of “the plaintiffs to estab- 
lish their contention that the debt was 
an immoral one must be regarded as fatal 
to their whole suit. As observed by the 
Privy Council in Sripat Singh Dugar vy. 
Prodyot Kumar Tagore (1), “in every 
other event it is open to the execution 
creditor ta sell the whole of the estate in 
satisfaction of the judgment obtained agains 
the father alone.” 


(1) 89 Ind, Cas, 262; 44 0. 524 at pp. 632, 533; 32 M. 
L. J. 183; 15 A. L. J. 147; (1917) M. W. N. 193,21 ©. 
W. N. 442; 25 0. L, J. 220; 21 M, L. T. 222; 19 Bom, 
In R, 290 44 I, A, 1 (P. C.). 
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` shares of the plaintiffs, and that 


e 
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The Ist defendant obtained the decree 
in Small Cause No, 825 of 1912 upon 
two promissory notes executed in his fayour 
by 2nd defendant for what became dug 
from him for the rent of sertain lands 
that he tock on lease from the lat defend- 
ant. This fact is asserted in lst defen- 
dant’s written statement in this suit; it 
appears also in 2nd defendant’s written 
statement in the Small Cause suit (Exhibit 
1) and has not been controverted by the 
plaintiffs, Thus there was in existence in 
this case an antecedent debt, to discharge 
which ths ansestral proparty of the 
family could be validly alienatad by the 
father, 

We allow the second appsal and restore 
the decree of the District Munsif dismiss- 
ing the suit. Respondenta Nos. 1 to 3 will 


. baar their own and appellante’ costs in this 


aud in the lower Appellate Court. 


KRBISANAN, J.—The plaintiffs-appollants ara 
the sons of the 2nd defandant against whom 
the Ist defendant had obtained a decree on 
two promissory notes executed by him. In 
execution of that decree the Ist defendant 
ee attached the plaint property describing it 

- 2ad defendant’s own property, The 
sons filed a claim petition to have their 
share released, but it was dismissed. There. 
upon they filed the present suit for a 
declaration that the lst defendant was not 
entitled to execute the desree against their 
share in the property and for an injuno- 
tion. 


The question whether the property was 
self-acquired or ancestral has been settled, 
it being found that it is the ancestral 
property of the family. On this finding 
the Distriat- Judge decreed the plaintiffs’ 
suit holding “that the Ist defendant show- 
ed no intention to proceed againat it as 
anosstral property in which he held the 
sons’ share also liable for their father’s 
debt.” His judgment cannot be supported. 
It is only when it is doubtful what was 
attached .and sold in Court-auction as, for 
example, when the property attached and 
sold was described as “the right, title and 
interest of the judgment-debtor” that the 
intention of the attaching deoree-holder 
becomes important. Here the whole pro- 
perty has been attached including tha 
is the 
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footing on whioh they themselves filed 
the olaim petition and have now brought 
this suit. If plaintiffs’ shares had not 
been attached, there would be no cause of 
action for the claim petition or for this 
suit, both of which-refer only to their 
shares. Before ‘the plaintiffs’ shares can be 
released from, attachment, what has to be 
decided is whether those shares are not 
liable to be sold for the decree-debt. The 
description of the property attached as the 
debtor’s own is immaterial in this con- 
nection, Itis settled law that an execution 
` ereditor is entitled to sell the whole of 
the estate of the joint Hindu family, con- 
sisting of a father and his sons and govern- 
ed by~the Mitakshara Law, in execution 
of a decree obtained against the father 
alone, unless it is shown that the debt for 
which the decree was obtained was incur- 
red for illegal or immoral purposes. It is 
sufficient to refer to the latest statement 
of this law by the Privy Council in the 
case of ss Singh -Dugar v. Prodyot 
Kumar Tagore (1). Their Lordships say, 
“The property in question was joint 
property governed by the Mitakshara Law. 
By that law a judgment against the 
father of the family cannot be executed 
against the whole of the Mitakehara pro- 
perty if the debt in respect of whioh the 
judgment has been obtained was a debt 
incurred for illegal or immoral purposes. 
In every other event it is open to the 
execution oreditor to sell the whole’ of 
the estate in satisfaction of the judgment 
obtained against the father alone.” The 
recent ruling of the Privy Counsil in 
. Kahu Ram Chandra v. Bhup Singh (2) to 
which our attention has been drawn, that 
the pious obligation of the son to pay 
his father’s debt arises only after the 
death of the, father, does not affect this 
question, as the father has power to sell 
joint property of his son and himself for 
an antecedent debt of his to pay off that 
debt, when the debt was not incurred 
sfor an illegal or immoral purpose and the 
Court can in execution of a decree for that 
s debt exercise the same power and direct 


\ 
a 


a-y, (2) 89 Ind. Cas. 280; 39 A. 437; 6 L. W. 213; 21 0.- 


CAW, N. 693; 1 P.L. W. 557; 15 A. L. J. 437;.19 Bom. 
-L. R. 493; 26 0. L. J. 1; 33 M. L. J. 14; (1917) M. W. 
$ N. 439; 22 A L. T. 22; 4t 0, A. 126 (PC), - 


f 
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the sale.of such joint property. No doubt 
if the father had borrowed the original 
promissiory note debts merely for the pur- 
pose of enabling him to sell the whole 
property including his sons’ shares and 
allowed the decree to be passed in further- 
ance of that purpose, the case may be 
one where there is only a colourable and 
not a “real dissociation in fact” between 


the debts and the final sale. Insuch a case 
the power to sell will not arise, under 
the Privy Council ruling above quoted. 


But such a position does not arise on the 
facts here, as it is not alleged that the 2nd 
defendantshad any such purpose. 

It follows, therefore, that as in the 
present case the plaintiffs did not give 
any evidence to skow that the debts in 
question were incurred by the 2nd defend- 
ant for any illegal or immoral purpose, 
their suit must fail. They complain before 
us that they had evidence to show that. their 
father led an immoral life and that theMunsif 
shut out such evidence; but such evidence is 
quite insufficient, in the absence of evidence 
that jhe particular debt was incurred: for 
an immoral purpose, to exclude the father’s 
right to sell : the joint property. See Sri 
Narain v. Raghubans Rai (3). “The exclu. 
sion of evidence by the Munsif has, there- 
fore, led to no prejudice to the plaintiffs 
and is, therefore, no groand for second 
appeal. It was also urged that they had 
evidence to proye that they lived separately 
from their father and had nothing to do 
with the promissory notes. That evidence 
was equally immaterial,\as they did not allege 
any division from the father, 

I agree, therefore, that the decree of 
the District Judge must be reversed and 
that of the Munsif- be restored with costs, 
here and in the Court below, of the appel- 
lants. 

M. C, P. 4 
Appeal allowed. 


(3) 17 Ind, Cas. 729; 17 C. W. N 
27; (1913) M., W. N. 768 (P. 0.). 


` 


, 124; 25 M. LJ. 
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ALLAHABAD HIGH COURT. 
‘Szgonp Orvi Appear No, 1874 or 1915, 
July 30, 1918, l 


Present; —Mr, Justica Piggott and Mr. Justice 


. village papers 


Walsh. . 

RAM FAGOIR— PLAINTIFE — APPELLANT 
versus 

BINDESHRI SINGH AND ANOTHER 


a DEFENDANTS— RESPONDENTS., 
Ciril Procedure Code (Act V of 1908), s. 11—Res 
judicata—Cross-appeals—Appeal from one decree, 
whether maintainable—Suit of Small Cause nature 


~ deciding question of title—Subsequent suit involving 


same question, whether res judicata. 


Plaintiff brought a suit claiming possession of a 
half share in each of two groves Nos. 2 and 123, 
situate in different villages. His suit was dismissed 
in respect of grove No. 2 and decreed in respect of 
grove No. 123. There were appeals both by the de- 
fendant and by the plaintiff. The latter's appeal was 
dismissed and the defendant’s was allowed, the case 
being remanded. The plaintiff appealed to the High * 
Court against the order of remand: 


Held, that the failure of the plaintiff to appeal 
against the order, dismissing his own appeal to the 


lower Appellate Court, did not’ debar him from 


appealing against the order remanding the suit in 
the defendant's appeal. [p. 838, col. 1.] 


Plaintiff brought a suit against the defendants to 
recover his share of the price of two trees cut down 
by the defendants, on the ground that he was entitl- 
ed to a moiety share in the grove. The suit was 
one of the nature cognizable by a Court of Small 
Causes, but was instituted in the Court of the 
Munsif, who ttied it asa regular suitand decided 
that the plaintiff was entitled’ to a half share in the 
grove. In a subsequent suit bys the plaintiff to 
recover possession of his half share in the grove: 


Held, that under Explanation II to section 11 of the 
Civil Procedure Code, the question of the plaintiff’s 
title to a half share in the grove was res judicata, 


[p. 889, col. 2,] f 

Second appeal from a decree of the 
Officiating Second Additional Subordinate 
Judge, Jaunpur. 


Mr. Gokul Prasad, for the Appellant. 
Dr, 8. M. Sulaiman, for the Respondents. 


JUDGMENT.—In the suit out of whioh 
this appeal arises the plaintiff, whois the 
appellant in this Court, claimed posses- 
sion of a half share in each of two 
groves, together with damages. The groves 
are situated in different villages and may 
be described by the serial numbers in the 
“under which they are 
referred to in the judgments of the Courts 
below. One grove was numbered 123 
and the other was numbered 2. The 
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Court of first instance in substance dig- 
missed the plaintiffs claim in respect of 
grove No, 2, but it decreed his claim for 
grove No. 123. There was an appeal by 
the plaintiff against the decree of the 
Court of first instance, in so far as that 
decree dismissed his claim for grove No. 2. 
There was also an appeal by the defend- 


ants against the same decree in so far 
as it allowed the plaintiffs claim for 
grove No. 123. The two appeals were 


heard together and a single judgment was 
written by which the questions raised in 
beth the appeals were disposed of. Differ. 
ent decrees were passed. On the plaintiff’s 
appeal the order was that this appeal be 
dismissed so that the decision of the Court 
of first instance, in so far as it was called 
in question by the plaintiff, was affirmed. 
On the defendants’ appeal there was an 
order of remand arising ont of certain 
plealings and findings to be referred to 
presently. The appeal now before as is 
against the desision of the lower Appellate 
Court on the appeal filed by tho defend. 
ants against the decree of the Court of 
first instance. When this appeal came up 
for hearing before a single Judge of thia 
Court, two preliminary objections were 
raised, One of these was well founded so 
far as it went, that is to say, the defend- 
ants-respondents correctly urged that this 
appeal was not really a sesond appeal, but 
a first appeal from an order of remand, and 
should have been filed as such. This objection 
is of a technical nature and it has been dis- 
posed of by the referring of the appeal itself 
to a Bench of two Jadges. We have juris- 
diction to hear this appeal under the 
rules of this Court anda mere misdescrip- 
tion of the appeal as “Sesond Appeal No, 
so andso” instead of “First Appeal from 
Order,” does not affect the “merits of the 
case or the jurisdiction of thisCourt. The 
appellant will not, in any event, be en- 
titled to recover costs in excess of what 
he would have had to pay on.a first 
appeal from order, but that matter can be 
considered when the decree of this Court 
comes to be prepared. The other objec-. 
tion was that the plaintiff was not en- 
titled to appeal against this order of 
remand, cr against any other order or 
decree which the lower Appellate Court 
might have seen fit to pass on the dọ- 
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fendants’ appeal tnless he also appealed 
against the decision dismissing Lis own 
appeal abont grove No. 2. Reliance is placed 
ona large number of authorities of this Court, 
out of which ib is quite sufficient to refer 
to the desision in Ram Lal v, Ohhab Nath 
(1), which is the foundation of the sub- 
sequent case-law on the subject. The case 
now before us is clearly distinguishable 
from any cf these. 
by the plaintiff against the decision of the 
Court of first instance no question was 
raised, and none could be desided, as to 
the rights of the parties in respect of 
grove No. 123. The Court simply deter- 
mined the question of the respective 
rights of tbe parties to grove No. 2. Its 
decision on this point was final; it pro- 
ceeded upon findings of fact and no second 
appeal could have been brought against 
it with the slightest prospect . of suo- 
cess. The plaintiff was bound to acquiesce 
in the decision against him so far as grove 
No, 2 was concerned, but there was no: 
thing in the desree by which his appeal 
to the Court below stood dismissed, which 
in any way affected or purported to affect 
his rights in respect of grove No. 123. 
. It is not even as if it could be contended 
that the plaintiff was injuriously affected 
by the dismissal of his appeal, because 
that dismissal left the decision of the Court 
of first instance intact. The plaintiff had 
& decision in his favour about grove No, 123 
and the order passed upon his appeal left 
that decision where it was. That decision 
has only been disturbed by the order of 
remand passed upon the appeal of the 
defendants in the Court below, and against 
that order the present appeal lies. Itis clearly 
not barrad either by the words of section 
11 of the Code of Civil Procedure, or by 
any conceivable principle of res judicata, 

We have now to consider the main point 
raised by the appeal itself, and for this 
purpose it is necessary to set out certain 
additional facts. In the year 1914 this 
same plaintiff had „brought against these 
same defendants a suit in which he claimed 
damages amounting to Rs. 30, as his share 
of the price of {two trees which the de- 


(1) 12 A. 578; A. W. N, (1890) 188;6 Ind, Dec, 
(N. 8.) 1114, 
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fendants had cut down in grove No, 123, 
on the ground that the defendants kad 
appropriated the timber entirely to them- 
selves in derogation of the plaintiff’s rights 
as owner of a moiety share in the grove. 
This suit was a suit of the nature cogniz- 
able by a Court of Smal] Causes; but 
it was not instituted in such a Court. 
Presumably there was no Court of Small 
Causes in existence at Jaunpur, and this 
suit for damages was instituted in tke Court 
of the Additional Munsif and was tried 
by him as a regular suit. In reply to 
the plaintiff's claim the defendants denied 
his title to á moiety share, or to any 
other share in grove No. 123. There was 
an issue on this point and that issue was 
decided in favour of the plaintiff. After - 
also determining the further issue raised 
as to the amount of damages, the Munsif 
proceeded to give the plaintiff in that 
suit a decree for Rs. 20. Now in the present 
litigation the plaintiff once more sets: up his 
title to the moiety share in grove No, 123. 
The suit has actually been brought in the very 
same Court which tried the suit of 1914, and 
the first issue for’ disposal is precisely the 
same issue as was tried out in the former 
suit, namely, the validity or otherwise of. 
the plaintifi’s claim to a moiety share in- 
grove No., 123. The learned Additional : 
Munsif held that he had himself once 
already decided this issue in a previous 
suit between the same parties, that 
decision ‘operated as es judicata and 
the question could not be tried over 
again. This finding has been reversed by 
the learned Subordinate Judge on appeal. 
Holding that the question of title in respect 
of grove No. 123 was not res judicata in the 
plaintifi’s favour by reason of the suit of 1914, 
that Court has remanded the case, so far as it 
concerned the plaintiff’s claim to grove No. 123, 
for trial on the merits. The appeal being 
against this order of remand, what we 
have to determine is whether the decision 
in- the suit of 1914 was or was not 


res 
judicata in the present litigation, On the 
wording of section 11 of the Code of 


Civil Procedure the case seems a clear 
one. The suit was between the same 
parties litigating under the same title. The 
same question was directly and substantially 
in issue in both the suits, and in the suit 


of 1914 it was decided in the plaintiff’s 
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competent to try the 
subsequent suit now under consideration 
by us in this appeal. As a matter of 
fast both the suits, as we have already 
pointed out, were brought in one and the 
same Court, that is to say, the Court of 
the Additional Munsif of Jaunpur, The 
former wasof a ‘nature triable by a Court 
of Small Causes and the present suit is 
not. There is, therefore, this distinction, 
that in the suit of 1914 no second appeal 
would lie, whereas in the present suit a 
second appeal “will lie, subject to the 
appropriate provisions of the law. The 
Second Explanation to section 11 of the 
Code of Civil Procedure has been inserted 
in the present Act (No. V of 1908), and 
it expressly provides that for the. purposes 
of this section, the competence of a Court 
(that is to say, its competence to try any 
subsequent suit) shall be determined irres- 
pective of any provisions as to a right 
of appeal from the desision of sush Court. 
This explanation would seem to haye been 
expressly designed to set at rest the con- 
troversy sought to be raised on behalf of 
the present respondents. This view has 
been taken by a learned Judge of this 
Court in the only reported caze we can find 
in which the question has been expressly 
considered and decided since the passing 
of Act No. V of 1908; namely. the oase of 
Musaddé Lal v. Jwala Prasad (2). We have 
been referred to a number of older rulirgs 
of this Court, ore of which is discussed 
by Mr. Justice Chamier in Musaddi Lal v. 
Jwala Frasad (2)! All those decisions 
were passed before the. Second Explana- 
. ation to what is now section 11 of the 
Code of Civil Procedure had been enacted, 
It is quite true that, in order to apply the 
role of ves judicata at all, it must be 
founi that the question of title was 
directly and substantially in issue in the 
suit of 1914, It has been contended before 
us that in some of the older decisions, as 
for instance in JInayatkhan v. Rahmat 
Bibi (3), in Chet Ram v, Ganga (4), it 
has been taken for granted that the deci- 
sion of any Court in a suit of a Small 
~ Cause Court nature about a question of 


favour by a Court 


(2) 16 Ind, Cas, 496; 10 A. L. J. 106, 
(8) 2 A. 97; 1.Ind. Dec. (xN. s.) 610. 
(4) A. W.N, (1886) 44,4 Ind, Deo. (x. s.) 1141, 
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title should be regarded as merely inoi- 
dental. In view of the change’in the law 
effected by the passing of Aat No. V of 
1908, it seems unnecessary to discuss these 
older decisions. _We find ourselves in entire 
agreement with the view taken by Mr. 
Justice Chamier in Musaddi Lal v. Jwala 
Prasad (2), which was a oase in all 
essential matters on all fours with. tha pre-° 
sent one. It is worth noting that we 
have been referred to one other case of 
-this Court decided since “the passing of 
the present Code of Civil Procedure, 
namely, the case of Dulare Lal y. Hazari 
Lal (5). That case is distinguishable 
from the present in one essential point. 
The suit for damages, the desision in 
‘which it was sought to plead as res 
judicata in a subsequent suit for the 
establishment of title, had been brought 
in a Court of Small Causes, and subse- 
quently transferred to the Court of a 
Munsif. It was pointed ont that, under the 
provisions of the Provincial Small Causes 
Courts Act itself, a suit would not change its 
nature when it was transferred from a 
Court: of Small Causes to that of a 
Munsif, but that it would be tried by the 
Munsif only as a Court of Small Causes. 
This is the reason given by the learned 
Judge of this Court for holding, in the 
appeal before him, the decision ih the suit 
for damages would not operate as res 
judicata in the subsequent suit for es- 
tablishment of title. In that case the suif 
for damages was institnted in and was, 
in the eye of the law, tried by a Court 
of Small Causes, that is to say, by a Court 
whioh, independently altogether of any 
provisions as to a right of appeal, would 
not be a Court competent to try a sub- 
sequent suit for title, We are of opinion, 
therefore, that the desision of the lower 
Appellate Court on this question of res 
judicata was wrong, and must be re- 
versed. Onthis appeal, therefore, we set 
aside the order of remand which was 
passed on the appeal of the deferdants 
in the Court below, and in lieu thereof 
we dismiss the appeal of the defendants 
to that Court. The plaintiff will be 
entitled to his costs in this and in the 


(5) 26 Ind, Cas. 56; 12 AVL, J. 853. 
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ower Appellate Conrt, subject only to 
this qualification that he will not be 
entitled to recover as costs in this Court 
anything more than he would have paid 
on a first appeal from order. 16 
may be pointed out that the result 
o the order which we now pass is that 
the desree of the Court of first instance 
is restored in its entirety. There is no 
possible question of an appellate decision 


resulting in the existence of two in- 
consistent decrees on one and the same 
litigation each of them apparently cap- 
able .of independent execution. We 


mention this fast as further illustrating 
our decision upon the preliminary objection. 


Appeal decreed, 


CALOUTTA HIGH COURT., 
APPEAL FROM APPELLATE Decree No. 2261 
or 1916. 
July 1, 1918. 
Present: — Mr, Justice Walmsley and Mr. 
Justice Panton. 
MONOHAR MUKHERJEE —PLAINTIFE 
—~APPELLANT 
versus 
KALI DAS NANDI AND OTHERS— 
RESPONDENTS. 

Ohowkidari chakran lands situate within putni— 
Resumption—Putnidar, title of— Rent, liability of 
putnidar to pay. 

Chowkidari chakran lands situate within the.ambit 
of a putni belong, on their resumption, to the putni- 
dar, and where the putnidar has been enjoying the 
services of the chowkidar before the resumption, he 
is not liable to pay for those lands any rent or 
cesses in excess of what the zemindar has to pay to 
the chowkidart fund, unless by the terms of the 
puint lease the zemindar is entitled toa profit in 
respect of such lands. [p. 84), eol. 2; p. 842, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Burdwan, dated 
the 4th of August 1916, affirming that 
of the Munsif, 2nd Court at that place, 
dated the 19th of August 1913. 

FAOTS appear from the judgment. 

Babu Hira Lal Chuckerburty (with him Babu 
Taradas Chatterjee), for ‘the Appellant.—I beg 
to draw your Lordships’? attention to a 
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oase reported as Ranjit Singh v. Kali Dasi 
Debi (1). There the suit was for a declara- 


tion of title in certain chowkidari chakran, 


lands on the ground tbat the plaintiff 
acquired putini rights in them. It was 
held there that the putnidars were entitled 
to the possession of resumed chowkidart 
chakran lands. The question, therefore, is does 
the present Privy Counoil decision in Ranjit 
Singh v. Kali Dasi Debi (1) affect this deoi- 
sion? My submission is that the Privy 
Council decision does not state the terms 
under which the putnddars shall hold. The 
Privy Council decision does not touch the 
present point. 
the Privy Connoil decision so far as it deals 
with this point. Again in the case in Suren- 
dra Mohan Sinha v. Rajendra Nath Roy (2) 
Your Lordships relied on the previous Privy 
Council case in Ranjit Singh v. Kali Dasi 
Debi (1) and discussed it at page 662*, and 
said that that case is not conclusive as to 
the terms under whioh the pufnidars are 
entitled to hold possession of resumed chowki- 
dari chakran lands. Therefore, it becomes 
necessary for me to refer to the earlier 
cases, which deal with this point, First of 
all I refer your Lordships to the ease of 
Hari Narain Mozumdar v. Mukund Lal 
Mundal (8). There the principle on which to 
assess the rent payable by putuidars to the 
Zemindar in respect to resumed chowkidari 
chakaran lands is laid down. The same prin- 
ciple is followed in a later sase in 
Harak Ohand v. Charu Chandra Singha (4). 
Again in Rajendra Nath v. Hira Lal (5) the 
game principle is accepted. In the Kabuliat 
the words * * * (haree bari malguzart) occur. 
These words mean proportionate rent. The 
word malguzari may sometimes mean rent with 
reference to the contract and not revenue 
So I am entitled to get something more than 
has been decreed in my favour according to 
the Privy Couneil rulings. . 

Babu Bepin Behari Ghose (with him Babu 


Sajani Kanta Sinha), for the Respondents. — 

(1) 40 Ind, Oas. 98); 210. W. N. 609; 25 0. L.J. 
499; 82 M. L. J. 565; 15 A. L. J. 390; 15 Bom. L. R. 
462;2 P. L. W.3; (1917) M.W. N. 459;6 L. W. 101 
440, 841; 22 M. L. T. 489; 44 I. A. 117 (P. C.). 

(2) 46 Jnd. Cas. 485; 220. W. N.680; 28 O, L. J. 
160. 

(3) 4 0. W. N. 814. 

(4) 8 Ind. Cas. 766; 13 C. L. J. 102 at p. 107; 15 0. 
W.N. 5. i 

(5) 7 Ind. Cas. 654; 14 C. W. N. 995, 
# Page of 22 0, W, N.— Ed. 
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The question must be decided, according 
to the terms of the contract into which the 
parties entered. In section 51 of the Chowki- 
dari Act (VI of 1870} it is laid down 
that if there is a contract the parties are 
bound by the contract. In Raniit Singh v. 


„Kali Dasi Debi (1) it has been -held that. 


parties, are bound by their contracts. There- 
fore, the first question is whether theke chowki- 
dari chakaran lands were let out to me in 
‘ putni by the Zemindar at the time of the 
putni lease and my friend concedes that 
such was the- fact. In the Chowkidari Act 
the rights .of parties who hold under the 
Zemindar are preserved and their only 
liability is to pay more rent for excess of land. 
Kavi Newaz Khoda v. Ram Jadu Dey (6) 


referred to. There- Mr. Justice Rampini 
deals with this excess payment of rent 
and his Lordship says that tha Zemindar 


cannot claim from the puinidars more in 
excess than he has to pay to the Govern- 
ment. At page 116. Mr. Justice Mukherjee 
holds the same view; see also Nalinakhya 
Basu v. Bijoy Chand Mahatap (7). My learned 
friend says wmalguzart means rent. This is 
the first time that I hear that the word 
malguzart also means payment of rent, where- 
as it only means payment of revenue. Wil- 
son’s Glossary referred to for the meaning 
of the werd. Malis contraction of malgu- 
zart and means revenue. It is not stated 
at what rate profits are to be given to 
Zemindars and hence it is idle for my 
friend to contend that the puiniday is liable 
to pay any additional rent for the resumed 
chowkidart chakran lands. 
Nath v. Hira Lal (5) and in Harak Ohand 
v. Charu Ohandra Sinha’* (4) there 
was an admission on behalf of 
the putnidar, Before Rant Singh's case 
(1) there was some doubt in the minds 
of putnidars as to whether they would get 
resumed chakran lands and hence they would 
‘always make offer~to pay a certain amount 
of the profit to the Zemindar inorder to get 
the chakran lands. But singe that case has 
settled this point, the Zemindar cannot claim 
such profit any further if the putnadurs stand 
upon their right and refuse to pay anything 
in excess of the Government assessment. 
[WALMSLEY, J.— Before Act VI of 1870 


nee 169 atp. 112; 5 C, L. J. 33; 11 C. W, N. 
ac 40 Ind. Cas. 395, 


Both in Rajendra’ 


- Debi (1) ig conclusive against bim. 
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was passed no" one had any means of know- 
ing as to what resumption would lead to. | 

The resumption began long, before the 
passing of that Act and the Government 
used then to settle such landa with the 
highest bidders. 

Babu Hira Lal Chackerburty, in reply.— 
As regards the two caces which my friend 
cited, the judgment there proceeded entirely 
on a construction of the contract entered 
into between.Zemindars and putnidors, As 
regards the oase of Kaze Newaz Rhoda 
v. Ram Jadu Dey (6)-that had been cited 
in all cases which I have cited.” Therefore, 
my point is that that case has not conclu. 
sively desided the points which I have sab- 
mitted, Then as regards the word malgu- 
zari” my friend puts tco narrow a construc- 
tion on the word. It means both payment 
of rent and revenue, e, any payment whe- 
ther payable to the Zemindar or to the 
Government, and the word “mal” as opposed 
to “ lakheraĵ ” implies rent. 

JUDGMENT. 

WALMSLEY, J.—The suit out of which this 
appeal arises was brought by the plaintiff 
against his putnidars for a deslaration that 
he was entitled to khas possession of some 
chakran lands which bad been resumed,or, in 
the alternative, for a declaration that the 
puinidars must pay him rent atthe rate of 
Rs. 3 per bigha. Both the lower Courts 
dismissed the plaintiff's claim for khas 
possession, and with regard to his claim for 
rent, they limited him tothe sum which 
the Zemindar bad to pay to the chowkidari 
fund and cesses. The plaintiff bas preferred 
an appeal to this Court. So far as his 
original -prayer for khas possession is ocn- 
cerned, the case of Ranjit Singh v. Kali Dasi 
With 
regard to his other claim, the Courts below 
proseéded,~ first, on the wordings of the 
Pattahs granted to tte pulnidars and, secondly, 
on the fact that it was the putnidars who 
enjoyed the services of the chowkidars prior 
to the resumption. The Pattahs have been 
placed before us and the passages whioh 
relate to the matter of the chowkidard chakran 
lands’and the contingency of resumption have 
been discussed in detail.. It appears to me 
that the Courts below have pnt a right 
interpretation upon the words used in those 
Pattabs, and on that ground alone I think 
that the Zemindagr’s claim cannot be sus- 
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tained. The further fact that it was the 


puinidars who were enjoying the services 
of the chowkidars makes it even more im- 


“ possible to .allow the Zemindar more than 


has been awarded to him. On these grounds 
I think that the appeal should be dismissed 


with costs, 


Payton, J.—I agree. 
: Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Civit Revision No. 21 or 1918, 
July 3), 1918. 

Present :—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball, 
MAHMUD ALI,—DEWNDANT—-APPLICANT 
versus 
TAMIZ-UN-NISSA BIBI -Prainnrr— 

. OPPOSITE PARTY. 
| Provincial Small Causes Courts Act (IX of 188%), 
Sch, 17, Art, 41—Debt paid off by one of several heirs 
-Suit to recover share from co-heir—Jurisdiction of 
Small Cause Court. $ 
Where one of several heirs of a deceased Muham- 
madan pays ofa debt due by the deceased and then 
sues his co-heirs to recover their share of the debt, 
the suit is cognisable by a Court of Small Causes and 
ig not excluded from its cognisance by Article 41 of 
Schedule II to the Provincial Small Causes Courts 
Act. Cp. 844, col. 1.]° 
Civil revision from an order of the Judge 
of the Court of Small Causes, Bulandshahr. 
FACTS appear from the following Refer- 


ring Order of - 


ABDUL Raoor, J.—This application for. 


revision arises out of a suit brought by 
Musammat Tamiz-un-nissa against the 
defendant Mahmud Ali for a certain sum 
of money. The case as stated by the 
plaintiff in the plaint was this:—One 
Mahbub Ali died leaving as his heirs 
Mahmud Ali and Yakub Ali, brothers, 
Musammat Rasul-un-nissa, a sister, and 
Musammat Tamiz-un-nissa, a daughter. On 
his death he left certain property which 
was inherited by these heirs according to 
their shares under the Muhammadan Law, 


_ At the time of his death he was indebted, 


and among the creditors there was one 
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Jas Ram wha held two pro netes executed 
by Mahbub Ali. The plaintiff states that 
her share under tte Muhammadan Law 
in the property left by the ancestor was 
five sehams. The share of Mahmud Ali 
and Yakub Ali, the brothers of Mahbub 
Ali, was two sehams each, and that of 
Musammat Rasul.un-nissa, one seham., The 
plaintiff further states that she paid off 
the debt due to Jas Ram by executing a 
bond in favour of the sons of Jas Ram. 
In paragraph 3 of the plaint the plaintiff 
stated that having purchased the shares 
of Yakub Ali and Musammat Rasul-un-nissa 
in the property left by Mahbub Ali, she 
became the owner of eight sehams and 
the defendant Mahmud Ali owned two 
‘sehams ont of the entire property of 10 
sehams. It is further stated that the 
defendant Mahmud Ali saa, therefore, liable 
to pay the debts due -from Mahbub Ali 
to the extent of 2'10ths, and it was to resover 
this 2/10ths of the debt paid off by the 
plaintiff to the sons of Jas Ram that this 
suit was filed. The suit was instituted in 
the Court of the Judge of Small Canses at 
Bulandshahr, One of the pleas raised in 
defence by the defendant was that the 
suit was not sovnizable by a Small Cause 
Court: The defendant relied upon Article 
“41 of Schedule IL of the -Provincial Small 
Canses Oourts Act. The Court of first 
instance, relying upon the rulirg in tke 
case of Roshan Lal v. Ram Lal WA), dis- 
allowed the plea and desided the auit 
upon the merits and gave a decree in 
favour of the plaintiff. The present 
application for revision has been filed 
against the decree of the Judge of the 
Small Cause Court. The desrea of the 
Court below is given in these terms:— 
“The plaintiff's claim for Rs, 101-8-3, the 
amount in claim, and Ra, 32-140, ensts of snit, 
ba decreed against the estate of Mahbub Ali 
Khan, which is in the possession of the 
defendant.” In the first ground of revision, 
“the defendant-applicant repeats his ground 
ot objection as to the jurisdiction of the 
Judge of the Small Cause Court, and in 
the second ground he raises the plea that 
as the plaintiff in her own plaint asks for 
a decree against the assets of Mahbub 
Ali, the suit was not cognizable- by the 


(1) 4 A Led, 543; A, W, N, (1907) 280, 
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Court of Small Causes. The case has been 
argued before me at some length on behalf 
of both the parties and a number of 
rulings have been sited by the Counsel on 
either side, to which I will refer ‘later on. 
Dr. Sulaiman who appears for the appli- 
cant argues that upon the plaint filed by 
the plaintiff, it is clear that she based 
her claim upon the ground that the 
parties were sharers in a joint _ property 
which had come to the heirs of Mahbub 
Ali as his assets and that, therefore, they 
were all liable to pay the debts cf 
Mahbub Ali proportionately according to` 
their shares in the assets left by him. 
That being the nature of the suit, he 
argues that the suit was a suit for contri- 
bution by a sharer in joint property in 
respect of payment made by him of money 
due from a co-sharer. On the other hand 
Mr, Yusuf Hasan has argued that in 
order to make the Article applicable, it 
ought to be made clear that the payment in 
respect to which contribution’ was claimed, 
was made on account of the joint property. 
He also argues that the present suit can 
hardly be called a suit for contribution. 
He says the debt due to Jag Ram was 
not a debt for which the parties may be 
said to be jointly responsible. It was not 
a debt due upon a joint bond or under 
a joint decree, bat it was a debt due 
against each of the heirs of Mahbub Ali 
separately ‘on account of his share of 
liability attaching to him on account of 
having inherited assets from the common 
ancestor. lt is diffieult.to decide what Article 
41 contemplates by the words “a suit for 
contribution by a sharer in joint property.” 
The cases which have been relied upon 
either side have no direct hearing on the facts 
of the present. case. Mr. Yusuf Hasan 
has relied upon the case reported as 
Bhairon v, Ram Baran (2), which was a 
case of joint judgment-debtors; one ‘of 
the judgment-debtors having paid off the 
money due on the joint desree sued 
the others for contribution, He has 
relied upon the ease reported as Roshan 
Lal v. Ram Lal (1). That was also a 
case of a joint decree. He has also relied 
upon the case reported as Bhairon v. 
Ram Baran (2). That also was a case 


(2) 28 A, 292; A. W, N. (1908) 6; 3 A. L, J. 6, © 
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of a joint decree against co-judgment- 
debtors. On the other side Dr. Sulaiman has 
relied upon the oases reported as Fatima 
Bibi v. Hamida Bibi (8), Bhatoo Singh 
y. Ramoo Mahton (4), Satya Bhushan Bando. 
padhyaya v. Krishnakali Bandopadhyaya (5) 
and Rajani Kanta Ghose v. Rama Nath Roy 
(6). In the sase reported as Satya Bhushan 
Bandopadhyaya v. Krishnakali Bando- 
padhyaya (5) the plaintiff came on the 
allegation that he was not liable to make 
any payment at all, but that he had 
made a payment for the benefit of the 
defendant. It was held in that case that 
the suit could not be said to be one for 
contribution at all, and, therefore, could not 
come under Article 41. In Bhateo . Singh 
v. Ramoo Mahton (4) the facts were quite 
different from those of the present case 
and the rule there laid down was rather 
too broad. In the case reported as Fatima 
Bibi v. Hamida Bibi (8) the payment 
there made was certainly on accdunt of 
the property jointly held by the parties. 
Joint tenanta holding land jointly under 
a Zemindar were held jointly responsible 
for payment of rent, although they had 
by private arrangement divided the plots for 
their separate cultivation and one uf the 
tenants had been made to pay the rent 
for the entire holding. When he sued for 
contribution, it was held that the snit 
came strictly within Article 41 and it was 
excepted from the cognizance of the Court 
of Small Causes also. As I have stated 
above, none of the cases relied upon by 
the parties have a direct~bearing on the 
facts of this case. The point raised is of 
some importance and I think it ‘will be 
better if it is decided by a larger Bench. 
J, therefore, refer this case to a Bench of 
two Judges. 


Dr. 3. M. Sulaiman, for the Applicant, 

Mr. S. M. Y. Hasan (for whom Mr, S. A. 
Haidar), for the Opposite Party. 

JUDGMENT,—The main point raised 
as a ground for revision is that the suit 
was one which was not cognizable by the 
Small Cause Court. It is contended that 


(3) 28 Ind. Cas, 587; 13 A.L. J. 452, 
(4) 23 O. 189; 12 Ind. Deo. (x. s.) 125. 
(5) 24 Ind. Cas, 259; 18 O. W. N. 1808; 20 0, L. J. 


196. 
(6) 27 Ind. Cas, 56; 19 0. W. N. 458; 20 0, L. J, 200, 
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it is excluded by Article 41 to the Sehe- 


dule to the Small Causes Courts Act. We 
are satished that the suit brought by the 
plaintiff was not of the nature specified in 
Article 41 of the Act. We see no sufficient 
reason to interfere with the decree of the 
Small Cause Court in any other matter 
raised by the memorandum of appeal. We 
reject the application and make no order 


as to costs. per ae 
4 Application dismissed. 


eed 


‘PATNA HIGH COURT. 
Appeal FROM AppeLLate Decree No, 951 
“or 1917, 

July 25,1918. 

Present: —Justice Sir Ali Imam, Kr. 
JAGESUR SINGH MAHAPATRA— 
APPELLANT 

: versus 
. SRIDHAR, SARDAR AND OTHERS — 
RESPONDENTS. 

Civu Procedure Code (Act Y of 1908), s. 47—Limi- 
fation Act (LX of 1908), Sch. I, Arts. 188, 180—Suit 
by auction-purchaser to recover property purchased by 
him after confirmation of sale, maintainability of— 
Limitation, ; i 

A suit by anauction-purchaser for the recovery of 
possession of property which ho has purchased atan 
auction sale which has beon confirmed, is not a suit 
whith is barred under section 47 of the Code of 
Civil Procedure. Such asuit is governed by Article 
133 and not by Artiole 180 of Schedule I of the 
Limitdtion Act, and the period of limitation is 
twelve years after the confirmation of the sale. [p. 
845, col. 1.] ae ne 

‘Appeal from a decision of the District 
Judge, Manbhum-Purulia. 

Mr. Atul Krishna Ray, for the Appallant. 

Mr. Abani Bhusan Mukerji, for the Rgs- 
pondents. 

JUDGMENT.—The plaintiffs and. the 
pro forma defendant No, 4 and the prede- 
gessor-in-interest of the pro forma defend. 
ants Nos. 5t010 obtained a decree against 
the principal defendants in this case. In 
execution of the decree which was for . 
rent, the property in suit was sold and 
the sale was confirmed on the 6th of 
May 1910. [tappears that after the confir- 
mation of the sale there was a partition in 
the family of the plaintiffs and the pro 
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forma defendants. By ‘the partition the 
property in suit was -allotted to the 
plaintiffs. The plaintiffs now seek to ob- 
tain possession of this property as after 
the confirmation of the sale no: action was ` 
taken and the principal defendants remain- 
ed in possession. The principal defendants 
_in paragraph 7 of the written statement 
have pleaded that although the sale had 
taken plave and it was confirmed, yet the 
plaintiffs as a matter of fact continued to 
receive rent from them and that as such 
the relationship of landlord and tenant 
continued, The learned Munsif who decreed 
the suit-of the plaintiffs has come to a 
distinct finding .that there is no evidence 
to support the allegation in the written 
statement to the effect that.the relation- 
ship of landlord and tenant had subsisted 
between the plaintiffs and the principal 
defendants after the confirmation of the 
sale. The principal defendants preferred 
an appeal to the learned District Judge 
of Manbhum-Purulia, who has set aside the 
decree given by the learned Munsif and 


has dismissed the suit, The points on` 
which the lower Appellate Court 
dismissed the :suit of the plaintiffs 


are the points of limitation and that of 
jurisdiction. A perusal of the jadgment 
of the learned Judge shows that he is 
labouring under the- impression that the 
present action is a proceeding in execution 
of the desree obtained:for rent. He. has 
treated this case as one that. is governed 
by the provisions of the Chota Nagpur 
Tenancy Act, VI of 1908. It seems to 
me that the learned Judge has overlooked 
the fact that the action in question is in 


no way governed by that Act. If the 
relationship of landlord and tenant had 
continued to exist between the plaintiffs 


and the principal ‘defendanta, there might 
-be something to say as regards the applica- 
tion of the provisions of that Aot, but on 
this point the finding arrived at by the 
Trial Court is conclusive. The position 
of the parties, therefore, is thatthe auctions 
purchaser: has instituted a regular 
suit for the recovery of possession cf the- 
property that he bought at an austion gale’ 
that was confirmed. In the oircumstanges . 
it appears to me that sections 139 and 231 
of Act VI of 1908 have no application, 
The next question is, whether the suit is 


rs 


- governed by that Article. 
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barred under the general law of limita- 
tion. The learned Vakil appearing on 
behalf of the respondents has drawn my 
attention to Article 180 of the Limitation 
Act and has invited me to hold that under 
that Article the suit should be regarded 
as barred because of the provision of three 
years’ limitation. I do not think that? 
Artisle 180 of the Limitation Act was 
intended to apply to a case like this; on 
the sontrary by reading the language of 
Article 188 of the Limitation Act it is 
quite evident that the present action is 
The period of 
limitation provided by that Artisle is 12 
years. The suit having been instituted 
within twelve years of the confirmation of 
the sale is, therefore, not barred by limita- 
tion. i 

In the course of his address the learned 
Vakil for the respondents also raised the 
question as to whether or not the suit 
is barred under section 47 of the Oode of 
Civil Prosedure. His contention is that 
to ask for delivery of possession is 4 ques- 
tion arising between the parties to the 
suit in which the decree was passed and 
relates to the execution of the decree, and 
that, therefore, under the provisions of that 
section, a separate suit is not permissible. 
This view of the oase receives no help 
from the olear and emehatic prononuce- 
ment of their Lordships of the Allahabad 
High Court in a Full Bench case reported 
as Bhagwati v. Banwari Lal (1). 16 has 
been held that a suit for the recovery of 
possession of a property which has been 
the subject of sale and \the sale of which 
has been confirmed is not a suit which 
is barred under section 47 of the Code. 
It seems to me, therefore, that the learned 
Judge in dismissing the suit bothon the 
ground of limitation as well as on the 
ground of jurisdiction has misconceived 
the nature of the action. In the circum: 
stances the order of dismissal of the learned 
Judge-is set aside, the appeal is decreed, 
and the decree awarded by the learned 
Munsif is restored. The appellants will get 
their costs throughout. i 

Appeal allowed. 


(1) 1 Ind. Cas. 416; 31 4.82; 6 ACL. J. 74,6 M. 


L. T. 185, | 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 1652 or 1916. 
August 1, 1918. 

Tresent :7-Mr. Justice Piggott and 

Mr. Justice Walsh. 
RAUSHAN LAL AND orasrs—Derenpants 
— APPELLANTS 
versus 
KANHAIYA LAL AND OTHERS-— PLAINTIFES 


— RESPONDENTS. 

Limitation Act (IX of 1908), s. 20—Mortgage—- 
Interest, payment of, by mortgagor— Limitation, eaten" 
sion of, against purchaser of equity of redemplion. 

A payment of interest due on a mortgage made by 
the mortgagor saves limitation under section 20 of 
the Limitation Act not only as against the mortgagor, 
but also as against a subsequent purchaser of a 
portion of the equity of redemption or a subsequent 
mortgagee ofa portion of the mortgaged property. 
[p. 836, cols. 1 & 2.] 


Second appeal from a decree of the District 
Judge, Agra, modifying tbat of the Addi. 
tional Subordinate Judge, Muttra, 

Mr, Nehal Chand for Mr. B. E, O'Conor 
(with him The Hon’ble Dr, Tej Bahadur 
Sapru), for the Appellants. 

Mr, Narain Prasad Asthana (with him Mr, 
Surendra Nath Sen), for the Repondents. 

JUDGMENT, 

Piaaort, J.—The essential point for deter- 
mination in this second appeal lies within 
a very narrow compass. The plaintiffs sued 
to enforce a simple mortgage of January 
the 8th, 1891. They impleaded the- mort- 
gagors fas defendants first party, one set 
of subsequent mortgagees as defendants seaond 
party and the present appellants, as pur- 
chasers of a portion of the equity of re- 
demption, as defendants third party. The 
defendants of the first and second parties 
do not contest the suit, at any rate at this 
stage. The defendants third party contend 
that the claim is barred by limitation. 
Prima facie this suit instituted on 
7th of ‘November 1914 would be 
well outside the prescribed period of 
limitation for a suit ona Simple mortgage 
of January the 8tb, 1891. The plaintiffs’. 


oase is that limitation is saved under 
sestion ig of the Indian Limitation Act 
(IX of 1908) by three payments on 


account of interest as such, the last of these 
payments is of a sum of Rs, 800 made on 
the 25th of November 1902. This pay- 
ment is proved beyond doubt. It was 
made by means of a sale by the mortgagors 
to tho prior mortgagees of certain property 
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other than that hypothecated in the --simple 
mortgage-deed in suit. The consideration 
for the sale was a sum of Rs, 800. There 
was an express acknowledgment that on that 
date, namely, the 25th of November 1902 a 
sum of Rs. 1,400 was due as interest on 
the; deed of January the 8th, 1891; in 
order to pay off a portion of this interest 
the property specified in the deed of 
November the 25th, 1962, was sold for a 
sum of Rs. 800 and the entire considera- 
tion was set off in part payment of the 
interest as above stated. The present suit 
is within limitation from the 25th November 
1802 and it is not denied that section 
20 of the Indian Limitation Act would 
apply as against the mortgagors themselves, 
The contention is that the provisions of 
that section cannot be applied so as to 
save limitation as against these appellants, 
who are subsequent purchasers of a por- 
| tion of the equity of redemption. The 
appellants bought under a sale-deed of June 
the 24th, 1913, aportion of the property 
hypothecated under the plaintiffs’ mortgage 
of January the 8th, 189], along with certain 
other property with which of course this 
suit isnot concerned. They paid the sum of 
Rs. 9,000 a large part of which was due 


tò them on account of previous transactions_ 


between themselves and their vendors, They 
undertook, however, to pay off a certain 
older mortgage of the year 1911, which 
again seems to have been executed in satis- 
faction of an older mortgage of 1905, by 
which again a still older mortgage of 
Desember the 21st, 1899, was paid of; 
and under this mortgage a portion of the 
property now .in suit was hypothecated. 
The appellants contend before us that they 
occupy two positions. They are not merely 
purchasers cf a portion of the equity of 
redemption under their deed of June the 
24th, 1913, but they are also entitled to 
stand in the shoes of the mortgagees under 
the deed of December 2lst, 1899. Even 
thig mortgage, however, is subsequent in 
date to the mortgage in suit, so that the 
real question for determination, 
whether the payment of interst effected by 
the deed of November the 25th, 1902, 
does or does not save limitation as against 
these appellants, has to be determined upon 
the wording of section 20 of the Indian 

Limitation Act on substantially the same 
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principles, whether we deal with these 
appellants as purchasers of the equity of 
redemption or as subsequent mortgagees in 
respect of a portidh of the property in 
anit. We have uot been referred to any 
reported case of this Court, but in the 
Caloutta High Court there is a good 
of authority and this authority 
seems fo us, as to the learned Judge of 
the Court below, very strongly in 
favour of the . plaintiffs-respondents. The 
important cases are Krishna Ohandra Saha v. 
Bhairab Chandra Saha (1) and Domi Lal 
Sahu v. Roshan Dobay (2). In each_of these 
cases the transaction pleaded as extending 
the period of limitation was a payment 
on accountof interest. Now on bshalf of 
the appellants strong réliance has been 
placed on another case of the same Court 
desided a little before either of the two 
cases reported above, This is the case of 
Surjiram Marwari v, Barhamdeo Persad (8) to 
bə ‘found in Volume 1 of tbe- Calcutta 
Law Journal Reports at page 3837. The 
question there wasof an acknowledgment 
by the mortgagor as saving limitation against 
a subsequent mortgagee. -Thelearned Judges 
who decided that case relied partly on the 
wording of section 19 of the Indian Limita- 
tion Act and partly on an English cawe, 
that of Bolding v. Lane (4). That case was 
itself discussed shortly afterwards before the 
House of Lords in a case referred to in 
the sibsequent Calentta” decisions, namely, 
the case of Ohinnery v. Evans (5). The case 
of. Bolding v. Lane (4) was not dissented 
from in Ohinnery v. Evans (5), but it waa’ 
distinguished against and explained. And 
it is quite clear that a distinction was 
drawn between the effect of a payment 
and the effect of a mere acknowledgment. 
This point has been very clearly brought 
out in another decision of the Privy Council, 
on appeal from the Supreme Court of 
Canada, in the oase of Lewin v, Wilson (6), 


(1) 32 0. 1077; 9 C. W. N. 868. ` 

(2) 88 O. 1278; 11 0. W. N. 107. 

(3) 1 0. L. J. 337. 

(4) (1863) 1 De G. J. & 8. 122; 32 L. J. Ch. 219; 9. 
Jur. (x. s.) 606; 7 L, T. 812; 11 W. R.3865; 46 E. R. 
47; 137 R. R. 174. 

(5) (1864) 11 H. L. O. 115; 4 N. R. 520; 10 Jur, 
(x. 8.) 855; 11 L. T. 68; 13 W. R. 20; 11 E. R. 1274; 
145 R. R. 79, 

(6) (1886) 11-As O. 639; 55 L, J. P. 0. 75; 55 L. T, 
410 (P. 0.), i 
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The words of Lord Hobhouse at page 645 specified in the deed itself, still leas is 


` of that report are worth quoting :—" It 
must be remembered that payment and 
acknowledgment are two very different things. 
As regards the person making them, 
acknowledgment may, as pointed out in 
Bolding v. Lane (4), be made by a person 
who, though a party to the mortgage 
contract, has ceased to have any substantial 


interest in if, and has nothing to lose by | 


the acknowledgment; whereas payment is 
certain tobe made only “by those who have 
some duty or interest to pay. As regards 
the recipient, so long as he is paid according 
to the intention of the contracting parties, 
he is in fnll .enjoyment of his bargain and 
is not put, upon any further assertion of 
` his rights; but not so if he-only receives 
acknowledgment. If, therefore, we find 
that the Legislature has used. different 
language about the two cases we must 
not readily conclude that it has done so 
by accident or without meaning it.” This 
is. probably’ the reason why the decision 
in Surjtram Marwari v. Barhamdeo Persad 
(3), although referred to in argument, was 


not discussed by the learned Chief Justice | 


of the Caleutta High Court when deciding 
the case of Krishna Chandra Saha v. Bhatrab 
Chandra Saha (1). He felt that he was deal- 
ing with a different section of the Statute, and 
that a decision based upon section 19 of the 
Indian Limitation Act, whether sorrect or 
not, was not necessarily anauthority on a case 
which turned on the wording of 
20 of the same Act. We’ have been re- 
ferred to one or two other decisions sub- 
stantially to the same éffect, but we think 
that on the authorities and on the word- 
ing of section 20 of the Indian Limitation 
Act the decision of the Court below was 
clearly right and that this appeal must 
fail. It may be that the mortgagors dealt 
unfairly with these appellants on June the 
24th, 1913, when they conveyed 
property to the latter without stating that 
a portion of this property was also subject, 
along with other property, to a simple 
mortgage of the year 1891 which was 
still in force. But it is to be noted that 
in the sale-deed above referred to in favour 
of the appellants there is no definite 
statement on the part of thse. vendors that 
the property which they are sonveying is 
subject to no charge other than those 


section, 


certain” 


there any express covenant of title or of 
indemnity. The question, however, of the 
rights and liabilities inter se of these 
appellants and their vendors, the persons 
impleaded as defendants first party in 
this suit, is not before _ us. The question 
is whether anything which took place 
between these parties in the year 1913, 
can affect the rights of the present plaintiffs 
in respect of their ‘mortgage deed of Janu- 
ary the 8th, 1891,. If the question ispat 
in this way it seems clear that the 
answer must be in the negative. The 
suit as -broight is not barred by limitation, 
time being saved by the payment on 
account of interest effected by the sale of 
January the 25th, 1902. This appeal, 
therefore, fails, and we dismiss it with 
costs, 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deacren No. 1257 
or 1916, 

June 6, 1918. 

Present:—-Mr. Justice Fletcher 
and Justice Sir Syed Shamsul Huda, Ka. 
INDRA NARAIN BAY—Pnratintizs— 

APPELLANT œ 
versus 
NABIN CHANDRA BANERJEE ang 


OTHERS— DEFENDANTS—~RESPONDENTS, 
Bengal Tenancy Act (VIIB. C. of 1885), ss. 161, 167 
—Incumbrance—Mortgagee-purchaser of holding, in- 


. terest of, whether incumbrance. 


The interest of a mortgagee of a part of a holding 
who has purchased the holding in execution of his 
mottgage decree is anincumbrance within the mean- 
ing of section 161 of the Bengal Tenancy Act. Such 
a mortgagee-purchaser cannot be ejected by the 
purchaser of the holding in execution of a rent 
deoree until his incumbrance is annulled under the 
provisions of section 167 of the Bengal Tenancy 
Act. [p. 848, col, 2.] 

Banbthari Kapur v. Khetra Pal Singh, 18 Ind, Cas. 
785; 38 C. 923; 16 C. W. N. 258, followed. 

Appeal against the decree of the District 
Judge, Birbhuni, dated the 9th March 1916, 
affirming that of thé Munsif, Suri, dated 


the 28rd of Jannary 1915, 
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THE MUNICIPAL BOARD OF BENARES Y, GAJADHAR. 


FACTS appear from the judgment. 

Babu Bepin Behuri Ghose II (with him 
Babn Bankim Chandra Mukherjee), for the 
Appellant.—The learned, Judge has erred in 
holding that the sale in execution of the 
deorea for rent was nota rent sale and it 
did not pass the holding but only the right, 
title and interest-of the judgment-debtor, 
because the learned Judge thinks that the 
plaint in the rent suit did not comply with 
the provisions of section, 148A of the Bangal 
Tenancy Act. If your Lordships be pleased 
to go through the plaint which is on the 
record, your Lordships will be satisfied 


that it did comply with the provisions of , 


section 143A, The plaint, the decree, the 
sale proslamation show that at the sale the 
holding did pass. Son 

‘ As regards. the question as to 
whether the defendant as purchaser 
of a portion of the holding in execution 


` of a mortgage decree was the holder of 


an incumbrance which has been annulled by 
a proper notice, 1 submit that the finding of 
the Court of Appeal below is clearly wrong. 
Refers to the definition of ‘ incumbrance’ 
in seation 161 of the Bengal Tenancy Act. 
Seo also Banbihari Kapur v. Khetra Pal 
Singh (1), Akhoy Kumar Soor v. Bejoy Chand 
Mohatap (2). After the property hag been 
sold, it cannot be said that the mortgagee 
has a lien on the property. I rely on the 
wording of section 161 of. the Bengal 
Tenancy Act and the observation of Sir 
Lawrence Jenkins in Abdul Rahman v. 
Ahmadar Rahman (8). 

Babu Jyotish Chandra Sarkar, 
Respondents, not called upon. 

JUDGMENT.—This~ appeal will stand 
dismissed. Two grounds have been raised 
before us, and they are these: First of all, 
it ig said that. the present suit is a suit 
for possession of about 4 bighas of land, 
the plaintiff claiming through a purchase 
in execution of a rent decree. The 
plaintiff's claim was rasisted by certain 
mortgagee-purchasers, who had a mortgage 
of this property which is a part of a 
holding and who had purchased in execution 
of their/mortgage-decree, The foundation 
of the plaintifi’s claim is that he is the 


(1) 13 Tud. Cas, 786; 83 C. 923; 16 O. W. N. 269, 

(2) 29 U. 813 at p. 820. 

(3) 31 Ind. Cas. 554; 43 C. 558; 19 C. W. N, 1217; 
22 C. L. J, 350. | v 
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purchaser in execution of a rent decree. 
Otherwise, he would only get the right, 
title and interest of the judgment-debtor, 
It is said that the-rent suit is a special 
suit, namely, a suit brought by a co-sharer 
landlord under section 148A of the Bengal 
Tenancy Ast. But the learned Judge has 
found that the plaintiff had failed to show 
that he had brought the sase within the 
provisions of section 148A. 

The sesond point is also equally against 
the plaintiff. In a case like the present, 
the defendant has got an incumbrarice on the 
property because for the purpose of the: 
present suit he in entitled, having regard to 
the desision in Banbihari Kapur v. Khetra 
Pal Singh (1), to fall back on his mortgage 
as a shield against the purchasa of the 
plaintiff. If that be so, he cannot be ejected 
until his encumbrance is annulled under the 
provisions of section 167 of the Bengal Te- 
nancy Act. We agree with the conclusion 
arrived at by the learned Judge of the 
lower Appellate Court. The present appeal, 
therefore, fails and must be dismissed. The 
appellant must pay to the respondent his 
costs in this appeal. 
i . Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
First Appaat FROM ORDER No. 53 of 1918. 
: August 3, 1918, 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
Tas MUNICIPAL BOARD or BENARES 
i —DEFENDANT—ÅPPELLANT 
versus 
GAJADHAR— PLAINTIFE— RESPONDENT. 
U. P. Municipalities Act (II of 1916), s. 326—Suit 


against Municipality for declaration of title and injunc- 
tion—Notice, whether necessary~Suit, maintainability 


of. 

The defendant Municipality served a noticé on 
the plaintiff,, on 17th June 1916, requiring him to ` 
remove a platform which projected on toa public 
road. Plaintiff served a notice of action on the 
Municipality on 14th July 1916, and on tho 4th 
August instituted a suit against the Municipality for 
a declaration that the platform was his ancestral 
property, and that the notice issued by the Munici- 
-pality for the demolition thereof was invalid, and also | 
prayed for an injunction: ~ 7 
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Held, (1) that the.suit was in substance one for a 
declaration of title and was not 8 suit in which the. 
only relief claimed was an injunction and that, 
therefore, the exemption contained in clause (4) of 
seotion 826 of the U. P. Municipalities Act 
was not applicable to it; lp. 849, col. 2.) 

(2) that the suit having been commenced before 
the expiry of two months after the service of the 

' notice prescribed by rection 326 (1) of the U. 
-P. Municipalities Act was premature and must 
be dismissed. [P 849, col. 2] - 
- ‘First appeal from an order of the Addi- 
tional Subordinate Judge, Benares. , 

Mr. Gokul Prasad, for the Appellant. 

Mr. Saila Nath Mukerji, for the Respondent, 


JUDGMENT. 

Ricaarps, C. J,— This appeal. arises out 
of a suit brought by the plaintiff against 
‘the Municipal Board. Later on we shall 
refer to the relief the plaintiff claimed before 
and after the amendment of the plaint, The 


dispute between the parties ‘commenced by. 


an application for leave to build or re-build a 


_ chabuira and saiban. The Munisipality refused 


re 


- instituted 


leave and’ there were various negotiations bət- 
ween the parties to which ib is unneges- 
sary for us to refer, except to say that 
no final- agreement was arrived at between 
the parties. If a map which is on the 
record correctly describes the premises, it 
would appear that the chabuéra projects 
on to a public road. “All orders made by 
the Municipality on these applications for 
leave to build and re-build are subject to 
appeal as mentioned in the Munisipalities 
Act of 1916 and they cannot be challenged 
in any, other Court, Accordingly if the 
plaintiff’s causé of action has anything to 
do with the orders which the Municipality 
made upon the application of the plaintiff 


he has no cause of action, ft has been 
suggested on bekalf of the plaintiff that 
the structure is very old. Even if this 


be true, the Municipal Board under sestion 
211 of the Act have power to require the 


. owner to remove the structure if it over- 


hangs, projects or encroaches on a street 
or into or upon? any drain, sewer or 
acqueduct ‘therein. “The present suit seems 
to have been founded on a notice which 
-the Municipal Board saused to be served 
requiring the plaintiff to. remove the 
chabutra, This~notice was served on the 
17th of June 1916. Section 326 of the 
Act ‘provides that no snit shall bé 
- against a - Board in respect 
of any act done until after the expiration 
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of two mcentbs. after the notice prescribed 
in that section has been served. Now the 
act of the Municipality which gave rise to 
the present caure of action was the notice 
which they caused to be served in June 
1916. Admittedly the notice of action serv- 
ed by the plaintiff was on the 14th cf July 
1916, and the suit was commenced on the 
4th of August of the same year, that ir, 
admittedly less than two months after the 
notice of action had been given. It would 
seem, therefore, that prima facie the plaintift’s 
suit was premature. As itoriginally stccd 
it was clearly:a suit for a declaration to 
(establin the plaintiffs title to tbe land, 
and ancillary thereto an injunction. In 
order to avoid the scnsequence of the want 
of the prespribed notice under the Act, the 
plaintiff amended his plaint but only in res- 
pect of the relief asked for. His amend- 
ment is is reality an amendment in langu- 
age only notin substance; he still asks for 
a declaration that the platform and the 
-saiban is ancestral property of the plaintiff 
and that the plaintiff and his ancestors have 
been’ for a long timé in possession and 
occupation thereof, that the Municipal Board 
bas no right to get the same demolished 
and that ascording to law the notice issued 
by ibe Municipal Board regarding the 
demolition thereof is invalid and void, and 
then he prays that an injunction may be 
issued, The only exception to the provision 


requiring notice of action is to be found in ” 


clause 4 of section 326, which is as fol- 
lows:— Provided that nothing in sub-section 
(1) shall be construed to apply to a suit 
wherein the only relief claimed is an injunc- 
tion of which the object would be deféated by 
the giving of the notice or the postponement 
of the commencement ofthe suit or pro- 
ceeding.” Even after the amendment ihe 
euit is not a suit in whioh the only relief 
claimed isan injunction. Farthermore, from 
the~very nature cf the suit and the allega- 
tions made by the plaintiff and defendant 
~yespeatively, it is absolutely clear that the 
object of the suit would nob be defeated 
either by the giving of the notice or the 
postponement of the commencement of the 
anit. The real substance of the suit is the 
title to the land. Even if the Municipal 
Board bad carried out their alleged threat 
to demolish the building as it stands, it 
could very easily be restored after the plaint. 


ABDUL HAMID ©. AKHINA KHATUN. 


iff had established his title. The total 
value placed upon the chobutra is the sum 
of Rs. 25. We think that the. decree of the 
Court of first instance is sorrest and should 
be restored. We allow the appeal, set 
aside the order of the lower Appellate Court 
and restore the desree of the Court of first 
matanda with costs in both Coarts. 
Appeal allowed, 


CALCUTTA HIGH COURT. 

Avpgat FROM Oaper No. 20 or 1917. 

8 May 31, 1918. 

Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, .. 
ABDUL HAMID SADAGAR—Dazscrze- 
Hoiper—APPELLANT 
VTEUS Ñ 
> Srimatti AKHINA KHATUN, Davanrter or 
ABDUL RAHAMAN— Jupeuent-Destor— 
RESPONDENT. 

Civil Procedire Code (Act V of 1908), O. XLIIT, r. 1 

(w), 0. XLVII, r. T Review; order granting—Appeal, 
~* avhether lies. 
_ An order granting a review of judgment, though 
appealable under the provisions of Order XLIII, rule 
1 w), Civil Procedure Code, is subject to the 
limitations mentioned in Order XLVI, rule 7, of the 
Code, namely, that there can be an appeal only upon 
the grounds mentioned in that rule. 


Appeal against the orderof tha Subordi- 
nate Judge, Ist Court, Chittagong, dated 
‘the 16th of December 1916. 

FACTS material to this report are as fol- 


lows:— | 
The plaintiff (the present respondent) 
instituted a suit that a certain Sole- 


namah, dated 22nd August 1911, “be declared 
as based on false claim, illegal, fraudulent, 
false, fabricated, invalid, null and void and 
fit to ba set aside.” It. was objected that 
the plaintiff not having prayed for any 
consequential relief, the suit wás not main» 
tainable. The Pleader for plaintiff prayed 
for time to insert the nesessary prayer and 
amend the plaint.: But before he sould 
file the petition, the judgment was delivered 
and the suit dismissed. 

An application for review | was filed. It 
was argu3d that the prayer “for any other 
relief ” included the necessary prayer for 
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consequential relief. Gopi: Narain Khanna 


‘vy. Babu Bansidhar (1) was relied upon. 


On the ground of “sufficient reason” under 
Order XLVII, rule 1, the review was allowed. 

Against the order granting the applioa- 
tion for review this appeal was prefer- 
red, 

Babus Mohendra Nath Roy and Ohandra 
Sekhar. Sen, for the Appellant. * 

Babu Natish Chandra Lahiri for Babu 
Probodh Coomar Das, for the Respondent. 

JUDGMENT.—This is ‘an appeal by the 
defendant against the decision of the learn- 
ed Subordinate Judge of the First Court at 
Chittagong, dated the 16th December 1916. 
The appeal is preferred against an order 
of the learned Judge granting’ a review 
of judgment. Such order, though appealable 
under the provisions of Order XLIII, rule 1_ 
(w), is subject to the limitations mentioned 
in Order XLVII, rule 7, namely, that there 
can, be an appeal only upon the grounds 
mentioned in that rule. It is quite clear 
that the present case comes within none 
of the grounds mentioned in Order XLVII, 
rule 7. That bəing so, no right of appeal 
is given to the appellant against the order 
of the learned Judge granting a review of 
the judgment. The present appeal fails and 
must be dismissed with costs. 

Appeal dismiss3d, 


(1) 9 C. W. N. 577 (P.O); 27 A. 325; 2 A. L. J. 
836; 2 0. L.J. 173:7 Bom, L/R. 427; 15M. L, J, 
191; 82 I. A. 123; 8 Sar. P. C. J. 799. 





ALLAHABAD HIGH COURT, 
Civit Revision No, 122 or 1318. 
July 4, 1918, 

Present :— Mr. Justice Tudball and Mr, 
Justice Abdul Raoof, 

Mahant DARSHAN DAS—Opposite 
PARTY — APPELLANT 
versus 
Tue COLLECTOR oF MEERUT 


AND ANOTHER — Petitioners — RE SPONDENTS, 

Civil Procedure Cove (Act V of 1905), s. 92—Trust 
for religious purposes, mismanagement of-—District 
Judge, power of, to interfere, on application of private 
person—Procedure. 

The Civil Proceduro Code does not give a District ` 
Judge any powor to interfore with the managemout 
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DARSHAN DAS V. COLLECTOR OF MEERUT., 


of a religious trust unless and until a regular suit is 
filed in his Court, when it is oven to him to exercise 
all the’ powers which the Code gives him in order 
to protect the property He has no power to inter. 
fere and to suspend a trustee from -his post on the 
application of a private person who has called atten- 
tion to the fact that a breach of trust appears to 
have been committed. The “ivil Procedure Code 
lays down a regular procedure for snits in auch cases 
and until the Court is moved in that way, it has no 


power of supervision to interfere and to pass orders. ' 


[p. 851, col. 2; p. 852, col. 1.7 
` Civil revision from an order of the 
District Judge, Meerut, dated the 9th Febru- 


.ary 1918, 


Mr. A. H. O. Hamilton, for the Avpellant, 

Mr. W. Wallach. Officiating Government 
Advocate, ‘and Mr. H, K. Mukerji, for the Re~ 
spondents. > 


JUDGMENT.—The facts’ of . this case 
may be briefly stated. One Paran Atal 
was the manager of a certain. gaddi. It 
is pn admitted fact that the ` gaddi in 
question is a- trust for religious purposes. 
Puran Atal was removed from his pnsi- 
tion as trustee by the order of the Dis- 
trict Judge of Meerut on the 7th of May 
1909. The present appellant Darshan Das 
was-appointed in his place and certain direc- 
tions were given to- him, among which 
was one that. he should fils accounts 
annually, in the month of January. In 
1913 two suits were brought agairat 
Darshan Das | 
Code’ of ‘Civil Procedure both of which 
failed. In 1916 Puran ` Atal filed an 
application before the District Judge 
calling attention to .the faot that Darshan 
Das had never filed any acccunts’ and 
making certain allegations against him. 
The District Judge started an enquiry, in 
the course of whioh the, Collestor of 
Meerut applied through the “Government 
Pleader asking the Court to make some 
arrangements for the better management of 
“the gaddi. Notice was issued to Darshan 
Das, and efforts were made to bring him 
into Court. For reasons with which we 
are not now concerned, he did not appear 


‘and the Distrist/ Judge made an ex parte 


enquiry and finally’ passed the order of 
the 9th? of- February from- which the 
present appeal has been preferred. The 
order was’ as follows: —‘Mahant Darshan 
Das is prohibited from having any further 
dealings with the property of the gaddi. 
Proslaination will be made in the villages 
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belonging to the gaddi that Darshan Das 
is prohibited from receiving -rents or 
revenue acting in avy way on behalf of the 
gaddi for the future.’ Certain gentlemen 
appeared and they were also appointed as 
a sort of committee to look after the 
estate, and the Judge suspended Darshan 
Das from’ his post pending the Gling 
of a regular suit under ,gection 92 of the 
Code of Civil Procedur. We alero note 
that more than fiye months have passed 
and no attempt whatsoever has been made 
to file any sush suit or to obtain the 
sanction which is necessary under section. 
92 for the filing thereof. A preliminary 
objestion is taken that no appeal is allowed 
by the Code from the-order which was 
passed. As far as we are able to judge 
the order has been passed without any 
jurisdiction whatsoever. The preliminary 
objection, therefore, has force, namely, that 
no, appeal lies. At the same time we 
are asked -to treat this as an application 
in‘ revision and we think that in the 
circumstances of the case we ought to do 
so. If Paran Atal had shown any activity, 
or energy in obtaining sanction or in 
bringing a suif under section 92 we might 
have been prepared to rejest this appeal 
on the ground that no appeal lies and to 


‘have refused to treat this as an applica- 
under section 92 of the . 


tion in revision, because in all probability 
the matter would come before the Court 
at a very early date in a regular suit, 
but it is to-the interest of Puran Atal 
to delay.in bringing such a suit and 
already a delay of some five months has 
occurred. We, therefore, think it best. that 
we should take up this matter in revision, 
As we have printed out, the order is 
clearly without jurisdiction. There is no suit 
‘under section 92 pending before the Distrist 
Judge. The Code gives him no powers to 
interfere in this matter unless and until 
a regular ruit is filed in his Court, when it 
will be open to him to exersise all the powers 
as to the appointment of a Receiyer, eto., 
the .Code gives him in order to 
protect the property. We fail to see that he 
bas any powers to interfere, as he has done 
in this case; and to suspened a trustee 
from ‘his post on the application of a 


private person who has called at- 
tention to the fast that ‘a breash of 
‘trost appears to haye been sommit. 


‘ 
` ~ 


` him from baving anything to do 
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ted. The Oode lays down a regular 
procedure for suits on such fasts 
as have been brought to the notice 
of the Court and’ until -the Court 
is moved in that way, the Judge 


certainly has no power of supervision 
to interfere ‘and to pass such an order, 
We, therefore, set aside in revision the 
order passed by the Court below suspend- 
ing Mahant Darshan Das and prohibiting 
with 
the! estate. The Court below has also 
passed an order directing that the fees 
of the Government Pleader and the 
Collestor’s costs should be met from the 
gaddi funds. We. can see no justifica- 
tion for such an order. That order will 
also be set aside. The Collector. will 
have to bear hie own costs. We think 
also that in the sircumstances of this 
case, the other two parties to this matter 
should also bear their own costs throughout 
the litigation. 
Order set aside, 


MADRAS HIGH COURT... 
Srconp Civit Appeat No. 749 ov 1917. 
` Maroh 19, 1918, , 
+ Present :—Mr. Justice Phillips and Mr, 
Justice Krishnan. 
RANGA PILLAI—Puantire— 
APPELTANT 
versus 


NARASIMMA AYYANGAR np anorare—_ 


Derenpants — RESPONDENTS. 

Construction of document—Mortgage—Stipulation to 
redeem in any Chittirat month at end of 10 years— 
Covenant, nature and effect of. 

A mortgage-deed contained a stipulation that the 
amount due thereunder might be paid “at any cul- 
tivation season in the month of Chittirai after the 
stipulated period of 10 years”: - 

Held, that there was no implied personal covenant 
to pay at the end of 10 years, which the mortgagee 
could enforce at once at the expiry of the poriod, 


Second appeal against the degree of the 
Court of the Subordinate Jndge, Madura, 
in Appeal Suit No. 39 of 1916, preferred 
against the decreas of the Additional 
District Munsif, Dindigul, in Original Suit 
No. 48 of 1914, 


- 
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RAMZAN v, BHUKHAL Ral. F 


Mr. T, V. Muthukrishna Ayyar, for the 
Appellant, 

Mr. K. 9, Ramabadra Ayyar, 
Respondents. 


JUDGMENT.—It is contended for 
appellant that the words “at whatever 
cultivation ‘season in the month of Chittirai 
in any year: after the stipulated period 
of ten years, I may pay the principal 
amount, you shall at that time receive the 
amount” gontain an implied covenant to 
pay at the end of ten years. This atipu- 
lation as to payment is one entirely for 
the benefit of the mortgagor, for. it 
allows him to choose his own time for 
payment if he wishés to pay. To construe 
this as a personal covenant to pay at the 
end of ten years which the mortgagee 
could .enforce at once would be to destroy 
the whole benefit of the stipulation so far 
as the mortgagor is concerned. We Jare 
not, therefore, prepared to read into . the 
words a covenant which would destroy 
the whole effect of the express arrange- 
ment between .the parties. There are no. 
other recitals in the deed to suggest that 
there was any personal covenant, ‘and, 
therefore, we agree with the Subordinate 
Judge’s finding that there is none, 


‘As this is the only point argued the 
second appeal is dismissed with costes. 
Appeal dismissed, 


for the 


a 


M. C. P. 


, ALLAHABAD HIGH COURT. 
Seconp Civit ApriaL No. 1401 or 1916. 
July 19, 1918. 

Present :—Sir Henry. Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
RAMZAN—Puarntive—ApreLiant 
versus 
BHU KHAL RAL ann orners—Direnpants— 


RestONDENTS. ` 
Agra Tenancy Act (II of 1901), s. 20—Mortgage of 
occupancy holding, validity of—Redemption, suit for, 
maintainability of. 
Plaintiff purported to make a usufructuary mort- 
gage of an occupancy tenancy, which was, illegal _ 
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having regard tothe provisions: of section 20 of the 
Agra Tenancy Act. He then brought a suit to redeem 
the property: - 

Held, that the suit was maintainable and that the 
plaintiff was entitled to get back the property 
on payment of the mortgage money. ` 


Second appeal against the deoreeof the. 


Distrist Judge, Gorakhpur, reversing that 
of the Munsif, Deoria, . 


4 


Mr. J. N. Misra, for Mr, Bhagwati Shanker, 


for the Appellant, | 

Dr. Surendra Nath Sen, for the Respond- 
ents, = NG 

JUDGMENT.—In this case it appears 
that: the plaintiff purported to make a 
usufructuary mortgage of an occupancy 
tenancy, which was illegal having regard 
to the provisions of section 20 of the 
Agra Tenancy Act. The present suit was 
instituted by the plaintiff in effect to 
redeem the property. The Court of first 
instance desreéd the olaim. The lower 
Appellate Court reversed the decree of the 
Court of first instansa and dismissed the 
plaintiff's snit upon the ground that the 
mortgage was null and void, It seems 
to us that this desision is wholly wrong 
and inequitable. It might be that if the 
plaintiff same into.Court and asked to get 
‘bask his property without payment of the 
mortgage money at all on the ground of 
the illegality of the transaction, that the 
-Court would put him upon terms of pay- 
ing the mortgage money. Even this view 
is not universally taken, for one learned 
Judge at least has held that in such a 
case the owner of the occupancy tenancy 
could-get back the property without ‘pay- 
ing the mortgage money. However, in the 
present case the plaintiff very honestly 
comes in offering to pay the mortgage 
money. In our opinicn he is alearly 
entitled to get possession on so doing. 
We allow the appeal, set aside the decree 
of the lower Aprellate Court and restore 
the decree of the-Oourt of first instance, 
with this modification that we decree the 
plaintiff's costs in all Courts and that we 
decree that the time for payment be extended 
for six months from this date. 

Appeal allowed; Decree modified. 


INDIAN OASES. 


Ps 


853 


-CALCUTTA HIGH COURT. 
AppraLs From APPELLATE Decrees Nos, 2074 
AND 2858 or 1915, 
March 7, 1918. 
` Present :—Mr, Justice Richardson and 
Mr, Justice Walmsley. 
SHYAMADAS ROY CHOWDHURY 
AND OTAHSRS—PLAINTIFFS-— 
APPELLANTS 


versus 

In No. 2074 or 1915 
RADHIKA PROSAD CHATTERJEE 
“ AND orHers—DEFENDANTS— ; 

i RESPONDENTS. 
In No. 2858 or 1915 
PANOH KAURI DEBI AND OTHERS 

— DEFENDANTS— RESPONDENTS. \ 

Transfer of Property Act (IV of 1882), ss. 6 (a), 38-—~ 
Hindu Law—Reversioner, interest of, whether transfer. 
able— Widow, relinquishment of estate by, validity of 
—Alienation by widow, validity of—Legal necessity 
Consent of reversioner, value of— Bona fide transferee, 
position of—Joint heiresses, position and rights of— 
Separate possession and enjoyment of inherilance, effect 
Ti reversionary heir has a mere spes successionis 
which he cannot validly transfer, [p. 854, col. 1.] 

If two widows or two daughters taking jointly the 
estate of their deceased husband or father make an 
arrangement for separate possession and enjoyment, 
the arrangement will not ordinarily deprive the 
survivor of her right to the whole estate or enable 
the ladies to confer a title ona third party which 
will not terminate at the latest with the life of that 
survivor. [p. 854, cols. 1 & 2.] l 

There can be no relinquishment by a Hindu female 
heiress of anything less than the entire estate, [p. 
854, col. 2.1 h 

The case-law of Bengal recognizes not merely the 
relinquishment by the widow of her husband’s entire 
estate but the sale of the entirety to the next rever- 
sioner or with his consent to a third party. [p. 854, 
sr ae freee alienation of her husband’s estate by a 
Hindu widow, even with the consent of the next 
reversioner, is not valid unless made for legal neces. 
sity. The consent of the next reversioner 1s merely 
strong presumptive evidence of necessity, but the 
presumption is not conclusive, [p 855, col, 1.J- 

The propriety of an alienation with the consent 
of the next reversioner may come in question not 
only with reference to the conduct of the widow, 
whether or not she was justified by necessity, but 
also with reference to the conduct of the next rever- 
sioner, whether or-not his conduct was honest. If 
in the absence of legal necessity he engineered the 
transaction to suit his own ends and for his own 
immediate gain, his consent would lose, all its virtue, 
The transaction would stand no higher than a 
partial alienation in his favour, and would have to 
be judged from that standpoint. Nevertheless 
whatever might be said of the conduct of the widow 
or the next reversioner, the transferee, if „he made 
Que enquiry and acted bona fide, would acquire a good 


Srim ali 
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title, Nor would ‘the antecedent mismanagement 


” of the estate affect him unless he was in some way 


cay 


a contributory party thereto. [ p. 856, cols. 1 & 2.] 

Appeals against the decrees of the Dis- 
triot Judge, Burdwan, dated the 23rd of 
July 1915, reversing those of the Sub. 
ordinate Judge, 2nd Oourt of that District, 
dated the 29th January 1914. 


Sir Rash Behary Ghose, Babus Bepin Behary 


Ghose Il and Jyotish Chander Karkar for 
Babu Surendra K. Bose, for the Appellants. 
Babus Dwarka Nath Chakrabarty, Bankim 
Ohandra Mukherjee and Nakuleswar Mukerjee 
for Babu Kalidas Sarkar, for the Respondents. 


JUDGMENT. 
No, 2074 or 1915. 

RICHARDSON, J.— Parbati Charan Roy Chou- 
dhuri died many years ago leaving’ him 
surviving & widow Mangala Dəbi, and two 
daughters Lakshmimani and Saraswati. 
His estate devolved first on his widow and 
on her death in 1849 on his two daughters 
jointly. Saraswati died in 1856 leaving a 
son Paresh, who died in 1873. The plaint- 
iffs, the appellants before us, claim the pro- 
perty in dispute as the reversionary heirs 
of Parbati Charan when the sussession 
opened on the death of Lakshmimani in 
June 1899. The defendants on the other 
hand set up a title under a conveyance 
executed by Paresh in their favour on the 
lith December 1872. Now at that date 
Paresh was the reversionary heir of Par- 
bati Charan expectant on the death of 
Lakshmimani. . As such he had a mere 
spes successionis which he sould not validly 
trausfer, That was the view taken by the 
learned Subordinate Judge in the trial 
Court by whom the plaintiffs’ suit was 
decreed. In the lower Appellate Oourt, 
however, the learned District Judge appears 
to have found that by some arrangement be- 
tween Lakshmimani and Saraswati each was 
in enjoyment of a moiety of Parbati Charan’s 
estate and that on the death of Saraswati 
her moiety came into the possession of 
Paresh, who with the consent and sanction 
of Lakshmimani dealt with it as his own, 
It is not disputed that if-two widows or 
.two daughters taking jointly the estate of 
their deceased husband or father make an 
arrangement for separate possession and 
enjoyment, the arrangement will not ordi- 
narily deprive the survivor of the right 
tc the whole estate or enable the ladies 
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to confer a title on a third. party which 
will rot terminate at the latest with the 
life of that survivor [Dharam Chand Lal v, 
Bhawani Misrain (1), Dal Koer v. Panbas Koer 
(2) and Ohittar Kuar v. Qcura Kuar (8) }. But 
it is strenvonsJy argued that the District 
Judge’s finding amounts to this that Lakshmi- 
mani, by allowing Paresh to retain pos- 
session of Saraswali’s moiety after her death, 
relirquished that moiety in favour of Paresh, 
who thus acquired an absolute title under 
ard by virtue of the dcotrine of accelera- 
tion. On the face of it the decision of the 
Full Bench in Debi Prosad Ohowdhry v. 
Gelap Bhagat (4) completely disposes of that 
contention, because according to that decision 
there can be no relinquishment of anything 
less than the entire estate. 


It is argued, however, that the judgments 
of the learned Jndges, and especially the 
propesitions on which the late Chief Justice 
and Mookerjee, J.. summed up their views, 
went beyond the actual point to be decided 
and are not entitled to the binding force 
which attaches to judicial precedents. I am 
not prepared to assent to that. In-that 
care a widow had transferred by way of 
mcerigage, with the consent of the next rever- 
sicner, a pcrtion of the entire estate left 
by her husband. The case turned on tke 
effect of such a transfer. It is said’ that 
the questicn might have been decided cn 
the narrow ground that a transfer of a 
particular preperty, part of the entire estate 
by way of ncrtgege, is rot a travsfer of 
the whcle estate even in that part, because 
the widow retains what is commonly known 
as the equity of redemption. But it ig 
ckviovs that the ease as put by Sir Rash 
Bebary Gheee in argument for the respond. 
ent claiming under the transfer hada wider 
aspect and that the limited answer suggested 
would rot have keen a ccmplete or suffis 
cient answer. 

The case law of Bengal recognises nct 
merely the relirquishment by the widow cf 
her huskard’s entire estate but the sale of. 
the entirety to the next reversioner or with 
bis consent to a third party [Nobokdshore 


(KV 241 A ARI 270.169; 30 W.N, 697; 7 Sar. P, 
C. J. 24%: 1% Ind Dec (N s: 148 (P. 0.) 

12) 8 C. W.N. 158. 

13) J8 Jnd. Cas 3 0:?4 4A. JENG 9 A. L. J. 105, 

(4) 19 Ind. Cas £78: 400, 72} at PP; 738; 742; 17 0, 
W. N, 701; 17 0. L. J. 499, 


= 
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Sarma Roy y. Hart Nath Sarma Roy (599. It 
‘was the recognition of such a transaction 
which ‘caused the diffisulty. Did the result 
depend on the consent of the reversioner 
or on the ‘doctrine of  relinquishment 
and what were the legal consequences ?. 
Sir Rash Behari Ghose contended for the 
broad generalization that, apart from any 
question of relinguishment, the widow and 
the next reversioner possessed between them 
a complete power of disposal over the whole 
or any part of the husband’s estate. The 
Full Bench had to deal with that contention 
and they rejected it. < 
The power of the widow to sell the entire 
inheritance to the next reversioner or with 
his consent, was traced toa lax application 
of the dostrine of relinquishment and ae- 
celeration. It could only be supported, if at 
all, on the basis of a sort of fictitious re- 
linquishment. But the fictitious relinquish- 
ment still resembled the true relinquish- 
ment inthis that it must be a relinguish- 
ment of the entirety of the husband’s estate. 
Tt followed that- Nobokishore Sarma 
Roy’s case (ñ) was no authority for 
the validity of a partial alienation of 
the husband’s estate, even with the consent 
of the next reversioner. It was held that 
. -a partial transfer, whether by way of sale 
or mortgage, had nothing to do with relin- 
quishment. The term had no meaning -in 
such a connection ` and so much had 
really been conceded by Sir .Rash 
Behari Ghose himself [Debi Prosad Ohowdhry 
‘ v, Golap Bhagat (4)]. A partial transfer was 
a transfer and nothing more ard could only 
be supported by nesessity. The consent of 
the next- reversioner was merely strong 
presumptive evidence of‘ necessity | Kalee 
Mohun Deb Roy v. Dhununjoy Shaha (6), Ray 
Lukhee Dabea v. Gokool Ohunder Chowdhry 
(7), Bijoy Gopal Mukerji v, Girindra Nath 
Mukerji (8)]. 
That, as I understand it, was the desision 
of the Full Bench on the case presented for 


(5) 10 C. 1102; 5 Ind. Dee, (x. s.) 737. - 

(6) 6.W, B. 61. 

(7) 13 M. I. A. 209;12 W. B. P. C. 47:83 B, L. R. 
P. 0. 67:2 Suth. P, ©. J. 27%; 2 Sar. P. C.J 618; 20 
E, R. 529. 

(8) 23 Ind. Cas. 162; 41 C. 793; 18 O. W. N. 873; 19 
C, L, J. 620; 27 M. L. J. 123; 16 M. L. T. 68; (19 4) 
M. W. N. 430; 1 L. W. 533; 16 Bom. L. R. 423; 12 A. 
L. J. 711 (P. C.), 
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their consideration and we are bound to 
follow and apply it. 

In arriving at the decision the majority 
of the learned Judges expressly relied on 
the language of the Privy Counoil in Behari 
Lal v, Madho Lal Ahir Gayawal (9). The 
relevant passages in the judgments of Sir 
Lawrence Jenkins, C. J., Stephen, J., and 
Mookerjee, J., will be found at pages 750, 765* 
and 780* of the report. Harington, J., ex- 
pressed a somewhat different view on the 
point (page 756*), but arrived at the same con- 
clusion as the other members of the Bench as- 
to the principle applicable to partial aliena- 
tions (page 7594). Holmwood, J., concur 
red generally with the Chief Justice, 

16 is idle, therefore, for the learned Pleader 
for the respondents in the present case to 
rely upon the two subsequent cases which 
purport to follow Nobokishore Sarma Roy’s 
case: (5), namely, Hem Chunder Sanyal v. 
Sarnamoyt Debi (10) and Pulin Chandra 
Mandal v. Bolat Mandal (11). These two 
cases were fully-considered in Debi Prosad’s 
case (4), where Sir Lawrence Jenkins, C. J., 
and Mookerjee, J., pointed out that the 
results arrived at were in part dne to a 
misapprehension of the effect of Nobokishore 
Sarma Roy’s case (5). 

A few days after Debi Prosad Chowdhry’s 
case (4) was decided, judgment . was 
delivered by a Bench presided over by 
Mookerjee, J., in Gopeswar Misra y. Qopini 
Baishnabt (l2). It was held that Debi 
Prosad’s case (4) had settled the law relating 
to partial alienations and that Pulin 
Ohandra Mandals case (11) had been 
overruled. Apart from anything else we 
are bound by that view of the effect of 
the deaision of the Full Bench. 

In the present case, the result is plain. 
On. Saraswati’s death, Lakshmimani, apart 
from any arrangement which might be 
binding on her for her life-time, became 
entitled as the survivor to the entire estate. 
If she chose to leave half the estate in the 
hands of Paresh, that was not a relinquish- 
ment. Paresh, though he was the next raver- 


(9) 19 L A. 30; 19 0, 236;6 Sar, P. C.J. 88; 9 Ind. 
Dee (N.s: 603 a 

(10. 220. 354; 1: Ind. Dec. {N 8.) 238, 

(11) 85 C. 939. 190. W. N. 837; 8 C. L. J. 280, 

(12) z1 Ind. Cas. 209; 17 O W. N. 1062; 190. L. 
3.38 
Tx Pages of 40 C,— Ed. 
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‘sioner, did not aequire an absolute title by 
acceleration and no alienation made by him 


could enure for a period longer than- 


Lakshmimani’s life. 

Tn my opinion the judgment and decree 
of the District Judge in the suit out of 
which. Appeal No. 2074 arises should be dis- 
charged and the decree of the Subordinate 
Judge decreeing the suit restored. The 
plaintiffs are entitled to their costs in this 


Court and the Court_below from ihe defend- g 


“ants. 
4 No. 2858 or 1915. 

In the suit out of which Appeal No. 2858 
arises the plaintiffs claimunder a conveyance, 
dated the 14th November 1872, executed 
not only by Lakshmimani but by Paresh the 
then next reversioner. No doubt the fact 
that Paresh joined in the conveyance is 
strong presumptive evidence of necessity but 
the presumption is not canclusive. The trial 
Court held on a careful consideration of 
the evidence and the circumstances that it 
had been rebutted. The learned District 
Judge came to a different conclusion, but the 
reasons assigned by him in his judgment 
are unsatisfactory. He seems to be of ppi- 
nion that the Privy Counsil in Hari Kishen 
Bhagat v. Kashi Parshad Singh a3); “held 
tbat tha consent of the reversioners will 
make the sale yalid.” It is hardly neces- 
sary tosay that that is not the effect of 
the decision. 

The propriety of an alienation with the 
consent of the next reversioner may come 
in question not only with reference to the 
conduct of the widow, whether or notshe 
was justified by -necessity; but also with 
reference to the conduct of the next rever- 
sioner, whether or not his conduct was 
honest. If in the absence of legal necessity 
he engineered the transaction to suit his 
own ends and for his own immediate gain, 
his consent would lose all its virtue. The 
transaction would stand no higher than a 
partial alienation in his favour and would 
have to be judged from that standpoint. 
Nevertheless whatever might be said of the 
conduct of the widow or the next rever- 
sioner, the transferee if he made due en- 


- (18) 27 Ind. Cas. 674; 42 I. A. 64;42 0. 876; 28 M. 
L, J. 565; 19 0. W. N.370; 17 M. L. T. 115; (1915) 
M. W.N. 513;18 A. L. J. 223; 210. L. J. 225; 17 
Bom. L. R. 426; 2 L, W, 219 (P. C,), 
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quiry. and. astsd Bona fide. Would: still? be. 


entitled to the benefit of the equitable rule ~ 


laid down by the Privy Council in Hunoo- 
manpersaud Panday v. Musammat Babooee 
Munraj Koonweree (14) and now enacted in 
section 38 of the Transfer of Property Ast, 
Nor would the antecedent mismanagement 
of the estate affect him unless he was in 
some way a contributory party thereto 
(Mayne’s Hindu Law, section 636). 

In the ‘present case the Appellate Court 
has not correctly. stated the law applicable. 
As to the fasts, the expresa findings of the 
Subordinate Judge are not categorically 
displaced and the conclusions—so far as 
any definite conclusions are stated—seem to 
be based rather on a priori considerations 
tkan on an examination of the evidence. 

If the case must, as I think, be remand- 
ed, it is undesirable to say more, excapt 
perhaps this that the question of necessity, 
as it arises here, must be considered with 
reference to the estate as a whole, not 
solely with reference to that portion of it 
whish wasin the actual possession of Laksh- 
mimani or solely. with reference to that 
portion which was in the possession of 
Paresh. 

The appeal shoald, in my opinion, succeed 
to this extent that the decree of the Coart 
below should be discharged and the oase 
remitted to that Court in order that the 
appeal thereto may be re-heard. 

WALMSLEY, J.—I agres. 


Appeals allowed. 
(14) 6 M.I. A, 393; 18 W. R. 81 zote; Sevestre 
268n.; 2 Suth. P, 0. J. 29; 1 Sar. P. O J, 552; 19 E. 
R. 147, . 


ALLAHABAD HIGH COURT, 
Seconp Civin Appgab No. 1066 or } 916, 

x June 4, 1918. b 
Preseni:— Justice ‘Sir P. C. Banerji, 
Kr., and Mr. Justice Ryves. 
RATAN MOTI— PLAINTIFF —APPELLANT 
versus 
TILAR CHAND AND OTHERS—— DEFENDANTS 


— RESPONDENTS, 
Specific Relief Act (I of 187%), 8. 42— Declaration, 
suit for, maintainability of-—Property in possession of 
third pérson—T'urther relief, whether can be asked, 


77.8 
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Where on the death of a person several persons 
claim to be his heirs, and the 
in dispute is in possession of a tenant who 
refuses to pay rent to either party until one party 
or the other establishes his title to the property, 
the possession of the tenant must be deemed to be 
on behalf of the rightful owner, and each of the 
claimants is entitled to bring a suit for a declaration 
` of his title without suing for possession of the pro- 
perty in dispute. [p. 857, col. 2.] 


Second appeal from a decree of the 


Additional Judge, Meernt. 


The Hon’ble Dr. Tej Bahadur Sapru and 
Mr, Nihal Chand, for the Appellant. 


Mr. S. A. Haidar and Dr: S, M., Sulaiman, 
for the Respondents. 


JUDGMENT.—This and the sonnested 
Appeal No. 1065 of 1916 arise out of a 
suit brought by Musammat Ratan Moti for a 
declaration that. a sale-deed executed by 
Jagan Lal, defendant No. 3, in favour of 
Tilak Chand and Hushiar Singh, defendants 
Nos. 1 and 2, on the Lith of February 
1911 is null and void as against her 
interest. The sale-deed relates toa shop 
whieh admittedly belonged originally to 
“ong Chunni Lal. Chunni Lal had a- son 
Kunwar Sen, whose widow was Musammat 
Badamo: It is alleged by one party and 
denied by the other that Kunwar Sen 
predeceased his father, but the fact is 
admitted that after Kunwar Sen’s death 
Musammat Badamo was in possession, It 
is alleged on behalf of the plaintiff that 
the affairs of Musammat Badamo were 
managed by her son-in-law, Fakir Chand. 
In 1881 Musammat Badamo made a gift 
in favour of Roshan Lal, the son of Fakir 
Chand by Badamo’s daughter. Fakir 
Chand had another wife by whom he 
had another son, Mahabir defendant No. 5. 
Roshan Lal died in 1900 leaving his 
widow Musammat Parsandi defendant N. 4. 
On the 22nd of June 191), Parsandi 
made a gift in favour of the plaintiff, 
“By virtue of this gift the plaintiff claims 
to be the owner of the property and she 
alleges that Jagan Lal had no right to 
sell it to Tilak Chand and Hoshiar Singh. 
The defendant Mahabir claims the owner- 
ship of the property by reason of his 
being the son of Fakir Chand who, he 
says, became entitled to it under the gift 
made in favour of Roshan Lal. Mahabir 
. has, therefore, been arrayed as a defendant, 


INDIAN OASES, 


property ` 


857 

The Court of first instance made a decree 
in the plaintiffs favour but the lower 
Appellate Court has reversed it “without 
trying the cuit on the merits but only on 
the ground that the plaintiff was entitled 
to further relief, that she ought to have 
claimed possession of the property and that 
as she had not done so section 42 of the 
Specific Relief Act barred ‘the claim. The 
lower Appellate Court holds that the shop 
being in the possession of one Moti Lal 
who executed a rent agreement in 1206 
in favour of Fakir~ Chand, the plaintiff 
must be deemed to be ont of possession, 
and it must be held that Fakir Chand 
was in possession and after his death 
Mahabir Prasad (his son) is in possession, 

The plaintiff has preferted this appeal and 
it is contended on her behalf that having 
regard to the circumstances of the case 
the only relief that she could have claimed 
was a deslaratory decree. In our opinion 
this contention is well-founded. it bas been 
found by the lower Appellate Court that 
a rent.agreement was executed in favour 
of Fakir Chand; but it has also found 
that Moti Lal paid rent to Musummat 
Badamo so long as she lived and that 
after Badamo’s death Moti Lal refused to 
pay rent to either party until one party 
or the other established his or her title 
to -the property. This being the state of 
things, Moti Lal’s possession cannot be 
raid to be the possession of the defendant 
Mahabir, It is true that as between a 
landlord and his tenant the latter is 
estopped from denying the title of the 
former. But there is no question in the 
present case as between landlord and tenant, 
Therefore the numerous rulings whioh 
have been cited on behalf of the respon. 
dents do not seem to us to have any bearing 
on this case. Moti Lal having refused to 
pay rent to any one his possession can 
only be deemed to be possession on behalf 
of the rightful owner and, therefore, the 
Court in this case instead of dismissing 
the suit on a preliminary ground should 
have tried the question of title and deter. 
mined whether title was in the plaintiff, 
or in Mahabir, or in the defendants 
Nos. 1-3. As no question of title 
as been tried it cannot he said that 
the possession of Moti Lal is the posses. 
sion of Mahabir., The plaintiff could not 
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frame the present suit as a suit for 
possession inagmuch as the person in 
possession,; namely, Moti Lal, has not 


denied her right and she has consequently 
no cause of action against him. Under 
these ciroumstances we wre of opinion 
that the decree of the Court below is 
incorrest aid must be set aside. We 
accordingly allow the appeal, discharge 
the decree of the lower Appellate Court 
aud remand the case to that Court with 
directions to re-admit it under its original 


namber in: the register and to try it 
on the merits bearing in mind the 
observations made above. Costs here 


and hitherto will be costs in the cause. 
Appeal decreed; Oause remanded, 


_MADRAS HIGH COURT. 
Seconp Oivi APPBaL No, 1904 or 1916. 
January 22, 1918, 
Present: :—Sir John Wallie, Kr., Chief Justice, 
and Mr, Justice Sadaviva Aiyar, 

Tur MADURA, erc., DAVASTANAM 
parouGuits Mansoer P. S. ANANTHA. 
NARAYANA AYYAR or MADURA— 

PLAINTIFF—ÅPPELLANT 
versus 
CHENA KONDAMA NAICKEN— 
Deve. pant—RagsPon Dent, 

Madras Estates Land Act (I of 1903), ss 46, 189— 
Jurisdiction of Civil and Revenue Courts in suits for 
rent—Ewxecution of instrument by Collector conferring 
occupancy right on person not ‘non-occupancy Iyoh, 
effect of. 

Where there is no dispute about the rate of rent 
under the proviso to section 46 of the Madras 
Estates Land Act, there is nothing in section 189 or 
in the Schedule to the Act to oust the jurisdiction of 
the Oivil Court or confer jurisdiction on the Collec. 
tor as a Revenue Court. [p 861, col. !.] 

Where the Collector acting under section 46 (3) 
. of the Madras Estates Act executes an instrument 

conferring occupancy right on a person who is nota 
‘non-occupancy ryot,’ he acts ultra vires and the juris- 
diction of the Civil Court is not ousted. Cp. 861, col 2.) 

Second appeal against the decree of the 
District Judge, Madura, in Appeal Suit Na. 
404 of 1915, preferred against the decree of the 
District Munsif, Tirumangalam, in Original, 
Suit No. 295 of 1915, 

FACTS.—A suit was filed in the Court of the 


~ District Munsif of Tirumangalam to declare 
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~ Sub-Collector, 
- defendant had no right to maintain it and 


å 
t 


{1918 ` 


that the decision of the Sub-Collector of 
Dindigul in Miscellaneous Oase No, L of 1914, 
dated Sth May 1915, was void and invalid 
aid not binding on the plaintiff and that 


it did not confer any right on the de- 
fendant, and to recoyer Rs. 48-11-0 as 
damages: 


The plaint allegations were these. 
land in question was old waste land belonging 
to the plaintiff. In Faslies 1821 and 1322 de- 
fendant cultivated and enjoyed it unlawfully 
without taking the plaintiff’s permission. 
Plaintiff gave ‘Angami’ Pattas to the de- 
fendant for the said Faslies, chargirg him 
with Ra, 14-13,6 for Fasli 1321 and Rs. 23-2-0 
for Fasli 1322 for rent and damages for wne 
authorized cultivation. Defendant received. 
those Pattas-but refused to pay more than 
Rs. 11-12-5 per Fasli. Defendant had no 
right to the land. In Fasli 1323 defendant 
demanded the plaintiff to give hima per- 
manent Patta but the latter refused to do 
so. He-then applied to the Snb-Collestor 
of Dindigul on the 29th August 1914 for 
a permanent Patta alleging some payment 
of kisi to the Village Munsif for rent of 
Fasli 1813. The land had prior thereto 
boen sold by the plaintiff in auction and 
it had been purchased by one Rangaswami 
Konan. Plaintiff odntested the above ap- 
plication. put in by the defendant to the 
on the ground that the 


the Summary Court had no  jarisdistion 
to try it, but the Sub-Collestor overruled 
these objections and decided the application 
in favour of the defendant on, the Sth 
May 1915. An appeal against that decision 
made by the plaintiff was pending with the 
District Collestor. “For the above 
reasons, the desision of the Sub-Colleator is 
opposed to law and invalid and will not 
bind the plaintiff.” Besides, under section 
46 of the Hstates Land Act, the Sab» 
Oollestor can ovly issue a Patta to the 
defendant and cannot make any dacision. 
It did not appear that a Patta was issued 
to the defendant by the Snb-Collector. 
Yet as the defendant relied on the above 
decision, the: suit was brought to declare 
that if was void and invalid and to re- 


gover the damages due to plaintiff for 
Faslies 1321-22. 
The defendant stated as follows:—~ 


The plaint mentioned lands were not old 


. 


The. 


ie 
F, 7 


=> 
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waste. Item No, 1 thereof was land belong- enquiry as‘he thought necessary, he gave 
ing to the defendant for which ‘the plaintiff judgment -to the applicant, the present 


had granted a permanent Patta, Item. No, 
2 was ryoté land, for whioh among others 
he put in a Darkbast to the plaintiff in 
December 1910 and obtained a Patta. 
Subsequently the plaintiff wanted to treat 
. the said land aa defendant’s temporary 
occupation -and refused to grant him a 
proper Patte, Hoe, therefore, applied: to the 
Sub-Colleotor of Dindigul under sentio 
46 of the Madras Estates Land Ast for 
- grant of a proper Patta by Miscellaneous Ap- 
plication No, 1 of 1914, and the Sub-Col- 
‘ lector desided it in bis favour ‘overruling 
the plaintift’s. objection, No ‘‘Angami” 
Patta is recognised under the Estates Land 
Act. The defendant is not aware of the 
austion-sale referred to in the plaint or 
the alleged purchase by Rangaswami Kone. 
They are, even if true, invalid and of no 
effect a9 against the defendant. Kangaswami 


Kone never took possession of the plaint 
mentioned lands. This Court has no 
jurisdiction to try this suit., It cannot 


set aside an order of the Revenue Court 
made on a matter which was exclusively 
‘triable by it. The suit is res judicata ty the 
decision of the Sub-Collestor. of Dindigul. 
The mesne profits slaimed are excessive. 
The suit is barred by limitation and sbould 
be dismissed with costs, 

The District Munsif dismissed the suit 
by the following jndgment:— 

“Miscellaneous Application No, 1 of 1914 
on the file of the Court of the Sub-(ollector 
of Dindigul was put in by this defendant 
under secticn 46 of the Madras Estates Land 
Act, Clause 2 of that section entitles a 
non-occupancy yot of old waste, whose 

_ application for a grant of a permanent right 
of oscupancy under the preceding clanse is 
not accepted by the land-holder, to make the 
necessary deposit in the Collector’s Office and 
apply to the Collestor to confer-on him such 
permanent right of occupancy, and the 
following ciause empowers the Collector 
to comply with such application after 
giving {notice to the Jand-holder_ and 
hearing him, if he appears, and making 
suoh enquiry as he thinks necessary. 

The Sub-Collector duly issued notice of 
the above mentioned application to “the 
‘present plaintiff, the landlord, who appeared 
and contested it and after making such 


z 


defendant, with costs. , 


Now, it cannot be, and waa not, contended 
that the Sub Collestor had no jurisdiction ta 
entertain or digpose of an application filed 
under olause 4 of section 46. What is stated 
by the plaintiff is that the defendant was not 
a “‘non-oseupancy ryot” within the meaning 
of the said section but a mere trespasser, 
and the Sub-Collestor onght not, therefore, 
to have applied that section in hig favour 
or given judgment for him. This is the 
simple ground on which this Court is ask- 
ed to declare that the Stb-Collector’s 
decision is void and invalid, 


The point above mentioned as to whether 
this defendant was a non-oceupancy ryot 
or @ mere trespasser was raised before the 
Sub Collector in the above-mentioned ap- 
plication and decided by him in favour 
of this defendant before he procesded to 
give judgment in his fevqur. That deei. 
sion may be right or may be wrong. As- 
suming for the sake of argument, that it 
is wrong, the plaintiff may appeal against 
it (as admittedly he has done), but he 
cannot, it seems tome, maintain a separate 
snit to declare the jndgment void and 
invalid. Even, apart from any special 
provision of the Estates Land Ast, it 
appears to be an elementary principle of 
law that a decision made in one pro- 
seeding cannot be declared, void by asepa- 
rate and independent proceeding on the 
simple ground that that decision is not 
correct (assuming the decision is not correct). 
A suit or proceeding may lie to declare the 
decision made in another suit or pro- 
seeding void, if it had been obtained by 
fraud or there was total absence of 
jurisdiction, or under an. express provision 
of Statute as in cases of summary orders 
on claim petitions and the like, but no 
such considerations exist in the present 
casa, 


It also appears to me that the suit is 
barred by section 189 of the Estates Land 
Act, clause 3 of which provides tbat the 
decision of a Revenve (ourt in any suit 
eor proceeding under the Act falling within 
the éxalusive jurisdistion of that Court 
shall be binding on the parties thereto and 
-persons claiming under them, in any suit 
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or procesding in a Civil Court, in which 
such matter may be in issue between them. 
Tho application contemplated by clause 


2, section 46, is within the exclusive juris: ` 


diction of the Revenue Court and the 
decision therein tbat this defendant was 
a non-ocoupansy ryot and entitled to get 
a permanent right of occupancy is, there- 
fore, binding -on the plaintiff, who was 
a party thereto. And on this footing the 
. plaintiff has no case 'in this Court. 

For the above reasons I hold: that 
this suit is not maintainable and dismiss the 
same with costs.” 

On appeal, the District Judge confirmed 
the Munsif’s decree in the following judg- 
ment:— 

“Plaintiff sued to declare that the decision 
of the Sub-Collestor of Dindigul in Miscel- 
laneous Case No. 1 of 1914 is void and 
invalid and not binding on plaintiff and 
does not confer any right on the defendant 
and to recover Rs. 48-11-0 damages. 

The lower Court has held that it had 
no jurisdiction to try the suit. 

The land in dispute is an old waste, and 
under section 46 of the Estates Land Act 
defendant applied to the Revenue Officer 
to confer on him a permanent. right of 
occupancy therein. The Sub-Collestor acting 
under ‘section 46 (3) gave notice to the 
land-holder and after hearing him and making 
an enquiry conferred a permanent right of 
occupancy upon the defendant. 5 

It is sought in this suit in the Civil 
Court to declare that that order is invalid 
on the ground that the Revenue Court had 
no right to maintain the application, as 
the defendant was not a non-oscupansy ryot, 
Also that the order under section 46 (3) 
of the Collector conferring a permanent 
right of occupancy is not a judicial order, 
but au executive order and that, therefore, 
a civil suit will lie to establish that it 
is not binding on plaintiff. 

There would be something in this argu- 
ment if the wording of section 46 (3) were 
not as clear as it is, that notice is to be 
given to the Jand-holder and after hearing him 
and making such enquiry as is necessary, the 
Collestor is to execute the instrument: 
required. It is clear from this that the, 
act is not a purely official one, but is an 
enquiry in which both sides are to be heard 


and a desision is to be arrived at, or in 


other words, the Collector is to constitute 
himself into a: Revenue Court for the 
purpose of the section. i 

It is true that the order so passed “has . 
no appeal provided, but there is a right 
of revision to the District ` Collector still. 
The order of the Sub-Collestor is a deci- 
sion’ and, therefore, it cannot be questioned 
by a Civil Court. 

. Tt is argued that section 189 shows that, 
as_section 46 (3) is not within part A or 
Bat the Schedule, it is a matter which is 
not taken from the jurisdiction : of the 
Civil Courts. — ; 

But the ‘wording of the section is very 
wide. ‘ Of the nature specified’ is intended 
to include all suits and applications (this 
is an application) which in substance amount 
to proceedings of the character enumerated 
in the schedule [Samast Kavundan v. Akku- 
lammal (1)]. i 

Tt i to be noted that section 46, the 
proviso, is included in the A Schedule and 
section 46 (2) is a corollary of the pro- 
viso and, therefore, in substance amounts to 
proceedings of the character enumerated in 
the schedule. .- 

I think it is well established law that suits 
do not liein Civil Courts to obtain decla- 
‘rations that the decisions of Revenue Courts 
do not bind the plaintiff, provided the ; 
matter adjudicated upon falls within their 
exclusive jurisdiction even though such matter 
is not specified in the schedule, fer | it 
would amount to the Civil Court deciding 
matters which have been taken from them by 

Statute, Thiruvengadam Pillai v. Ramanujule 
Naidu (2) and Uman Shanker v. Bhagwan Din 

3). 

a this case the Collector under section 
46(3) had to decide whether the applicant. 
before him (defendant here) had a right 
to a permanent Patta and had, in order 
to decide that, to decide whether he was 
or was not a non ossupancy tenant. The 
Collestor after his” enquiry decided that he 
was a non occupancy tenant and therefore 
gave Patta. 

This is a matter that the Collector has 
to desida in order to decide on giving or 


withholding the Patta and, therefore, it is, 
(1) 6 Ind, Cas, 278; (1911) 2 M. W.N. 339 9 
M. L. T. 282. ; 
(2) 7 Ind Cas. 874; S M. L. T. 330; (1910) M. W. NG p 
512. ; 
(3) 8 Ind, Oas. 563; 7-A, L, J. 1064. 
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a matter whioh once- he has desided, the 
Civil Court cannot again decide as it would 
have to do for the purposes of this déolara- 
tory suit. The finding of the Revenue 
Court is binding on the Civil Court, and as the 
Revenue Court’ has found the defendant to be 


a non-oceupancy tenant entitled to a per-- 


manent Patta, the Civil Court cannot 
re-open the question—it is resjudicata. 

I. consider the lower Oourt was, correct 
in finding that the suit was not maintainable 
in a Civil Court. È 

This appeal, therefore, fails, and is dis- 
missed with costs,” : , - 

The plaintiff preferred a second appeal to 
the High Court. h 

Mr. 0. F. Ananthakrishna Aiyar, for the 
Appellant. : i 
Messrs. D. A. Qovindaraghava Atyar and 


K. N, Kumaraswami Atyar, for the Respondent.” 


JUDGMENT.—Under section 169 (1) of 
the Madras Estates Land Act, jurisdiction is 
conferred upon the Collestor to hear and 
determine, as a Revenue Court, the suits 


, and applications specifidd in parts A and B : 


of the Schedule to the Act,.and there is 
a corresponding provision depriving the 
Civil\Courts of jurisdiction in such matters. 
As regards section 46, part B of the Sche- 
dule sonfers upon the Collestor jurisdiction 
to dispose, as Revenue Court, of applica- 
tions for settlement of renè of Iand for the 
purpose of section 45 under the proviso to 
that section, and makes orders passed under 
that section appealable 
the District Collector, if there is no dis- 
pute about the rate of rent under the pro- 
viso to section 46 (1), there is nothing in 
section 189 or inthe Sshedule to oust the 
‘Jurisdiction of the Civil Court or confer 
jurisdiction on. the Collector as a Revenue 
Court; and even if there is such a dispute, 


_ jurisdiction is only -conferred with- respect 


to it. . . 

Under section 46 (3) the Collector may 
execute an instrument conferring a perma- 
nent right of -ceoupanscy upon the tenant, 
and the execution is to have the same 
effect as execution by th» land-holder. The 


” right to apply for a permanent right of 


to the Court of - 
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` 
ing to act under the section exeoutes an 


‘instrument conferring occupancy right ona 
4 


person who is not “a non-occupansy ryot”, 
he is acting ultra vires; and, as the matter 
is one which he is not authorised to dispose 
of asa Revenue Court under section 189 
read with the Schedule to the Act, the 
jurisdiction of the Civil Court is not ousted. 
The appeal must be allowed, the decrees 
reverséd and the suit remanded for disposal 
according to law. ~ Costs hitherto will abide. 
Appeal allowed, 
M. 0, P. , 


ALLAHABAD HIGH COURT, 
Seconp Civin Apprat No. 1925 or 1916, 
August 7, 1918. ` 
Present:—Sir Henry Richards, Kr, Chief 
Justice, and Mr. Justice Tndball. 
MUHAMMAD HUSAIN KHAN 
PLAINTIPEF -— APPELLANT f 
: > versus 
HANUMAN AND OTAERS—DEFENDANTS— 
h “RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 91—Agra 
Tenancy Act (II of 1901), s. 10—Mortgage of sir plots 
—Sale of proprietary. rights by morigagor—HMortgagor, 
whether can redeem. ; 

Plaintif executed æ usufructuary mortgage of 
certain sir plots, Subsequently his proprietary 
rights in the land were sold and were purchased by 
the defendants, who lateron also purchased the 
mortgagee rights in the sir plots, Plaintiff brought 
a suit to redeem the usufructuary mortgage executed 
by him: 

‘Held, that as soon as the plaintiff's proprietary 
rights were sold he became an ex-proprietary tenant 
of the sir plots under section 10 of the Agra Tenanoy 
Act, and that as the mortgage stood between him 
and his right to ocoupy the land as an ex-proprietary 
tenant, he was a person whohad an interest in the 
property within the meaning of section 91 of the 
Transfer of Property Act and was, therefore, entitled 
to redeem it. (js. 862, col. 1.] 

Secpnd appeal from a decree of the Dis- 
trict Judge, Gorakhpur. 
~- Mr. Kamalakanta Varma, for the Appellant. 


occapanoy is only conferred by the section on _. Mr. Hartbans Sahaj, for the Respond- 


“a. non-oooupancy ryot”, and 
conferred upon the Collector to execute an 
instrument conferring it is subject to the 


the powers ents, 


i JUDGMENT. : 
Ricaarps, O, J.—This appeal arises out 


‘same limitation. If the Collector purport- of a suit for redemption. The facts may 


s62 - 
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be very shortly stated for the purpose 
of explaining the question which we have 
to decide. ree 
In the years 1898 and : 899 twousufructuary 
mortgages were made. The property 
mortgaged was sir plots. Later on,’ after 
the year 1902, the mortgagor’s proprietary 
rights were sold and “purchased by the 
defendants or some of them or the pre- 
decessors of some of them, Subsequently 
the defendants (or some of them) purchas. 
ed the mortgagee rights. It is unnecessary 
to discuss which of the defendants purchased 
which of the mortgagee rights. Then the 
present suit was instituted to redeem the 
mortgage of 1598. The Court of first in- 
stance decreed the claim. The lower 
Appellate Court reversed the decree of the 
Court of first instance and dismissed the 
“suit, On the case coming before a single 
Judge of this Court it was referred to a 
larger Bench, 
“ The argument in favour of the defend- 
ants is that the plaintiff having lost his 
p i ig 
proprietary -right bas ceased to have any 
interest’ in the property and he cannot, 


gagee would have had no defence to suc! 


“a suit I cannot see that the purchaser o 


- 


therefore, redeem. “16 is said that whathe ' 


mortgaged was his proprietary right in 
the sir plot. When the proprietary right 
was sold the right to redeem the mortgage 
Gf any) was transferred to the vendee of 
the proprietary right. This is the argu- 
ment. I consider that the contention is not 
well founded. As .soon as the proprietary 
rights of the ‘mortgagor were sold, he 
became entitled to the rights which 
the Tenancy Act gives to an ex- 
proprietor in respèct of his sir land, 
< that is, the right to occupy the sir land at 
a preferential rent so long as that rent ,is 
paid and the statutory sonditions fulfilled. The 
| mortgage of 1898 stood between - the mort- 
gagor and his right to ‘ocsupy the sir land 
as an ex-proprietary tenant and in my 
opinion- he was a person who had an 
interest in the property within the mean- 
ing of section Yl of the Transfer of Pro- 
perty Act, In my opinion if the mortgagor, 
or his: representative, of the‘ mortgage of 
1898 had gone to the original usufructuary 
„mortgagee, and if that usufructuary mortgagee 
had never parted with his mortgagee rights, 
the mortgagee would have no answer to 
the claim for redemption upon payment of 
the mortgage money, if the original mort» 


mortgagee rights, even if he has also “ao” 
quired the proprietary rights, has any 
answer to a suit for redempticn. I would 
allow tbe appeal and restore the decree of 
the Court of first instance, 
TupBatt, J.—I folly agree, 
appellant’s proprietary rights were sold the 
law reserved tc the ex-proprietor one ont 
of his bundle of rights, so that he certainly- 
still retains an interest in the property 
mortgaged sufficient in my opinion to en- 
able’ him to redeem i 
By Tar Court.—We allow the appeal, 
set aside the decree cf the lower Appellate 
Court and restore the decree of the Court 
of first instance with costs in all Courts, 
‘We extend the time for payment to three 
months from this date. 4 


Appeal allowed. 


va 


` 
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“Civin Revision Permios No, 397 or 
©. 1918, 
, April 2, 3918 
Tresent:— Mr. Justice OldGeld. - 
MALRAJU LAKSHIMI VENKAYAMMA 
RAO GARU — Deeenpany No. 3— PETITIONER 
` - + versus” 
MEKA VENKATARAMIAH APPA RAO 
BAHADUR GARU AND OTHERS— 


- ,Puamtirrs Nos. 2 AND 3 AND DEFENDANTS 


Nos, 2 AND 4— RESPONDENTS. . 
Civil Procedure Code (Act V of.1908),s. 35 (2), 
0. XXII—Costs—Remand by Appellate Court—‘Costs 
to abide and follow result,’ meuning of— Withdrawal of 
suit—Order of trial Court silent as to costs in Appellate 
Court—Discretion of Court, - ` 
An order of remand by an Appellate Court con- 
tained a direction that costs before it should abide’ 
and follow the result: ` 
Held, that the meaning of tho direction was that 
such costs shouid be paid to the party in whoso 
favour the litigation might end, and where the suit is 
withdrawn, effect should bo given to the consequences 


of such withdrawal mentioned in Order TATI, Oivil “| 


“ 


When the `’ 
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Proceduro Code, The trial Court has no discretion 
to refuse such costs. 

The word ‘event’ means nothing but the ontcome or 
result of the proceedings and includes the description. 
applicable to the withdrawal of a suit and its conse- 
quences with reference to Order XXII, Civil Pro- 
cedure Code, 


Petition under section 115 of Ast V 
of 1908, praying the High Court-to revise 
the deoree of the Court of the Subordinate 
Judge of Kistna at Hllore, dated the 16th 
December 1916, in Original Suit No. 10 of 
1905 (Original Suit No. 21 of 
the file of the Distriet Court, Godavari). 


Mr. P. Nagabhushanam, for the Petitioner. 


Dr. Swaminadhan and Mr, Chenchiah,: for 
the Respondents. f 


JUDGMENT.—The question raised relates 
to an award of costs, As regards the 
Rs. 100 awarded, as I read the order, for 
costs incurred before it, the lower Court- 
.seems to have exercised its discretion and 
it is fot_shown to have done so in any, 
respect anjodicially. With such an exercise 
it is not open to me to interfere in 
revision, . 

/There ‘is, however, in the order no refer- 
ence to the costs incurred by 3rd defend- 
ant in this Court or to thè fact that the 
order of this Courty remanding the case, 
-dirested that costs’ before it should abide 
and follow the result. It is urged on the 
one hand that -the lower Court had no 
choice but to give effect to’ this order ; 
on the other ‘that (1) it has used its 
discretion to refrain from’ doing so; (2) 
there was nothing in this Court’s order 
by which that discretion was taken away. 
Reference to the lower Court’s order shows 
that it did not mention expressly or įm- 
pliedly costs in ‘this Court and that, to 
judge by its" tenor, only costs before itself 
were in it mind. This Court’s decree is 
in a usual form and there is no reason 
in the present case Yor refusing its ordinary 
effect to the ‘wording or for holding that 
the learned Judges.concerned did not mean 
costs. before’ them to be paid to the party 
or parties, in whose favour the litigation ` 
might end, It is said that when a litiga- 
tion ends, as this has done, in the with- 
drawal of the plaintiff's claim, there is no 
‘event’ which costs can abide and follow. 


Put the authorities rolied on in Myers v. > 


1903 on. 


Defries (1), Myers v. Defries (2) and Howell 
v. Dering (3) do not support this con- 
olvsion. They relate to the effect of 
findings on issues and the identification of 
such findings with the “event”, That is, 
they involve attempts to define “event” in 
a connection and for a purpose different 
from that now in question. Speaking 
more generally, however, Buckley and 
Kennedy, learned Judges in the last case 
referred to, fully recognise that the ‘event’ 
was nothing but the outcome or result of 
the proceedings and there is no reason 
why the word shonld not be the desorip- 
tion applicable to the withdrawal of a suit 
and ifs consequences with reference to 
Order XXIII, Civil Procedure Code. Taking 
this view, I hold that the lower Court ought 
to have given effect to this Court’s order as 
to costs and that it did not do so. 

It is then necessary to mention that a 
preliminary objection has been made, that 
no appeal lies. I do not deal with the 
objection on its merites,- because in the 
absence, as I hold, of any attempt by the 
lower Court to apply itself to this part 
of defendants’ claim, there was olearly a 
failure on its. part to exeroise jurisdiction 
and if there is no. appeal, defendants 
will ‘suffer distinct prejudice by the lower 
Court’s order and have no remedy against 
it. 1, therefore, decide to treat the appeal 
in the alternative as a revision petition 
and to modify the lower Court’s decree 
by inserting i in it as payable to 3rd defendant, 
who alone is appealing here, provision for 
the. payment to ker by plaintiffs of the 
costs incurred by her in this Court in 
Appeal Suit No. 111 of 191°, in addition 
to the amount already awarded. Plaintiffs 


and 3rd deferdant will pay and receive 
proportionate costs in these proceedings, 
on the basis that they are in revision 


and not appeal. Defendant No. %, who hag 
appeared here, will bear his own costs, 
. Order varied. 

M. C. P. 

(1) (1879) 4 Ex. D. 176; 48 L, J, Ex. 446; 40 L. T. 
795: 27 W. R. 731. 

(2) (1880) 5 Ex. D. 180; 49 L.J. Ex. 266; 42 L.T 
137; 28 W. R. 406, 

(3) (1915) 1 K. B, 54; 84 L. J. K. B, 198. 


864 INDIAN 


DATA DIN V, NANKU, 


ALLAHABAD HIGH COR, 
SECOND Oivip ArPPsAl No. 1656 or 
1916. 

July 26, 1918, 

Present: —Sir Henry Richards, KT. 
Chief Justice, and Mr. Justice Tudball, 
DATA DIN-—PLAINTIFE-— APPELLANT 


VEFSUS 
. NANKU AND OTHERS— DEFENDANTS “ 
~ —RASPONDENTS, 


Givil Procedure Code (Act V of 1908), s. 47— Mort- 
gage decree against father—Son “eaempted” from 
decree, effect of—Ewecution against sows estate— ’ 
Objection by son allowed—Suit against son for declara- 
tion, maintainability of. 

. A suit was instituted against a father and son on 
the basis of a.mortgage. The son put forward the 
plea that there was no family. necessity. The Court 
gave a simplemoney decree against the father, which 
stated that the son was “exempted” and that he 
should get his costs from the plaintiff. The latter 
executed the decree against the father’s estate, and 
that having proved insufficient, he sought to attach 
and sell the son’s estate. The son objected in 
execution and his objection was allowed. There- 
upon the plaintiff brought the present suit seeking a 
declaration that the son’s property could be sold in 
execution of the decree on the principle of the pious 
obligation of a son to pay his father’s debts: 

~Held, (1) that the effect of the decree was to dis- 
miss the suit as against the son with costs; 

(2) that under section 47 of the Civil Procedure 
Code the order on the son’s objection in execution 
was final and that the suit yas barred under that 
section. 


Second appeal from a decree of the 
Judge of the Court of Small Causes, 
- exercising the powers of a Subordinate 
Judge of Allahabad, 

Mr, Haribans Sahat (with him Mr. Gajadhar 
Prasad), for the Appellant. 

Mr. Kanhaya Lal, for the Respondents. 

JUDGMENT.—This appeal arises urder 
the following circumstances. A- suit was 
instituted against a father and son on the 
basis of a mértgage. A plea was put 
forward on behalf of the son that there 
was no family necessity. The result of 
the suit was that the Court gave a simple 
money decree against the father and held that 
' the son was not liable, and in the decree 
stated that the son was “exempted” and 
that he should get his oosts from the 
plaintiff, We may pause here to asy that 
we consider that. this was exastly the 
same as if the Court had by the desree ~ 
- expressly d‘smissed the spit with costs as 
‘against the son. The plaintiff-deoree-holder 
execufed the decree against the’ father’s 
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estate. That having proved insufficient he 
sought to attach and sell the son’s estate. 
The son abjested in execution and his 
objection was allowed. Thereupon the 
plaintiff broaght the present suit seeking 
a declaration that the son’s property could 
be sold in execntion of the desree’ on 
the principle of the pious obligation of 
a son to - pay his father’s debts. The 
learned Judge of this Court, on being 
informed that a difficult question of Hindu 
Law, particularly having regard to certain 
renfarks of their Lordships of the Privy 
Council in the resent case of Saku Ram 
Ohandra v. Bhup Singh (1) arose, referred the 
appeal for the desision of: two Judges. 

. On behalf of the respondent it has 
been pointed ont that this. question of law 
really does not/arise because the allowing of 
the son’s objection in execution was final and 
the present suit cannot be brought. Under 
section 47 all matters relating to the 
execution and dissharge of the decree saris- 
jing between parties to the suit must be 
disposed of in- execution and not. by a 
separate suit. There had been some son- 
flict of authority previous to the passing 
of the Code of Civil Procedure of 1908. 
This Court had held that the parties must 
not only be parties to the suit but they 
must be parties to the decree. Any conflict 
of authority has been set at rest by the. 
explanation, which has been added to section 
47, namely ‘ ‘for the purposes of this section, 
a plaintiff whose suit has been dismissed and a 
defendant against whom a suit has been dis- 
missed are parties tothe suit.” It was con- 
tended on behalf of the appellant that this 
explanation does not “apply whére a defendant 
has been merely “exempted. ” We think 
there is no Torce whatever in this conten- 


tion. `The expression in the. decree 
exempting a particular defendant was 
probably ‘an inaccurate expression, but 


the operation of the decree was to dismiss 

the snit as against that particular defend- 

ant. We dismiss the appeal with costs.. 
Appeal dismissed, 


. £80; 89 A. 437; 15 A. L. J. 437; 21 
. L. W. 657; 19 Bom, L, R. 498; 26 
te J. 14; (1917) M. W. N. 439; 22 

W. 213; 44 I. A.-126 (P. 0.). 
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PUBLIC PROSECUTOR V, MADDILA MUTAYALU. 


MADRAS..BIGH COURT. 
CriminaL Apppat No. 706 or 1917. 


à April 24, 1918. 
Present:—Mr. Justice Abdur Rahim and Mr. 
Justice Oldfield, 
Tus PUBLIC PROSEOUTOR—- APPELLANT 
versus i 
MADDILA MUTAYALU AND ANOTH8R— 
ACCUSED. 


Penal Code (Act XLV of 1860), ss. 572,378, scope of — 
“Letting to hire”, “obtaining possession,” meaning of— 
“Kanyarikam” ceremony, performance of, whether with- 
in the section. 

Under sections 372 and 373, Indian Penal Code, there 
must be making over of possession of the minor girl 
either by sale or by hire or by some similar 
arrangement in order that acase may come within 
the mischief of the law. [p. 866, col. 1.] 

Reg. v. Arunacheliam, 1 M. 164; 1 Weir 358; 1 Ind. 
Dec. (N. s.) 109, Padmavati, Ex parte, 5 M. H.C. R. 
415; 1 Weir 356; Public Prosecutor v. Kannammal, 

- 18 Ind. Cas. 257; 24 M. L.-J. 211; 13 M. L. T. 131; 14 

Cr. L. J. 83; (1918) M. W. N. 207, Srinivasa v, 
Annasami, 15 M. 323; 1 Weir 866; 5 Ind: Dec. (N.89 
577 and Public Prosecutor v, Rajammal, 12 Ind. Cas. 
654; (1911) 2 M. W. N. 479; 10 M. L. T. 601; 12 Cr, 
L. J. 566, distinguished. j 

Where the only evidence against the accused was 
, that he performed the kanyarikam ceremony, 4, ¢., 
the nuptials of a minor girl and had sexual inter- 
course with her for 3 days successively, but the girl 
continued to live with her parents who never 
parted with possession of her to the accused: 

Held, that these facts were not sufficient to 
support the conviction of the accused under section 
373 of the Penal Code and the conviction of the 

ir’s parents under section 372 of the Penal Code, 
p. 866, col. 2.] i 
~. Appeal under section 417 of the Code of 

Criminal Procedure, 1898, against the asqit- 

tal of the aforesaid accused by the Ses- 
sions Judge, Ganjam, in Criminal Appeals 
Nos. 25 and 26 of 1917, on his file (Calendar 
Case No. 39 of 1917 on the file of the Court 
of the Sub-Divisional Magistrate, Berham. 
pore). . 

FACTS appear from the judgment. 

Mr. E.R. Osborne (Public Prosecutor), for 
the Crown.—The order of acquittal is wrong 
and is based on an erroneous view of the law. 
The Kanyarikam ceremony performed by the 
2nd accused was to effectuate an immoral 
purpose. The ceremonial has the effect of 
permitting the man who does it to use the 
bed of the girl for 3 successive days. That 

‘is tantamount, to taking possession of the 
girl on hire for a short period and is 
within ‘the mischief of sections 372 and 373, 
Indian Penal Code. The house where the 2nd 


accused had sexual congress with the girl 
b5 
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was rented by him. The case is analogous 
to the dedication to temples as Dasis. 

Mr. T, Prakasam,for the Accused.—Sections 
374 and 373, Indian Penal Code, do not 
apply to the facts of this particular case. 
There is no evidence that the parents of the 
girl ever parted with possession of her and 
the sections require a loss of control or 
dominion over the girl to make the action 
indictable. The performance of the “Kan- 
yarikam” ceremony will not affect the 
case as the essentisls of the offence are 
wanting. 

JUDGMENT.—This is an appeal against 
the ecquittal of two persons, the first of 
whom was charged with an offence under 
section 372, Indian Penal Code, and the 
other under section 373, Indian Penal Code, 
The first accused isthe mother of a Hindu 
girl under 16 years of age and the 2nd 
accused is a Komattee. The latter kept 
the elder sister of the girl until she died 
and on her death, the evidence is that a 
ceremony called Kanyarikam was performed 
between the 2nd acoused and the girl 
with the help of the Ist accused. The 
Kanyarikam ceremony, according to the 
witnesses, has the effest of an arrange- 
ment by which a person has intercourse 
with a girl who has just attained puberty 
for 3 days. P. W. No. 1 says: “The 2nd 
accused Krishnamurthy performed the Kan- 
yarikam ceremony which means her 
nuptials,’ The man that performed the cere- 
mony enjoys the girl’s bed for 3 days 
successively. They may afterwards continue 
their friendship or may separate. The 
evidence, however, shows that the minor 
girl continued to live with her parents, that 
js, the lst aconsed and her father in the same 
house as before. The house had been rented 
by the 2nd accused and he paid the rent while 
his former mistress, who was the sister 
of the girl concerned in this case, was 
living, The same arrangement was continu- 
ed. There is evidence to show that the 
parents of the girl in no way parted with 
the poseession of her to the 2nd acoused, 
There is no suggestion, except that the 
ceremony of Kanyarikam was performed, 
that she was let to hire for any term. 
The question is, whether the performance 
of this ceremony ,and the above mentioned 
facts bring the case within eection 372, 
Indian Penal Code, so far as the mother 


° 
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of the girl is concerned, and within ses» 
tion 378, Indian Penak Code, so far as 
the 2nd accused is concerned. We may 
take it that the 2nd accused did have 
intercourse with this girl D. W. No. 9. 
The main question in the case is, whether 
what has taken place amounts to 
letting to hire or otherwise disposing of 
the minor within the meaning of section 
372, Indian Penal Oode, or hiring or 
otherwise obtaining possession within the 
meaning of section 373, Indian Penal 
Code. The first section is aimed at the 
person who disposes of the person of a 
minor for immoral purposes, and the other 
section is directed against the man who 
obtains possession of a minor girl for 
such purposes, We think that the language 
of the two sections is suffisiently clear to 
show that there must be making over of 
possession of the minor girl either by sale 
or by hira or by some similar arrange- 
. ment in orjer thst the case may come 
within the mischief of the law. This 
seems to us to be also the effect of the 
rulings, One of the earliest cases in this Court 
is that reported as Queen v. Shark Ali 
(1). That is a decision of three Judges. 
It is pointed out by Sootland, C. J., in his 
judgment in that case that to bring a 
~oase within section 373, Indian Penal Code, 
there must be evidence to show thatcom- 
plete possession and control of the minor’s 
person was obtained by buying, hiring 
or otherwise with the intent or know- 
ledge specified in the section. It is further 
> pointed out that “the provision seems to 
exclude the supposition that an obtaining 
of possession in the sense in whioh that 
expression is, no doubt, sometimes used, of 
merely having sexual connection with a 
woman, could have been in the contemplation 
of the framers of the section.” Innes, J., says: 
“I am of opinion that ‘possession’ in the 
section under .which he is indicted means 
possession with a power of disposal, and 
in this sense there is no evidence that 
the prisoner had possession of the girl.” 
The same view of the law was taken in 
Queen-Empress v. Sukee Raur (2). That 
was a case under section 373 and Pigot, 
. J., held that section 872, Indian Penal 


(1) 5 M, H. C. R. 473; 1 Weir 877, Er 
(2) 21 0, 97; 10 Ind, Dee, (N. s.) 697, 
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Code, contemplates a cosa of letting or 
hiring or other similar transaction by which 
the possession of a girl is obtained with 
the intention of employing- her habitually 
for the purpose of indiscriminate sexual 
intercourse. Mr, Mayne in his commen- 
tary on this section at page 589, fourth 
edition, states the law to be that “the 
words refer to a making overof a minor 
either in perpetuity or for a term, and not 
merely forthe commission of isolated acts of 
sexual intercourse.’ We have onthe other 
hand -been referred to a number of deoi- 
sions with respect to the dedication of a 
minor girl to a temple or a god as a 
Dasi. We do not think that those cases 
have a very close bearing on the present 
question, Those are the lass of cases 
reported as Reg. v, Arunachellam (3), 
Padmavati, Ex parte (4), Public Prosecutor 
v. Kannammal (5), Srinivasa v. Annasami 
(6) and Public Frosecutcr v. Rajammal (7). 
We hold that the fasts proved in the case 
are not sufficient to support convictions 
under sections 372 and 373. The order of 
acquittal will, therefore, stand. 


Appeal dismissed, 
M, C, P. 


(3) 1 M. 164; 1 Weir. 358; 1 Ind. Doc. (x. s.) 109 
(9 6 a. H ©. R. 415; i Weir 356, Gs) : 
nd. Cas. 257; 24 M. L.2. 211; 13 M. L. . 
181; 14 Cr. L. J. 88; (1913) M. W. N. 207, pa 
(6; 16 M. 828; 1 Weir 366; 5 Ind. Deo. (x. s.) 577. 
(7) 12 Ind. Cas, 654; (1911) 2 M. W, N. 419; 19 M 
L, T; 601; 12 Cr. L. J. 6667 | i 


LOWER BURMA CHIEF COURT, 
‘Criminat Revision No, 265-B or 1917, 
November 16, 1917, 

Present: —Mr, Justice Pratt, 

PO NYEIN—Appuicayr 
Versus 


MA SHWE KIN—Rezsponpenr, 
Criminal Procedure Code (Act V of 1898), s. 488 
(4)—Maintenance—Buddhist Law, Burmesem=H: wsband 


4 


f 
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KARIM- UD-DIN V. EMPEROR. 


-~ mari yiny second wife—First wife refusing to live 
with husband—Sufficient cause. 

Ordinarily the fact that a Burmese Buddhist hus- 
band takes a second wife might be a good reason for 
the first wife declining to live with him, unless he pro- 
vides her with a separate house. Where, however, a 
husband marries a second wife owing to the refusal of 
his first wife to live with him, but is willing to take 
back the first wife, the latter is nut entitled to main- 


tenance under section 488 (4) of the Criminal Pro- - 


cedure Code. 

Mr, Maung Gy, for the Applicant. 

Mr, W. Po Thit, for the Respondent. 

JUDGMENT.— Applicant has been order- 
ed to pay maintenance for_ his wife Ma 
Shwe Kin. His case was that there was 
a divorce but this was not proved, It is 
clear, however, that owing to incompati- 
bility of temper or other cause they separated 
and the wife ceased to live under her 
husband’s protection. About’ seven months 
after the separation applicant re married. 
Respohdent declines to return to live with 
applicant who is willing to taka her bask, 
unless he provides her with a separate estab- 
lishment, 

Ordinarily the fast that the husband tock 
a second wife might be a good reason 
for the first wife declining to live with 
him, unless he provides her with a separate 
house, In the present circumstance, however, 
I do not consider the claim is reasonable. 
Respondent ~chose to live separately from 
her husband and there is evidence that when 
asked to re-join him she declined. 

She was apparently willing to effect a 
divorce. By her conduct she could only 
expect that the natural result would be 
to force her husband into marrying again. 
In fact his re-marriage was the natural 
result of her refusing to live with him and 
separating from him for a number of months. 
Applicant is not a well-to-do man, and 
cannot afford to maintain two separate estab- 
lishments. 

His offer, therefore, to support his wife, 
if she will resuma conjugal relations, is 
reasonable and I do not consider that she 
is entitled to maintenance because she elests 
to live apart from him, She must ba pre- 

~ pared to accept the result of her own conduct. 
I set aside the order of the Magistrate for 
maintenance of Ma Shwe Kin. 


Application allowed. 


INDIAN OASES. 


£87 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. £5 or 1918. 
April 11, 1918. 
Present:—Justice Sir George Knox, Kr, 
KARIM-UD-DIN—Accosen— 
APPLICANT 


Versus 


EMPEROR—Opposite PARTY, | 

Penal Code (Act XLV of 1860), s. 408—Criminal 
breach of trust by clerk or servant—Marksman engaged 
by station master, whether servant of Railway Company 
~—Overcharge retained by marksman— Offence. 

Accused was engaged by a station master to mark 
and load goods delivered to the Bailway Company | 
for despatch and was paid out of an allowance grant- 
ed by the Company to the station masters The 
latter also entrusted the accused with the writing 
up of the cash register. The accnsed recovered a 
certain sam asan overcharge froma consignor of 
goods and converted it to his own use. He was 
thereupon tried and convicted of an offence under 
section 408 of. the Penal Code: 

Held, that the accused, not being a clerk or servant 
of the Railway Company, could not be convicted of 
an offence under section 408 of the Penal Codo in 
respect of the sum received by him. [p. 868, col. 1.] 


Criminal revision from an order of the 
Sessions Judge, Allahabad. 


Me. Peary Lal Banerji, for the 
oant. 


Appli- 


Mr. R. Malcomson (Assistant Government 
Advosate), for the Crown. 


JUDGMENT.—Karim-ud-din has been 
convicted of three offences, each offence under 
section 408 of the Indian Penal Code, 
and sentenced to six months’ rigorous im- 
prisonment on each offence, the sentences 
to ran consecutively. It appears from the 
record and the arguments addressed to me 
that station masters on the Hast Indian 
Railway get some kind of allowance from 
the Railway in return for goods to be 
despatched by the Railway to be marked 
and loaded or otherwise handled. The 
station master Raghunath Pershad appoint- 
ed Karim-ud-din and gave him Rs. 10 
a month for doing this work, There 
was no contrast of any kind between the 
Hast Indian Railway Company and Karim- 
ud-din. Raghunath Pershad appears to 
have made or permited Karim-ud-din to 
write a number of Railway registers. It 
is not for a moment asserted that the 
Hast Indian Railway Company sanctioned 
this allotment of work to Karim-ud-din 
or were in apy way cognizant of ib, 
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GAVAR MAHAMMAD V., PITAMBAR DAS. 
Raghnnath Pershad took leave and was 
succeded by one Rikhi Lal. Rikhi Lal 
appears to have gone a step further than 
Raghunath Pershad'in employing Karim- 
ud-din in this kind of work and to have 
given him the cash registers to write 
up. The result or alleged result of 
these proceedings was that certain items 
of money disappeared. The accused was 
charged with embezzling three separate 
different items. The nature of these items is 
somewhat different. The first item is an item 
of Rs. 5.10 0. The prosesntion allege that 
this was an overcharge upon certain goods 
consigned through the Hast Indian Railway 
to one Sat Narain, Sat Narain appears to 
have paid the sum under protest, and to have 
written to‘the Railway Company on the 
point, The item was represented in a letter, 
the writing of which is trased to the 
accused but the signature on the writing 
is that of Rikhi Lal’s. The money never 
came into the hands of the Hast Indian 
Railway Company. It was. desoribed as a 
demurrage charge, while I understand that 
the Railway have never put it forward 
as money due to them either on account 
of goods consigned or demurrage thereon. 
The other two items are of the same 
„description, but for the purposes of this 
revision I need not go into them. The 
contention raised before me is that with 
reference to the first item-no offence com- 
ing within section 408 of the Indian 
Penal Code has been proved and the trial 
of the accused for the three offences under 
section 408 of the Indian Penal Code is 
illegal, a joint trial of the three items not 
being allowable by law. Itis really round 
this first charge that the argument in re- 
vision centres. I accept the plea that even 
if the fasts be considered proved, the first 
is not an offence which falls within section 
408 of tke Indian Penal Code. Karim-ud- 
din was neither olerk nor servant of the 
Railway Compary, he was not employed 
as clerk or servant of theirs and not being 
so, he could not be entrusted in such 
capacity with this sumi of Rs. 5-10-0. It is 
contended before me that Karim-ud-din 
having chosen fo take upon himself 
the duties and responsibilities of a clerk 
of the Kast Indian Railway Oompany, 
must be regarded as a clerk and cannot 
afterwards say that he is not such a clerk, and 
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my attention was called to the oase of 
Queen. Empress v. Farmeshar Dat (1). There 
is, however, an important difference in the 
case cited and the present case,” Parmeshar 
Dat was recognised by the authorities as 
filling the position of a publio servant. 
There was no such recognition in this case, 
nor oan I suppose that there would ever 
have been such a recognition. The pro- 
babilities are that if the attention of the 
Hast Indian Railway Company had been 
called to the fact that this marksman was 
posting up registers and receiving moneys, 
they would hava utterly refused to recognise 
him and would have called Rikhi Lal to 
account for eush an irregularity. Then 
further my attention was called to what 
was argued, bow far the sum of Rs. 5-10-0 
taken under the circumstances stated would 
come at all under the erime of embezzle- 
ment. It was notthe property of the Hast 
Indian Raliway Company, it was repudiated 
as not being their property and whatever 
may have been the offence’ committed 
in respect of that Rs. 5-100, it was 
not the offence of embezzlement. The joint 
trial under the circumstances was illegal. 
I quash it, seb aside the convictions and 
sentences. Karim-ud-din must be released. : 
Conviction set aside, 


(1) 8 A. 201; A. W. N. (1836) 63; 4 Ind. Dec. (x. 8 
1159, _ 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 75 or 1918. 
February 8, 1918. 

Present :—Justice Sir Charles Chitty, Kr., 
and Mr. Justice Smither. 
GAHAR MAHAMMED SARKAR 
AND OTHERS—~AOCOSED—PuTITLONERS 
Versus 
PITAMBAR DAS—COMPLAINANT— 


OPPOSITE PARTY. 

Penal Code (Act XLV of 186%), 8, 186—Decree for 
restitution of conjugal rights— Warrant to seize wife, 
legality of—Resistance to.qvarrant — Offence. 

In execution of a decree for restitution of conjugal 
rights a warrant was issued directing the exocuting 


~ 


a 
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peon to seize tho wife and deliver her bodily over to 
her husband, failing which to bring her under arrest 
before the executing Court: 

Held, that the warrant was illegal, so that resist- 
ance to its execution was not an offence under 
section 186 of the Penal Code. [p. 870, col, 1.] 


Rule against the order of the Deputy Magis- 


trate, Dinajpur, dated the 31st October 
1917. . 


FACTS material to the report will appear 
from the following orders of the-Deputy 
Magistrate and the District Magistrate of 
Dinajpur, respectively :— 


“The complaint is that on the morning 


of the 21st August, Pitambar Das, a peon: 


of the Civil Court, went to execute a 
warrant of arrest in the house of the accused 
Gaher Muhammad and the accused persons 
obstructed him in the discharge of his 
public functions. Halimuddin instituted a 
civil suit against his wife Masiran Bibi 
for the restitution of conjugal rights and 
got a decree, An appeal was preferred 
by the defendants against the order of the 
Munsif, and it was dismissed with coats. 
Masiran Bibi was detained by the acoused 
Gaher Muhammad in his house as he 
wanted to marry her with his son Abdul 
Aziz. The peon went to Gaher Muhammad’s 
house on the morning of the Zlst August 
accompanied by Nasir Sheik, Halimuddin 
and Ajibnila, They found Masiran Bibi 
sweeping the inner yard of Gahar Muham- 
mad’s house. . Halimuddin identified his wife, 
whereupon the pecn asked him to seize her. 
Gaher Muhammad wanted to see the letter 
of authority and the peon showed him the 
warrant of arrest (Exhibit I). Halimud- 
din aud Nasir were beaten by Gaher Mu- 
hammad and others. Nasir Sheik instituted 
a oase under section 323, Indian Penal 
Code, against Gaher Muhammad and others, 
and it has been disposed of by me to day. 
The peon gave “dohai” of Government, but 
to'no effect, The accused Gaher Muhammad 
ordered to snatch away Masiran Bibi. 


Abdul Aziz, Esar and others then dragged. 


her away. The peon then wrote a report 
(Exhibit 2) in the outer yard of Gaher 
Muhammad’s house. The first Maonsif granted 
sanction to the peon to file a oase under 
section 186, Indian Penal Code: (Exhibit 3), 
on the 22nd August. 

“It appears from the deposition of P. Ws. 
Nos, 1 and 2, that the peon asked Halimuddin 
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to seizg9 Masiran Bibi. The proseontion 
witnesses have satisfactorily proved that 
the peon showed the warrant to the accused 
Gaher Mahammad and that Masiran Bibi 
was dragged away by Abdul Aziz, Esar 
and others under the order of Gaher Mu- 
hammad Sarkar. 

“The defence story is that Nasir Sheik, 
Halimuddin and others numbering abont 
30 or-40 men trespassed into the house of 
Gaher Muhammad, at about 4a. m. of the 
2lst August. There was no peon with 
them and that nobody gave “dohai” of 
Government. Rai Mahamed, the father of 
Halimuddin, asked Gaher Muhammad 
to produce Masiran Bibi. An altercation 
ensued and Gaher Muhammad was wounded 
on his head by Rai Muhammad. The 
defence story does not seem to me to be 
a probable one. I cannot believe that 
D. Ws. 1 and.2 were sitting wide awake at 
that hour of the night and saw 30 or 40 
men passing by their houses. Apparently 
the defence attempted to change the tims 
of occurrence for their own advantage. I 
have seen the General Diary Book of the 
Chirirbandar Polise Station for the 2lst 
August. One of the sons of the accused Gaher 
Muhammad lodged an information of mar pit 
at the Thana. He stated then that there 
was a Hindu peon with the party. The 
prosecution onght to have examined the 
Polise Officer and got the entry in the 
Diary marked as an Hxhibit, 

“The warrant was a legal one as Masiran 
Bibi had an opportunity of obeying the 
decree and wilfully failed to obey it (vide 
rule 32, Order XXI, Civil Procedure Code), 
Masiran Bibi had appealed against the 
order of the Munsif, and consequently she 
had full knowledge of the decree. The 
appeal was.dismissed by the Officiating 
Additional Sub-Judge on the 3lst July. 
The warrant was issued on the 20th 
August, It is clear, therefore, that she had 
nearly three weeks’ time tn obey the decree, 
Pitambar Das peon was obstructed in the- 
discharge of his public duties by the afore- 
said accused persons and he was authorised 
by law to execute the warrant 
“I, therefore, find the accused Gaher Muham. 
mad Sarkar, Abdul Aziz and Esar Muham.- 
mad guilty. under gestion 186, Indian Penal 


. Code, and sentence each of them to paya 


fine of Rs. 10 {ten only), in default to 


870 
EMPEROR V, NGA PO EYAN, 


undergo rigorous imprisonment fora fort- 
night. They are further directed to pay 
Rs, 1-8-0 to the complainant as the cost of 
Court-fee.” 





“The facts of the case seem properly proved. 
It is urged that the procedure was irregular 
on the part of the peon as he did not properly 
communicate the purport of the warrant to 
the woman, and that the proper way was to 
inform her of the order and then for the 
Court to deal with her by civil imprison- 
ment or fine if she did not obey. But 
it seems from the evidence that the peon 
was not given time for attending to any 
such procedere but was attacked at once, 
I ean hardly think that the action of the 
appellants in resisting the orders of the Court 
was not punishable. I think the conviction 
is correct. The appeal is dismissed.” 

Babu Girija Prasonna Benya, 
Petitioners, 

JUDGMENT,—In this case we think that 
the warrant, the execution of which is said to 
have been resisted, was illegal. -The peti- 
tioners_ should not, therefore, have been con- 
vioted under section 186, Indian Penal Code. 
We set aside the conviction and sentence and 
direct that the fines, if paid, be refunded. 

Rule made absolute, 


for the 





UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT.. 
Crimtwat Reviston No. 76 or 1918, 
April, 28, 1918, 


Present:—Mr. Saunders, J. O. 
EMPEROR—ProseccTor 
versus 


NGA PO KYAN—Conviot. 

Burma Egcise Act (V of 1917), 5. 37—Unlaroful 
possession of tari in district where tree-taw system is not 
an force—-Offence. 

In a district in which the tree-tax system is not in 
force and in which, consequently, the law does not 
prohibit or place any restriction upon the mann- 
facture of tari, it cannot be unlawfully manu- 
factured, and section 87 of the Burma Excise Act 
does not, therefore, apply to the possession of tari 
manufactured in such a District, [p, 870, col, 2.] 

Mr, H, H, Lutter, for the Crown. 

JUDGMENT,—This is one of seven cases 
in which the accused have been convicted and 
sentenced to pay fines under section 47 of the 
Burma Excise Act (Burma Act V of 1917). 
The charge in each case was that the acoused 


had been in possession of Jess than four- 
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_ shop. 
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Achish had teen illegally 
manafactured, and that such possession 
was within five miles of a licensed tart 
The District Magistrate is doubtful 
whether the convictions can stand, 

Burma Act V of 1917 only came into 
force on the Ist October 1917, and though 
the Jaw in respect of the possession of 
tari does not -appear to have been materi- 
ally altered, this result hasbeen arrived at 
by a somewhat different method to that 
followed in the Act which has been super- 
seded. For the purposeof the present case 
it is sufficient to point out that unferment- 
ed fart has been declared to be alsoholia 
liquor, and that alcoholic liquor | is includ- 
ed in the meaning of the term “excisable 
article,’ while “manufacture” inoludes the 
tapping .of art-produsing trees and tha 
drawing of tari from trees, section 2, sub- 
sections (a), (f) and (m). The mannfacture 
of excisable articles is forbidden except 
under the authority and subject to the 
conditions of a license granted under the 
-Act by section 12 (a) of the Aot, and by 
a notification of the Firansial Deparment 
No. 72, dated the 18th September 1917, 
the Local Government has been pleased 
to exempt from the provisions of section 12 
of the Act tari where the tree tax system is 
notin force. 

The District Magistrate reports that tbe 
tree-tux system is not in forse in hig 
District, The provisions of section 12 fa) 
do not, therefore, apply to tari and there 
is no other provision in the Act making 
its manufacture illegal. Section 37 of the 
Act provides a penalty for the possession 
of an excisable article which the person 
possessing it knows or has reason to believe 
has been unlawfully manufactured. It is 
clear, therefore, that in a District in which 
the law does not prohibit or place any restric- 
tion upon the manufacture of tari, it cannot 
be unlawfully manufactured, and section 37 
does not, therefore, apply to the possession 
of tari manufactured in such a Distriot. 

The District Magistrate has expressed 
doubt as to whether the possession was 
lawful in view of the fact that it has not beep 
shown that the tirz had been collected in 
unsmoked or unlimed pots. This doubt, 
however, has reference to another set of 
facts. Section 16 (1) of the Act provides 
that the Local Government may, by notifi- 


quarts of tari 


s 
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cation, prescribe a limit of quantity for 
possession of any excisable article, and in 
exercise of the authority so granted the 
Local Government has, hy Financial Dapart- 
ment Notification No. 77, dated' the 18th 
September 1917, prescribed a limit of four 
reputed quart bottles in the case of tari; where 
the quantity of tard exceeds four quart bottles, 
its possession is an offence punishable under 
section 30 (a) of the Act subject to further 
exceptions made by Notification No. 72 refer- 
red to above, of which the first clause 
permits possession of tari intended for the 
manufacture of gur, jaggery, molasses or 
sagar, in a .Distriob where the tree tax 
system is notin force, if the tard ig drawn 
either in 
with lime, But inasmuch as in each of 
the cases here referred to the quantity of 
tart found was less than four quart bottles, 
it is clear that no offence was sommitted, 


however the fart may have been 
drawn, ` 

The gonvictions and sentences are 
set aside and the, fines must be re- 


funded. 
Convictions set aside. 


` 


CALCUTTA HIGH COURT. 
ORIMINaL Appgats Nos, 478 anp 484 or 1915. 
August 19, 1915. 
Present:—Justice Sir Charles Chitty, K r., and 
Mr. Justice Richardson. 
MOHESH CHANDRA CHAUDHURY 
AND ANOTHER—APPELLANTS 
VerTSUS 

. EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), ss. 192, 198, 465, 
109— Forgery—Valse evidence, fabrication of, 

A sale undera Kobala written out by one N. ona 
stamp paper of Rs. 6 and dated the 23rd May hav- 
ing fallen through, it became necessary to apply to the 
Collector for a refund ofthe stamp duty. N. was told 
by one M. that as no refund could be made aftor two 
months the date in the document might be altered 
from 2?rd May to 2êrd September. Accordingly the 
ulteration was made, although it was quite unnecessary 
as the period for getting refund was not two months 
b ut six months; 
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smoked pots or in pots treated’ 


Held, that N. and M, were rospectively guilty of 
fabricating and abetting the fabrication of falso 


evidence. [p. 872, col. :.] A 
Quære.— Whether the offences committed were not 


forgery and abetment of forgery. 

Appeals against the orders of the 
Officiating Sessions Judge, Cashar, dated the 
24th April 1915. 

Babu Manmathanath Mukherjee, for the Ap- 
pollant in. No. 476 of 2915. 

Babus Dasarathi Sanyal, Sasadhar Roy (Se) 
and Govinda Chunder Dey Roy, for the Ap- 
pellant in No. 484 of 1915. i 

Mr. Orr (Deputy Legal Remembrancer) 
and Babn Jyotish, Chandra Hazra, for the 
Crown. ; : 

JUDGMENT,.—These arə two appeals 

by Nosha Mia and Mohesh Chandra 
Chaudhury who were convicted of forgery 
and abetment of forgery respectively, and 
sentenced, Nosha Mia to six months’ rigo- 
rous imprisonment, and Mohesh Chandra 
Chaudhury to one year’s rigorous imprison- 
ment. The case is a somewhat peculiar 
one. It appears that Nosha Mia was 
proposing to sell some property to acother 
person of the same name. A Kobala was 
written’ out by Nosha Mia—the appellant 
—on a stamp paper of Rs. 5, The Kobala 
was to have been executed sometime in 
May 1914 and bore the date 23rd May 
written by the appellant Nosha Mia, The 
sale having fallen through, it became 
necessary to apply fo the Collector fora 
refund of the’ stamp duty. The appel'tnt 
Nosha Mia took advice with regard to 
this and he was told that no refund 
would be made after two months, The 
other appellant” Mohesh Chandra Char- 
dhury, who is a Pleader’s: clerk of some 
three years’ standing, gave him this 
advice, and also told him that he might 
alter the date in the document from 
-93rd May to 23rd September, which would 
bring the application fer the refund within 
the two months, This was quite unneces- 
sary on their part inasmuch as the period 
was not two months but six months. The 
application for therefund would, therefore, 
have been within six months from the 
date 23rd May, inserted in the document, 
Upon this they were charged with forgery 
and abetment of forgery and found guilty 
as above stated. 5 

The question then arises what was the 
offence committed, There was undoubtedly a 
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dishonest and fraudulent intention, for the 
appellants clearly intended to cheat the 
Government, being unaware that they could, 
in fact, obtain their object honestly. At 
the same time it may be argued with 
some show of reason that what they did 
does not fall within the definition of forgery 
contained in section 464, Indian Penal Code, 
So far as the document was an unexecuted 
Kobala, the appellant .Nosha Mia had 
authority to alter it as it was his own 
document. But for the purposes of this 
case, the document must he regarded 
rather as an used or spoilt stamp paper, 
on which the appellants were’ applying 
for a refund. it is, however, unnecessary 
to deside this point, as they were clearly 
guilty of fabricating, and abetting the 
fabrication of, false evidence (sections 192, 
193, Indian Penal Code). As was done 
in the case of Empress v. Mir Ekrar Ali 
(1), we convist the appellants under 
section 193 and sestions 193-109 respectively. 
The term of imprisonment already under- 


gone by Nosha Mia ia, in our opinion, 
sufficient. We accordingly reduce the 
sentence in his case to the period of 


imprisonment already undegone, and direct 
that he be released. 

In the case of Mohesh Chandra Ghau- 
dhury we think that the period of im- 
prisonment which he has already undergone 
(i.e. nearly two months) is sufficient im- 
prisonment, and we accordingly réduce the 
term- of imprisonment in his oase to that 
period, but we sentence him in addition 
to a fine of Rs, 50, and, in default, one 
month’s rigorous imprisonment. 

Appeals dismissed; Sentences reduced. 


(1) 60. 28%; 3 Ind. Dec (x. s.) 313, 


PUNJAB CHI#F COURT. 
Crimixan Appeat No, 863 or 1917, 
April 19, 1918. 
Tresent:—Sir Wenry Rattigan, Kt., Chief 
Judge, and Mr, Justise LeRossignol, 
EMPERQR—APPELLANT 
VETSUS 


JAGAT RAM-— ReSPONDENT, 
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cedure Code (Act Y of 1908), O. XVIII, r, 5—Evidence 
Act (I of 1872), s.80—Perjury, trial for—Statement 
read over to witness—Proof - Presumption— Locus 
ponitentico when can be allowed. i 

Thore is no provision of law that a Judge, who 
records the evidence of a witness in cases to which 
Order XVIII, rule 5, of the Civil Procedure Code 
applies, shall append a note to the effect that the 
evidence of the witnoss when completed has been 
duly read out to him. In overy such case it should 
be presumed under section 80 of the Evidence Aot 
that the statement was duly taken. [p. 873, col. 1.] 

Where, therefore, there is no evidence to show 
that the deposition of a witness ina civil suit was 
not read over to him by the Judge,it must be pre- 
sumed under section 8U of the Evidence Act that 
the Judge complied with the provisions of Order 
pale rule 5 of the Civil Procedure Code. [p. 573, 
col. 1, ` 

A locus penitentie should not be allowed to an 
accused person who has made a false statement in 
Court and who, when subsequently tried for perjury, 
adheros to his former statement, admits it was 
men Gh recorded and asserts that it is trus, [p. 878, 
col, J. 


Appeal from the order of the Magistrate, 
lst Class, Gurdaspur, dated the 20th April 
1917. 


Mr, Mul Chand, R. S., Publio Prosecutor, 
for the Appellant. s 

Messrs. Dalrymple and Hari Lal Bahl, for 
tbe Respondent. Í 


JUDGMENT.—Therespondent in this case, 


Jagat Ram, and the respondent in Criminal © 


Appeal No. 864 of 1917, Mahant Kaul Das, 
were tried before Khan Faiz Mohammad 
Khan, Extra Assistant Commissioner, 
Magistrate of the Ist Class, upon charges 
under section 193, Indian Penal Code, of 
having given false evidence in a judicial 
proceeding before the Subordinate Judge 
of Gurdaspur in the case of Jogat Ram 
v.. Mangal Dus. The alleged false 
statements made by the two respondents, 
respectively, as recorded by the Subordinate 
Judge, were duly set forth inthe charges 
against them, and they both stated, when 
examined by the Magistrate who tried 
these cases, that the statements as recorded 
by the Subordinate Judge were true. The 
Magistrate at the conclusion of the trials 
(for each respondent was tried separately) 
found that in point of fact the said 
statements were false to the knowledge of 
the respondents, and that they had both 
~deliberately and dislonestly perjured them- 
selves in the Court of the Subordinate 
Judge. In view, however of the desision 


+ Penal Code (Act XLV of 1860), s. 198— Civil Pro» of a single Judge of this Court reported 
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as Kartar Singh v. Emperor (1), he held that 
it was impossible to convict the respondents, 
inasmuch asthe record of the deposition 
of each of them in the Subordinate Judge’s 
Court did not have appended to it “the 
usual note” that the depositions had been 
read over to the respondents and admitted 
by them to be correct. He felt compelled, 
therefore, to acquit them on the technical 
ground set forth in the judgment of this 
Court above referred to, that there oan 
be no conviction based on“ a false state- 
ment which is not made and _ resorded 
with all formalities in the manner requir- 
ed by law.” . 

From this order of acquittal the Local 
Government has preferred an appeal under 
section 417, Oriminal Prosedure Code, 
and we have heard Mr. Mul Chand on 
behalf of the Crown and Mr, Dalrymple 
on behalf of the respondents: In our 
opinion ths Magistrate was in error in 
holding that in the absence of “a definite 
note” on the Subordinate Judge’s record, it 
was impossible for him to say that the 
statements were in fast read over to the 
accused persons when they gave evidence 
as witnesses in the sivil suit.’ There is 
no provision of law that a Judge who 
records the evidence of a witness in cases 
to which Order x VIII, rule 5, of the Civil 
Procedure Code applies, shall append a 
note to the effect that the evidence of 
the witness, when . completed, has been 
duly read ont to him. As a matter of 
practice, and as a very wholesome rule, such 
notes are frequently appended, but it is 
*not obligatory on the Courts in civil cases 
tc’ make a note to that effeot. 
in every such case it should be presumed 
under section 80 of the Indian Uvidence 
Act that the statement was duly taken, 
or, in other words, was taken in accordanse 
with the provisions of sestion 182 of the Civil 
Prosedure Code; This is, of course, merely 
a presumption and oan bs rebutted by_ 
evidence that the deposition. in question: 
~was not duly taken, butin the absense of 
such evidence the Court is bound to pre- 
sume that the provisions of the law as to 
the reading over-of the evidence in the 
presence of the Judge and of the witness 


(1) 89 Ind. Cas, 847; 12 P. R. 1917 Gr; 15 P. W. 
R, 1911. Cr; 18 Gr, L. J. 607. 
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were duly complied with. Upon this point 
we must, with every respect, differ from 
the learned Judge who decided the antho- 
rity relied upon by the Magistrate, 

In the present oase there is no evidence 
that the depositions were not read over 
to the witnesses, and the Magistrate ought, 
therefore, to have assumed that the Sub. 
ordinate Judge complied with the provisions 
of Order XVIII, rule 5, of the Civil Pro- 
cedure Code. Upen these facts it is un- 
necessary for us to diseuss the question 
whether a locus penitentiœ should be allowed 
to a person who has made a false statement 
ic Court and the Ocurt has omitted to comply 
with the provisions of Order XVIII, rule 5, 
-of the Code. But whether it is to be allowed 
or not, we cannot but think that such 
indulgence is excessive in a oase where 
the person in question, when subsequently 
tried for perjury, adheres to his former 
statement, admits it was correctly recorded 
aud asserts that it is true, 

For the reasons given we accept the 
appeal and setting aside the order of 
acquittal we direct the Magistrate to proce-d 
to judgment in accordance with law. ` 

Appeal accept, . 


ND 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No, 317 or 1918, 
(Catusat Revision Permon No, 252 
or 1918.) 

‘ August 20, 19187 
Present :—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 
AMBALAM IBRAHI AND otazrs— 
AccuseD Nos. 1 to 5—~Pskmntionnrs 
VETEUS 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1899), s. 554 (2) 
(c)—Criminal Rules of Practice, Madras High Court, 
1, 188—Madras Board of Revenue Standing Order 
No. 173—Application to Tahsildar Magistrate for copy 


-of judgment—Search fee, levy of, legaiity of. 


No search fee can be levied along with an appli- 
cation for a copy of a judgment of a Tahsildar 
Magistrate. Order No. 173 of the Standing Orders 
of the Board of Revenue does not apply to such an 
application which is governed by Rule 188 of the 
Criminal Rules of Practice framed by the High Court 
under section 554 sub-section 2 clause (c) of the 
Criminal Procedure Code. {p. 874, col. 1.] 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1858, 
praying the High Court to revise the judg- 
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ment of the Court of the Sub-Divisional 
Magistrate of Ramnad, in Criminal Appeal 
No. 7 of 1918, preferred against the judg- 
ment of the Court of the Sub-Magistrate 
of Ramnad, in Calendar Case No, 314 of 
1917. 

Dr. S. Swaminadhan, for the Petitioners. 

Mr. C, Narasimha Ohariar, for the Public 
Prosecutor, for the Crown. 

ORDER.—This must be taken as a peti- 
tion of revision directed solely against tke 
order of the Tahsildar Magistrate refusing 
to give a copy of the Magistrate’s judg- 
ment, the refusal having been based on 
the ground that the petitioner ought to 
pay eight-annas search fees along with his 
application for copy undér the Board’s Stand- 
ing Order No. 173. $ 

The applicatión for copy was made to the 
officer as a Magistrate (a Criminal Court) by 
an acoused convicted by him and the Board’s 
` Standing Order has absolutely no relevancy 
to such an application. An application of 
that kind is governed by rule 188 of the 
Criminal Rules of Practice framed by. the 
High Court under the powers vested in the 
High Court by sestion 554, sub section (2), 
glause (c) of the Criminal Procedtre Code, 

The Magistrate is, therefore, dirested to 
give the copy applicd for without further 
delay. . 

MGP. 


ENDIAN 


Order reversed. 


SIND JUDICIAL COMMISSIONER’S 
f COURT. 
CRIMINAL Revision Apprication No. 15 oF 
1918. 
‘April 5, 1918. 
Present: —Mr. Pratt, 7 < and Mr, Faweett, 
A.J. O. 
HOTCHAND ATMARAM— 
APPLICANT | 
VETSUS 


EMPEROR— OPPONENT, 

Cantonment Code, s. 231 (2)—‘Absence,” mean- 
ing of—Failure to appoint agent during absence of 
nine days from Cantonment —O fence, 

. , In construing the word “absence” as used in section 
231 (2) of the Cantonment Code, the word should 
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receive a larger or more restricted meaning 
according to what the Court believes to be the inten. 
tion of the Legislature in-framing the particular pro- 
vision in which the word is used. [p. 874, col. 2.] 

An absence of nine days from a Cantonment is such 
absence as is contemplated by section 231 (2) of the 
Code and would render the delinquent liable to con- 
pis and punishment under the section. [p. 875, 
col, 1, 


Applisation for revision of an order passed 
by the Cantonment Magistrate, Hyder- 
abad. 

Mr. F. j. De Verieuil, for the Applicant. 

Mr. T.G. Elphinston, Acting Publis Pro- 
secutor, for the Crown. 

JUDGMENT. — This is: an application for 
revision of an.order of the Cantonment 
Magistrate, Hyderabad, convicting the appli- 
cant under section 231 (2) of the Canton- 
ment Code for: failing to appoint an agent 
during a period when he was absent from 


the cantonment in which he owned a 
bungalow, 
The applicant admitted that he did 


remain absent for nine days at Karachi. He 
was convicted on that plea. and sentenced 
to pay a fine of Rs. 20 or in default to 
suffer one week’s simple imprisonment. 
Mr. De Verteuil for the applicant states 
that the absence of nine days is too short 
a period to constitute absence within the 
meaning of section %31 (2) of the Canton- 
ment Code. But the section does not 
spesify any period of absence and, we think, 
the same rule mnst be applied to the construc- 
tion of the word “absence” as was applied 
in the case of Mahomed Shuffli v. Laldin 
Abdula (1) to the word ‘residence’. It is 
there said that the word may receive a 
larger or more restricted meaning according 
to what the Court believes the intention 
of the .Legislature had been in framing 
the partisnlar provision in which the word 
was used. The intention of the Legislature 
in this case was, no doubt, that the 
owner when absent should be represented 
by an agent to receive notices and other- 
wise to assist the Cantonment Authority in 
the performance of the sanitary and muni-- 
cipal duties imposed upon it by the rules 
made under the Cantonment Act. If the 
absence is of such a period as to canse 
inconvenience to the Cantonment Authority 
in performance of its daties, the accused 


(1) 3 B, 227; 2 Ind, Dec, (x,2s,)1153, 
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must be considered to have been absent with- 
in “the meaning of section 231 of the 
Cantonment Code. In this view we think 
the absence of nine days at Karachi was such 
absence as was contemplated’ by section 231 
(2) of the Cantonment Code. 
e, therefore, reject 
tion. i 


this 


Arplication rejecte. 


— 


ALLAHABAD HIGH COURT. 
Caiminat Revision No, 192 or 1912. 
May 23, 1918. 
|” Present:—Justice Sir P. C. Banerjee, Kr. 

HARNAM SINGH AND ANOTHER— 
APPLICANTS 
' versus 
EMPEROR— Opposite PARTY, 

Penal Cade (Act XLV of 1860), ss. 172, 406—Pro- 
perty placed in custody of accused, non-production of, 
on demand——Criminal breach of trust—Contempt of 
Court, : 

Certain moveable property was attached in 
execution of a decree. The efficer of the Court 
who made the attachment placed the property in 
charge of the accused. When the time for auction- 
sale of the property arrived, notice was issued to the 
accused to produce the property. They evaded 
service of the notice on several occasions and the 
property was not produced: t 

Held, (1) that the accused conld not be conyicted 
of oriminal breach of trust under section 406 of the 
Penal Code inasmuch as the property had not 
been misappropriated or converted tothe uso of 
the acoused, nor had it been used or disposed of in 
any manuer contrary to the terms of the trust, 


(2) that the accused were guilty of contempt 
of Court under section 172 of the Penal Code, 


Criminal revision, from an order of tke 
Sessions Judge, Mainpuri. 
Mr. Satya Chandra 
Applicat ts. - 

Mr. R. Malcomson. (Assistant Government 
Advocate), for the Crown. 


JODGMENT.—The ‘applicant in this 
case has been conyicted under section 403 of 
the Indian Penal Code. What happened 
was this. Certain moveable property was 
attached’ in execution of a ‘decree. The 
officer of the Court who made the attachment 


Mukerji, for the 
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placed the property in charge of the aconsed, 
When the time fcr suction-sale of the 
property arrived, notice was issued to the 
accused to produce the property. They 
evaded service of the notice on several 
oscasions and the property was not pro- 
duced. For this they have been held to 
be guilty of criminal breach of trust. The 
accused were no doubt entrusted with the 
attached property, but they would not be 
guilty of criminal breach of trust unless 
they dishonestly misappropriated or converted 
the property to their own use or‘dishonestly 
used or disposed of it in violation of any 
direction of law describing the mode in which 
the trust which they undertook was to ba disg- 
charged, Inthe present case the property 
was not misappropriated orconverted to the nse 
of the accused, nor was it used or disposed of in 
any manner contrary to the terms of the trust, 
Therefore, they sould not be convicted under 
sestion 406. They were no doubt guilty of 
contempt of Court and their offence amounted, 
if at all, to one under section 172 of the 
Indian Penal Code. For this they could 
only be sentenced to one month’s simple 
imprisonment. They have already under- 
gone rigorousimprisonment for nearly three 
weeks, The result ig that I set aside the 
conviction, acquit the accused of the offence 
under section 406 and convict them under 
secticn 172 of the Indian Penal Code. The 
imprisonment already undergone is more 
than sufficient for their conviction under 
this section. The sentense of fineis re. 
mitted and the accused need not surrender 
to their bail, The fine, if paid, must ke 
refunded. 


Convicion altered, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 176 or 1918. 
April 19, 1918. 
Present:—Mr. Justice Chevis, 
LABHU RAM—-AccoseD— PETITIONER 
VETEUS 


NAND RAM-—(UOMPLAINANT — RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s, 195 
(7) (a)- Sanction to prosecute, refusal of, by Munsif 
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—Munsif’s Court, whether subordinate to District 
Judge for purposes of s. 195—Appeal to District Judge, 
suhether competent—Procedure—Punjab Courts Act 
(TII of 1914), s. 39 (4). 

-Section 195 (7) (a) of the Criminal Procedure 
Code lays down that where appeals lie to more 
Courts than one, the Appellate Court of inferior 
jurisdiction is the Court to which the lower Court is 
deemed to be subordinate for the purposes of the 
section. 

Where, therefore, on a Munsif’s refusal to sanction 


a prosecution, an appeal was preferred to tho District 


# 


aie that as under “section 89 (4) of tho Punjab 
Courts Act and Chief Court Notification No. 4424G 
dated 20th July 1914, certain appeals from the 
Munsif’s decrees lay to the Subordinate Judge, the 
District Judge had no jurisdiction to hear the appeal 
which ought to have been preferred tothe Subordi- 
nate Judge. 

Revision from the order of the Sessions 
Judge, Hoshiarpur and Kangra, dated the 
22nd Desember. 1917. 

Mr. Fakir Ohand, for the Petitioner. 

JUDGMENT.—tThe Munsif having refus- 
ed sanction to prosecute, Nand Ram applied 
to the District Judge who granted leave 
to prosecute Labbu Ram and Salig Ram. 
Labbu Rem applies to this*Oourt for 
revision. 

Under section 89 (4) of the Punjab 
Courts Ast, and Chief Oourt Notification 
No, 4424G., dated the 20th July 1914, sertain 
appeals from Munsifs’ decrees lie to the Ist 
Class Subordinate Judge. 

Section 195 (7) (a), Criminal Procedure 
Code, lays down that where appeals lie to 
more than one Court, the. Appellate 
Court of inferior jurisdiction is the Court 
to which the lower Court is deemed 
to be subordinate for purposes of the 
section. So the District Judge had, no 
Jurisdiction ; Nand Ram should have appeal- 
ed tothe lst Class Subordinate Judge. If 
any authority be needed, reference may 
be made to Bure Ahan v. Queen-Empress (1) 


and Boddu Ramayya v. Chitturi Surayya- 


(2). 

1 revoke the District Judge’s order grant- 
ing sanction for the prosecution of Labhu 
Ram and Salig Ram as having been passed 
without jurisdiction. 

Révision accepted. 


(1).16 P. R. 1898 Cr. 
(2) 29 Ind. Cas, 71;28 M. L. J. “486; 17 M. L. T. 
446; 16 Or. L. J. 439. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 434 or 1918. 
Juve 21, 1918. 

Fresent :—Mr, Justice Richardson and 
Justice Sir Syed Shamsul Huda, -Kr. 
ABDUL WAZED AND oTaers—Accusep 
—PRTITIONSBS 
versus 


EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), s. 186—Restitution 
of conjugal rights, decree for—Warrant for execution, 
legality of ~Obvstruction to waryant—Offence. 

A decree in a contested suit for restitution of 
conjugal rights passedon 8rd March 1917 directed 
the wife to return to her husband within 3 months of 
its date. The wife-not having obeyed the decree, on 
the 15th September 1917 a warrant was issued 
against her without giving her any previous notice: 

Held, that the wife was not entitled to a notice 
before the warrant was issued and that obstruction 
to the execution of the warrant was an offence 

unishable under section 186 of the Penal Code. 
p. 877, cols. 1 & 2.] ` 


FACTS.— Petitioners, accused, obstructed 
a public servant, Naib-Nazir of a Court, who 
went to execute a decree by arresting one 
Ayesha Khatun, a Muhammadan woman, for 
restitution of conjugal rights. Hence they 
were sonvicted and sentenced, one set con- 
victed under sections 353 and 323 and the 
other set under sections 186, 226 and 328, . 
Indian Penal Code. 


Babu Chandra Sekhar Sen, for the Peti- 
tioder.— Order X XT, rules 22 of the Civil Pro- 
cedure Code, does not contemplate arrest 
but only detention. Judgment-debtor Ayesha 
Khatum had no opportunity of obeying the 
order of the Court, z.e., the deoree passed 
by the Civil Court. There is nothing in 
the record to show that the accused refused 
to obey the order of the Court. 


[Suamstz Hupa, J.—-The time for obeying 
the Court’s deoree is within 3 months and if 
you did not comply with the Court’s order 
within that time-the warrant was all right. ] 

The question is whether the arrest was 
legal or not, j.e., whether the Court could, 
under the circumstances, issue such a war- 
rant. Before executing the decree a notice 
ought to have been given to the judgment- ` 
debtor about its exeoution, but in this case 
nothing was doré 7.e., notice was not issued 
to give her time to comply with the Court’s, 
order. Hence where is the justification of 
the Court’s order? The judgment debtor 
being an illiterate pardanashin lady, the 
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warrant ought to have been explained to 
her. 


In an unreported case of this Court 
Criminal Revision Case No. 175 of 1918, 
the fasts were exactly -the sama as in this 
case and Rule was issued by their Lordships. 
As the warrant was not exesuted onder 
Order XXI, rule 32, the warrant was 
illegal and obstruction against the exe- 
cution of an illegal warrant was no obstrnue- 
tion which is punishable under the law. 
As soon as the time for execution viz, 3 
months expired, if the deoree-holder same 
to the Court and asked for a warrant against 
the judgment-debtor, the Court should first 
issue notice on the judgment-debtor 
directing ber to obey the Court’s decree and 
if -sbe refused then the COotrt would 
be justified in issuing the warrant. 


[Samsun Hupa, J.—If the warrant is within 
one year no notice is necessary. Had it been 
more than one year then notice would have 
been necessary. 


Mr. Orr, Deputy Legal Remembrancer, for 
the Crown, 
JUDGMENT. > 
Rıcsarpsow, J.—The petitioners before us 
have been convicted and senlenced to various 
terms of imprisonment, and one of them 
has also been fined, under sections 186, 323 
and 353, Indian Penal Code, or one or more of 
these sections. This Rule was issued on the 
District Magistrate to show cause why the 
convictions and sentences should not be 
set aside on the ground that the warrant 
was illegal,in thatit was not shown that 
Ayesha Khatun had an opportunity of 
obeying the decree ard wilfully failed to 
obey it. The only “point, therefore, which 
has been argued before us is whether 
Ayesha Khatun, the lady mentioned in the 
Rule, had an opportunity or a sufficient 
opportunity to obey the decree. The decree 
was a decree obtained against her by her 
husband for restitution of conjugal rights. 
It was made on the 8rd March 1917. 
The warrant.in question was not issued 
till the 15th September 1917. The decree 
directed that the lady should return to her 
husband within three months of its date. 
It is not suggested that the lady had no 
knowledge of the terms of the deores. 
1 The suit was a contested suit and no such 


suggestion sould be snecessfully made in 
the circumstances. In my opinion, on the 
facts stated, there is no ground for saying 
that the Jady had no sufficient opportunity 
to obey the decree. The learned Pleader 
who appears for the petitioners contended 
that the lady was entitled to notice before 
the warrant was issued. That proposition, 
however, sannot be supported in view of the 
decision of this Court in the case of 
iva Das Nandi v. Dewaraj Agarwala 
1). 

In my opinion, the Rule must be discharged. 
Those of tke petitioners who were released 
on bail must surrender to their bail and 
undergo the remainder of their sentences, 

SHAMSUL dupa, J.—I agree, 


Rule discharged. 


(1) 33:0. 306; 3 O. L. J. 112; 10 C. W. N, 297. 


MADRAS HIGH COURT. 
CriminaL Reviston Case No, 716 or 1917. 
(ORrIMINAL Revision Petition No, 567 
or 1917.) 

. April 9, 1918. 
Present:—Mr. Justice Oldfield, 
SANKARA KYLASA MUDALIAR 
AND ANOTAER— RESPONDENTS—~ 
PETITIONERS 
tersus 
KUTHALINGA MUDALIAR 
AND O0TAKRS— OU0UNTER-PRTITIONERS — 
RESPONDENTS 

~Griminal Procedure Code (Act V of 1998), ss. 140, 
145, 146, 147—Joint user by both parties, finding as 
to, legality of —Laying warps in street—Right, nature of 
—Custom—-Order, appropriate—Possession, finding as 
to, necessary, at date of preliminary order, 

Sections 145 and 146 of the Criminal Procedure 
Code authorize no recognition of joint poseession, 
and no order can be passed forbidding onc of the 
parties to intorfere with the joint enjoyment by 
both. [p. 878, cols. 1 & 2.] 

Veerabhadra Pillai v. Shunmugam Pillai, 32 Ind. 
Cas. 668; 17 Cr. L. J. 76, Dharani Kania Lahiry 


878 


INDIAN OASES. 


[1918 


SANKARA KYLASA MUDALIAR 0, KUTHALINGA MUDALIAR. 


Chowdhury v. Qirija Kanta Lahiry Chowdhury, 8 O, 
W. N. 485;1 Cr. L. J 367 and Makhan Lal Roy v. Barada 
Kanta Roy, 11 ©. W. N. 612; 5 Cr, L. J. 296, followed. 

Under section 145, the Court must record a finding 
as to which party was in possession at the date of 
its preliminary order. [p. 878, col. 2.] 

Petitioners claimed the sole, right to lay their 

_ Warps in a certain street in a village and respondents 
claimed a joint right with the petitioners. The 
Court, holding that joint user of both parties was 
established, forbade petitioners from interfering 
with the joint enjoyment of the street by the re- 
spondents: = 

Held, (1) that it was not competent tothe Court 
to find joint possession under sections 145 and 146, 
Criminal Procedure Code; [p. 878, col. 2.] 

(2) that the right to lay warps was not a right 
to the possession of land but aright to the use of 
itand the Court should have dealt with the matter 
a ele 147, Criminal Procedure Code; [p. 878, 
eol, 2. 

(8) that the Court could find that by custom each 
party was entitled to use a particular part of the 
street, provided the right alleged by either side was 
ae under the proviso to the section, [p. 879, 
col, 1. 

Petition, under section 20 of the Letters 
Patent, praying the High Court to revise 
the order of the Joint lst Class Magistrate 
of Tinnevelly, dated the 8th Angust 1917, in 


Miscellaneous Case No, 16 of 1917. 


This sase coming on for hearing, upon 
perusing the petition and the order of the 
lower Court and the record in the case and 
upon hearing the arguments of Mr. M. D. 
Devadoss, for the Petitioners, and of 
Messrs. K. R. Guruswami Aiyar and A. 
Subramania Amar, for Respondents Nos, 2 


- and 5, and the Ist respondent having died, the. 


Court made the following 


ORDER, —The dispute between the parties 
in this case is regarding the rights of 
respondents to lay their warps ina certain 
street in their village, petitioners claiming 
the exclusive right to do so and respondents 
alleging that they are entitled also, The 
lower Court, holding what it refers to as 
_ joint user established, has, under section 140 
of the Code of Griminal Procedure, forbid- 
den petitioners to interfere with the joint 
enjoyment of the street by respondents in 
the manner in question. 


Petitioners have objected to this order on 
the ground that it was passed after admis- 
sible evidence, oral and dosumentary, had been 
excluded. Bunt the view I take involves 
consideration only of two more substantial 
objections that (1) sections 145 and 146 
authorise no recognition of joint possession, 


(2) the lower Court did not decide, as the 
former section directe, which party was in 
possession on 23rd June 1917, the date of 
the preliminary order. The ‘first of these 
objections is ju:tified by the description in 
the sections of the different orders which 
oan be passed and by reference to authority, 
the latest case: being Veerabhadra Pillai v, 
Shunmugam Pillai (1); see alan Dharani Kanta 
Lahiry Chowdhury v. Qirija Kanta Lahiry 
Ohowdhury (2) and Makhan Lal Roy v, Barada 
Kanta Roy (3). The second is based on the 
contention which is consistent apparently (for 
the lower Court has not dealt with the point) 
with petitioners’ petition of: 3rd February 
1917 and respondents’ evidence that the 
latter were prevented: from laying warps 
on lst February 1917 and did not do so 
subsequently and, therefore, if possession was 
in question, had none either at the date 
of the preliminary order or within the two 
months preceding it referred.to in the 
proviso to section 145. If this contention 
had been established it would have entitled 
petitioners to succeed, ifan order under section 
145 of the Code of Criminal Prosedure 
had been appropriate, and such an order 
passed in disregard of this fact cannot be 
sustained. That the first of these objections 
to the lower Court’s order is available is, how- 
ever, entailed by the fact that it made a 
fundamental mistake in attempting to apply 
section 145 at all. On that account its order 
must be set aside. 


The right to lay warps in a street is 
clearly, as respondents argue here and as 
petitioners contended in their review -peti- 
tion to the lower Court of September 1917, 
not a right to possession of land but a 
right to the use of it such as sestion 147 of 
the Oode of Criminal Procedure deals with, 
and the lower Court should bave proceeded 
under that sestion. If it had done so, it 
would have avoided not only the legally 
inadmissible recognition of joint possession, 
but also the use of terms “joint user”, 
and “joint enjoyment” in its judgment 
and final order, to which it is impossible 
fo attach any definite significance, For 
if cannot be said that A who lays his 


(1) 32 Ind. Oas. 668; 17 Cr. L. J. 76. 
2) 80. W. N. 485; 1 Cx, L. J. 367, 
3) 11 C, W. N. 512; 5 Or. L. J. 296, 
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warps on the one part of the street and. 


B who lays his on another are using or 
enjoyicg the ground jointly, on the sole 
ground that they do so similarly and 
simultaneously. The lower Court may row 
find, and it will be admissible for it to 
' consider before passing an order, that this 
user is regulated by custom or otherwise, 
if only to the extent that priority of 
occupation on apy particnlar day is respected 
and if such regulation is established, it 
may-do well to frame its order accordingly. 
It will, in any case, Lave to consider whether 
| the right alleged by either side is sustainable 
with reference to the period‘ prescribed in 
the proviso to the section. If it is not, 
no order resognising that side’s user can 
be passed. 


The lower Court’s order is set aside and the 
petition is remanded to it for re-hearing in the 
light of the foregoing, after~it has passed & 
preliminary order under section 147. Af 


the enquiry to be held it will take evidence. 


de novo, including that alleged to have been 
excluded improperly, if it is otherwiee 
admissible. Costs to date here and before 
the lower Court will be costs in the case 
and will be provided for in the final order 
passed, Hee on each side in this Court 
is Rs, 25. 

N.O.P, 


Order set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Criminat Revision No. 55 or 1916, 
E May 10, 1916, 

Present:— Mr. Batten, A. J. C. 
MADAN GOPAL DEOKARAN— 
APPLICANT 
` VETEUS 
Tar SECRETARY, MUNICIPAL 
COMMITTEE, NAGPUR—Non-Appricant, 

O. P. Municipal Act (EVI of 1903), ss, 67 


N A = 


~ 


(1) (2), 122, 189—Encroachment, old, prosecution in 
respect of, legality of -~Remedy. 

What is made criminally punishable under section 
122 of the ©. P. Municipal Act ig the act 
of making an encroachment. The section can- 
not reasonably be construed as making punishable 
an existing encroachment not made by the accused 
person. [p. 860, col. 1.] 

Inthe case of an encroachment not made by 
the accused, sub-section (2) of section 67 of the 
Act provides full means of redress which can be 
enforced by the penal provisions of section 139, 
[p. 880, col 2.] 

The word ‘such’ in sub-section (2) of section 67 of 
the Act refers back to the words “structure ene 
croaching on any street’? in sub-section (1), and not 
only to new encroachments as is clear from the 
proviso in which encroachments of very old standing 
are referred to, [p. 880, col. 2.} 


Revision of the judgment, finding and 
sentence passed by the Magistrate, | st Class, 
in Criminal Case No. 675 of 1915, dated 
the 2lst March 1916, Nn 

Mr. W. H. Dhabe, for the Applicant, 

Mr. A. O. Roy, for the Non- Applicant, 


JUDGMENT,—The applicant was pro- 
secuted by the Nagpur Municipality under 
section 122 of the Municipalities Act for 
encroaching on a public street. Accord. 
ing to the learned Magistrate who tried 
the case summarily there is a 


at 


pacca 
chabutra of dressed stones, which itself 
constitutes an encroachment, and beyond 


the chabutra is a line of loosely hacked 
stones (which I am told, correctly or not 
I cannot say, can be used as steps) 
projecting even further into the street; 
but the prosecution is in respect of the 
line of stones only. It is not denied by 
the learned Pleader for the applicant that 
the stones constituted a structure within 
the meaning of section 67 (1) of the 
Municipalities Act. The oase for the pro- 
secution was that the applicant himself 
had placed this structure in the street, 
but among other contentions the accused 
alleged that the stones have been where 
they are for a long time, from before the 
date on which he inherited the house, 
The City Magistrate in the course of a 
very reasonable and careful, judgment 
saysi— 


“The fact is that no one knows exactly 
when these stones were added, because 
they do not form a sonspicuous addition 
to the building, The main argument for 
the defence is ‘that even if the land is 
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Gopal, the present 
be prosecuted for the 
encroachment because he inherited the 
house as it stands at present. The word- 
ing of section 122, Municipal Act, is ‘who- 
ever encroaches’, acd it is argued that 
only, the person who originally made 
the encroashment can be prosecuted. This 
-is of importance because in view of the 
conflict of the evidence I cannot hold 
that the prosecution have proved that it 
was Madan Gopal who actually put the 
stones there. It seems to me olear that 
the word ‘encroach” includes the continu- 
ing of an encroachment as well as the 
making of it and that Madan Gopal oan 
be prosecuted even though it was not- he 
who put the stones there.” The prosesu- 
tion referred to by the Magistrate, of 
course, refers to the prosecution under 
section 122 of the Act. 


That part of section 122 which relates 
to obstructions or encroachments upon 
streets made in connection with a house 
without the written permission of the 
Committee, must be read with section 67 
(1), which enacts that “No person - shall, 
without the written permission of the 
Committee, place in front of any building 
any stricture,.,...encroaching on any street. 


The words “place in front of any 
‘-building” in section 67, and the word 
‘encroachment’ in section 122 prima facie 
mean “commits an act of encroachment”: a 
man cannot be held liable for an aot or 
omission unless such act or omission is 
definitely declared to be an offence. What 
is made criminally punishable under 
section 122 is the aot of making an 
encroachment; the section cannot reason- 
ably be construed as making punishable 
the omission to remove an existing 
encroachment not made by the accused 
person. The learned District Magistrate 
who characterises the view that the word 
‘encroach’ applies only to the original 
intention as a “ridént proposition,” 
says, ‘any other view (than his’ own) 
-would reduce this provision of the law to 
absurdity. Any individual could other- 
wise steal property not his own, and 
convey a good title to another, or certainly 
transmit a good title to a successor.” It 
seems hardly necessary to ` demonstrate 


Municipal, Madan 
accused, cannot 


the fallacy of this argament; the law 
provides ample remedies against a guilty 
receiver of stolen property, and provides 
means of restitution of the 
its lawful owner, and an innocent receiver 


of stolen property cannot be prosecuted 
criminally, although the law san force 
him to make restitution. Such analogies, 


however, are wide of the mark. The 
District Magistrate writes as if the 
Municipality in the case of an old standing 
encroachment not made by the present 
owner of the adjoining premises were 
without a remedy if a prosecution under 
section 122 is not available, Such is not, 
bowever, the case. Sub-sestion (2) of 
section 67 of the Ast provides full means 
of redress, and these means can be 
enforced by the penal provisions of seation 
139, and otherwise. The word “such” in 
the sub-section refers back to the words 
structure encroaching on any street” in 
sub-section (1), and not only to new 


_encroachment, as is clear from the proviso 


in which encroachments of very old stand- 
ing are referred to. The Municipality has, 
therefore, ample means of enforcing the 
Madisipal law without employing section 
122 in a case to which that section does 
not apply. On the ground that a person 
cannot be convicted under section 12% of 
encroaching in respect of an encroachment 
not proved to have been made by himself, 
I find the conviction to be illegal.. I set 
aside the conviction and sentence and 
acquit the applicant, The fine, if paid, must 
be refunded. . 


Convection set aside. 


t 


/ 


property to’ 


a 
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NAGPUR JUDICIAL COMMISSIONER'S 


COURT, 
Qivit Revision No. 15 B of 1918. 
September 12, 1918. ` 
Present:—Mr. Mittra, A. J. O. 
BINYA BAL AND ANOTHER— DEBANDANTS 


—APPLICANTS 
VETSUS 3 
GANPAT AND ANOTHER— PLAINTIFFS 
— Non- APPLICANTS. 


Civil Procedure Code (Act V of 1908), O II, r. 2— 


Abandonment of claim—Knowledge of right, constructive, 


whether bars subsequent suit, 

In order to make Order II, rule 2, of the Civil 
Procedure Code, applicable toa subsequent suit, ib is 
‘necessary to show that the plaintiff had at the date 
of the institution of the previous suit actual and not 
_merely constructive knowledge of the right which 
he is seeking’ to enforce in the subsequent suit. 
[p. 881, col. 2.] . 

Amanat Bibi v, Imdad Husain, 15 ©. 800 at p. 895; 
15 I A. 108; 12Ind. Jur. 255;5 Sar. P. C.J, 214; 
Rafique & Jackson’s P. O, No, 103; 7 Ind. Dec. (xN. s.) 
1117 (P. C2, followed, h 

Revision of the decree of the Judge, Small 
Cause Court, Amraoti, dated the 26th Novem- 
ber 1917, in Civil Suit No: 770 of 1917. 

Dr. H. S. Gour, for the Applicants. 

Mr. V. F. Ohetale, for the Non-Applicants. 


ORDER, —0On the 24th June 1913 one 
Honia, who was the owner of Survey Num- 
ber 25, leased it for two years to the plaint- 
iffs. Subsequently Honia sold to MotilAl, 
the predecessor-in-title of the defendant 
applicants, a number of fields including 
Survey Number 25. Criminal proceedings 
were instituted under section 145 of the Code 
of Criminal Procedure in view of disputes 
between Honia and Motilal regarding the 
possession of these fields. They were ordered: 
to be kapt under attachment and the fields 
were leased out by the Tahsildar. On the 
24th March 1916 tha plaintiffs instituted 
[Suit No. 73 of 1916 against Motilal and the 
heirs of Honia for a declaration that the 
plaintiffs were entitled. to the rent of field 
No. 25 alleged to have been in deposit with 
the Criminal Court. This.claim was admit- 
ted by Motilal and the other defendants and 
the plaintiffs were given a declaration as 
prayed for. The present ~ suit has been 
instituted against’ the widows of Motilal for 
the recovery of the amount of rent which 
by the previous suit it has already been 
declared that the‘plaintiffs were entitled to. 
The main plea of the defendants applicants 
is jithat the suit is barred by Order II, rule}2. 
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The Small Causes Court has overruled 
this plea and has passed a decree for the 


amount claimed. 


lt has been found by the lower Court that 
the plaintiffs were not aware of the fact 
that the money had been paid over to 
Motilal prior to the institution of Suit No. 
73 of 1916. Their allegation in the 
previous suit was that money was still in 
deposit, an allegation which was not denied 
by Motilal. The finding regarding tha plaint- 
ife’ ignorance, of the Criminal Court having 
paid over the lease money to the defendant 
appears to me to be justified by the evidence 
on record, and I must accept this finding. It is, 
however, urged that the plaintiffs had notice 
ofthe payment, inasmuch as the slightest 
enquiry would have led to the discovery of 
this fact, This may be conceded. The 
lower Court has decided the case fullow- 
ing a passage from the judgment of the 
Frivy Council, and the argument before 
me has been practically confined to a dis- 
cussion ag to the meaning of the passage. 

In Amanat Bibi v. Imdad Husain (1) 
their Lordships say: ‘the fair result of the 
evidence is that at the date of the former 
guit the respondent was not aware of the 
righť on which he is now insisting, A 
right, which a litigant possesses without 
knowing. of ever having known that he 
possesses it, can hardly be regarded as a 
portion of his claim” within the meaning 
of the section in question. For the applicants 
it is contended that by the use of the 
word aware’ their Lordships were refer- 
ring to oases of both actual and construc- 
tive knowledge. I do not think so, for 
in a subsequent passage their Lordships 
speak of knowing. I hold that the view 
taken by the lower Court is correct. 

Referense is made to the provisions of 
section 42 of the Specific Relief Act, and it 
is urged that the plaintiffs were entitled 
to consequential relief in the former suit 
by way of injunction, if not also by way 
of aa order for payment of the money. 
This may be true, and if the plea had 
been raised in Suit No. 73 the plaint would 
have been allowed to be amended or the 
guit.,dismissed.in accordance with the 


provisions of section 42. This cannot, how- 
(4) 15 O. £09 at p. 808; 15 I. A. 106; 12 Ind. Jur, 

255; 5 Sar. P. O. J. 214; Ratique & Jackson’s P O. No, 

103; 7 Ind. Dee. (N. $.) 1117i(P.IC.). 5 
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ever, in any way affest the prasant suit if 
itis notbarred by Ovder II, rule 2, as I 
have already held. 

The result is that the application for’ 
revision.is dismissed with costs. I allow 
fifteen rupees as Pleader’s fee in this Court. 
f Revision dismissed. 
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` MADRAS HIGH COURT. 
Secoyp Civit Arrear No. 902 or 1917, 
February 18, 1918. 
Present :—Mr. Justice Phillips and 
Mr. Justice Krishnan. 
A. RAMA RAO—Deranpint No. 4 — 
X APPELLANT 
versus — 
MANDACHALUGAI AND OTHERS — 
‘Poarnvivss AND DeranDANTS Nos. 1 to 3 
AND 5— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss 74, }01— 
Mortgage — Subrogation, right of, enforcement of, by suit 
— Payment of prior mortgage, whether gives right to 
subrogate—Intention— Presumption. P 

The right of subrogation is an equitable right and 
where itis.a simple mortgago right that has cen 
acquired, it can be enforced by a swit against an 
auction- purchaser. 

Arumugusundara v, Narasimha Iyer, 29 Ind. Cas, 
916; 29 M. L. J.683; 2 L. W. 542; (1915) M. W. N. 
397; 18 M. L. T. 110 and Rajah of Kalahasti v. Prayag 
Dossjee, +85 Ind, Cas. 224; (1936) 2 M. W. N. 92; 
89 M. L, J. 891, distinguished. { 

Gur Narain v. Shadi Lal, 12 Ind, Cas. 607; 34 A. 
10% 8 A, L. J, 1259, followed, R N 
A purchaser of the equity of redemption paying 
“off a prior mortgage out of the purchase-money is 
presumed to keep ibalive as against puisne mort- 
gagees when it is to his interest to do so, The ques- 
tion is one of intention. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No, 250 of 1916, preferred against the 
decree of the Court of the Temporary Sub- 
ordinate Judge of Madura, in Original’ Suit 
No, 16 of 1916. 


Mr. K. S. Jayarama Aiyar, for the Appel- 
lant. 

Messrs 0. V. Ananthakrishna Atyar and R. 
Sankarasubba Aiyar, for the Respondents. 

JUDGMENT.—It is first contended that 
the right of a prior mortgagee obtained 
. by subrogation cannot be enforced by suit, 
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but gan only b2 used asa defense against 
subsequent encumbrances, and reliance is 
placed on certain observations in Arumugu- 
sundarn v. Narasimha Iyer (1), quoted with 
approval in Rajah of Kalahasti v. Prayag 
Dossjee (2).,.In the present case, however, the 
right was used as a shield and plairtiff’s 
mortgage right was recognised by the subse- 
quent mortgagee when the property was 
brought to sale in exesution of his decree. ` 
The right of subrogation is an equitable 
right and in the present case, being a mere 
simple mortgage right, it can now only be 


. enforced against the auction-purchaser by 


suit. 
then 
would 
equity. 

We cannot, therefore, accept the conten- 
tin that such right cannot in any event 
be enforced by suit and we are supported 
in this view by the opinion of the Allah- 
abad High Court in Gur Narain v. Shadi Lal 
(3), This objestion must, therefore, fail. | 

It is next contended that plaintiff has 
obtained no right of` subrogation because . 
he paid off the prior mortgage out of the 
purchase-money, and ‘we have been referred 
to numerous cases in support of this oon: 
tention. The principle that has been: ap: 
plied in all these cases is the same, and 
each case has been desided on the ques- 
tion of whether it was or was not the in- 
tention of the purchaser to keep the mort-, 
gage alive, and the presumption is in favour 
of its being so kept when it is to the 
purchaser’s interest to do so. In this case 
the question of intention was not raised in 
tbe lower Courts, As plaintiffs’ right had. 
been recoznised by the puisne mortgagee, 
we cannot allow this question of fact to ba - 
re-opened, especially as the available evi» 
dence is against appellant. - 

The appeal is dismissed with costs. ` 

Appeal dismissed, 


To recognise an equitable right and 
refuse the means of enforcing it 
in effect result in refusing the 


M, C. P. . 


(1) 29 Ind. Cas. 916; 29 M. L. J. 583; 2 L. W. 542; 
(1915) M. W. N. 397; 18 M, L. T, 110. - TIN 

(2) 35 Ind. Cas, 224; (1916)2 M. W. N, 92; 30 M.` 
L. J. 891. 


(8) 12 Ind. Cas, 607; 34 A, 102; 8 A. L, J. 1289. 
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G BOMBAY HIGH COURT. 
Seconp Oivi, Aepran No, 172 or 1917. 
- July 5, 1918. 
Present:—Sir Basil Scott, Kr., Chief 
Justice; and Mr. ‘Justice Hayward. - 
GOVIND RAMAJI GANJALE—Darenpaxt 
——APPELLANT 
versus 
SAVITRI RAMA THOSAR—P.aintire— 
i RESPONDENT, r 
Trusts Act (II of 1882), 5, 88—Person in fiducidry 
position taking advantage of position and securing 


bensft—Transaction, validity of—Contract Act (IX of 
1872), 5.19, 19A, 64. : 


_ Plaintiff and her sister, who had been brought up 
in the house of their uncle, the defendant; and were 
under his influence, executed a sale-deed in his 
favour for an inadequate consideration. After the 
death of her sister the plaintiff brought a suit to 


“recover the property conveyed by the sale-deed: 


- therein. 


N 


N 


Held, that the defendant stood in a fiduciary 
position towards tho plaintiff and her sister and 
that, therefore, under section 88 of the Trusts Act, the 


` sale-deed was null and void both as regards the share 


of the plaintiff and that of her sister. 
‘p. 886, col. 1.7 

Second appeal from the decision of the 
Assistant Judge; Poona, in Appeal No. 113 of 
1915, confirming the decree passed by the 
Additional Subordinate Judge, Karad, in Civil 
Suit No, 22 of 1914. 


"Mr. Ooyajee (with him Mr. E. H. Kelkar), 
for the Appellant. 

Mr, Jajakar (with him Mr. K. P, Padhye), 
for the Respondent. “ ; 

JUDGMENT.-- The plaintiff sued for a 
declaration that a sale-deed executed “by 
her and her sister Manjoola on the 38rd 
August 1911 in favour of their uncle, the 
defendant, was null and void, and to re- 
cover possession of the property described 
Manjoola, the plaintiffs sister, 
died in February 1912, and the plaintiff 
slaims both in her own right, and in the 
right of -Manjoola as her heir, to recover the 
property. 


The first question is whether: the plaint- 
iff is the heir of Manjoola, That depends 
upon the question whether Manjoola was 
married: by- the asura form of marriage or 
by an approved form, If she was married 
by the asura form, then the plaintiff is 
her heir. It is held by beth Courts that 


[p. 884, col. 1; 


m 


de) was paid on Manjoola’s marriage, and ~, 


that the defendant postponed that marriage. 
because the dej had not been paid. They, 
therefore, came to the conclusion that the 
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dej was paid to the defendant as a bride 
price. The marriage was, therefore, in the 
asura form, 4 

It bas been held by ‘the lower Courts 
that the appellant was in a fiduciary rela- 
tion to his nieces. They were brought up 
in his house and asted ander his influence, 
The Courts also held that the price paid 
under the sale-deed as a consideration for 


the transfer of the plaintiff and her 
sister’s property to the defendant was 
inadequate, 


Assuming the plaintiff is the heiress of 
Manjoola, it is contended that claiming 
through Manjoola she has no right to 
exercise the option to avoid the deed as 
tə one moiety of the property, since Man- 
joola in her lifetime did not exercise the 
option and a right dependent on the will 
of an individual is not transmissible to 
his heirs to exercise at their will and 
not that of the person through whom they 
claim. 

The argument may be put thus:— 

Under the Indian Contract Aot all agree- 

© ments fulfilling the conditions of sestion 10 
are contracts. - 

One of those conditions.is free consent of 
competent parties. But the absence of free 

consent from causes specified in section 14, 
namely, coercion, etc., does not prevent the 
agreement from being a contract, The con- 
tract only becomes voidable at the option 
of the party whose consent is caused (sections 
19 and 19A), ; 

In dealing with performance of such 
contracts in Chapter IV, section 64, the 
Act reserves no right expressly to the 
representative of the party whose unfree 
consent was obtained, although section 45 
of the same Chapter provides for devolu- 
tion of certain contractual rights where 
but for express provision the death of a 
joint promisee would bar such devolution. 

Moreover section 86 of the Indian Trusts 
Act, which is in pari materia with sections 19 
and 19A of the Indjan Contract Act, is 
open to similar criticism since sections 81 
and 83 refer expressly to representatives, 
while section 86 apparently only relates 
to the lifetime of a transferor, 6 

Again Act XII of 1855, though it gives 
a right to representatives to sue for com- 
pensation for wrongs which have caused 
pecuniary loss to the estate of a deceased 


\ 
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person, does not give any right of suit to 
avoid contracts for wrongful action. ta 

The Probate and Administration Act, 
section 88, gives the. executor or adminis- 
trator the same power to sue as the de- 
eased in respect ofall causes of action 
that survive the deceased, But it is contended 
that there is no cause of action’ till the 
person unduly influenced has indicated” his 
election to avoid the contract. 

This argument might be pertinent and 
require serious consideration, if we were 
dealing with a case of a contract effected 
-by undue influence in which the parties 
‘were not in a finduciazy relation to each 
other and in which the influencing party 
-had not acquired possession of property of 
the party influenced. When property has 
‘bean acquired by ‘a party by using for his 
own advantage his fiduciary position, the 
case falls under . section 88 of the Indian 
-Trusts Act, which runs as follows:— 


- “Where a trustee, executor, partner, agent, 
director of a company, legal adviser, or 


‘other person bound ina fiduciary charact-. 


‘er to “protbot the interests of another 
, person, by availing himself of bis charact- 
er, gains for himself any pecuniary ad- 
‘vantage, or where any person so bound 
‘enters into any dealings under circumstances 
in which his own interests are, or may be, 
‘adverse to those of such other “person and 
thereby gains for himself a ‘pecuniary ad- 
vantage, he must hold for the benefit of 
such other . person the advantage so 
gained.” 4 7 


This section embodies a prinsiple acted 
on in many English cases. It is sufficient 
to mention Stump v. Gaby (1) and 
Gresley v. Mousley (2), where devisees of 
the party influenced were allowed to set 
aside conveyances of ‘their testators to 
solicitors on the ground that the testator 
by reascn cf the breach of trust of his 
grantee still retained a devisable right to the 
property in equity. h 
s In Stump v. Gaby (1) it was said 
“I do mot deny that a deed may be so 


(1) (1852) 2 Do G.M. & QG. 628 at p. 630; 22 L.J. 
Ch. 352; 17 Jur. 5; 1 W. R. 85; 42 E. R. 1015; 20 L. T, 
Yo. s.) 218; 95 R. R. 267. 

- (2) (1859) 4 De G. &J. 78 ab p. 93; 28 L, J. Ch. 620; 
B Jur. (N. 8) 683; 7 W. R. 427; 45 E. R. 8); 124 R. R. 
164. 


-equitable estate 


fraudulent as to be set aside at law? 
this, however, is not sush a sase; but 


I will assume that the conveyance might ~ 


have been set aside in. equity for fraud : 
what then is the interest of a party m 
an estate- which he has conveyed to ‘bis 
attorney nuder, cirsumstances which would 
give a right in this Court to have the 
conveyance set aside? In the view of this ` 
Court he remains the owner, subject to 
the repayment of the money. which has 
been advanced by the attorney, and the 
consequence is that he may devise the 
estate, not as a legal estate, but as an ’ 
ejuitable estate, wholly “irrespective of all 
qüestion as to any rights of entry or 
action, leaving the conveyance to have its 
full operation at law, but looking at the 
equitable right to have it set aside in 
this Court. The testator, therefore, had a 
devisable interest. My strong impression 
ig that this very point is concluded upon 


authority, but if not I am ready to make ' 


an authority on the present occasion, and 
to deside that, assuming the conveyance to 
have been voidable, the grantor had an 
which he might have’ 
devised, and that being so he has in the 
clearest terms devised the estate, and 
thereby prevented the descent to his heir- 
at-law. I give no opinion as to what 
would bave been the case if he had not 


devised the estate.” 


-Apparently this is the idea underlying 
suits by representatives such as Holman v. 
Loynes (3) and Wright v. Vanderplank (4). 

ln such gases one comes very near treat- 
ing the conveyances as void in equity 
and thus taking them in substance out of the 
range of voidable contrasts. 

The English Courts, however, have ap- 
plied to them the tests applicable to cases 
of voidable contracts, such as that lapse 
of time without rescinding will furnish 
evidence that the party influenced has 
determined to affirm the contract, though 
delay is not imputable against him till he 
has such knowledge as he was bound to 
avail himself of, the onus being on the 


- (2) (1854) 4 De G. M. & G. 270; 23 L. J. Ch, 529; 
18 Jur. 839; 2 W. R. 205; 43 E. R. 510; 22 L. T. (0.8,) 
298; 102 R, R. 127. ` : Ki 

(4) (1853) 8 De d. M. &' G. 133:2 K, &J. J; 25. 
L. J. Ch. 753; 2 Jur, (N. s.) B99; 4 W. R. 410; 44 E, É, 
340; 114 R. R. 60. 
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otheř -side to prove such knowledge and 
the time of its acquisition : see Leake on 

Contract, Part I, Chapter VI, s. II. 

. Since the facts of this case as found by 
. the lower Courts clearly bring it within the 
. scope of section 88 of the Indian Trusts Act, 
_ we affirm the decree declaring the sale- 
, deed to be null and void. We direst 
inquiry as to the amount of the consider- 
ation paid by the appellant in discharg- 


ing the mortgages. which were binding on‘ 


x the estate and that on the respondent pay- 
ing within six months the sum whioh 
may be found due on such account the 
appéllant do deliver to her possession of the 
property in suit, : 

The costs of this appeal and the costs in 
the lower Courts up to date to be paid by 
the appellant, ; i 

Decree confirmed 
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ALLAHABAD HIGH COURT. 
Frest Aepgat FÉOM ORDER No. 65 
= or 1918. 
July 24, 1918. 
s Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice: Tudball. 
MUHAMMAD ABDUL RASHID ALI 
KHAN—-JUDGMENT-DEBTOR—ÅPPELLANT 
VETEUS x% 


BU DH SEN AND ANGTAER— DECREE- 


HOLDERS— RESPONDENTS, 
Execution of decree—Mortgage-decree—Sale—Com- 
promise—Sale, whether can bd set aside by consent ~ 
, Court, power of. e : 
Certain property was sold in execution of à mort- 
gage decree and was purchased by one of the decree- 
holders. The judgment-debtor applied to set aside 
the sale on the ground that a compromise had been 
arrived at between. the parties prior to the sale. 


The decree-holders, through their Pleader, consented 


to the sale being set aside: 

Held, that there being no opposition on the part 
either of the purchaser or of the decree-holders, the 
Court had power to set aside the sale. ‘ 

First appeal from an order of the 

. First Additional Subordinate Judge, Aligarh, 

Mr. Bency Kumar Mukerii, for the 
Appellant. 

JUDGMENT.—The facta connected with 

this appeal areas follows;—There had been 


a mortgage. decree. The property was 
advertised and put up to sale in the 
usual way and actually: sold. After the 
sale one of the decresa-holders purchased it 
(in all probability on behalf of himself 
and the other decree-holder). It appears 
that there bad been some attempt at a 
compromise before the sale actually took 
place, which fell through. It is alleged 
that the property was sold considerably 
below its value, because possible bidders 
were kept away thinking that the matter 
had been compromised between the parties. 
That something of this kind oocsurred: is 


strongly corroborated by the fact that when’ 
_ an applisation to 


set aside the sale was 
made, the Pleader fer both decree-holders 
signed the petiticn in token of the agreement 
of the desree-holders that the sale should 
be set aside. The learned Judge bas vot 
‘dispnted the matters that we have men- 
tioned in his judgment. On the contrary 
his judgment simply says that there is 
no law by which a sale can he set 
aside when the judgment-debtor and decree- 
holder’ consent. In the present case both 
the deoree-holders through their Pleader 
sonsented to the sale being set aside; and 
one or both of the decree-holders was the 
purchaser or purchasers of the property, 
Therefore every one concerned consented, 
and there does not appear to have heen 
any opposition on the part of either the 
purchaser or the decree-holders. Under 
these circumstances we think the 
below onght to have set aside the sale 
and had power to do so. Even in this 
Court apparently the deoree-holders, who, 
as we have already said, are also the pur- 
chasers, are absent and apparently raise no 
objection to the appeal being allowed. We 
allow the appeal, set aside the order of 
the Court below and set aside the sale, 
and direst that the property be re-sold 
according to law, We make no order as 
to costs, 

Let our order bs sent down as soon as 
possible. 


Appeal allowed. 


a 


Court _ 


a 
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NAGPUR JUDICIAL COMMISSIONERS 
: COURT. , 
Seconp Civiu AperAL No. 450 or 1917. 
January 28, 1918, h 
Present :—Sit Henry Drake-Brockman, 
Kr, J. O. 
DHARAMOHAND AND oTHEeRs—-PLAINTIFFS 
—APPELLANTS š 
VETSUS 


GORELAL son or MUKANDLAL— 
~ DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 105 (2)— 
Appeal—Remand, order of, whether can be questioned by 
lower Court—Jurisdiction, question of, failure to raise, 
effect of —Cowt Fees Act (VIE of 1870), s. 17, appli- 
cability of —Alternative reliefs arising from more causes 
of action than one—Limitation Act (IX of 1908), Sch. 
I, Arts, 62, 97, 116, applicability of—Bale— Considera- 
tion, failure of—Suit to recover purchase-money— 
Limitation, commencement of—Trdnsfer of Property 
Act (IV of 1882), s 55 (2)—Covenant, implied, nature 


of. 

E seotion 105 (2) of the Civil Procedure Code pre. 
cludes a lower Court from treating the remand order 
of the Appellate Court as a nullity owing to the want 
of jurisdiction in the latter to pass it, [p. 889, col. 2.] 
_ À party who omits to raise the question of the 
jarisdiction of the Appellate Court at the hearing of 


an appeal and to appeal from the decision reached, 


cannot be allowed to object to that decision im the 
subordinate Court to which the matter in dispute is 
remanded. [p. 889, col. 2.] f 

Section 17 of the Court Fees Act applies to alterna- 
tive reliefs claimed with reference to more causes 
of action than one. The operation of the section is 
not necessarily confined to cases where cumulative 
reliefs are claimed. [p. 889, gol. 2.] 

It is only where a sale is void ay initio, that 
‘Article 62 of Schedule I of the Limitation Act can 
apply to a suit by the vendee for refund of the 
purchase-money. If, however, the vendee has 
actually obtzined and held possession of the pro- 
perty, Article 97 may be applied even if the sale 
turns out to be void ab initis, for otherwise the 


_ claim for refund might be barred although the vendee 


had been given no occasion to sue. The same Article 
is applicable where there is a subsequent failure of 
consideration. [p. 890, cols. 1 & 2] 

Where the vendor has no title to convey, the Article 
applicable to a suit for refund of the purchase-money 
ig Artiole 116, and time in such a case begins to run 
from the date of the execution of the conveyance 
if there is nd question of fraud. [p. 890, cols. 1 & 2.] 

The covenant implied under section 55 (2) of the 
Transfer of Property Act is merely that the interest 
which the seller professes to transfer to the buyer 
subsists and that he has power to transfer the same, 
[p. 890, col, 2.] 


Appeal against the decree of the Dis- 
trict Judge, Saugor, dated the 26th July 


“1917, in Civil Appeal No. 12/111 of 1917, 


against the decree of the Subordinate Judge, 
Saugor, dated the 22nd Maréh 1917, in Civil 
Suit No, 22 of 1919, 
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Messrs. P.- R. Naidu and G. R. Fradhan. 
for the Appellants, 

Mr, 8. Ramdas, for the Respondent. 

~ JUDGMENT.—For the apprehension of 


the questions which arise for determina- . 


tion in this appeal it is necessary to 
state at some length the history of the 
relations between the parties. gan 

On the 19th October 1908 a party of 
persons, who will hereinafter be referred 
to as Duli Chand, obtained a decree for 
money against one Mukundi Lal, since 
deceased, and his son, the present respond- 
ent Gore Lal. In execution of this decree 
Duli Chand on the 20th QOstober 1908 
attached Mukundi Lala house in the 
town of Saugor, On the same day the 
judgment-debtors had conveyed the honse 
to the present appellants, who may “son- 
veniently be indicated by the single name 
Dharam Chand, the price mentioned in the 
sale-deed being Rs, 999. - 

Dharam Chand objected „to the attach- 
ment, but his objection was dismissed on 
the 5th December 1908, the Court hold- 
ing under section 276, Code of Civil Pro- 
cedure, 1882, that the sale’ was void as 
against all claims enforéeable under the 
attachment. The house was then sold on 

- tbe 17th December 1508 in exesntion of 
Dali Chand’s decsres and on the 14th 
April 1909 the auction purchaser Muni 
Lal, who bad paid Rs. 560, fentered] into 
possession. 


Meanwhile on the 15th December 1908 
Moukundi Lal and Gore Lal had preferred 
an appeal from the decree passed againat 
them, with the result that the Divisional 
Judge remanded .the case for a complete 
retrial. The claim of Dali 
eventually dismissed on the 13th September 
1910 -and exactly a year later the Divi- 
sional Judge affirmed that decision. 


On the 15th August 1911 Dharam 
Chand brought against Muni Lal a suit 
of the kind contemplated by rule 63, 
Order XXI, First Schedule, to the Civil 
Prosedure Code. This ‘was dismissed as 
time-barred by the District Judge on the 


Chand was” 


28th February 1912 and his decision was- 


‘apheld, first by the Divisional Judge on 
the 15th July 1912 and finally by this 
Court in Second Appeal No 539 of 1912 
on the 22nd July 1913. $ 
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Meanwhile in a suit for money (No. 99 
of 1911) filed by Dharam Chand against 
Mukundi Lal and Gore Lal the sbaraster 
of the sale effected on the 20th Ostober 
1908 was put in issue, the defence having 
denounced it as fictitious and designed to 
shield the house from sale in execution of 
Duli Chand’s decree. The decision was 
in favour of Dharam Chand, the trial 
Judge deciding that the sale was real 
and for. consideration, and his view was 
upheld in first appeal by the 
Judge on the 25th March. 1913 and by 
this Court in Second Appeal No, 350 of 
1913 onthe 16th April 1914. 

On the 10th January 1912 Mukundi 
‘Lal and Gore Lal applied to the Court 
which had finally dismissed Duli Chand’s 
suit of 1908 demanding restitution of the 
house bought by Muni Lal or alternatively 
Rs. 5,000 as its value. Dharam Chand was 
allowed to intervene in this proceéding 
and to plead that any order for restitution 
must be for his benefit, inasmuch as his 
title to the hcuse had been he'd to be 
' good in Suit No. 99 of 1911: eventually 
his application was dismissed on the 220d 
December 1914 on the ground that he had 
no locus standi as against Duli Chand’ or 
Mani Lal. | 

Dharam Chand’s next step was 
the suit out of which the present appeal 
arises. Mukandi Lal had by this time 
died and Gore Lal and Dalit Chand were 
joined as'defendants. The following alter- 
rative reliefs were claimed: k 

(1) Rs. 560, ike anction-price of the 
house, together with suh compensation as 
might be awarded to Gore Lal as the 
result of his application for restitution in 
Duli Chard’s suit and an injunction res- 
training Duli Chand from paying this oom- 
pensation, when determined, to Gore Lal. 

(2) Rs, 999 from Gore Lal only. by way 
of compensation for the eviction dne to his 
defective title, ` 

The plaint also contained the usual prayer 
for any other relief which the Court might 
think fit to grant, f 

The trial Judge held that, the plaiutiff’s 
olaim for restitution in Dali, Chand’s suit 
having been dismissed by the order of 
the 22nd\ December 1914 which had not 
been appealed from, no relief could be 
_ granted against Duli Chand, The alter- 
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` 
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native claim he regarded as time-barred, 
more tkan three years having elapsed from 
\the 5th Desember 1908 when the plaintiff's 
objestion to the attachment in Duli Chand’s 
suit was disallowed, 

In appeal the District Judge allowed 
the plaintiff to withdraw from the suit as 
against Duli Chand. He then remanded 
the oase for a fresh decision on the ground 
that the judgment did not somply with 
the requirements of rules 4 and 5, Order XX, 
First Schedule, to the Code of Civil Pro- 
cedure, and that the pleadings required 
amplification. The date -of the remand 
order is the 13th May 1916. 

By the time the further hearing in the 
Court of first instance began, the Divi- 
sional Judge had awarded Gore Lal 
Rs, 2,5C0 by way of restitution for loss of 
the house. The trial. Judge then per- 
mitted the plaint to be amended so as 
to claim the following reliefs as agaivst 
Gore Lalonly: , 

(1) A declaration that the plaintiff is 
entitled to receive the sum of Rs. 2,500. 
awarded to the defendant as damages for 
loss of his house and a direction for pay- 
ment of the same by the defendant, 

(2) That on the aforesaid compen- 
sation being deposited in Court by 
Duli Chand it should be paid to the 
plaintiff. 

The trial Judge again dismissed tke 
suit. The first ground for his-desision is 
that the District Judge had no jurisdis- 
tion to hear the appeal from the first decree 
of dismissal, the reason being that the 
value of the suit as originally framed was 
in excess of Rs. 1,000, and that conse- 
quently the first desree must be regarded 
as still in force and final,. no proper 
appeal having been preferred against it 
within the time allowed by law. He went 
on to hold that the plaintiff had no cause 
of action, inasmuch as the defendant was 
in no way accountable for the dispossession 
and no convenant for quiet enjoyment is 
included in the sale-deed. Lastly he con- < 
sidered that even conceding that the plaint- 
iff could have claimed refund of his purchase- 
money from the defendant, the claim 
would be time-barred. under Article 116 
ot the Limitation Schedule, the cause of 
action for sush relief having arisen either 
on the date ef the sale or on the Sth’ 
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Decsmber 1908, when the objection to the 
attachment of the house was disallowed. 

‘In appeal the District Judge held that 
section 105 (2), Civil Procedure Code, 
presladed the lower Court from treating 
his predecessor’s remand order of the 13th 
May 1916 as a nullity, With regard to 
the merits he considered that no sause of 
action. would arise until the defendant 
actually received the compensation claimed 
from Duli Chand and that until such 
receipf no question of ‘limitation could 
arise. The appeal was accordingly dis- 
missed on the 26th July last, the parties 
being difeoted to Lear their own costs in 
“the District Judge’s Court. Oa the same 
day the learned Judge passed an crder 
on Gore Lal's application for restitution 
in Duli Chand’a suit that Duli Chand 
should pay Gore Lal Rs. 2,154-9.7, a 
direction against which no appeal has yet been 
preferred. < 

The plaintiff bas appealed to-this Court and 
Gore Lalhas preferred cross-objectiong. In 
this Court it is contended for the appellant that 
tke snit is one for breach of a covenant 
for title and that the defendant must be 
regarded asa trustee for any sum he may 
eventually recover by way of restitution 
from Duli Chand, also that the lower 
Appellate Court has overlooked the general 
prayer under which the plaintiff would 
at any rate be entitled to get baok bis pur- 
chase-money. 

With regard to the question whether 
the defendant san be regarded as trustee 
of such money as he may hereafter recover 
from Duli Chand sections 63 and 94, 
Indian Trusts Ast, 1862, are relied upon. 
The following are the terms of those pro- 


visions :— f 
63. “Where the trustee has disposed of 

trust property and the money or other 

property which he has ressived therefor 


can be traced in his hands, or the hands 
of his legal representative or legates, 
the beneficiary has, in respect tHereof, 
rights as nearly as-may be the same as 
his rightsin respect of the original trast 
property.” 

94. “In any case not coming within 
the scope of any of the preceding sections, 
where there is no trust, but the person 
having possession of property has not the 
whole beneficial interest therein, he must 
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hold the property for the benefit of the 
persons having such interest, or -the 
residue thereof (as the case may be), to 
the extent necessary to satisfy their just 
demands.” - ‘ 


lt is said that the defendant should 
be regarded as having disposed of the 
house and as having held it uatil dis- 


posal by anction-sale in trust for the 
plaintiff. Neither of these propositions 
seems to me to be tenable. The house 


was in faot held by the plaintiff and it 
was diposed of not by but in spiteof the 
defendant, and from the moment of parting 
with the house to the plaintiff the defend. 
ant ceased, to have anything to which a 
trust could attach. I am referred in this 
connection to Torrance v. Bolton (1). In 
that case certain property was put up for 
sale, and in the particulars, which were 
advertised, it was- described as an immediate 
absolute reversion in a free-hold astate, - 
falling into possession on the death ofa 
lady in her seventieth year;-and by the 
conditions of sale, which were read in the 
austion-room immediately beforé the sale 
but were not printed or circulated among 
those present, the property was stated 
to be subject to, three mortgages. The 
property was bought by the plaintiff, who 
stated that he was deaf and did not 
understand that he was ‘buying merely an. 
equity of redemption. It was held on a 
bill filed by the plaintiff to have the con- 
tract for sale rescinded, that the description 
of the property and the particulars of sale 
were misleading, that the onus was there- 
fore on the vendor to show that the pur- 
“ghaser was not adtually misled and that 
as he had failed to do so the plaintiff was -` 
entitled to have the contract rescinded and 
his deposit returned. This decision waa 
affirmed in appeal: aee Torrance v. Bolton 
(2), There is evidently nothing ia the 
circumstances of that case to support the 
contention that the vendor in the present case 
should ba deemed to be a trustee for any 
restitution he may obtain in a suit of his 
own against the third person. The plaintiff- 
appellant in the present casa has really 
no locus standi of any sort with regard 


(D) (1872) 14 By, 124, 
(2) (1873; 8 Oh. 113; 42 L. J, Oh. 177; 27 L, T. 788; 
21 W, R. 134, 
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to the litigation between Gore Lal and 

Dali Chand, inasmush asfor the purposes 


of that litigation his purchase from Gore 
Lal is of no effect. -For this reason, 


‘and not because it should be regarded as 


premature, I hold that the new relief asked 
for in the amended plaint has been rightly 
disallowed, : 


It will be convenient to deal at this 
stage with the cross-objection of the de- 
fendant to the effect that the District 
Judge’s order of remand dated the 13th 
May 1916 was without jurisdiction, That 
view was based upon the assumption that the 
value of the suit for the purposes of jurisdic- 
tion should be treated as exceeding Rs, 1,000, 
a Court fee being payable on each of the 
reliefs claimed in the original 
Neelakundhan v. Amnanthakrishna Ayyar (3) 
was relied upon, In that case if was 
held that the operation of section 17, 
Court Fees Act, is not necessarily confined 


to cases where éumulatiye reliefs are ` 
claimed. The alternative olaims there 
were :— 


(1) For redemption based npon ` the 
alleged right of the plaintiff as mortgagor, 

(2) for various sums of money on the 
footing of a further mortgage to be exe- 
outed by the plaintiff to the defendants 
in accordance with certain provisions son. 
tained in the earlier mortgage. 


It was held that these claims were dis- 


tinct matters which could have been the 
grounds of separate snits and that they 
were, therefore, distinct subjects within the 
meaning of section 17. 
also remarked as follows :— 


“The phrase ‘two or more distinct sub- 
jects’ in section 17 may not admit of 
to all cases, 
and if may be that where reliefs are 
tlaimed in the alternative with reference 
to the same cause of action, sestion 17 


would not govern the case. That may ' 
also be so where the relief claimed 
is one and the same, though the claim 


is sought to be made out on distinct or alter- 
native grounds.” 

The present seems to be a 
alternative reliefs being 


case of 
claimed with 


(8) 30 M. 61; 16 M, I, J.462; 1 M. L. T. 426, 
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reference to causes of action of whioh 
the plaintiff's loss of the house bought 
from the defendant Gore Lal forms part. 
The foundations of the olaims are not, 
however, precisely the same. As pointed 
out by the trial Judge the relief against 
Duli Chand was based on the plaintiff’s 
right as vendee to stand in Gore Lal’s 
shoes, whereas refund of the purchase- 
money was askéd for on the ground that 
the sale had failed owing to a defect 
in Gore Lal’s title. The position somewhat 
resembles that in Hashmat.un-nissa Begam 
v. Muhammad Abdul Karin (4), where 
section 17, Court Fees Act, was held to 
be applicable, In Kashinath Narayan v. 
Govinda (5) there was clearly a single 
cause of ation and the desision that 
section 17, is applicable only to a case 
of aumulative reliefs sought by the plaint- 
iff appears to go further than the language 
of section 20 warrants. On the whole, 
then, I am inclined to think that the trial 
Judge was right as to the valuation of 
its original shape for the 
purposes of jurisdiction. tI agree, however, 
with the lower Appellate Court that the 
trial Judge, had no power’ to treat the 
Appellate Court’s order ag passed withont 
jurisdiction, The trial Jndge relied on 
Narayan Raoji Ranadey. Gangaram Ratanchand 
Marwadi (6) and Rajalakshmi Dasee v. 
Katyayani Dasee (7) but in both those 
cases the objection to the jurisdiction of 
the Appellate Court was raised in a 
higher Court and in neither had there 
been an order of remand protested by 
section 105 (2), Code of Civil Prozedure. 
In the Calcutta case the point was taken 
in a distinct litigation from that in which 
the appellate decree held bad for want of 
jurisdiction was passed. I know of no 
authority expressly covering the point under 
consideration, On the other hand it 
appears to me wholly unreasonable that 
a party having omitted to raise the ques- 
tion of jurisdiction at the hearing and to 
appeal from the desision reached should 
be allowed to object to that desision in 
the Subordinate Court to which the matter 


(4) 29 A, 157; A. W. N. (1907) 4; 4 A. L. J. 127. 
(5) 15 B. 82; 8 Ind. Dec (x. 8.) 56, 

(6) 3 Ind. Cas. 81€; 38 B. 664; 11 Bom. L, R, 817, 
(7) 12 Ind. Cas, 464; 38 O. 639, 
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“in dispute has been remanded. The objection, 
therefore, fails. 

` Tf remains to consider the alternative 
claim of the plaintiff for refund of his 
purchase-money (Rs. 999). This, though 
not expressly’ reproduced in the amended 
plaint, is covered by the general prayer 
which appears thera as in the original 
plaint, With this the lower Appellate 
Court has entirely failed’ to deal, Nor 
has the trial Judge complied with the 
directions in the remand order of the 
13th May 1916. In connection with the 
alternative relief which has already been 
disallowed, the learned District Judge con- 
sidered that Article 62 or possibly Article 
29 of the Limitation Schedule might apply 
when the defendant -resovers the money 


payable to him “by way of restitution. 
Article 29 has clearly no application, 
Gore Lal not’ being the person res- 


ponsible for seizare of the property and 


the property being immoveable, Article 62 . 


applies to a suit for money payable by- 
defendant to the plaintiff for money received 
by the defendant for the plaintiff's use. 
But when the purchase-money was. .paid, 
Gore Lal had still a title which he sould 
transfer and the position which subsequently 
arose amounted toa failure of consideration, 
so that Article 97 as more specific 
than Article G2 would govern the case: 
see Nagoba v. Madholala Kalar (8), Hanuman 
kamat v. Hanuman Mandur (9) and 
Bahadur, Lal v. Jadhao (10). It is only 
where a sale is void ab initio that Article 
62 cau apply to a suit like the present: 
see Venkatanarasimkula v. Peramma (LL). 
And if the vendee has actually obtained 
and held possession, Article 97 may be 
applied even if the sale turns out to be 
void ab initio, for otherwise the claim for 
refund might be barred although the vendea 
had been given no occasion to sue: sea 
Narsing Shivbakas Marwadi vy, Pachu Ram- 
“bakas (12). In this Court it is urged that 
Article 116 applies. That this isso whera 
the vendor has no title to convey appears 


/ (8) 4N, L. B. 49, r 
(9) 19 0. 123; 18I. A. 1586 Sar, P. C. J. 9l; 9 


Ind. Dec. (N. 8.) 527 (P. C.). 


(10) 2 N. L. R. 174. 
(11) 18 M. 173; 5 M. L.J. 3236 Ind, Doo (N. s.) 


470. 
(12) 20 Ind. Cas. 254; 37 B. 538; 16 Bom. L., R. 559, 
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from numeroas authorities of which it ‘ 


_ will suffice to cite Bahadur Lal v, Jadhao 


(10), Arunachala Atyar v. Ramasamt 
Atyar (13) and Pirbhu. v. Wazirbi (14). 
According to the later of the two decisions 
of this Court time in such a case will 
ron from the execution of: the conveyance 
if there is no question of fraud. In the 
prezent ‘case, however, it cannot be said 
that the defendant had absolutely no title 
and it is no part of the plaintiff's oase 
as against the defendant thatthe attach- 
ment of Duli Chand preceded his purchase. 
The covenant implied under section 55 
(2), Transfer ‘ofProperty Act, is merely. 
that the interest which the seller pro- 
fesses to transfer to the -buyer subsists 
and that he has power to transfer the 
same. The defendant has now in faot 
established by securing dismissal of Duli 
Chand’s suit that the attachment whiob he’ 
all along resisted should not have bsen made, 
and in the circumstances I do not think it can 
be held that he has been guilty of any breach 


_of the implied contract at any.rate if the 


sale to fhe plaint.ff preceded Duli Chand’s 
attachment. The plaintiff on the other 
hand failed to do all that he might have 
done, in that he delayed suing to -establish 
his title to the house until the suit 
allowed by rule 68, Order XXI, First Sshe- 
dnle, to the Code of Civil Procedure, had 
become time-barred. ‘The case then reduces 
itself to one in. whish the consideration 
has failed and, is, therefore, governed by 
Article 97 cf the Limitation Schedule: the 
plaintiff having been dispossessed on the 
4th April 1909, the suit is long time-barred 
and must fail accordingly. If, however, it 
be taken ihat Duli Chand’s attachment was 
effected before the sale to the plaintiff, 
then such aw as fhe attachment created. 
in the plaintifi’s title was already in- 
existence when the sala took place and 
the cause of action for a suit to resever 


‘sompensation for the breach of the implied 


covenant of title arose either on the 20th 
Ostober 1808 or at latest on the date (17th 
December 1908) of the auction-purchase by | 
Muni Lal. Whichever of those dates is 
adopted the suit is beyond time. Section. 


(18) 26 Ind. Cas. 618; 88 M, 1171; 27 M. L.J, B17; 
16 M. L. T. 397; 1 L. W. 849. 
(14) 81 Ind, Cas, 877; LI N, In Bi 186, 
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14 ‘of tbe Indian Limitation Aot affords 
the plainfiff no protection for his enit 
against Muni, Lal «was dismissed as 
time-barred and that suit, therefore, did 
not fail from defective jurisdiction or other 
sange of a like nature: see Bishambhur 
Haldar v, Bonomali Haldar (15). I hold, 

- therefore, that the alternative claim for 
refund of the. plaintifi’s purchase-monry 
is barred by time, whether Duli Chand’s 
attachment was effected before or after the 
sale to the plaintiff, 

.. It remains to consider the cross-objection 
to the effect that the lower Appellate 
Court should not have directed the defend- 
ant to bear his own sosts in that Court 


merely because the plaintiff succeeded on` 


the question whether the trial Judge had 
power to treat the order of remand 
` dated the 17th May. 1616 as bad for 
want of jurisdiction. Inasmuch as the 
raising of this question involved no extra 
cost to either side and its decision in no way 
affected the amount of relief allowed, 
which was-actually nil, I do not think 
there was any good reason for departing 
from the general rule that costs follow the 
event. ‘ f 
The appeal is dismissed and the plaint- 
iff will pay the “defendant’s costa in all 
three Courts, including the Court-fee on the 
defendant’s cross-objection which has been 
paid solely on the amount of the defendant’s 
costs in the lower Appellate Court. 
H : - Appeal dismissed. 


(15) 26 0. 4'4at p. 417,30. W. N. 23; 13 Ind, 
Dec. (N. s.) £68. y 


ALLAHABAD HIGH COURT... 
Secono Civit Appeat No. 429 or 1915, 
. May 25, 1916. 
Present: —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, ©. Banerji, Kr, 
DEO NARAIN SINGH arp OTBERS— 
DEFENDANTS-——APPELLANTS 
p VETSUS 
SITLA BAKSH. SINGH AND 0OTHERS— 
. i PLAINTIEFS—— RESPONDENTS. ~ 
.. Agra Tenancy Act (II of 1801), as. 95, Mee, 202 
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—Jurisdiction of Revenue Courts—Suit under si 56 
for declaration of nature of tenancy—Obdjection as to 
jurisdiction of Revenue Court— Appeal, whether lies to 
District Judge. 

A defengant in a revenue snit cannot be allowed 
by formally raising an untenable plea of jurisdiction 
totake the case from the Revenue Court to the Civil 
Court. [p. 892, col. 1.] 

Plaintiff was directed by a Civil Court, under section 
202 of the Agra Tenancy Act, to bring a suit in the 
Revenue Court for determination of the nature of 
his tenancy, He thereupon brought a suit under 
section 95 of the Act which was heard by an Assista 
aut Collector. The defendant objected that the 
Rovenue Court had no jurisdiction to hear the suit 
but the objection was overruled: , 

Held, that the suit, being one under section 96 of 


‘the Agra Tenancy Act and having been brought in 


compliance with an order of the Civil Court, could 
be heard only by a Revenue Court, and that no 
question of jurisdiction had, therefore, been decided 
by the Revenue Court, so that an appeal against the 
decision of the Revenue Court did not lie to the 
District Judge under section 177, clause (f) of the 
Agra Tenancy, Act. [p. 892, col. 1,) 


Second appeal from a decree of the 
District Judge, Benares, modifying that of 
the Assistant Oollector, First Class, Jaunpur, 


Mr. Haribans for the 
lants. 


Mr, A. P. Dube, for 
ents. A 


` JUDGMENT.—Tbhis appeal arises under 
the fclowirg cironmstances, The. present 
defendants Lrought a suit in the Civil 
Ccort for possession against the plaintiffs 
as trespassers. The latter pleaded that 
they held ike lagd as tenants to the plaint- 
ifs. The Civil Court thereupon made an 
order directing, the deferdants in that suit 
to institute within three months a suit 
in the Revenue Conrt for determination 
of the question. This order was made 
under tke provisions of section 202 of 
the Tenancy Act.” This suit was thereupon 
instituted asking for a declaration of the 
nåtūre of the tenancy ‘under section 95 
of the Tenancy Act. An objection was 
taken as to his jurisdiction to hear the 
suit, whioh he at once overruled. He then 
dealt with the suit and made a decree. 
An appeal was preferred to the District 
Judge and oross-objections filed by the 
other side. The learned District Judge 
entertained the appeal on the ground that 
a question of jurisdiction had been decided, 
He then dealt with the case on the merits, 
Av appeal has been preferred by the defend. 
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anis and the plaintiffs have filed srose- 
. objections. In our opinion no question of 
jurisdiction was in reality decided by the 
Assistant Collector. In the first place, the 
anit was brought in compliance with the 
ordér of the Civil Court that a suitshould 
be‘instituted in the Revenue Court.. In the 
next place, tha suit was under section 95 of 
the Tenancy Act, which Act expressly pro- 
vides that suits under ‘section 95 must be 
brought in the Revenue Court and no other. 
It was, therefore, absolutely absurd to con- 
‘tend that the Revenue Court had no juris- 
diction to hear the present suit. It would, 
be reducing matters to an absolute absurdity 
to hold that the defendants in a revenue 
suit could by formally raising an absolutely 
untenable plea of jurisdiction take avery 
case from the Revenue Court to the Civil 
Court. We accordingly allow the appeal to 
this extent that we set aside the decree of 
the learned District Judge and remand the 
case to him with directions to return the 
mémorandum of appeal and the cross-ob- 
jections for presentation to the proper Court, 
Costs here and -heretofore will be sosts in 
the cause, 
7 Oase remanded. 


4 
NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Srconp Civit Arrear No. 112 or 1918, 
September 7, 1918. | 
Present :—Sir Henry Drake-Broskman, KT., 
J. 0. 
PRALHAD SINGH— APPELLANT 
CETSUS 
ABDUL AZIZ KHAN—- RESPONDENT. 

C. P. Municipal Act (XVI of 1903), ss. 52, 53— 
Municipal Committee, whether owner of all land 
within limits of Municipal Town — Adverse posses- 
sion—Question of law and fact—Pdéssession suficient 
to extinguish title of true owner, nature of. 

There is no authority for the proposition that all 
Jand within the limits of a Municipal town must, in 
the absence of evidence to the contrary, be taken to 
belong to the Municipal Committee. [p. 893, col. 1] 

A claim of title by adverse possession raises a 
mixed question of law and factand should, therefore, 
“pe raised in the Court of the first instanco so that 
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the opposite party may plead to the claim and 
evidence may be adduced thereon. [p. 893, col. 2.] | 
A person who seeks to establish such a claim has 
to show that his possession was adequate in con- 
tinuity, publicity and in extent to extinguish the 
title of the true owner [p. 893, col. 2.] g 
Rađhamoni Debi v. Collector of Khulna, 27 0. 943 at 
p. 950; 27 I. A.'136; 4 C, W, N. 697; 2 Bom. L: R. 592; - 
7 Sar. P. O. J. 714; 14 Ind Deg. (N. 8.) 617 (P.O), 
followed. ; 


Appeal from the deares’ of-the Additiobal 
District Judge, Balaghat, in Civil Appeal 
No. 450 of 1917, dated-the 12th January 1918, 

Mr. K. K. Gandhi, for the Appellant. 

JUDGMENT.—The suit out of which. 
this second appeal arises was brought by 
the respondent Diwan as transferee of the 
malguzar Abdul Aziz Khan, defendant No. 2, 
to recover possession of a house site in the 
town of Balaghat from the present appel- 
lant Pralhad Singh, defendant No.1. The ~ 
malguzar supported the claim of the plaintiff 
as his transferee, alleging that’ the Site 
was originally occupied by the house of 
one Sukhia, who left Balaghat over 12 
years before the snit and had since been 
lying vacant and was, therefore, under the 
wajib-ul-arz the property of the malguzar, 
The present appellant pleaded that tke 
land belonged to him and to his ancestors 
before him and that Sukhia, a relative, 
occupied it on his behalf. . 

The conveyance (Exhibit P2) to the plaint» 
iff is dated the Ist November 1916. 

The trial Judge found that the land 
was first occupied by the house of Sukhia’s 
mother Gajri who was succeeded in 
possession by Sukhia, that Sukhia abandoned 
the site mcre than 12 years before the 
snit, and that it became the property of the 
malguzar but lay vacant till oosupied by the 
plaintiff. The claim for possession was, there- 
fore, decreed. 

In appeal the Additional District Judge 
held that Sukhia left the house and ita 
site 10 or 12 years before the suit; that 
in the absence of any evidence to establish 
the title of the plaintiff or any ancestor 
of his Sukhia must be deemed to hava 
been the owner by reason of the presump- 
tion on which sestion 110, Indian Evidence 
Ast, is based; that Sukhia abandoned the 
land whish consequently reverted to the 
melguzar; and that the appellant made 
some show of occupying the site’ after 
Sukhia left it, but that being a mere tres- 
passer his occupation, even if it exceeded 
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12 years in duration, could not afford a 
title as against the malguzar or his. .trans- 
feres, Narain .v. Behari (1) was sited “as 
. negativing any acquisition of title by the 
appellant. The -appeal. was accordingly, 
` dismissed and Pralhad Singh has now come 
to this Court. - ; oe 
An. entirely new point is taken in the 
first ground of appeal, viz, that as Bala- 
ghat is a Municipal town the Municipality, 


not the malguzar, must be the owner if the ' 


title of the original owner has been ex- 
tinguished by abandonment. There is, 
. however, no basis in the pleadings or 
evidense for the assumption that the site 
in question does not form parb of the 
_ area settled with the malguzar. -The 
wajib-ul are was relied upon by the plaint- 
iff and fhe defendant Abdul Aziz Kban 
“and I know'ne authority for the proposi- 
tion that the land within the limits 
of a Municipal town must, in the absence 


of evidence to the contrary, be taken to? 


belong to the Municipal Committee. - The 
contrary is clearly indicated by sections 
52 and 53 of the C. P. Municipal Act, 1903, 
where the property which vests in and 
belongs to the Committee is described and 
‘the acquisition of land within the limits of 
. the Municipality, under the Land Acquisition 

Ast, 1894, is contemplated. This ground is 
thus without substance. 

„In the second ground it is said that 
having found the appellant to have exercised 
some sort of. possession over the land, the 
presumption recognized by section 110, Indian 


Evidence Act, shonld have been made.in. 


his favour. To this the answer is that 
Sukhia having been the owner till she 
left Balaghat and the appellant not olaim- 
“ing through her, there is in view of the 
terms of the wajzb-ul-arz no room for any 
presumption in favour of the appellant, who 
set upan independent title and altogether 
failed to adduce evidence in support of it. 
Thirdly, it is said that Narain v. Behari 
(1), the case sited by the lower Appellate 
Court, has no bearing, inasmuch as the 
point decided thera was merely that -a 
transferee from the ocoupant of a village 
site cannot claim a- greater right than 
his. transferor had. The appellant further 


(1) 31 Ind, Cas. 807; 11 N. L, R, 126, 
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reliés on the fourth ground of appeal on 
adverse possession for more than 12 years 
as giving him a good title against the 
malguzar, There is, however, no finding that 
he enjoyed adverse possession for mora 
than 12 years, mor was it part of his 
case that after Sukhia “left Balaghat he 
had such possession as against the malguzar, 
The position he now’ seeks to take up 
was not even suggested in the grounds of 
appeal to the lower Appellate Court, in 
fact one of the grounds of first appeal 
is that abandonment of site by Sukhia 
had not been made out. It appears that 
on leaving Balaghat Sukhia went to live 
with the appellant at Kanki, and it is said 
in this Court that she died at Kanki 
while still living with him some three 
or four years later. There is nothing in 
the evidence to show that the appellant 
took possession of the land in Sukhia’s 
lifetime and set up independent title in 
himself, and if be made any show of 
ossupation before Sakhia died ‘that may 
well have been regarded as made with 
Sukhia’s consent. A claim of title by adverse 
possession raisesa mixed question of law 
and fact and should, therefore, be raised 
in the Court of the first instance so that 


‘the opposite party may plead to the claim 


and evidence may be adduced thereon, 
The appellant to establish such a claim 
had to show that his possession was adequate 
in gontinuity,-in publicity and in extent to- 
extinguish the title of the true owner, See 
the judgment of the Privy Counoil in 
Radhamont Debi v. Oollector of Khulna: (2), 
1 have read the evidence adduced by the 
applicant and am clearly of opinion that it 
cannot suffice for this purpose and even if it 
were-regarded as sufficient, there would 
remain the objection that the plaintiff and 
the malguzar had no notice on the pleadings 
of a claim by adverse possession, In 
Sundari Dassee y, Mudhoo Chunder Strear 
(3) it wns held: that a plaintiff may be 
allowed tosuoseed on a title by adverse 
time j 

Court of Appeal, provided such a case Pre 
on the facts stated in the plaint and the 
defendant is not. taken by surprise, A 


' (2) 27 0, 943 at p, 9505 271. A. 136;4 0. W. N 

597; 2 Bom. L, R. 592; 7 Sar. P. O. J. 714; 14 Ind. Deo. 

(x. s.) G17 (P. 0.). i 
(3) 140, 592; 7 Ind, Dec, (x. s.) 392. 


_ — institution of a suit against a dead person for the ullah, The plaint recited the 


` 


` 
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similar rule shold, in my opinion, be applied ` Be tinea ve bei Boon S when they were 
Pia 0 ries. A ú 

to a defendant and in the present nana R Sreekishen Chowdhry v. Ram Kristo Bhuttacharjee, 

element of surprise cannot fairly be said 9 w. R, 817, distinguished from. 


to be absent. eerie , Appeal from the decree of the Sub». 
. The appeal fails ‘and is dismissed with-. ordinate Judge, Unas, dated the 28th May 
out notice to the respondent. 117. . 
o S ~ Babus Basudeo Lal, Hari Kishen Dhaon, 
Appeal dismissed. 


and Gulab Ohand Srimal, for the Appellant. 
Babu Nagendra Nath Ghoshal, for Re- 

spondent No. 1, 

f Babu Salig- Ram, for Respondents Nos, 2 

—— = to 6. . 

JUDGMENT.—This appeal arises ont 


+ 


on the 18th January 1898 Gajraj Singh 

mortgaged. the entire village . Mubarakpur 

N : f . and an @annas of the village Shahpur, 

h Hi describing the mortgagee as Habibullah, 

OUDH JUDICIAL COMMISSIONER'S son of Aminullah. Half of the said pro- 
i COURT. perty was subsequently found to belong to 
First Civiu ApreaL NO." 101 or 1917, other persons. Aminullah died onthe 27th 


of a suit for pre-emption. It appears that: 


May 27, 1918. September 1898. -A dispute arose on his 

Pres mb: ~Pandit Kanhaiya Lal, A. d. 0, “death in regard to his estate between 
NAU NEHAL, SINGH—Ptaintive — Gharibullab, his so-called son, and his 

; APPELLANT  ' f nephews, Ruhullah, Rahimatullah, Niamatullah 

i versus and Mohammad Yakub. ‘He also left a. 


‘Tye DEPUTY COMMISSIONER, UNAO, widow Musammat Raisunnisa. On the Ist 
Manager or GHARLBULLA’S PROPERTY June 1901 an agreement was arrived at 
UNDER THE CourT oF WARDS, AND OTHERS— between the said claimants, whereby Gharib- 

Devenpants—RESPONDENTS, ~ ullah contented ‘himself with a 7-annas 
U. P. Court of Wards Act (IV of 1912), s. 54, ghare in the property left by Aminullah, 


applicability of —Title of ward defeasible, effect of— 9 d.annas share went to Musammat Raisun- 
WL amption, suit for, whether must embrace entire 


property sold—Civil Procedure Code (Act V of 1908), TIS; while the remaining -5‘annas went 


O. L.v. 8—Limitation Act (IX of 1808), s. 22—Suit to Ruhullah, Rahbmatullah, Niamatullah and 


instituted against dead person—Limitation, extension Mohammad Yakub. A decree appears to have 


ainst heirs, ~ been passed in accordance with this compro- 
tee provisions of section 54 of the U. P. sine P i p 


Wards Act cover all suits relating 7 f 4 i 
goret arai any ward, that is, any property Gharibullah subsequently died and his 
belonging to him, though his title thereto may be, property was taken charge of by the Court 


defeasible by reason of a claim for preemption which of Wards. On the 25th January 1909 the. 


ma maintainable in regard to the same, [p.895, Dopnty Commissioner of Unao, acting as 
col, 1. 


Tho rule that a suit for pre-emption must embrace the Manager of the estate of Gharibullah, 
the entire property sold, unless the plaintiff is not and the other persons, to whom the pro- 


entitled to eat pe anrs Jaa Rds perty of Aminullah had been allotted, filed 
is inapplicable * 
pees pate ibe ie aro distinct or where they è suit for the recovery of money dus on 


have since been separated or divided. [p. 896, col: 1. the mortgage aforesaid, treating it as form- 


A plaintiff cannot claim the benefit of the ing part of the property held by Amin- ` 


p ose of extending the period of agreem nt 
urpos D limitation d | g 8 

a jal I aan, 9 0 mınuiia ; 
gainst his heirs, { p: 895 ool 2 made et ween the h ics f A lI ll h 


Order I, rule 3, of the Code of Civil Procedure whereby the shares of the different claim- 
does not apply to a case where a suit is filed agaiust ants to-the estate were defined and asked 
.& deceased person and his heirs are subsequently that in case the heirs and representatives 


be brought on the record. “For the pur- 
cae AT wP of the Limitation Act such heirs, Of the mortgagor failed to pay the mort- 


i he mortgage might be fore- 
hether added or substituted, must be treated as gage money, t : 
newiy impleaded and the suit as against them will olosed. On the 21st January 1911 the 


J LA j ae NG 


` than plaintiffs 
© foreclosure in 


t 
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obtained a final decree for 
regard to the half share 
belonging to’ the mortgagor (Exhibit 1), 
which has given rise to the present claim 
for pre emption.. The suit was filed on 
the 0th January 1917 within six 
years from the date of the said decree. f 

The Court below dismissed the claim, 
holding that no notice had been sent to 


“the Court of Wards as required by section 


v4 of U. P. ActIV of 1912, that the claim 
against the heirs of Mohammad Yakub was 
barred by limitation, and that a suit for 
pre-emption in regard to the property held 
by the remaining defendants, was not main- 


~ tainable, 


‘from 


The provisions of section 44 of U. P. Act 
IV of 1912 cover all suits relating to the 
property of any ward, that is, any property 
belonging to him, though his title thereto 


may be defeasible by reason of a claim for. 


pre-emption which may be maintainable 
in regard to the same, The contention 
urged on behalf :of the plaintiff-appellant 
is that the position of a mortgagee who 
obtains a final decree for foreclosure 
without ‘sending the notice required 
by section 10° of the Ondh Laws. Act 
(XVIIL of 1876) continues in spiteof that 
desree to be that of a mortgagee qua a 
person entitled to claim the property by 
pre-emption. But such a contention is 
obviously untenable, because the effect ofa 
decree for pre-emption is only to displace 
the title of the purchaser or of the person 
who obtains the final decree for foreclosure 
the date when the payment is 
made in -pursuance of that decree. Till 
sush a decree is obtained and payment is 
made in accordance with it, the title of 
the’: purchaser or of the person obtaining 
foreclosure holds good, and-if he isa 
ward within the meaning of section 54 
of U. P. Act IV of 1912, no suit for 
pre-emption can lie in respect ofany pro- 
perty held by him, till the notice required 
by that, section is given. The share of 


“Gharibullah, which is held by the Court 


of Wards, being 7 annas, that portion of the 
claim which relates to it cannot, therefore, be 
entertained. - A ; 

The claim in regard ` -fo the l} annas 
share held by Mohammad Yakub is simi- 
larly not maintainable, beoanse Mohammad 
Yakub had died before the institution of 


~ . /— 


the suit and his heirs were not implead- 
ed till the period of limitation fora suit 
for pre emption against them had expired, 
Order I, rule 3, of the Code of Civil 
Procedure does not apply to a case where 
a suit is filed against a decsased person 
and his heirs are subsequently sought to 
bə bronght on the record. For the pur- 
poses of section 22 of the Indian Limi- 
tation Act (IX of 1908) such heirs, 
whether added or substituted, must be 
treated as newly impleaded and the snit 
as against them. will be deemed to have 
been instituted when they were so made 
parties. The  plaintiff-appellant cannot 
slaim tbe benefit of the institution of a 
suit against a dead person for the purpose 
of extending the period of limitation 
against his heirs. In Fatmabal v, Pirbhat 
Virji (1), where a suit was instituted by 
a person wko cliimed to be the heir of 
a deceased creditor, for the recoyary of 
money due on a promissory note, and 
disputes subsequently crapped up bstween 
that person and the other heirs-of thg 
deceased, who wera subzequently added as 
so-plaintiffs, resulting in the latter being 
declared to be entitled to Latters of Ad- 
ministration, if was held that the in. 
stitution of the suit by the formar did not 
avail for the benefit of the latter who 
were subsequently added as ao-plaintiffs, 
because the former was eventually found 
to have had no right at all, and when 
the latter were impleaded, the suit had 
become barred by time, As pointed out 
in Veerappa Ohetty v. Tindal Ponnen (2), 
there is nothing in the Code of 
Procedure to authorise the institution of a 
suit against a deceased person, and the’ 
claim against the heirs 
Yakub, who were added after the period 
of limitation for a suit for pre-emption 
had expired, will be deemed to have 
been barred bytime. The learned Counsel 
for the plaintifi-appellant relies on a 
desision in Sreekishen Ohowdhry v, Ram 
Kristo Bhuttacharjee (3), but the rules of 
limitation now in force were not then the 
pamo, 


7 w 


(1) 21 B. 580; Chitty’s 5. O. O. R. 527; 11 Ind. Deo. 
N. 8.) 889. 


(2) 31 M. 86; 17 M. L. J, 55l; 3 M. L, T, 12. 
(3) 10 W. R. 817, 


Civil: 
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The claim as against the other defendants, 
who represent a 7{-annas share, is, how- 
ever, maintainable. The general rule, as 
laid down in Mujib-Ullah v. Umed Bibi (4) 
and Mahabir Prasad y. Ram -Jiwan Lal (5), 
is that a suit for pre emption must embrace 
the entire property sold, unless the plaintiff 
is not entitled to claim pre-emption in 
regard to any portion thereof. Bat as 
explained in Sheobharas Rat v. Jiach Rat 
(6), Ram Nath v. Badri Narain (7) and 
Lachhman v. Tulsi Ram (8), that rule is 
‘ inapplicable where the interests of the 
vendees, inter se, are distinct or where they 
have since been separated or divided. The 
prinsiple of denying a,right of pre-emption, 
.except as to. tho whole of the property 
sold, is that by breaking up the bargain, 
the pre-emptdr may seek to take the best 
portion of the property and leave the 
worst part of it with the vendee. But 
where- the share of each purchaser is 
separate and distinct, there is really no 
` breaking up of the bargain. The pre- 
ferential right cf the plaintiff-appellant 
not being disputed, he should-have been 
allowed a deoree for pre-emption in re- 
gard to the aaid 7?-annas share out of the 
Mahala, which now constitute the mort. 
gaged property. = 
The appeal is, therefore, allowed, and 
the claim of the plaintiff-appellant decreed 
for. pre-emption in respect of a 72-annag 
share out of the Mahals. which now con- 
stitute the mortgaged property, and in 
respect of which the decree for foreclosure 
was obtained, subject to the payment of 
Rs. 2,689-2-6 within “one month from 
this date. In case of payment, the plaintiffs 
and. defendants, other than defendant 
No. 1 and the heirs of Mohammad-Yakub, 
will bear their own costs throughout. In 
case of non-payment the defendants shall 
get their costs herd and hitherto from the 
plaintiffs. Defendant No. 1 and the heirs 
of Mohammad Yakub will in any event 


(4) 2L A. 119; A. W. N. (1893) 202;9 Ind. Deo. 
(x. a.) 785. 

(5) 8 Ind Cas. 272; 13 0. 0. 260. 

(6) 8A 434 AW N. (1355) 2 
(N. 8.) 176. l i 

{7) 19 A 14S; A. W, N. 11897) 20; 9 Ind. Dec. 
(N.-8.) 98, : 

(8) 2 A. L. J. 199. 
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get their costs here and hitherto from the 
plaintiffs. 


` 


Appeal allowed, 
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NAGPUR JUDICIAL COMMISSIONERS 


COURT. 
Szoonp Civiu Appzat No, 354-B or 1917. 
September 13, 1918. s 


~ Present :—Mr, Mittra, A. J. O. 
KASHI BAI AND ANOTHER— DEFENDANTS ' 
— APPELLANTS 
versus 
SHEORAM KHUPC HAND—Poatntive 

— RESPONDENT. a 

Civil Procedure Code (Act V of 1908), O. TL +. 2, 
applicability of— Suit against one debtor—Subsequent 
suit against different debtor, whether barred. 

Order II, rule 2 of the Civil Procedure Code, ‘applies 
only where the defendant in. the subsequent suit 
was also the defendant inthe previous suit. The 
rule does not apply where the subsequent suit is 
brought against a different defendant [p. 897, col. 1.] 

Appeal from the decree of the District 
Judge, Amraoti, dated the 2nd July 1917, in 


i Appeal No. 24 of 1917. 


Messrs. G. L. Subhedar and M. V. Joshi, 
for the Appellants. ih 
Dr. H, S. Gour, for the Respondent. 


JUDGMENT.—The two defendants and 
one Rajaram executed a bond on the 2&th 
June 1913. Rajaram was at that time a 
minor and the defendants acted as his 
guardians. They alao> personally covenanted 
to repay the money. In a previous suit 
the plaintiff has recovered one-third of the 
amount due under the bond by a judgment 
against Rajaram. The point for decision 
is whether the present suit for the revovery 
of the remaining two-thirds is, barred by 
any rule of law, Admittedly there is no 
statutory provision which bars the suit, 
Order II, rule 2, only applies if the second 
suit is brought against the same defendant. 
However, it is contended that the rule of 
English Law recognized in King v. Hoare 
(1) should be applied. The lower Courts 
have held that the rule does not apply to 
Mofussil of India. This view is well sup- 


(1) (1844) 18 M. & W. 494; 14 L. J. Bx, 29; 8 Jur. 
1127; 2 Dowl. & D. 882; 67 R., R. 694; 158 E. R. 208, 
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ported by the decisions of the Allahabad 
and Madras High Oounrts, Muhammad Askari 
v. Radhe Ram Singh (2) and Ramanjulu 
Naidu v. Aramudu Iyengar (3). There is no 
other ground pressed in this second appeal. 
I agsordingly dismiss it with costs. 

Appeal dismissed. 


ey 22 A, 807; A. W, N, (1900) 78; 9 Ind, Dec. (x. s.) 
128 


(3) 6 Ind. Cas: 735; 33 M. 317; 7 M. L.T. 37%; 


(1910) M. W. N. 35, 
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OUD JUDICIAL COMMISSIONER’S 
COURT. 
First Uwis Appgeat No, 97 or 1916. 
June 11,1918. 
Present: —Mr Lindsay, J. C., and 
Mr, Daniels, A. J.O. -> 
CHAUBAR SINGH AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETERS 
BAKHTAWAR SINGH AND ANOTHER— 
DeEENDANTS— RESPONDENTS. 

Hindu Law—Joint_family—Agreement to separate, 
effect of —U. P. Land Revenue Act (TII of 1901), 8. 111 
—Partition—Jurisdiction of Civil Court to determing 
question of title. 

Once the members of a joint Hindu family have 
agreed and declared their intention to hold the joint 
family property in definite sharos, the family is no 
longer a joint family. It may be that no actual division 
of the property takes place, but the result of such 
agreement and declaration is that from the time it 
is 3 made the parties thénceforth hold the property 
not as joint tehants but as tenants-in-common. 
[p. 909, col. 2.] 

A Civil Court has no jurisdiction to determine a 
question of. title with regard to a property under 
partition before a Revenue Conrt, unless the lattor 
Court refers the question for decision to the former 
Court by an order passed oxplicitly under section 111 
of tho U. P. Land Rovonue Act. [p. 902, col. 1.] 

Appeal from the decree of the Sub- 
ordinate Judge, Kheri, dated the 17th May 
1916. = 

Mr. St. George Jackson, Pandit Harkaran 
Nath Misra and Pandit Br7gnath Sharga, for 
the Appellants. 

The Hon’ble Pandit Gokaran Nath 
and Babu Mohan Lal, 
dents. 

JUDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit for partition of 
oertain property described in List A attach- 
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for the Respon-- 
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ed to the plaint, which the plaintiffs claimed 
to be joint family property, 

The defendants belong to the same family 
as the plaintifie, all being descendants 
from a common ancestor named Phoka 
Singh, who had three’ sons Rup Singh, 
Girand Singh or Gend Singh and Mehar- 
ban Singh. The latter died without 
issue. The plaintiffs are the sons and 
grandsons of Girand Singh, whilst the de- 
fendants are, respectively, the son and grand- 
son of Rup Singh. It was alleged in the 
plaint that the family had remained joint 
up till just before the time thia snuit 
was brought. In paragraph 5 of the 
plaint it was stated that a year and a 
half or two years before the suit a 
separation was effected between the parties 
in mess and residence but that the family 
property had not so far been divided, 
The circumstance which gave rise im- 
mediately to the suit for partition was an 
application filed by the defendants. at the 
end of 1918, or the beginning of 1914, for 
partition of Mauza Sehanna which is the 
family property. The plaintiffs alleged 
that when the applisation to the Revenue 
Court for partition was made by the de- 
fendants, the latter represented their share 
in the property to be two-thirds and that 
of the plaintiffs to be-one-third only. The 
plaintiffs deny this and say that they are 
entitled to a one-half share of all the family 
property; and so this suit has been brought 
for the purpcse of obtaining a declaration 
to this effect and in order to have a partition 
made upon this basis. 

The case for the defendants is that the 
family is no longer a joint family. It was 
pleaded -that separation tock place some 60 
or 65 years before the suit was filed, when 
Girand Singh separated himself from his 
two brothers Meharban Singh and Rup 
Singh. The defendants pleaded that after 
this division Meharban Singh and Rup Singh 
remained united. It was further pleaded 
that Meharban Singh made. a gift -of his 
one-third share of the family property to 
Bakhtawar the first defendant on the 6th 


- of September 1873. With regard to Mauza 


Sehauna, the family village, the allegation 
is that the lands have been astually divided 
and that the plaintiffs are in ~possession 
of a one-third share, which is all . they 
are entitled to, With regard to the other 
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items of _immoveable property specified 
in the List A attashed to the plaint, the 


oase for the defendants was- that this was 
all self-acquired property, having some into 


-, the possession of the defendants since the 


time the partition was made. ¢ 
The principal issues before the Subordinate 


_ Judge were, therefore, whether the family 


consisting of the plaintiffs and the defendants 
was joint or separate and whether or not 
the property described in the List A was 
joint family property With regard to the 
first of these issues the Court below 
rightly laid the burden of proof upon the 
defendants. On the pleadings it ‘slearly 
lay upon them to establish that the family 
was no longer joint but separate. The 
defendants called a large number of 
witnesses and they also produced a con- 
siderable volume of documentary evidence, 
A few witnesses were producéd on behalf 
of the plaintiffs and a few documents 
were also put in to support the plaintiffs’ 
case. The result was that the Snbordi- 
nate. Judge held that the defendants had 
succeeded in proving that the family had 
become á separate family at a period not 
less than 49 years before the suit was 
brought, He believed the oral testimony 
of the defendants’ witnesses and” he’ also 
relied strongly upon the documents which 
the defendants put in. In consequence of 
this finding he reached the further çon- 
clusion that the ‘items of immoveable pro- 
perty specified in List A, other than the 
village Sehauna, and two houses situated 
in Sehauna, were the separate property of 
the defendants; in short, that items 2, 3, 4,5 
and 6 in the list belonged exclusively to 
the defendants and that the plaintiffs were 
not entitled to have any share. He held 
that the plaintiffs were entitled to have 
a one-third share in village Sehauna 
and their share of the family houses. 

It has already been mentioned 
that before | this suit was brought 
the defendants. had applied for parti- 
tion of Mauza Sehanna, ~and the Sub- 
ordinate Judge has further held that in 
-consequence- of those partition procesdings 
the present snit, in so far agvit relates to 
the division of Seliauns, is not enter- 


tainable by a Civil Court. The case for 
the . plaintiffs therefore, substantially 


failed, 
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They now, come in appeal and the 


memorandum `of appeal contains eight- 
grounds upon which the findings of the 


learned Subordinate’ Judge are ohal- 
lenged. Of there grounds Nos, 1, 3, 7 
“and 8 relate to the status of the.. 
family. They all in one shape or 


other raise the plea that the lower Court 
was wrong in deciding that the family 
was separate. Ground No, 2 attacks the 
decision of the Court below to .the effect 
that the present suit for partition of Mauza 
Sehauna is barred. The other grounds 
relate to the admissibility and weight of 
the evidence which was before the Court 
below. 


~ The main issue we have to consider is 
whether or not the family to which the 
parties belong was separate at the time 


the suit was brought. We have been re: 
ferred. to the evidence of 18 witnesses who 
were called by the defendants. The 
learned Counsel ‘for, the  plaintiffe- 
appellants does not rely upon the evidence 
put forward on behalf of his clients. The 
only evidence of a plaintiffs’ witness to 
which we were ‘referred is the state- ` 
ment. of Bakhtawar Singh the lst də- ` 
fendant, who was examined Eas plaintiffs’ 
witness No. 3. 

The general tenor of the evidence for the 
defendants is to show that for many years 
Girañd Singh or Gend Singh lived separate 

from his brothers. Many of the defendants’ 
witnesses are men of respectable position, 
zemindars and mahajans, and the lower 

Court has treated them as reliable and 

independent witnesses. Theirstatements vary 

to some extent; some of them can testify 
v to longer periods of acquaintance with the 
‘history of the family than others, for ex- 
‘ample the first witness for the defendants 
ig a Kalwar whose age is 80. His memory” 
goes back as far as 56 years before the 
date of the suit. He deposes to the effect 
that Girand Singh was separate from his 
brothers and nothing of any importance 
was elicited in cross-examination to shake 
his oredit. The 2nd defendants’ witness 
is a Brahman who gives similar evidence. 

We have also thé evidence of the defendants’ 

witness No. 5, a Bania who has bad money 

dealings with the parties. It is true that | 
his evidence relates only to a period of 
some 15 years before the suit. He was 


ri 
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able to prove, however, that that Chaubar 
Singh, one of- the plaintiffs, had exeou'ed 
a mortgage of his own share in favour 
of this witness whose game is Bhagwandin, 
The mortgage-deed was put in Court 
~and was proved. Then we have an im- 
portant witness in Ram Nath D. W. No. 6. 
He is a Kayasth and is the 
Qanungo in the Kheri District. He knew 
the parties some time ago because the 
village usedto lie in his circle. He speaks 
of them as living in-separate houses and 
having separate business, that is to say, 
separate str cultivation. , The eighth witness 
for the defendants is a Brahman named 
Baij Nath» He speaks concerning a village 
called Ghaghpuor which was held in mortgage 
by the defendants, and his evidence was 
given for’ the purpose of showing that he 
had paid rent for ~lands in his cultiva- 
in that village to the | defendan's 
and never to the . plaintiffs. The ninth 
witness for the defendants isa Kachhi 
who gave similar evidence, Khanna Chamar 
who was called as defendants’ witness No. 
_J@ is an old man who has lived in 
Sehanna for many years. He deposes to” 
having known the family for over 40 years 
and he swears that Geod Singh or Girand 
Singh was separate from hisbrothers. He 
also” deposes that the land of the -village 
was actaally divided by the Patwari Mohan 
Lal some 20 or 22 years before the suit, 
Mohan Lal has been salled as a witness 
(D. W. No. 13). He deposes definitely to 
the division of the Sehauna village lands, 
He swears that he himself made the 
divicion some 22 or 23 yéars before the 
suit was brought, that a one-third share 
of thé village lands was allotted to the 
plaintiffs while” two-thirds was given to 
the defendants, He swears that even before 
the. actual division of the land was made 
‘by fields the parties bad been separately 
collecting their shares of the village income. 
In one respect his evidence differs from 
that of Khanna Chamar, for while the 
latter deposed that papers were drawn up 
at the time .of partition the Patwari’s story 
is that he prepared no partition papers at 
all. Great stresi bas also been laid upon 
the statement made by Mohan Lal to the 
effect that the parties used to live inthe 
same house. We are not inclined to attach 
very much importance to this statement, 
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for even from what appears from the 
statements of other witnesses it seems 
clear that although the parties resided 


separately for a long period, they lived at 
any rate for a considerable time inside 
the same enclosure. Two witnesses Nos. 
14 and 15 depose to mortgages of certain 
lands made in favour of the defendants and 
to the payment of rant to the defendants. 
These witnesses say that the plaintiffs 
never received any rent of the mortgaged 
properties. We may pass over the other 
evidense which is in a similar strain, 
mentioning only the statement of the de. 
fendants’ witness No. 18, a Bania named 
Hazari Sah. His evidence is of considerable 
importance for it is proved that he has had 
money dealings with the parties. He deposes 
that he has known the family all his life aud he 
supports the statements of the other witnesses 
regarding the separation of Girand Singh 
or Gend Singh. The witness swore that 
both the plaintiffs and the defendants had 
had money dealings with him and he pro- 
duced his books of account to show that 
the parties „had separate accounts with 
him. It is hardly necessary to dwell upon 
the evidence of the defendant Bakbtawar 
Singh who was examined as a witness 
for the plaintiff. Bakhtawar supports the 
ease which he 


set up in his written 

statement. / 
It is not to bedenied, therefore, that 
there is a considerable volume of oral 


testimony to support the, case for the 
defendants and we are not convinced that 
the Sutordinate Judge was wrong. in rely- 
ing upon it. It is not we think correct 
to say that the evidence is vague and to 


, some extent contradictory. We think on 


the contrary that it is as good evidence 
as could reasonably be expeoted from per- 
sons who are, not actnally members of the 
family and whose only opportunities of 
judging of the status of the family was 
derived from their visits and friendly rela- 
tions with the parties. But the matter is 
settled conclusively in our opinion by the 
documentary evidence in the case, 

The defendants put in a large number 
of documents for the purpose of showing 
that property had been acquired separate- 


‘ly by Fateh Singh, the son of Rup Singh, 


under various transactions beginning with 
the year 1887. It is also manifest from 


` 
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the sopies of the village papers which 
~ were filed that af any rate sinsa thetime 
of the recent Settlement almost 20 years 
ago, the parties have been recorded as 
being in possession of separate pattie of 
Mauza Sehanna, the plaintiffs’ patti repre- 
senting. one-third of the entire village. The 
appellants rely principally upon Exhibit I, 
which ig a certified copy of the wajib- 
ul-arz of Sehauna prepared ir the year 1869. 


They also rely on a certain copy of the 
khusra -of the village of -Sehauna whisk 
was prepared in the year 1867. It has 
been boldly contended on behalf of the 


appellants that these documents prove oon- 
clusively that the family was joint on the 
dates mentioned, and it is argued that no 
definite and reliable evidence of a separa- 
_ tion since that time having been given, the 
plaintiffs are entitled to a finding that the 
whole of the property, both what existed 
in the year 1869 and what was subsequént- 
ly asquired, is joint family property, On 
the other hand the learned Counsel for the 
respondents also relies upon the wajib ul- 
are just mentioned and contends that. it 
_ Bupports the _case of the defendants and 
not the case of the plaintiffs. After hearing 
the arguments on this point and considering 
the language of the wajib ul.erz we are 
satisfied that it is quite impossible for 
the plaintiffs-appellanta to rely upon that 
document for the ‘purpose ot showing that 
the family was a joint family in the year 
1869, The only possible conclusion to be 
drawn from the language of the document 
is the other way. The first seation of the 
wajib ul-ara relates to the “history of the 
village, and the only statement we need 
notice in -this part of it is one to 
effect that from the years 1255 to 1263 
Fasli the village was in possession of Rup 
Singh the father of Fateh Singh who 


~ was lambardar at the time - of. the Settlement, - 


and from a further statement contained 
in the same part of the wa,b-ul-arzit is made 
clear that both the summary ~ settlements 
of this village were made with Rup Singh, 
~ The appellants rely strongly upon section 
11 of the wajib-ularz and in particular 
upon the following passage: — This village 
is held as joint undivided zeminda7i and 
all the co-sharers are joint in mess; no 
-ao-sharer has separated up till the present 
‘time, All the lands ‘of tho village aro 
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held jointly and undivided by reason of 
the mutual good relations (ittifaq) between 
the parties and because they live together. 
All the co-sharers are agreed that each 
of them has a right to have his share 
made separate according to the entries 
contained in the khewat. He can do so at 
any time he pleases and no co-sharer can 
make any objection.” Following upon this 
statement we have an extract from the 
khewat, wkich sets ont the names of the 
co sharers. First we have the share of 
Fateh lımbardar and his brother Balkhta- 
war, They are described as having equal 
shares in a one-third share of the mauza, 
Gend Singh brother of Rup Singh is shown 
as being the owner of a one-third share 
and Meharban is shown as being the 
owner of the remaining one-third share. 
In each case the extent of the share 
is specified in one of the columns of the 
statement, and it is further to be noticed that 
the revenue payable in respect of each one- 
third share is set out in detail. It seems 
to us, therefore, that it is idle for the ap- 
pellants to argue upon this document that 
the family was-a joint Hindu family atthe 
time it was prepared. Here we have a 
plain statement that the parties have agreed 
to hold the’ property in definite shares 
whish are specified with all the particularily 
which is possible, and we have it definitely 
laid down that at any time a co sharer 
pleases he may call for partition, that. is, 
actual division of the village upon the basis 
of the shares so recorded, Once the 
members of a joint family have agreed_and 
declared their intention to hold the pro- 
perty in definite shares the family is no 
longer a joint family at all and we-deem 


it ufinesessary to cite any authority for a 


proposition so well established. It may, of 
course, be that no actual division of the . 
property takes place, but the result of an 
agreement or dasclaration such as we have 
referred to is that from the time it is 
made the parties thenceforth hold the pro- 
perty*not as joint tenants but as tenants- 
in-common. . 


There are other statements in this wajib 
ul-arz whieh support this obvious interpre- 
For example, in seation 111 of the 
wajib-ul arz, which deals with the collection 
of rents and the payment of rovon, wa 
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have a statement that every co-sharer has 


_ the right of realizing his portion of the 


z 


- of his one-third 


` mortgage made by the 


_of Sehauna. 


rents from the tenants and that the col. 
lestion cf rents is not the, sole prerogative 
of the lambardar. It seems needless for 
us to pursue this matter any further. The 
wajib-ul-arz entirely supports, the ease for 
the defendants and can in no way be treated 


„as evidence for the purpose of showing 


that in the year 1869 this family was a 
joint family holding joint family property in 
the proper sense of the term. 

“With regard to the khasra Exhibit 6 
upon which the plaintiffs rely so strongly, 
all we need. say- ig that it does not appear 
to us to justify the conclusion that the 
family was joint. “Ib is true that in the 
column describing the owners of the various 
plots of land in the village all the 
members of the family are mentioned 
together and there is no statement regard- 
ing the definite shares in which the parties 


. hold. We doubt whether in any oase it 


would be necessary for the purpose of the 
khasra to set out any definition-of shares, 
but after all what really matters are 
statements contained in the khewat and the 
wajib-ul-arz, for’ those are the documents to 
which regard must be had for the purpose 
of ascertaining the proprietary rights of 
the parties. The khewat is~ the proprietary 
register and we have already referred to 
the extract from that document which is 


- set out inthe wajib ul-arzand which desides 


the matter conclusively. 

It has already been stated that in the 
year 1873 Meharban Singh made a gift 
share mentioned in the 
wajib-ul-arz to the defendant Bakhtawar 
Singh, and itis in this way that - the de- 
fendants between them have come to own 
a two-thirds share of the village. The 
fact that such a gift was made so long 
back is, we think, avery strong proof that 
the family was separate at that tims. 
We have already mentioned that one of 
the defendants’ witnesses deposed: to a 
plaintiff Chaubar 
Singh in his favour. This document ~ ig 
Exhibit A-30 and was executed by Chaubar 
Singh on the ‘16th of September 1912, 
It purports to be a’mortgage of Chaubar 
Singh’s own, separate share in the village 
If anything ware needed to 
settle the matter more conclusively than 
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it has been, we might referto a document 
called a tamliknama which is Exhibit A-2, 
It is proved that this document was executed 
by Chaubar Singh, Kalka Singh and 
Khuman Singh, the father of the third 
and fourth plaintiffs, on the 21st of November 
1890. The document was executed for the 
purpose of securing maintenance to the 
widow of one Chhattar Singh, who was 
the brother of Chaubar Singh. It is 
expressly stated in this document that a 
one-twelfth share of Mauza Sehauna be- 
longed to the deceased Chhattar Singh and 
was in his possession. It was further stated 
that after the death of Chhattar Singh this 
property came into possession of the exesu- 
tants of thé deed. The deed went on to provide 
for an annuity payable to Chhattar Singh’s 
widow on her executing a dead of release to any 
claim to the one-twelfth share of the village 
held by her husband. These documents 
knock the bottom out of the plaintiffs’ case 
that the family was a joint family up till 
the time the present suit was brought. 
The result is that we have no doubt 


whatever that the finding of the Subordi- 


nate Judge on this issue was perfectly 
correst. The family is not a joint family 
and'the property in suit is not joint family 
property, but is proved to have baen divided 
in the sense that the parties agreed 
years ago to hold it in definite shares. On 
“this part of the casa the appeal must 
fail. We are satisfied also that the Sub- 
ordinate Judge-was right in finding that 
the items of properly Nos, 2, 3,475 and 6 
specified in List A attached to the plaint 
are the separate property of the defendants. 
There remains only the other point de- 
sided by the Court below, namely, that 
the suit for the partition of Manza Sehauna 
is not oentertainabla by a Civil Court. 
We think this decision is correct. What 
appears to have happened in the Revenue 
Court was this. An application for parti- 
tion was made by the defendants in which 
they stated that their shara of the village 
amounted to two-thirds. Notices were issued 
to the other oosharers and the present 
plaintiffs came in .and objected that the 
khewat bad been wrongly prepared and 
that the shares were not correctly stated. 
The plaintiffs claimed that they were the 
owners of a one-half share of the village 
They asked the Assistant Collector to stay the 


s 
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partition proceedings until they could apply 
to have the khewat amended. This application 
- was granted and a separate petition was then 
put in asking that the kheiwat might be framed 
in the manner contetded., for by the plaintiffs. 
This application was sent for an inquiry 
to a Naib-Tahsildar, who investigated the 
matter and reported that the plaintiffs were 
not ertitled to have any correction of the 
khewat made. His opinion was that the 
plaintiffs had only a one-third share in the 
village and he suggested i in his report that 
if the plaintiffs had any casé to make out 
on this ground, they should go to a. Civil 
Court for a declaration of their right. This 
. report was afterwards considered by_the 
Assistant Collector, who agreed with the 
Naib-Tahsildar and dismissed the application. 
It so happened that the Assistant Collector 
who dealt with this application for correo- 
tion of the khewat was the same officer 
before whom the partition proceedings were 
pending. We are unable to entertain the 
argument that the order of the Assistant 
Collestor disposing of the application for 
amendment of the khewat can be treated in 


any way as au order passed under section - 


111 of the Land Revenue Act requiring the 
present plaintiffs to go to a Civil Court 
for the purpose of having their title deter- 
- mined. If no order is 
last named section by which the question 
ef title is referred for disposal to a Civil 
Court, the Civil Court has no jurisdiction 
to entertain. any suit for partition. The 
exclusive) right to make the partition is 
reserved to the Revenue Court. The Court 
below was right, therefore, in saying that 
the present suit, so far as it regards the 
division of Mauza Sehaune,* is not entertain- 
able. 

The result of all this is that the decision 
_of the Court below is affirmed The appeal 
fails and is dismissed with costs. 

Appeal dismissed, 


INDIAN OASES, 


made under this. 


[1918 


` 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civit Reviston Petition No. 65B or 1917, 
September 13, 1918. . 

2 Present — Mr, "Mittra, A. J.O. 
KARAN KHAN— PLAINTIFE— APPLICANT 
versus 
DANGUSHTI AND ANOTBER— DEFENDANTS 


Nos. 1 AND 2—Non- APPLICANTS, 
Transfer of Property Act (1V of 1882), s. 6 (e)— 


: Assignment=Contract of service, whether assignable. 


A contract of service being a personal contract is 
not assignable before breach, as the transfer wonld be 
of a mere right to sue, [p 902, col. 2.] 


Petition for revision of the decree of the 
Judge, Small Cause Court, Daryapur, i in Civil 
Suit No. 1035 _of 1916, dated the 12th 
February 1917. 


“FACTS appear from the following judg- ` 


ment of the lower Court:— 

“The facts-of the case are that the defend- 
ants Nos. 1 and 2 had executed a service 
bond in fayour of defendant No. 3 on 16th 
May 1913. The defendant No. 1 receive 
Rs 42 thereunder and agreed to serve for 
6 months. It was further agreed that in 
case defendant No. 1 failed to serve, he 
shall be Hable to pay damagesat 6 annas 
per day. The defendant No. 1~served 
only for 3 months till 1€th August 1913. 
The defendant No. 3, therefore, sold his 


deed of assignment dated 20th July 1916, 
Plaintiff now brings this suit to recover 
damages Rs. 38-12 0. Ib is contended for 
the defendants Nos. 1 and 2 thatthe snit 
cannot lie. In view. of the case reported 
as dbu Mahomed v. 8S. O. Chunder (1), 
I hold that this suit cannot lie, as de- 
fendant No. 3 clearly transferred his mere 
right to sue, which cannot be transferred 
under section 6, Transfer of Property Act. 
It is held in the above cases that such a 
claim does” not fall under the definition of 


: actionable claim. Suit dismissed with costs, 


Defendants” costs on plaintiff.” 
Mr. K. V. Deoskar, for the Applicant. 


Mr,” Aimaram Bhagwant, for the Non. 
Applicants. 
ORDER.—Following Abu Mahomed v, 


8. O. Ohunder (1). I agree with the lower 


Court that the contract of service was not 


assignable. The transfer was of a mere 
right to sue. lt was certainly not assign- 


able Before the breach, as the contract 
(i) 1 ind: Cas,.827; 36 0. ads; 130. W. N. 384, 


right under the deed to- plaintiff under a ` 


~ 
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Pa 
was a personal one. After the breach the 
master was entitled to damages only, 
although the parties have named a fixed rate 
of damages for each day óf absence from 
work, .The petition of revision is, therefore, 
dismissed with costs. I fix, Rs. 5 as Pleader’s 
fee in this Court. a. 

` sre Petition dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Civie Arpegan No 299 or 1916, 
April 10, 1918, 

Fresent:—Sir Henry Richards,- Kr. N 
Chief Justice, and Justice Sir P. C. 

: Banerjee, KT. - 

SURAJ BHAN-—DEFENDANT—ÅPPELLANT 
versus 


HASHIM BEGAM AND OTHERS— PLAINTIFFS 


- == RESPONDENTS, 

Caa dct {IX of 1872), s. 70—Sale—Considera- 
tion, part of, left with vendee to pay off creditor of 
endor --Payment in ewcess of amount left with-vendee 

cess amount, whether can be recovered from vendor, 

UA erù sale-deed executed by the plaintiff in 
favour of the defendant, a sum of money was left 
with the \defendant for payment to a creditor of. 
the plaintiff who held a mortgage over some other 
property belonging to the plaintiff. Defendant 
paid off the mortgage with a sum in-excess of that 
which was left with him. Ina suit by the plaintiff 
to recover a portion of the consideration for the salé 
which had been left unpaid: 

Held, that the defendant could not be allowed toset 
off the amount paid by him to the plaintiff’s creditor 
in excess of the amount that was left witli him, inas- 
much as the excess payment-was not obligatory npon 
the defendant. [p. 903, col. 1; p. 904, col. 1.] 

Second appeal feom a decreeof the District 
Judge, Moradabad. 

Mr. Kailas Nath Katju, for The Hon’ble Dr, 
Tej Bahadur Sapru, for the Appellant: : 

Dr, 9. M. Sulaiman, for the Respondents.~ 

JUDGMENT.—The point which arises in 
this) appeal is as follows, Certain im. 
moveable property was sold for a considerable 
sum of money. In the sale-deed the oon- 
sideration is stated to have been received 
in a certain way (as per details 
at the foot of the deed). According 
to this detail the vendee was to retain a 


sum of Rs. 8,150 for payment to a certain 
4 A b - 
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“paid the oreditor of 


- 
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oreditor of the vendors who had a mort. 

gage upon other property belonging to the 
vendors, and which was no part of 
the property sold to the vendee. Some 
delay seems to have taken ‘place in the 
registration of the deed and as a con- 
sequence, the vendee alléges that he did 
not pay the Rs. 8,150. Eventually when 
he succeeded in getting the sale-deed re- 
gistered, he went to the oreditor and 
offered him the Rs. 8,150, which the 
creditor refused to receive besause further 
interest had in the meantime accrued 
the sum “of Rs. 749 or 
thereabouts, The present suit was instituted 
by the plaintiffs to recover the portion of the 
purchase-money which they alleged had not 
been paid. The defendant admitted that a 
portion of the purchsse-money had not-been 
paid but he claimed oredit as against the 
amount that remained unpaid for the sum 
of Rs. 749 interest, which healleged he had 
the vendors, Both 
the Courts below held that assuming that 
the defendant had paid the creditor the extra 
sum of Rs. 749 for the interest which had 
accrued, he could not plead this as a set- 
off against the plaintiffs’ 
unpaid purchase- -money upon the ground 
that there was no obligation onthe vendee 
to pay any money to the creditor except the 
Rs. 8,150, which had been left with him by the 
veudors. Insesond appeal to this Court it has 
been urged that the view taken by the Coarts 
below was insorrest and section 70 of the 
Contract Act is relied upov. That section 
provides that “where a person lawfully 
does anything for another person, or delivers 
anything to ‘bim, not intending to do so 
gratuitously and such other person enjoys 
the benefit thereof, the latter is bound to 
make compensation to the former in respgot 
of or to restore the thing so done or 
delivered.” We do not think that this 
section applies to the circumstances of the 
present case. It was admitted at the Bar 
that if the sale-deed had been silent 
about payment to the creditor of the 
vendors and that the vendee of his own 
‘motion had paid off the creditor, he sould 
not have pleaded such payment as a set- 
off against the purchase- -money. We think 
that exactly the same reasoning applies to 
the present case. A ‘cording to the sale-deed 
the only sum whioh the yendee was requested 


~ 


claim for the. 
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to retain out of the purchkase-money and 
pay to the creditor, was the ‘sum of 
Rs. 8,150. The payment of the balance 
was a payment gratuitously made. We 
have already pointed ont thatthe property- 
< mortgaged to secure the sum due to the 
creditors was no part of the property sold. 
It may be of course that the plaintiffs 
have benefited by the payment to the 
sreditor, but this by itself is no suffoient 
ground to entitle the defendant to set it 
off against the plaintiffs’ claim. We dismiss 

the appeal with costs, 

Appeal dismissed, 
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Messrs. M. Y. Joshi and F. V. Ohetale, for 
the Appellant. 

The Hon’ble Sir B, K. Bose and Messrs. V. 
Bose and Hraksha, for the Respondent, 

JUDGMENT.—Appeal by the defendant. 
The facts out cf which this appeal arises 
are briefly these. The defendant in 1907 
filed a suit in the Court of Small Causes, 
Bombay, for the prico of goods sold, the 
defendant in the‘ suit being described as 
Mannalal Ramehandra residing in Bombay. 
An ex parte decree for Rs. 1,710-6-0 was 
passed. In execution the judgment debtor 
was arrested and imprisoned, and then re: 
leased as his subsistence allowance was not 
paid. The Bombay decree was transferred 


_ for execution to the Court of the District 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Oivin Arrear No. 363 or 1917. 
2 July 16, 1918. 
_ Present :—Mr, Batten, A. J. C. 
GANDELAL M., G. HAZARILAL— 
, DeFENDANT— APPELLANT 
versus 4 


MANJEE SONAR—-PLAINTIFF— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s.47, O, 
XXI, rr, 58, 63—Rvecution—Attachment—Objection by 
stranger, dismissal of, on ground that he was party to 
suit—Appeal, whether lies—Suit, regular, maintain- 
ability of. 

Where in execution of a decree a person who 
claims that he was not a party to the suit prefers an 
objection to the attachment of certain property in 
the capacity of a stranger to the suit and the 
objection is dismissed on the ground that he was 
a party to the suit, no appeal lies against the order 
dismissing the objection but it is open to the objector 
to file a regular civil suit to establish his right to 
the property attached. [p. 905, col. 1 ] 

In such cases tho test is whether tho claim as 
laid by the objector is adverse to the claims of the 
real judgment-debtor, and an objector claiming under 
a paramount title isnot deprived of his ordinar 
remedy of a regular suit merely because his objection 
is dismissed on the ground that he is held to bea 
party to the suit. [p. 904, col 1.] Ñ 


Appeal against the decree of the Pivi- 
sional Judge, Nagpur Division, in Civil 
Appeal No. 132 of 1916, desided on 16th 
April 1917, arising ont of Civil Suit No. 
5S of 1915, decided by the Additional 
Sub-Judge, Kamptee, on the .26th Septem- 
ber 1916, = 


Judge, Nagpur, and the jewelry of the pre- 
sent plaintiff-respondent Manji son of Dipa- 
ram. was attached. He lodged an objection 
under rule 58, Order XXI of the Ist 
Schedule to the Civil Procedure Code, on 
the ground that he was nota party to the 
suit and that the jewelry was his. The 
Additional District Judge dismissed the 


objection, holding that the objector was a . 


party to the suit. The objestion was dis- 
missed as the executing Court held that 
the objector was a party to the suit, since 
the debtor inthe guit was a firm of which 
the objector and his brother Ramohandra 
were the partners. The respondent has 
brought the present suit to resover from 
the decree-holder the money which he paid 
in satisfaction of the deoree to get his 
jewelry released from attachment. The 
learned Snub-Judge held that the respondent 
was not a party to the suit, the person 
against whom the deores had been passed 
baing his brother Ramchandra in his in- 
dividnal capacity, and desreed the respond- 
ent’s claim. In appeal the learned District 
Judge upheld the decree, taking the same 
view as to the facts. It was also contended 
in first appeal that the suit was barred by 
the rule of res judicata, it having been 
decided in the execution proceedings that 
the responlens wasa party to the suit and 
that the remedy of the objector was by 
way of appeal from that decision. The 
learned Divisional Judge held 
the dismissal of the objection was not a 
decision under section 47, Oivil Procedure 
Code, of a question arising between parties 
sto the suit, and that a separate suit lay 


that 


4 
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.under rule 63 of. Order XXI, The first 
ground of appeal to this Court is that the 
éxecuting Court having held that the re- 
spondent was a party to the suit, that finding, 
not having been appealed against. is con- 
clusive. It is argusd that the executing 
Court was bound to determine whether or 
not the objector was a party to the suit, 
and its decision that he was such a party 


is a decision that the question was one be- . 


‘tween the parties to the suit within the 
meaning of section 47, and not having been 
appealed-againsé is a final desision. 

I am of opinion that the view taken by 

“the Divisional Judge is correct. There is 
no reported case exactly on all fours, ‘but 
in Upendra Nath Kalamuri v. Kusum Kumari 
Dasi (1) it was held that an objection 
made by a shebatt of a deity, against whom 
a decre had ‘been passed as shebatt, that 
the property attached was his private pra- 
party,” was not an objection by a party to 
the snit as such within the meaning of 
section 47, and an appeal did nót lie against 
the order on the objestion. If the same 
individual can claim to be regarded as 
having two capacities in one of which he 

“was not a party to the suit, a fortiori a 
person who slaims that he was not a party 
to the suit can make an objection in the 
capacity of a stranger to the suit. The 
test is laid down at page 450* of the case 
cited, and is whether the claim laid by the 
objector is adverse to the claims of the real 
judgment debtor. The nature of the pro- 
ceedings is to be judged by, the claim of 
the objector, and an objector claiming 
“under a paramount title is not deprived 
-of his -ordinary remedy merely because his 
objection is dismissed on the ground that 
he is held to be a party to the suit, 

.-The second ground of appeal oalls in 
question the concurrent finding of both tha 
lower Courts that the decree was against 
< Ramchandra individually. This appears to 
be a finding of fact, binding on this Court, 
It is argued by the learned“Advocate for 
the appellant „that the interpretation of a 
decree isa question of law. In any case 
I am of opinion after studying the record 
that the desision of the lower Courts is 


indubitably correct. Whatever the nature 
— (1) 27 Ind.-Cas, 328; 42 0, 440; 190, W. M. 520; 
20 C. L, J. 485. 


*Page of 42 0.—Fd, 
< 
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of the suit that the appellant should have 
brought or intended to bring, the svit and 
decree were actually against the individual 
Ramchandra. 
The appeal is dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 397 or 1915. 
April 12, 1918. 
Present:—Mr. Justice Piggott 
and Mr. Justice Walsh. 
UMRAO SINGH AND ano1nsr— 


~ Puantives—AppeLuanrs 
versus 


UMRAO SINGH—DBEFENDANT— 


i RESPONDENT. | 

Partition Act (IV of '893), ss. 2, 3—Partition, suit 
for—Defendant claiming to ewercise right of pur- 
chase — Withdrawal of suit, application for, whether can 
be allowed—Civil Procedure Code (Act V of 1908), O 
KAI, r.1. 

Ina suit, for partition of a house the plaintiff 
stated that the partition of the house by metes and 
bounds would spoil the house altogether and asked 


' 


“the Court under section 2 of the Partition Act to 


order a sale of the house. The defendant claimed 
to exercise his right under section 3 .of the Act to 
buy the plaintiffs share at a valuation to be fixed by 
the Court. The Court proceeded to cause a valuation 
ofthe house to be made and after it had fixed the 
valuation of the plaintiff’s share, the latter filed an 
application for leave to withdraw the suit with 
liberty to bring a fresh suit, which was dismissed: 

Held, that the application having been made at 8 
time when matters had reached a stage at which the 
defendant was entitled to the benefit of the claim 
whieh he had put forward under section 8 of the 
Partition Act, the Court exercised a sound discretion 
in refusing to allow the application, [p. 06, col. 2.] 

First appeal from a decree of the 
Additional Subordinate Judge, Meerut. 

Dr. Surendra Nath Sen (with him Mr, 
B. E. O'Oonor), for the Appellants. ` 
The Hon’ble Dr, Tej Bahadur Sapiu and Mr, 
Girdhari Lal Agarwala, for the Respondent, 


JUDGMENT -—The appellants in this Court 
were the plaintiffs in a suit for partition, 
They owned between them 8-1¥ths of a certain 
house. The defendant owned the remaining 
1.19th share. In their plaint at paragraph 
4 the plaintiffs stated that, regard being 


< 
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had to its accommodation, the partition of 
the house in suit would spoil the house 
altogether so that it would not “ab all remain 
comfortable for residential purposes.” 
Hence the plaintiffs asked the Court under 
gestion 2 of the Partition Act (LV of 1893) 
to order asale of the house. In reply the 
defendant raised alternative pleas. In tho 


first plasa he alleged that a partition of 


ibe house by metes and bounds could be 
effected to the mutual convenience of the 
parties, provided it were effected ina 
certain way. In the alternative he pleaded 
that, if the Court held that the house could 
not reasonably or conveniently be parti- 
tioned and was prepared to ascept the 
plaintiffs’ prayer for an auction-sale, then 
the defendant claimed to exercise his right 
under section 3 of the same Act to buy 
the plaintiffs’ share at a valuation. At a 
Jater stage itis quite clear that the defend- 
ant was prepared to withdraw, and did 
ideaa his objestion to the plaintiffs’ 
allegation that the house could not con- 
veniently be partitioned. He eleated to 
abide by his alternative claimto purchase 
ata valuation to be fixed by the Court, The 
Court proceeded accordingly to cause @ valua- 
tion to be made, obtained a réport from 
Commissioners, heard objections to that 
report and fixed the value of the plaintiffs’ 
share at Rs. 6,000. It has framed 
decree accordingly, permitting the defendant 
to purchase at this price. In the memo. 
randum of appeal before us it is contended, 
firstly, that the Court below has misinter- 
preted sections 2 and 3 of the-Partition Act. 
We think that on -tbe contrary the Court 


-below has properly applied thosa sections 


according to their plain meaning. The 
suggestion that the Court could not legally 
take the action which it did, without first 
taking evidence and recording an affirmative 
finding to the effect that the honse sould 
not conveniently be partitioned and that its 
sale by auction would baə: more beneficial 
to the share-holders, comes with an ill- 
grace from. the plaintiffs-appellants. They 
are, as a matter of fast, trying to make 
it a grievance that the Court accepted their 
own allegations of faot to be 
Moreover, a8 we have already pointed out, 
‘the defendant in a subsequent pleading had 
virtually accepted the same position. Finally 
it has been urged upon*us that, at a later 
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Nad oc 
stage of the trial), -when the plaintiffs 
“discovered what the result of the proceedings 
was likely to “be, they asked permission of 
the Court to withdraw from their suit, with 
leave to bring a fresh suit, and that this 
request was refused. Under the circumstances 
the Court below exersised a sound discretion 
in refusing to allow this application. Matters 
had reached a stageat which the defendant 


was entitled to the benefié of the claim . 


which he had put forward under ‘section 
3 of the Partition Act, and in any case 
.the application. for withdrawal’ filed by the 
plaintiffs does not satisfy the sonditions 
laid dowx by Order XXIII of the Code of Civil 
Prosedére. In the memorandum of appedl 
before.us there is no definite plea tbat 


the finding of the Court below, fixing the ` 


value of the plaintiffs’ share at Rs, 6,000, 
is incorrect. Even if we can understand the 
paragraph of the memorandum of appeal 
before us as suggesting such a plea, it seems 
to us that the finding of the Court below 
is in accordance with the weight of the 
evidense. The result is that this appeal 
fails and we dismiss it with costs. 

eae _ Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Crvin Appear No. 3340r 1917. 
September 12, 1918. 
Present:—Mr., Mittra, A. J. O, 
BALIRA M—PLAINTIFF — APPELLANT 
versus j 
GANPAT — Deranpant—Rasponpent. 

Civil Procedure Code (Act V of 1908),. O. VI, r. 17, 
O. XXIII, r, 1—Amendment of plaint—- Withdrawal of 
suit—Appeal, second—Delay in making application, 
effect of. : 

Plaintiff brought a suit for a declaration that a 
certain sale-deed executed by his father was,a bogus 
transaction. Ata later stage the plaint was amend- 
ed soas toinclude a claim for possession of the 
property sold. Both the trial Court and the Court 
of first appeal held that consideration had passed 
for the sale and dismissed the suit. In second 
appeal it was sought to impeach the sale on the 
ground that it was not for antecedent debts or for 
legal necessity and was, therefore,not binding on 
the plaintiff: 


? 


S 
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Held, that ab such alate stage of the proceedings 
the plaintiff could not be allowed either to amend 
his pleadings or to withdraw from the suit with 
liberty to bring a fresh suit, 5 

\ Appeal against the desree of the Special 
Additfonal District Judge, Akola, dated the 
27th April 1917. . 

Mr. V. V. Ohitale, 
lant, : 

_ JUDGMENT,—This second appeal arises 
out of a suit for a declaration that a sale-deed 
dated the 5th December 1910 executed by. the 
plaintiff's father Parashram . in favour of 
‘the defendant’s father was a bogus transac- 

‘tion. At a later stage the plaint was 
amended so as to include a claim for posses- 
sion of a half -share of the property sold. 
It may be noted that in a previous liti- 
gation between the defendant’s father and 
the plaintiffs uncle Krishna it has 
been decided that Parashram had only a 
right to convey a half share in tHe field. 
Now both the Courts below have held 
that the transaction in favour of the de- 
fendani’s father-was not a bogus transaction 
and that there was consideration for the 
sale. The suit has, therefore, been dismiss- 
éd. a, 

“In second appeal ib is contended that 
the sale by the father was ` not for an 
antecedent debt nor for Tegal necessity. 
This is a point which the plaintiff never 
raised in the Courts below. Having regard 

. to the fact that the plaintiff originally 
same into Court with a relief fora declara- 
tion based dpon a particular groand, it 
is uot «competent to him now to insist 
upon the invalidity of the sale-deed upon 
grounds- not raised GC 
scarcely any suggestion that the property 
Was joint ancestral property in which the 

` plaintiff had a right by birth. After four 


for ‘the Appel- 


—years of litigation I cannot allow the 
plaintiff either to amend his pleadings 
or to withdraw from the suit with 


liberty to bring a fresh suit. Ib is argued 
that recent decisions have pointed out that 
a father has “no power to sell ancestral 
family property except for legal necessity 
or for what is strictly an antecedent debt. 


The -Privy Counsil — decisions site 
with approval the Full Bench ruling 
of the Allahabad High Oourt in 


Ohandradeo Singh v., Mata. Prasad a), a 


: < G 
- (1) 1 Ind, Cas. 479; 81 A. 176; 6 A, L. J, 263, 
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case which was followed in 1913 by the 
Judicial Comimissioner in Hira Ram v. Udhe 
Ram (2). I am, therefoie, unable to accede 
to the prayer that either the pleadings should 
be allowed ta be amended or that the plaintiff 
should be given liberty to bring a fresh suit, 
The appeal is, therefore, dismissed. Thera 
will be no order for costs, as the respondent 
appears in person. 
f Appeal dismissed, 


~ 


(2) 19 Ind. Cas. 861; 9. N. L. R. 74. 





CALCUTTA HIGA COURT. 
AppeaL FROM Oxper No>310 cr 1916, 
June 4, 1918, 

Present :—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr. 
SATISH MOHINI DEBYA AND orusrs 
—JULGMBNT-DEBTORS - APPELLANTS 
VETSUE 


PABNA BANK, LIMITED —DECREE HOLDER 


— RESPONDENT, 

Mortgage decree, whether can be executed against 
some owners of équity, of redemption -Limitation Act 
{TX of 1908), s. 15—Evecution of decree— imitation 
suspension of, while case struck off. A 

A mortgage decree cannot be executed against 
some of the owners of the equity of redemption [p. 
908, col. 1.] 

After the final decree in a mortgage suit had 


„been set aside in appeal as against some of the 


defendants and the case as against them was ordered 
to be retried, the decree-holders applied for execution 
of the decree as against the other defendants, but 
the executing Court, declining to issue exeoution 
until the liability of the defendants against whom 
the decree had been set aside was finally settled 
made an order striking off the execution case for 
the present: 

Held, that the execution of the decree was stayed 
by the Court’s order striking off the execution case 
so that limitation in respect of execution did not 
begin to run until the liability of the defendants 
against whom the decree had been set aside was 
finally settled. [p. 908, cols. 1 &2,] 

Appeal against the order of the Subordi. 
nate Judge, Pabna and Bogra, dated the 18th 
July 1916. k 

Dr, Dwarkanath Mitter, for the Appel- 
lant. 

Babus Brojalal Ohuckerbutiy and Gurudas 
Sinha, for the Respondent. 

JUDGMENT. 

Frercaeg, J.—This is an appeal by the 

representative, the widow, of a deceased 
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judgment-debtor against the order of the 
learned first Subordinate Judge of Pabna, 
dated the 10th July 1916, directing exe- 
cution to issue in respect of a certain decree. i 
Thé matter is an extremely simple one if 
we take the material facts and confine our 
attention to them. The husband of the 
appellant was a party /to a mortgage in 
favour of an institution called the Pabna 
Bank, Limited, which is a financial insti- 
tution, I am told, constitnted of the local 
lawyers practising at Pabna. That mort- 
gage was dated the 16th June 1908. It is 
stated that nine days before the mortgage, 
the husband of the appellant, that is-the 
judgment debtor Basant Kumar Roy, exe- 
cated a deed of gift of one of the properties 
in the town of Pabna in favour of his 
wife, the present applicant. Be that as it 
may, the Pabna Bank, Limited, instituted 
in the year 1908 a suit on their mortgage. 
They obtained a decree on the 15th Febru- 
ary 1909, and the order absolute for sale 
was made on the 25th November of the 
- “game year. Subsequently, the defendants 
` Nos. 2, 3 and 4 took further proceedings 
in the matter. .The case came up to the 
High Court. The decree as against the 
defendants Nos. 2,,3 and 4 was set aside 
and the case was ordered to be retried, 
But the deeree and the order absolute for 
sale as against the other defendants were 
not interfered with. In-tke meantime, on 
the 27th May 1913, an application was 
made for execution as against the defend- 


ants’ other than- the defendants Nos. 2, 3 
and 4. 16 is quite obvions that a mort- 
gage decree cannot be executed against 


some of the owners of the equity of re- 
demption, and the learned Judge to whom 
the application for execution was made said 
that he was riot going on with that case 
until the liability of the ‘defendants Nos. 
2,3 and 4 had been finally settled. This 
was clearly a proper order, Inthe result 
the case was tried against the defendants 
Nos. 2,3 and 4. It was decreed on the 
6th February 1915 by a-preliminary decree 
and the-final decree was passed on the 
27th September 1915. Then comes the pre- 
sent application. ! 

The point made is that the desree-holders 
cannot execute the first decree because it is 
barred by limitation. THat is quite clearly 
not so, Execution was clearly stayed by the 
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order of the 27th May 1912. The Judge 
said that he declined to make any order 
in the execution case until the liability 
of the defendants Nos. 2, 3. and 4 was 
finally settled and he struck off, as he 
stated in his order, the execution case for 
the present. What conld a party do then 
when the Judge said that until the liability 
of the defendants Nos. 2 3, and 4 was 
settled, he declined to issus execution? As 
a matter of fact, the learned Judge was 
quite right. It is quite impossible to exe- 
cute a decrees in a mortgage suit in the 
way it was suggested. If that is so, then 
limitation did not begin to run until the 
liability of the defendants Nos. 2,3 and 4 
was finally settled; and that was dore on 
the 27th September 1915. In that view, 
the case was clearly within time and no 
point can possibly be raised as against the 


-present application on the grcund of limit- 


ation. Dr. Mitter who appears for the 
appellant did not make a point as to 
whether the tabular statement did or did 
not comply with the terms of Order 
XXI, rule 11, Code of Civil Procedure.’ 
That matter seems to ba dealt with by the 
learned Judge of the Court below. If 
necessary, it is only a matter of amend- 
ment and amendment can easily be made. 
The decree was passed in 1909 against the 
defendants otber than the defendants Nos. 
2, 3 and 4 and the decree passed against 
the defendants Nos. 2, 3 and 4 on the 
6th February 1915 was made absolnte on 
the 27th September of the samé year. 
Under and by virtue of those desrees, the 
mortgagees, the Bank, are entitled to have 
the property brought to sale and the pro- 
ceeds dealt with in accordause with the 
terms thereof. -The real point that Dr. 
present appeal 
is the question of fraud and various charges 
of a similar nature made against the 
Pabna Bank in the Court below. That 
question obviously cannot be gone into in 
a matter of this nature. This is an appli- 
sation to execute certain decrees that 
have been passed and are found to ba bind- 
ing. Solong as those decrees remain an- 
disturbed, it is quite cledr that it oanndt 
be said that execution ought not to issue 
because they were obtained by some im- 
proper means. Those decrees, as long as: 
they stand, obviously must be treated as 


, 


> 
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decrees binding on the parties,’ and are In Suit No, 350 of 1913 the present 
liable to be executed. In my opinion, the plaintiff sued for possession of sir and 
_ learned Judge of the Court below came khudkast lands of Pinkapar, alleging that 
to a correct conclusion when he directed he had already received possession of the 
execution to issue in this oase. In that rest of the village. The defendant denied 
view, the present appeal fails and must in that suit that he had given back pos- 
be dismissed with costs. We assess the’ session of the village, and pleaded that 
hearing fee at one hundred rupees. the plaintiff could not bring a suit for 
Suausu. Hupa, J—I agree. possession of the sir and khudkast land 
Appeal dismissed, without ejecting the defendant from the 

village. The Court held that there was 

X EMESA -- no voluntary surrender of the village by 
the defendant, though the Court of Wards 
on behalf of the plaintiff realized rents” 
“from the tenante. The following passage 
from the judgment in Suit No, 350 of 
1913 gives the reasons for the dismissal 


NAGPUR JUDICIAL COMMISSIONERS °F , the suit :— 


COURT. ~ As tbe suit has not been properly 

Seconp CIVIL Appean No. 243 or 1917, #ramed nor does it include the whole of 
August 24,1918, . the claim which the plaintiff is entitled 

Al Present :—Mr, Mittra, A. J, 0; to make in respect ofthe village and the 
DEODHAR SHEOSINGH—Darenpant allegations made by plaintiff have not 
——ÅPPELLANT been established, I find thatthe plaintiff 

versus - = cañnot succeed. His present suit, there- 


S fore, fails and is dismissed with sosts,” 
Thakur NIHAL SINGH Pomes (Exhibit D-1). 


RESPONDENT, Ae, e 

Civil Procedure Code (Act V of 1808), s. 11, OIL, From this judgment there was an appeal 
r. 2—Res judicata —Former suit dismissed on technical but the appeal was withdrawn, The 
point-—Subsequent suit, whether barred. Appellate Court refused to give the 


In order to conclude a plaintiff bya plea of res _ plaintiff liberty to bring a fresh suit, 


a former suif between the same parties, for the same (Hxbibit D 3). mr 

matter, upon the same cause of action, It is ~ ln second appeal it is now contended 
necessary also to show that there was “a decision that the decree in the previous suit 
finally granting or withholding the relief sought, operates as res judicata and that the 
“Where a suit is dismissed for misjoinder or multi- OP eyes 0 pre- 
fariourness or because all the necessary parties sent suit 18 barred by rder II, rule #2, 
have nob been joined in #-or on any other purely The plaintiff, it is urged, should have 
technical point, a subsequent suit on the same cause pressed*the appeal with regard to the 


of action is not barred. [p 910, col. 1.] possession of sir and khudkast as he 
Appeal from the decree of the Court Was entitled to and left it to a fabars 


of the District Judge, Raipur, dated the 7th suit to- decide whether there wis an 
March 1917, in Appeal No. 342 of 1916. omission or relinguishment of his claim 
The Hon'ble Sir Bipin Krishna Bose, for . to the rest of the village, within the 


the Appellant. meaning of Order II, rule 2. Further ib 

Mr, P. 8. Kotwal, for the Respondent. is pointed out that the plaintiff obtained 
. SUDGMENT.—The plaintiff is the Zemin- no permission to withdraw from the suit 
dar of Gunderdehi and the defendant with liberty to bring -a‘ fresh suit, that 
was a thekadar of Mauza Pinkapar, which the plaint was not rejested, but the 
is one of the villages in the Zemindari. suit was -dismissed by ‘a decree, It is 
The-defendant held the village, according also urged that even if ‘the decision of 
‘to the plaintiff, under a lease from the the former Court was erroneous in law, 
plaintiff's grandfather- which- expired in——the decree is still binding on the plaint- 
1911. The . plaintiff, therefore, sues for - iff. , 
possession of the village inclading sir and In Sait No, 350 all the issues were 


“ khudkast apportaining thoreto, found in favour of the plaintiff except 


e 


Fa 
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that the Court held that there was no 
surrender of the village. The Court rightly 
or wrongly held that the plaintiff was’ 
bound to bring a suit for the village as 
well as the home farm land: in other words, 
the Court held that there was a defect 


“in the frame of: the suit, and hence the _ 


suit as framed was dismissed. 


Cases were cited before me to show 


_-~that -the cause of action in the suits is 


in favour 


identical, I will assume this, 
this judg- 


of-the appellant throughout 
ment. : 

In Satkappa Chetti v. Rani Kulandapuri 
Nachiyar (4) it was laid down: To 
sonclade a plaintiff- by & plea of 
res judicata itis not sufficient to show that 
there was a former suit between the same 
parties for the same matter upon the 
game” cause of action. It is necessary 
also to show that there was 4 decision 
finally granting or withholding the relief 
sought.” There was no final grant or 
withholding of the relief sought. The 
‘anit as’ framed was held to be not main- 
tainable. 


Neill, J. C., in Ganpat Rao v. Donia Patel 
(2) speaking of the rule of res judicata says: 

“It is sound law when a suit has been 
dismissed for misjoinder or multifarious- 
ness or because all the proper parties 
have not been joined in it or when it 
has been dismissed on a „purely technical 
pojat, a subsequeht suit is not barred. 


The decree read by itself is an un- 
gonditional dismissal of the suit, but we 
are éntitled to look at the judgment to 
see what was actually desided. in the 
view taken in the previous suit the 
“ frame of the suit prevented its determina- 
tion on the merits of the case. To use 
the words of Phear, J., in Futteh Singh v. 
Musammat Luchmee Kooer (3), “The fact that 


the Court has in form passed a decree 
dismissing the suit, does not alter the 
character of the determination.” — > 


The decree, -even if erroneous, must be 
Beld to be binding upon the plaintiff, as 
contended for the’ appellant; the appeal 


(1) 3M. H 0. R. 84 
(2) 3 ©. P. L. R. 3. 
(8) 21 W. B. 105, 
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/ : 
was withdrawn and no liberty to bring a 
fresh suit was given. 

The appellate proceedings have not, 
however, placed the plaintiff in a worse 
position than he was under the decree of 
the first Court, It is trae he might have 
pressed the appeal for “his slaim for home 
farm_land relinquishing his claim tothe | 
rest of the . village, but this he was‘ not 
bound to do, if he was prepared to take 
the rik of a different construction being 
put upon the decree of the first Oourt. 
The decrea, I have now held, does not . 
operate as res judicata, : 

The case is analogous to the case when 
a suit for a purely deslaratory decree is 
disniissed on the ground that consequen- 


tial relief should have been asked 
for. There ure a number of cases where it 
+has been held that a subsequent suit 


for possession is not -barred either 
section 11 or by Order If, rule 2, The 
difficulty has been felt mainly with re- 
ference to the application of sestion 43 of 
the Code of 1882, All the cases cited ara in 
favour.of the plaintiff and none in favour of 
the.defendant. In L. Rooke v. Dosai Sonar (4) . 
Stevens, J .C., followed the cases mentioned in 
Jibunti Nath Khan v. Shib Nath Ohuckerbutty ` 
(5), Komola Kaminy Debia v. Loke Nath Kur 
(6), Ram Sewak Singh v. Nakched Singh (7) 
and Mohan Lal v. Bilaso (8). To these I may 
add Bhola Singh v.. Gurdit Singh (9). 
I find the waight’of authority is distinctly 


by 


~ against the appellants’ contention. I hold that 


the suit is not barred either by section 11 or 
‘Order XX, rule 2. ` 
The appeal is, therefore, dismissed with 
costs. x 
—Appsal dismissed. 


(4) 7 0. P. L. R. 63. 
(5) 8 C. 819; 10 O. L. R. 537; 4 Ind. Dec (x. s.) 
529. ` 
(6)-8-C. 835 foot-note; 11 O. L. R. 183; 4 Ind, Dec. 
532 


8 e 
(7) 4A. 261; 2 Ind. Dec. (N. 8.) 830. 
(8) 14 A. 512;A, W, N. (1892) 80; 7 Ind. Dec. (n.3.) 


696, 
(9) 66 P, R, 1884. ‘ 
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-MOHINI MOHAN SIKKAR V, NAVADWIP CEANDRA BISWAS, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE ORDER No, 848% OF. 
1917. X 
Jaly 31, 1918. ; 
Present: —Mr. Justice Teunon and 
- Mr, Justice Cuming. 
MOHINI MOHAN SIRKAR, minor, AND 
OTHERS— DECREH/HOLDERS— APPELLANTS 
versus 


NAVADWIP CHANDRA BISWAS— 


J ULGMENT- DEBTOR—— RESPONDENT. 

Execution of decree—Application for attachment of 
moveables—Subsequent application for attachment of 
immoveablés, ithether in continuation of previous appli- 
cation—Limitation. 

On the 26th of August 1918 a decree-holder made 
an application for execution of a decree for 
arrears of rent, which he had obtained on the 10th of 
December 191 2 ‘praying for the attachment and sale 
of the judgment-debtor’s moveable properties. Pro- 
cesses were issned accordingly, but as the result of 
proceedings taken by the judgment-debtor, the 
attachment of moveables was found to be imprasti- 
cable. Thereupon on the 22nd ,February 1917 the 
decree-holder prayed that he should Ye permitted 
to proceed against the judgment-debtor’s immove- 
ablo properties. Permission was granted and on the 
24th February 1917 the decree-holder filed alist of 
the immoveable properties against which he desired 
that proceedings should be taken: 

Heid, that the applications of the 22nd and 24th 
February 1917 should be regarded and treated as in 
continuation of the application made on the 26th 
August 1916 and that, therefore, there was no bar of 
limitation to the oxecution sought by fhe decrees 
holder: [p. 912, col. 1.] 

Asgar Ali v. Troilokya Nath Ghose, 17 C. 631; 8 Ind. 
Dec. (N. 8.) 960 (F. B.), distinguished. / 

Gnanendra Kumar Rui Chowdhury v. Shayama 
Sunder Jen, 44 Ind, Cas. 563; 22 C. W, N. 540; 27 0. 
L. J. 898, applied. 

“Where on an application for execution of a decree 
de in accordance with law, exeoution cannot be 
successfully taken against the property specified in 
the application\by reason of causes for which tho 
decree-holder is in no way responsible, hé should not 
be confined to the properties first specified, but it 
is open to him to ask tho Court to proceod against 
other properties specified in his further supplement- 
ary list. [p. 912, coL 1.] 


‘Appeal against the order of the Dise 
triot Judge of Zillahe Murshidabad, dated 
the 16th June 19:7, reversing’ that of the 
Officiating Munsif, Berhampur, dated the 24th 
March 1917. 


Babus Gunada Charan Sen for Babu Mohini 
Mohan Chatterjee, for the Appellants. 

Babu Purna Ohandra. Roy, for the Respond- 
ent. _. / N 

` JU DGME NT.—This aa arises out of 


certain execution proceedings. It appears 
that on the 10th December 1913 the decree» 


1. 


va 


N 


` properties. 


holder-appellant obtained a decree for 
arrears of rent against the judgment-debtor- 
respondent in this appeal. On the«26th 
August 1916 the desree-holder made an‘ 
application forexesution, and in the same .~ 
application prayed for the attachment ~and 
sale `of the judgment-debtor’s moveable 
Processes: were issued ascording- 
ly, but as the result of proceedings taken 
apparently by the judgment-debtor the 
attachment of moveables was found to be 
impracticable, Thereupon on the 2%2nd 
February 1917 the decree-holder prayed 
`\ that he should be’ permitted to proceed 
against the judgment-debtor’s immoveable 
properties. Permission was granted and on 
the 24th February 1917, the decree-holder 
filed a list of the immoysable properties 
_ against which he desired that proceedings 
should be taken. p 


The application made on the 26th August 
1916 was admittedly within time. But 
the Court of first appeal has held that the 
applications made on the 22nd and 24th 
February 1917 were barred by the three 
years’ rule of limitation to be found in 
Article 6 of Schedule [Ii of the Bengal 
Tenancy Act. In appeal the decree-holder 
contends that the applications made on the 
22nd and 24th February 1917 should be 
considered and treated, not as fresh or 
new applications, but as applications made 
as parts of and in continuation of the first 
application rendered necessary by the fact 
that the-Court was unable to give the dearee- 
holder the remedy sought for in the first 
instance. The judgment-debtor-réspoudent 
on the other .hand sites the Fall Bench 
case of Asgar Ali v. Trotlokya Nath Ghose (1), 
and on the authority of that case contends 
that the applications of the 22nd and 24th 
February 1917 should be looked upon as in 
the nature of amendments of the original 
application and, therefore,as amendments 
which could hot be made after the original ` 
application had been admitted and registered. 
The present case may, however, be distin- 
guished from the Fall Bench cage jn the 
manner in which the-case of- Gnanendra 
Kumar Rai Chowdhury v. Shayama Sunder Jen 
“(2), to the desision of which I was myself a 


_ (1) 17 O. 631;8 Ind. Dec. (x. ©.) 989 (FB). 
* (2) 4t Ind. Cas, 653; 22 0. W, N. 640; 27 OL. J. 
398. 
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party, was distinguished. In this case, 
in that case, the application of the 26th 
August 1916 was one made in sacordanse 
with law. In this case, as in that case, by 
reason of sauses for which the desree-holder 
was inno way responsible, execution could 
not be suocessfully taken against the pro- 
pee rst specified. As in that case, we 
are. of opinion that in such a case the decree- 
holder should not be confined to the pro- 
perties first specified and it was open to 
him to ask the Court to proceed against 
the properties specified in his further and 
supplementary list. For the reasous given, 
therefore, we are of opinion that the 
applications of the 22nd and 24th February 
1917 should be regarded and treated asin 
continuation of the application made on 
the 26th August’ 1-16, and that there is 
no bar of limitation to the execution sought 
by the deoree-holder. 

In this view of the case ve need not 
consider the question, namely, whether by 
reason of the judgment-debtor’s conduct he 
bas not brought himself within the excep- 
tion to Article 6 of the 8rd Schedule of 
the Bengal Tenancy Act. That isa ques- 
tion which we leave open. 

This appeal is accordingly decreed with 
costs. We assess the „hearing fee at two 
gold mohurs. i 

Oomine, J.—I agree. 


Appeal allowed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Cryin Appean No, 2 or 1918, 
June 10, 1918 ie 

Present:—-Mr, Lindsay, J. O., and Pandit 

Kanhaiya Lal, A. J. O. 
RUDRA PRATAP SINGH alias GUDAR 
AND ANOTHER-—PLAINTIFFS— APPELLANTS 


versus : 
Musammat UMRAI KUNWAR 


AND ANOTHER—D5FENDANTS— RESPONDENTS. 

Construction of document—Will, interpretation of— 
Inlention of testalor—Life-estate, transfer of, to 
remainderman, effect of ~Surrender— Acceleration. 

A Hindu testator deviséd a- life-estate in favour 
of his widow, and on her death, a vested remained 
in favour of his grandson by a predeceased daughter, 
whom he had brought up as his own sou, subject to 

v certain devises for maintenance in favour of the 
plaintifs, who wore also his grandsons by another 
daughter: : : 
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Held, that the intention of the testator was to 
provide immediate means for the maintenance of 
the plaintiffs after. his death, and that, therefore, 


the plaintiffs became entitled to the properties- 


devised to them immediately on the happening of 
that event, [p. 913, col, 2.] 

A transfer of his entire interest offected by the 
holder of a life-estate in favour of the remainderman 
operates as a surrender accelerating the devolution 
of the estate in favour of the latter. [p. 918, col. 2] 

Appeal from the decree of the Subordi. 
nate Judge, Bara Banki, dated the 15th 
December 1917. ee z 

Babu Basudeo Lal, the Hon’ble Pandit 
Qckaran Nath Misra and Babu Gopal Sahai, 
for the Appellants. 


The Hon'ble Syed Wazir Hasan and 
Syed Ali Mohammad, for the Respond. 
ents. < j 

JUDGMENT.—The dispute in this 
case relates to the village Madarpur 


Bahadur Singh, which formed part of the 
estate belonging to Sarabjit Singh. Sarab- 
jit Singh was a ftalugdar whose father 
was entered at No. 41 in List I and 
No. 7 in List IT, appended to Act I of 1869, 
He’ had a wife, Musammat Umrai Kunwar, 
who is defendant No, 1, and 4 daughters, 
Musammat Balraja, Musammat Sheoraja, 
Musammat Dilaram and Musammat Sirteja. 
Musammat Balraja was a widow. ‘Musum. 
mat Sheoraja had died, leaving two 
sons, Rudra Pratap Singh and Dasrath 


Lal,. who are the plaintiffs-appellants, 
Musammat Dilaram died, leaving a son, 
Piare Lal, who is defendant No. 2. 


Musammat Sirtaja is said to have had no 
issue, -~ TIN 

On the 1l€th Febrnary 1904 Sarabjit 
Singh executed a Will by which. he gave 
to his wife, Musammat Umrai Kunwar, a 
life-estate in all the immoveable property 
belonging to him without any power of 
alienation, with a, vested remainder in, 


3 


favour of Piare Lal, the son of the deceased - 


daughter Musammat, Dilaram, whom he 
had brought.up as his own son, subject to a 
devise in favour of the present plaintiffs 
of the village Madarpur Bahadur Singh 
for their maintenance withont any power 
of alienation, free from the .payment of 
Government revenue, generation after genera- 
tion, so long as their line of descendants 
continued to exist, and an annuity of Rs. 300 
per year to Musammat: Balraja 
life and of Rs. 1,000 per annum to 
Musammat Sirtaja and her male descend. 


for her ` 


a i 
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ants, so long as the male line of the 
descendants did not become extinct, and 
thereafter of Rs. 100 per annum to her 
female line, The Will recited a previous 
gift of some property in favour of Musam- 
mat Jafri Begam, his concubine, and 
the grant of a guzara to her son, Kirat 
Singh, and farther stated that all the 
moveable property and effeats in the house, 
which Musammat Jafri Begam occupied, 
were hers and that none of his successors 
shall have any power to interfere with 
her possession of the same. f 

Sarabjit Singh died on the 6th March 
1916. Musammat Umrai Kunwar got muta- 
tion of names effected in her favour on 
his death in respect of the entire estate, 
but subsequently surrendered ‘her life-estate 
“in‘favour of Piare Lal, the remainder- 
man mentioned in the Will, by a document 
whioh she executed in his favour on the 17th 
May 1917. Í 

The plaintiffs -state that under the 
aforesaid Will they became entitled to the 
possession of the village Madarpur Bahadur 
Singh on the death of Sarabjit Singh; but 
the defendants sontend that the Will gave 
no right to the’ plaintiffs to claim the said 
village, so long as Musammat Umrai Kunwar 
was alive. The Court balow acsepted the 
contention of the defendants and dismissed 
the claim, 

The - interpretation put by the Court 
below on the Will is not, however, jasti- 
fied by its terms. Exoluding the preamble, 
the operative part of the Will is divided 
into two paragraphs, the first of which 
states that by virtue of that Will the 
téstator cancelled his previous Will of the 
26tb Ostober 1835, and the second pro- 
seeds tò mate a devise of a life-estate in 
favour of Musimmeat Umrai Kunwar witb- 
out any power of alienation and a vested 
remainder in favour of Piare Lal on her 
death, sabject to certain bequests whioh 
were dessribed in four suh paragraphs or 
clauses By one of these clauses the 
village Madarpor Bahadur Singh was given 
to the present plaintiffs and their descend- 
ants for their maintenance without any 
power of alienation. By the other clauses 
annuities were provided for Musammat 
Balraja and Musammat Sirtaja and the 
descandants of the latter and a -provision 
made for the exclusion of certain property 


58 
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“for the defendants-respondents 


. the maintenance of 
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or rights previously given to Musammat 
Jafri Begam aud her son, Kirat Singh, 
or goods lying in the 
house occupied by Musammat Jafri Bagam, 
from “the operation of the Will in favour 
of Musammat Umrai Kunwar and Piate 
Lal. Hach of these clauses restricts or 
controls the main bequests made by the 
second paragraph of the Will in favour 
of Musammat Umrai Kunwar and’ Piare 
Lal. The contention of the learned Counsel 
that these 
clauses restrict and control only the vesting 
of the estate in favour of Piare Lal on 
the death of Musammat Umrai Kunwar 
and do not affect the intermediate life-estate 
granted to Musammat Umrai Kunwar, is 
on the face of the document entirely 
‘untenable. So far as Piare Lal is con- 
cerned, no immediate bequest was made in 
his favour, because ng. the testator says in 
his Will and Musammat Umrai Kunwar 
affirms in her Ccead of surrender, Piare Lal 
was brovgbht up and maintained by the 
testator as his own son and Musammat 
Umrai Kunwar was expected to look 
after him after his death. The construc- 
tion adopted by the learned Subordinate 
Judge is entirely unnatural, and does not 
carry cut the intention of the testator, 
which was to provide immediate means for 
the plaintiffs. and 
his surviving daughters after his death. 

The transfer effested by Musgmmat Umrai 
Kunwar of her life-interest in favour of 
the remaindérman, moreover, operates as 
a surrender, accelerating the devolution 
in favour of the latter [Behari Lal vy. Madho 
Lal Ahir Gayawal (1)). 

We allow the appeal accordingly and 
decree the claim of the plaintiffs for pos- 
session and mesne profits to be ascertained 
hereafter with costs here and hitherto and 
direct that the amount of the said mesne 
profits shall be determined by the Court below 
in the manner provided by Order XX, rule 13 
(c), of the Code of Civil Procedure. The 
defendants respondents shall bear their oan 
costs throughout. 

Appeal allowed, 


(1) 19 0. 286 191. A. 30; 6 Sar. P, 0. J, 88; 9 Ind, 
Des. (x. s.) 6C8 (P, C.) 


~ 
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MADRAS HIGH COURT. 
~ APPEAL aG.Insr APPELLATE ORDER 
No. £9 ôr 1917. . 
March 8, 1918. - 
Present:—Mr. Justice Oldfield 
and Mr. Justice Sadasiva Aiyar, _ 
K. NANU NAIR AND ANOTHER — RE- 
EPUNLENTS Nos. 1 AND 3?— APPELLANTS 
tersus f 
K. M. KUNDAN ASHTAMURTHI 
NAMBUDRIPAD sy MUKTEAR 
KUNDAN DAMODARAN NAM. 
BUDRIPAD— PETITIONER — RESPONDENT. 


Malabar Compensation for Tenants’ Improvements 
Act (I-of WOO), ss. 3 (2), 6 (8)—Ejectment suit 
against morigagee—Order for payment of amount due 
and improvements within certain time, nature and effect 
of~Peliminary and final decrees—Civil Procedure 
Code (Act V of 1908), s. 47, 0. XXXIV, rr, 7, R, appli- 
cability of, to cases under Malabar Compensation Act— 
Order for re-valuation of improvements passed after 
Act V of 1908, whether preliminary decree—Amend- 
ment of aprlication for re-valuation and order thereon 
as proceedings in execution—Jurisdiction of executing 


- Court—Appeal against order, maintainability of. 


The word “ejectment” in section 3 (2) of the Malabar 
Compensation for Tenants’ Improveinents Act 
includes “redemption” or recovery of possession of the 
land mortgaged. [p. 914, col. 2.] f 

The distinction between preliminary and final 
decrees made in rules 7 and 8 of Order XXXIV, Civil 
Procedure Code, is unknown to decrees passed under 
section G (1) of the Malabar Compensation for 
Tenants’ Improvements Act. The latter Act provides 
only for one decree which is a decrees in ejectment, 
though that decree is liable to be revised by orders 
passed by the executing Court under section 6 (3) 
of the Act. [p. 915, col. 2; Ps 916, col. 1.] 

An application for enhancement of the value of 


` improvements owing to further improvéments effect- 


ed by the defendant after the date of the decree! 
cannot be treated as an application for a final decree, 


“nor can the order thereon be deemed to be the 


final decree in the suit. An order for re-valuation 
of improvements can only be passed by the execut- 
ing Court. [p. 915, col 2y-p 916, col. 1.] 

Where an appeal-was preferred against an order 
for re-valuation of improvements which was followed 
by the passing of what was called a final decree 
and the appeal was dismissed on tho ground that 
no appeal lay: 

Held, (1) that the application of the decree-holder, 


' though styled as one for the passing of a final decree, 


was, in substance, one for the execution of the decree 
already passed; {p. 916, col. 2.] 

(2) that the Court should have ordered the amend- 
ment of the application as one in execution and 
passed its order thereon, in which case the order 
for re-valuation would fall under section 47, Civil 
Procedure Code, and be appealable; [p. 917, col 1.] 

(8) that the Appellate Court could make the 
amendment itself and pass the necessary orders after 
the amendment. [p. 917, col 1.] ~ 


_ Appeal against the order, dated the 26th 
June 1917, of the Court of the-Temporary 
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Subordinate Judge, Palghat at Caliout, 
in Original Suit No, 106 of 1917, andthe 
memorandum of objections to the said appeal 
preferred against the order, dated the 6th 
November 1916, of the Oourt of the 
District Munsif, Palghat, in, Miscellaneous 
Petition No. 2350 of 1915 in Original Suit 
No, 322 of 1907. . 

Mr. T. Eromani Unni, 
lants, / 

Mr. P. V. Parameswara Atyar, for tho 
Respondent. 

The appeal and the memorandum of 
objections coming on for hearing on 
26th February 1918 and the sase having 
stood over to this day for consideration, 
the Court delivered the following 

JUDGMENT. 

Sap.siva Arrar, J—This is an appeal 
by two of the judgment debtors, mortgagees 
and tenants únder the Malabar Compensation 
for Tenants’ Improvements Aot, the re- 
spondent being the mortgagor landlord 
who brought this suit for ejesatment and 
obtained a decree. Under section 3, olauee 
(2) of tke Malabar Compensation for Ten- 
ants’ Improvements Act (Madras Act 
I of 1909) “ejestment” inslude: “redemp- 
tion” or recovery of possession of the 
land mortgaged. The revised deoree in 
the suit passed hy tha Subordinate Judge 
(the lower Appellate Court) on the 14th 
February 1913 was to the following effect: 
that on plaintiff's depositing into Court on 
or before the 14th day of August 
1913 the amount shown above as due to 
various defendants less the arrears of rent 
and costs and future rent till the date of 
deposit, the defefidants do- surrender the 
plaint properties with all improvements 
thereon and if such payment is not made 
on or before the said i4th August 1913 
the property shall be sold. This decree 
seems to have been substantially confirmed 
by the High Court on 9th February 1915, 
The decree expressly mentions the value of 
improvements due to the respective de- 
fendants as required by section 6, olause (1), 
of the Malabar Compensation for Tenants’ 
Improvements Act and does not order the 
taking of any accounts either as regards 
the amount which may be found due 
under the mortgage on the date fixed for 
redemption as in an ordinary mortgage 
decree or as regards improvements. The 


for the Appel: 
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Malabar Compensation for Tenants’ Improve- 
ments Act was- passed in 1960 when 
the old Civil Procedure Code of 1882 was 
in force. Under that Code (according 


to the law as finally settledin this Court) _ 


only one decree is passed in an ordinary 
mortgage suit for redemption in districts 
even other than the Malabar District; see 
Mallikarjunadu v. Lingamurti Pantulu (1). 
The Malabar Compensation Act by section 
6, clause (1), treateda suit for redemption 
in Malabar eas a suit in ejectment and 
provided for only one .deoree which, of 
course, is a decree in ejestment. As re- 
gards decrees in ejectment there is no ‘ques: 
tion of preliminary decrees and final 
decrees. As regards deorees fcr redemption 
. passed in other districts under the Transfer 
of Property Act and the old Civil Pro- 
cedure Code, there was only an order 
absolute for foreclosure. or for sale pro- 
vided for, after the simple decree for re- 
. demption was passed. There was under 
\these Aets no preliminary decree and no 
final decree as distinguished from the 


simple decree for redemption, which was" 


dated on the day that the judgment was 
pronounsed in the suit, The Malabar 
Compensation Ast, however, made departures 
. from the Transfer of Property Act and 
the old Civil Prosédure Code as regards 
the procedure in-a suit for ejectment brought. 
against tenants [which term includes 


mortgagees, see section 3, clause (1)], by (1)- 


providing in sub-sections 3 and 4 of gestion 
,6 for the passing of an order as to re- 
valuation of improvements even after decree 
and before ejestment by an order of, Court 
executing the decree, (2) by providing for 
the, varying of the decree (originally passed) 
. in accordance with the said order of the 
Court executing the decree re-valuing the 
improvements, (3) by providing that the 
matters relating to re valuation and to 
variation of the decree in accordance with 
sucha re-valuation. shall be deemed to be 
questions relating to the execution of the 
decree within the meaning of clause (1) 
of section 244 of the old Code of Civil 
Procedure and (4) by not providing for 
the passing of an order for sale either nist 
or absolute in such suits (sce repealed 
sections 88, 89, 92 and 93 of the Transfer 


I. 
(1) 25 M. 244; 12 M. L. J. 279 (F. BJ). 
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of Property Ast). The new Civil Prosedure 
Code of 1908 by Order XXXIV, rule 7, (see 
margizal note) styled the only decree passed 
in a suit for redemption in other districts. 
under the old Code asa preliminary decree 
and provided newly by Order XXXIV, rule 8, 
for the passing of a final decree in a re- 
demption ‘suit instead of the order 
absélute for sale provided for in the Trans- 
fer of Property Act, the provisions in 
which as regards decrees in mortgage 
suits were repealed by the new Oivil 
Procedure Code. The new Civil Procedure 
Code, however, makes no reference to the 
Malabar Compensation Act, section 6, under 
which decreés in suits against mortgagees . 
of Malabar are directed to be passed in 
a ‘particular form which makes no „pro- 
vision for the two kinds of decrees, pre- 
liminary” and “final”. The new Civil 
Prosedure Code in section 4, clause (1), says: 
“In the absence of any spegific provision to the 
pontrary, nothing in this Code shall be deemed 
to limit or otherwise offect any special or 
local law now in forse or any special juris- 
diction or power conferred or any special 
form or procedure prescribed by or under any 
other law for the time being in forse.” 
It is thusclear that notwithstanding the 
passing of the new Civil Procedure Code, 
as far as suits in Malabar against mort- 
gagees are concerned, there could be only 
one decree passed in a suit, under section 
6, clause (1) of the Malabar Compensation 
for Tenants’ Improvements Act, and not 
two decrees,’ preliminary” and “ final ”, 
Provisions like directions for sale in default, 
allowing time to pay moneys declared as 
due and so on, not inconsistent with the Improve- 
ments Actand directed or allowed by the 
new Civil Procedure Oode to be mention- 
ed in decrees for redemption or ejectment, 
can, of course, be mentioned in decrees 
passed in suits fallingunder the Compen- 
sation Act also, 

I am, therefore, of opinion that the 
desree passed in the present suit, though 


‘passed in 1913 after the new Civil Procedure 


Code came into force, was nota preliminary ` 
decrees under Order XXXIV, rule 7, of the 
new Civil Procedure Code, to be followed by 
a final decree under rule 8, but that it is 
only the one decree which has to be passed 
under section 6, clause (1), of the Malabar 
Compensation Act, though this one decree 
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is liable to be revised by orders passed 
by the executing Court ùnder section 6, 
clause 3. 

I shall now proceed to set out tbe several 
irregularities which have been committed 
in this case. The plaintiff in ejectment 
(the decree-holder), instead of treating this 
decree as the only decree in ejectment, 
treated itas a preliminary decree passed 
under the Civil Procedure Code and applied 
under Order XXXIV, rule 8, on 3]st 
July 1915, to the District Munsif for a 
final decree for redemption, On the 27th 
` August 1915 the contesting defendants ap- 
peared and without objecting to the petition 
to pass a final decree as one not provided 
for bylaw contended that the value of 
improvements mentioned in the decree 
should be enhanced before they are eject- 
ed, and then on the 10th September 1915 
filed a statement showing the further 
‘improvements made by them between 1913 
and 1915, It is clear from section 6, clause 3 
of the Act, that it is only the Court éxecuting 
the decree that can re-value the improve- 
ments. Unless the applicdtion to pass a final 
decres is treated as an execution applica- 
tion, the Court considering that applica- 
tion sannot be called a Court “executing 
the decree” and hence had no jurisdiction 
to pass orders, as regards the re-valuation 
of improvements. The District Munsif, 
however, (neither party objecting) appointed 
a Commissioner to re-value the improvements, 
and the Commissioner’s report’ made in 
April 1916 and the objections thereto 
‘were considered by the District Munsif on 
3Cth October 1916, when he pronounced 
a partial judgment dealing with most of 
the matters argued before him in view 
to pass a final decree as prayed for by 
the plaintiff. Atthe end of that judgment 
of 30th October 1916, he allowed the 
plaintiff a week’s time to deposit the 
balance payable by him for the value of 
the excess improvements and adjourned 
the matter for one week, that is, to the 6th 
November 1916 in order to complete his 
judgment before passing the final decree 
in accordance with such judgment, as some 
minor questions (as to costs, as to the rights 
to gather the second cropson some lands, 
the liability for payment of revenue, eto.) 
had still to be disposed of. Then on the 
6th November 1916 he sompleted his 
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judgment by expressing his opinions on 
these points also, In accordance with this 
judgment of 6th November 1916 a formal 
final decree, dated the same day,‘ 6th 
November 1916, seems to have been drawn 
up in the Munsif’s Court. | 

Against the order of the District Munsif 
of 6th November 1916  inareasing the 
value of improvemen's, an appeal was filed 
to the Sub-Court at Palghat. The temporary 
Subordinate Judge dismissed the appeal, 
on a preliminary objestion taken by the 
respondent to the effest that the appeal 
was _misconceived, because the appeal 
was filed not against the final decree but 
against the order passed on an interlosu- 
tory petition made by the judgment- 
debtor for the enhansement of the value 


“of improvements, though that interlocutory 


petition was made as an answer to the 
deoree-holder’s petition for the passing of 
a final decree. The learned Subordinate 
Judge further held that an application for - 
a final decree is not an application arising 
in execution of the decree and held, there- 
fore, that no appeal lay under sestion 47, 
Civil Prosedure Code. I think that no 
serious notice need be taken of another 
contention urged before us by Mr. Para- 
meswara Aiyar. fcr the respondent that 
the appeal ought to have been against the 
incomplete judgment .of 30th October 
1916 (and not against the complete order o 
6th November 1916). f : 
The appeal before us is against. the 
order of the Subordinate Judge dismissing 
the appeal to him on the preliminary 
point above stated. I think that the order 
having been followed up by the drawing 
up of a final decree, the technical objec. ` 
tion upheld by the lower Appellate’ Court 
that the appeal to it was made against 
the order and not against the final 
decree and, therefore, incompetent is unsub- 
‘stantial, the grounds urged in appeal against 
the order applying of course to the final decree, 
Farther, on the view which I have 
expressed above, there being no final 
decree contemplated by the Malabar Com- 
pensation Act, the application of the 
deoree-holder, though styled as one for the 
passing of the final desree, was in sub- 
stance one for execution . ofthe decree 
already passed. As it was, however, not 
in proper form, fhe learned District 
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Munsif ought to have directed 
amended by “quoting the proper order and 
rule applicable and then passed his orders 
in execution. The order altering the 
compensation value would, under the Com- 
pensation Act, fall within the description 
‘of an. order passed by the executing Court 


in execution and would be deemed to have. 


fallen under section 244 of the old Civil 
Procedure Code if that Code was in force 
and would, after the present Code came 
into force, fall under section 47 thereof 
(see section 8 of the General Clauses Act). 
Hence an appeal lay against such an order, 
If the decree is altered in accordance with 
such order and if the order itself is set aside 
on appeal, the alteration of the decree is 
cancelled ipso facto, just as when a-prelimi- 
nary decree in the plaintifi’s favour is set 
aside on appeal arid the suit is dismissed, 
the final decree drawn up pending the appeal 
loses all ita legal effect. 

This appeal and the memorandum of 
objections have, therefore, to be allowed 
and I would set aside the Sub-Judge’s 
order and remand the oase to him with 
directions to him to order the plaintiff to 
amend his application for the passing of 
a final decree as an applicationin executicn 
(the amendment may be made by filing a 
separate paper in the proper form presorib- 
ed for an execution application), to treat, 
after sush amendment is made, the order 
of the District. Muusif of 6th November 
1916 as an order passed by the executing 
Court for re-valuing the improvements, to treat 
the appeal andthe memorandum of objec- 
tions filed before him (the Subordinate Jadge) 
as an appeal and as an objection memorandum 
against that order filed against an order passed 
under section 47 and to dispose of them 
in due course according to law. The parties 
will bear their respective costs in this 
appeal, 

OLDFIRLD, J.~ I agree. 


Case remanded, 
M.C P 
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: CALCUTTA HIGH COURT. 
APPEAL FRoMAPPELLATS Decree No. 2010 
or 1917. 
June 25, 1918. 
Present: —Justica Sir Charles Chitty, Kt., 
and Mr. Justice Walmsley. 
DURGA CHARAN BOSE—Puaintire— 
APPELLANT 


versus 
LAKHI NARAIN BERA AND AnotaeR— 


DEFENDANTS — RESPONDENTS. 

- Decree, whether can be set aside in subsequent suit 
—Pro-note, suit on—Question whether executant signed 
it as security for other persons, whether can be deter- 
mined—Appeal by some of several defendunts—Co- 
defendant not made party to appeal—Decree against co- 
defendant, validity of—Appellate Court, power of, to 
aid par ties., 

‘It is not opan to a litigant, except on the ground 
of fraud, to maintain a suit to rescind or nullify a 
decree passed ina former suit to which he wasa 
party and which was tried out by a competent Court. 
[p. 918, col. 2.] 

Jn a snit on a promissory note the question whether 
the defendant, executant of the note, signed it by 
way of security for others cannot be tried or doter- 
mined, except so far as it affects the question of con- 
sideration. [p. 919, col. 1.) 

Where some of several defendants appeal from a 
decree without bringing their co-defendants before 
the Appellate Court as respondents, the Appellate 
Court has no jurisdiction to pass any decree against 
the co-defendants without adding them as parties to 
the appeal. [p. 919, col. 2.] 

An appeal having been preferred by some of the 
defendants, the Appellate Court set aside the decree 
of the lower Court as-against them and made a new 
decree against a co-defendant who was nod a re. 
spondent to the appeal. Thereupon the latter applied 
for the restoration and re-hearing of the appeal in 
his presence: ~ 

Held, that although no provision of the Civil Pro- 
cedure Code dealt with such a case, yet the Appellate 
Court should restore the appeal and re-hear it in 
the presence of the co-defendant after adding him 
as a party. [p. 919, col. 2.] 


Appeal against the decree of the District 
Judge, 24 Pergannahs, dated the 26th 
May 1917, reversing that of the Munsif, 
3rd Court at Diamond Harbour, dated the 
26th June 1916. 

Babu Charu Chundra Biswas, for the Ap- 
pellant. 

Babu Manmotho Nath Roy, 
aponderts, 

JU DGMENT.—This is an appeal preferred 
by Durga Charan Bose, plaintiff in Sub 
No. 398 of 1915, which suit has been dismiss- 
ec by the District Judge. We are also 
asked to revise the decree and order of 
the Additional District Judge in Appeal 
No, 291 of 1918 arising out of Sait No, 12 


for the Re- 
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of 1912 in which Durga hapan Bose was 
defendant No. 9. 

The facts of the case are somewhat 
peculiar. There was a dispute batweer 
Lakhi Narain Bera and. Hari Krista Bora 
on the one side and Gopal Chandra Jana 
‘of Nadabhouga and others on the other 
over certain paddy, which resulted in pro- 
ceedings under section 107 and section 145, 
Criminal Procedure Code. The matter was 
referred to the arbitration of Pramada 
Nath Dutt, Muktear of the Beras, and 
Durga Charan Bose, the present appellant, 
the Muktear of the ‘opposite party. OE 
the merits of that dispute we have no 
means of judging, nor is it necessary for 
the present purpose to discuss them. It 
is sufficient to say that on 19th January 
1910 Durga Charan Bose. executed a 
promissory note for Rs. 250-in favour 
of the Boras payable on demand. On 
that promissory note the Beras instituted 
Suit No. 12 of 1912 against Gopal Chandra 
Jana and 7 others, defendants Nos.1 to 8, 
‘and Durga Charan Bose, defendant No. 9, 
The suit came on for hearing before the 
Muasif, Defendants Nos. 3 and-8 not being 
served, the suit was dismissed as against 
them. Defendants Nos. 1, 2, 4,5, 6 and 7 
denied all knowledge cf the promissory note, 
pleaded that it was void for want of con- 
sideration, and raised other defenses. Durga 
Charan Bose contended that there, was no 
consideration for the note and that, if 
there was, it had in fact been satisfied. 
It may be noted that he no longer puts 
forward these pleas but admits his liability _ 
on ‘the promissory note. The Munsif found 
that the promissory note was executed by 
Durga Charan Bose for good consideration 
but really as a surety for defendants Nos. 1 
to 8 who owed certain moneys to the 
Boras. He accordingly on 3lst March 1913 
passed a decree against all the defendants 
(other than defendants Nos. 3 and8 who were 
not served) and directed that the 
decretal aniount should be realised first from 
the properties, or persons, or both, of defend- 
ants Nos. 1, 2, 4, 5,6 and 7 only, and then 
the balance, if necessary, from the properties 


of the defendant No. 9 (Durga Charan 
Bose). 
Against this decree the defendants 


Nos. 1, 2,4, 5, 6 and 7 
‘the Beras, the 


appealed making 
plaintiffs, respondents, but 
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not ‘Durga. Charan Base their co-defendant. 
The appeal was heard by the Additioral 
District Jadge, Mr. Daval, on 28th Feb- 
rnary 1914, Before him the plaintiffs’ 
Pleader admitted that on the pleadings 
there was no cause of action against 
defendants Nos. 1 to 8, whatever rights 
defendant No. 9 might have against 
them. The learned Additional District 
Judge accordingly set aside the dearee 
against defendants Nos. 1,2,4,5,6 and 7 
but added (and those words appear also 
in his decree) “a decree will be given 
against the defendant No. 9 only.” 

On 20th March 1914 Durga Charan 
Bose applied for the restoration of the 
appeal. After hearing the parties the 
_Additional District Judge on 24th June 
“41914 passed ~ the following order:-— ‘The 
decree in the lower Court was against- 
defendants Nos. 1 to 7” (it as not as a fact 
against defendant No.3) “and defendant 
No. 9 and it was acquiesced in by defend: 
ant No. 9. Ido not see how I can permit 
defendant No. 9 to re-argue the appeal. 
I dismiss the application, I find no section 
under which if can come.” 

Durga Charan Bose took no farther 
steps of any kind until 24th April 1915, 
when he filed the suit out of whish the 
present appeal arises (Suit No, 398 of 
1915). In this suit he proceeded only 
against the Beras, plaintiffs in Suit No. 12 of 
1912, and not against his co defendants 
in that suit. He prayed for a deslaration 
that the appellate decree of the Additional 
Distriat Judge above mentioned (money 
Appeal No. 291 of 1913) was not bind- 
ing upon him, but frandulent, illegal, 
invalid, inoperative, null and void and 

“dicium” (whatever. that may mean); that 
the Additional Distrist Judga_ had no 
jurisdiction to pass such a decree; and 
that the said decree was “‘non-executable” 
against him. The Munsif granted him a 
decree, but that has been reversed by the 
District Judge, Mr. Cuming, and the 
plaintiffs’ suit dismissed. We think that _ 
the decision ‘of the learned District Judge 
is correct. It is not open- to a litigant, 
except on the ground of fraud, to maintain 
a second suit to rescind or nullify the 
decree in a former suit to which he was: 
a party and which was tried out by a 
competent Court. The case of Balwant 
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Prasad Pande v, Ram Ratan Qir (1) is 
directly in point. Tå quote the words 
of Lord Shaw, “such a prosedure is 
radically incompetent,” 

The appeal fails and is 
costs. 

The matter does not, however,end there. 
We are asked to revise the desrees in 
Suit No. 12 of 1912, and this we have 
power to do under section 115 of , the 
Civil Procedare Code. In this suit, a 
series of mistakes has been committed, 
the lasf of which, we regret to see, Was 
committed in this Court in the issue of 
this Rule. The Rule was directed to issue 
on the “8 defendants-respondents.” What 
was obviously .intended was to issue a 
Rule on the two plaintiffs, the Beras, and 
the six defendants Nos. 1, 2, 4,5, 6 and 7, 
against whom the suit had proceeded. The 
Bers plaintiffs, “though not served with 
the Rule, are before us in the cognate 
matter of Appeal No. 2010 of 1917 and have 
no objection to the order whioh we pro- 
pose to pass on this Role. The petitioner 
Durga Charan Bose is to blame in this 
matter as he gave in paragraph 11 of his 
petition the names of the 8 persons who 
were to be served. They are the persons 
who were the original defendants Nos. 1 
to 8 in Snit No. 12 of 1912. It appears 
from the record that defendant No. 8 is 
now dead and his heirs have not been 
brought on tbe record. This is, however, 
of no importance inasmuch as the suit 
never proceeded against defendants Nos, 3 
and 8, and they have no ooncern with 
the subseqaent proceedings, None of the 
persons, defendants Nos. 1 to 7, who have 
been served appear in this Rule. 


dismissed with 


' Turning to the proceedings in the suit 
it is clear that the plaintiffs, the Boras, 
sued only on the promissory note. They 
had, therefore, no cause of astion 
defendants Nos. 1 to 8 who were no parties 
to that note. The question. whether Durga 
Charan Bose had signed the promissory 
note by way of security for the defendants 
Nos. L to 8 could not be tried or detarmined 
in this suit, except so far as it affected 


(1) 80 Ind. Cas. 849; 20 C. W. N.35; 13 A. L.J, 
937; 29 M. Bh 165; 2 L. W, 671;18 M. L, T. 173; 17 
om. D. R. T54 4374. 485; (1915) M. W, N, 736; 23 
. L. 5,55; 42 I. 4,171 (P. CO), 2 
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the question of consideration. Durga 
Charan Bose alone sould he held liable on 
the promissory note, and the decree of the 
Munsif making defendants Nos. J, 2, 4,5,6 
aud 7 liable as principal debtors and 
Durga. Charan Bose liable as asurety only 
was aolearly erroneous. For some extra. 
ordinary reason defendants Nos. 1, 2, 4, 5, 6 
and 7 in their appeal against this decree 
did not bring Durga Charan Bose before 
the Court as a respondent, The learned 
Additional District Judge, therefore, was 
correst in setting aside the Munsif’s 
decree against the appellants but had no 
jurisdiction . to pass the -deeree which 
he -passed, or indeed any decree, against 
Durga Charan Bose, who was no party 
We think that 
the learned Additional District Judge 
was in arror in refusing to restore the. 
appeal and re-hear it in the presence of 
Durga Charan Bose after adding him asa 
party. It is true that no section of the 
Civil Prosedure Code deals with such 
a oase but then it was never contemplated 


“that a Court -would deal with a person, 
who was no party to the proceeding before 


it, as if he were a party properly added 
and properly served. The learned Ad- 
ditional Distrief Judge would have been 
in order if in allowing the appeal of 
defendants Nos. 1, 2, 4, 5,6, and 7 he had 
said nothing about defendant No. 9. In 
that case the dearee of the Munsif against 
defendant No. Y would have stood. But 
as it was, he made the decree: against 
him a decree of the Appellate Court which 
he had no jurisdiction to do. There are 
two courses open to us. We may set aside 
the decrees of the Additional Distriat 
Judge and remand the appeal for re- 
hearing in the presence of Durga Charan 
Bose, or we may now pass such final 
decree in Sait No. 12 of 1912 as in our 
opinion ought to have heen passed by 
the Courts below. As we entertain no 
manner of doubt as to what the decree 
should be, we adopt the latter course. 
We set aside the decrees of both the 
Courts and pass a decree in favour of 
the plaintiffs against defendant No. 9, 
Durga Charan Bose, for Rs. 307-8-0 and 
costs, and interest ab six per cent, per 
annum from 3lst March 1913 until 
realization, The suitis dismissed against 
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defendants Nos. 3 and 8, who were not 
served, without costs, and against defend- 
ants Nos. 1, 2,4,5,6 and 7 with costs 
in both the lower Courts and interest 
on such costs at six per cent. per annum 
until realization. 

We make no order as to costs of this 
Rule, as the plaintiffs have incurred no 
additional costs in respect of it and the 
defendants Nos, 1 to 7 have not t appeared, 

This decree will not affect the rights, 
if any, which Durga Charan Bose ‘may 
have against defendants Nos. lto 8 and 
which, as we have said, could not be 
investigated in this suit. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit Appeas No, 79 or 1916. 
May 9, 1918. 
Present :--Pandit Kanhaiya Lal, 

- A, J.C., and Mr. Daniels, A. J. O. 
Thakur RAGHUBAR SINGH—Derenp- 
ANT-—APPELLANT 
versus 
GAJ RAJ SINGH anp ANOTHER—PLAINTIEFS— 
„RESPONDENTS. 

Custom, proof of—Wajib-ul-arz, entries in, value of. 
The value of a wajib-ul-arz as evidence of a cnstom 
depends upon the circumstances under which the 


entry with regard to the custom came to be recorded 
in it. [p. 921, col. 2.] 


Appeal tron the decree of the Sub- 
ordinate Judge, Unao, dated the 3ist March 
1916. 

The Hon’ble Pandit Gokaran Nath Misra 
and Sayed Zahur Ahmad, for the Appellant. | 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT. bia appeal arises out of 2 
suit for the partition'of a two-thirds share out 
of certain joint properties. The relationship 

“between the parties will appear from the 
pedigree given by the learned Subordinate 
Judge in his judgment. It is not disputed 
that the parties were living jointly till the 
date of the suit. The main contention of 
the defendant-appellant is that the pro- 
perties, the partition of which was decreed 
by the Court below, were impartible and 
belonged exclusively to the defendant- 
appellant. | 
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The learned Subordinate Judge found 
that the said properties were partible and 
belonged to the joint family, of which the 
plaintiffs and the defendant were members. 
The allegation of impartibility rests on a 
very slender foundation. The defendant- 
appellant alleges that by reason of a family 
custom one member of the family, prefer- 
ably the eldest, is entitled to possession 
of the family property and the ` other ` 
members are only entitled to olaim a 
maintenance-allowance. He relies in, support 
of that contention on a statement made 
in the wojib-ul-arz of the village Beoli 
Islamabad prepared at the first Regular 
Settlement, on cerfain statements made by 
Mcharban Singh in previous suits, and 
some oral evidence showing the mode in 
which the property is said to have devolved 
from time to time. 

As regards the wajzb-ul-arz, its value as 
evidence of a custom is considerably dis- 
counted by the fact that Meharban Singh, 
who was recorded as the sole owner of 


. Taraf Rautana of this village at the first 
` Regular Settlement and who was probably 


responsible for the entry contained. in it, 
knew that other claimants might come 
forward to claim a share in the estate, 
In the history of the village appended to the 
wajib-uleare (ExhibitA 8) it was stated 
that the first Summary Settlement of Patti 
Raulana was made by the British Govern- 
ment with Ram Bakhsh Singh in 1264 Faeli. 
Ram Bakhsh Singh was the grandson of 
Dalganjan Singh, one of the uncles of 
Meharban Singh. The defendant-appellant 
admitted before the Court below on the 
24th January 1911 that the person who 
held the estate before Meharban Singh was 
Dalganjan Singh. Dalganjan Singh had 
two sons, Narpat Singh and Bhawani Singb. 
Rem Bakhsh Singh was the son of the 
latter, and even if the devolution of the 
estate was governed by a family custom of 
impartibility, Meharban Singh could not have 
succeeded Dalganjan Singh, so long as 
Narpat Singh and Ram Bakhsh Singh were 
alive. The first Summary Settlement was 
followed by the Mutiny, in the course of 
which numerous persons left their holdings 
or estates for fear or other cause. In the 
Settlement, which took place after the 
Mutiny, Mebarban Singh got himself re-' 
cognised as the sole proprietor of the Patti, 
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known as Taraf Rantana, and executed a 
kabuliyat in regard to the same. He wés 
naturally anxious at the same time to 
ensure that no member of the family 
should claim a share from him, and this he 
safeguarded by getting a custom recorded 
in respect of Taraf Rautana that if a per- 
son died ‘leaving several sons by a married 
wife, his eldest son was to be the owner 
of the property and to be responsible for 
the education and maintenance of the re- 
maining sons. No such custom was recorded 
as prevailing in the other Tarafs or Pattis, 
He meant thereby to hold the property 
exclusively for his life and to exclude the 
junior membérs of the family from parti- 


-sipation, and this he did effectively, for’ 


when Lalta Singh and Narpat Singh filed 
separate suits for the 
shares in the Patti, he pleaded that there 
was no custom of division in the family 
and that the claimants had no right to get 
possession of any share. The suits of Lalta 
Singh and Narpat Singh were dismissed 
on the ground that they had failed to 
establish their possession within limitation. 
Ram Bekhsh Singh filed no suit. On the 
death of Meharban Singh 
his sons, Sanwal Singh, Raghubar Singh, 
_ Dhurendra Singh and Gajraj Singh, were 
entered in the revenue papers in pursuance 
of an order of the Revenue Court dated 
the 9th November 1881 (Exhibit 5), and 
when Sanwal Singh died mutation of names 
was similarly effected in 
share in favour of his widow Musammat 
Kalkin (Exbibit 16). So far as Lalta Singh 
and Narpat Singh were concerned, they only 
succeeded in retaining possession of certain 
oultivatory plots on payment of rent [Exhibit 
Al (2)], while Musammat Narain Kuar, 
the widow of Ram Bakhsh Singh, was 
allowed to remain in possession of certain 
other land free of rent as a gusaradar 
(Exhibit 2). : 

Tt is significant, however, that in the 
partition which took place in 1887 Taraf 
Rautana was formed into a Mahal and 
recorded as belonging to Raghubar Singh 
and his brothers (Hxhibit 9), and in the 
wajibeule2rz which was prepared at the 
last Settlement in 1300 Fasli the Mahal 
was shown as an undivided Zemindari with 
Raghubar Singh, ithe present” defendant- 
appellant, as lambardar. One of the pars- 
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graphs of the waitb.ul-arz then prepared 
stated: “Raghubar Singh Jambardar, after 
making collections from the tenants, deposits 
the revenue and other demands in the 
Government Treasury, and incurs village- 
expenses, if any, and, being joint in mess, 
no necessity has arisen for a rendition of 
accounts among Raghubar Singh, Sanwal 
Singh, Dhurendra Singh and Gajraj Singh.” 
(Exhibit 7.) Raghubar Singh himself vepi- 
fied this entry, There can be no doubt, 
therefore, from the subsequent treatment of 
the property both on the deaths of Mehar- 
ban Singh and Sanwal Singh wt the time 
of partition and subsequent settlement that 
the so-called custom of impartibility recorded 
ia the wajib-ul-arz was a bogus entry 
or a nullity and was never put into force. 
The statements made by Meharban Singh 
in the suits filed againat him by Lalta 
Singh and -Narpat Singh were similarly 
valueless and were prompted by consider- 
ations of self-interest. The oral evidence 
adduced by the plaintffs is of a most un- 
satisfactory character. The family to which 
the parties belong is known as the family 
of Rawats; but the suggestion that one of 
the members of the family, whoever is 
considered fit and eligible, is selected as a 
Rawat by the Janwar Thakura of the 24 
villages roundabout Beoli Islamabad to 


-settle their disputes and to receive their 


homage annually on the ogcasion of Holi, 
seems to be entirely unfounded. The wit. 
nesses of the defendant stated that Rawat 
was the ancestor who founded the Patti; 
but whether that was so or not the offce 
of Rawat, if it existed, had no connection 
with or bearing on the partibility of the 
estate held by the family. In his state- 
ment of the 24th January 1911 the defend- 
ant-appellant admitted: “We belong to 
Taraf Rautana and are called Rawats”, and 
one of the witnesses Bhabhuti Singh (D, 
W. No. 8) stated that he was also a Rawat 
and all of the Rautana Thoks were called by 
that name. Rawat is obviously a family 
title and no inference as to the imparti. 
bility of the property held by the family 
can be drawn from the possession of that 
title by its members. 

The learned Subordinate Judge who 
heard the evidense, adduced by the plaintiff, 
disbelieved it and we see no reason to come 
to a different conglusion. i 
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“The family having baen admittedly joint, 
the property in dispute has been rightly 
treated as joint family property. The 
plaintiffs are entered as the owners of the 
landed property in dispute to the extent of 
a two-thirds share, and. the mere fast that 
any portion of it may have been purchased 
in the name of one or other of the mem- 
bers makes no difference. In fact 
argument has been addressed by the 
learned Counsel for the appellant on that 
point. 

The question raised in the memorandum 
of appeal regarding the theft of Rs. 85,000 
‘by the plaintiffs-respondents has similarly 
not been pressed. The partition of the 
landed property can proceed in the manner 
provided by section 54 = the Code of Civil 
Prosedare. 

The appeal fails and is dismissed with 
costs. 


A pregl dismissed. 


CALCUTTA HIGH COURT. 
Cıvıc Rune No. 289 or 1918. | 
July 22, 1918. 
Present :—Mr, Justice Newbould and 
Mr. Justice Panton. | 
MUKUNDA LAL ROY AND ANOTHER— 
PRINGIPAL DELENDANTS-- PETITIONERS 
versus 
Srimati BHABASUNDARI DEBYA 
CHOWDHURANT AND ANOTHER-— PLAINTIFF 
AND Pro forma DEFENDANTS — 
Oprosite Party. 
Bengal Tenancy Act (VIII of 1885), s. 158 (b)— 
Rent suit, dismissal of, on ground that relationship of 
landlord ‘and tenant not established—Appeal, whether + 


lies, 

In a suit for rent in which the amount claimed did 
not exceed Rs, 50, the plaintiff alleged that the 
defendant held two jamas under him, one at 
Bs. 8-12-0 and the other at Rs, 3-15-0 and he claimed 
to recover drrears of the jama of Rs. 3-15-0, 
The defendant admitted holding only cne jama at 
Ra. 3-12-0 under the plaintiff, but denied holding any 
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jama at Rs, 3-15-0, The Munsif, who had final powers . 
under section 153 (b of the Bengal Tenancy Act, 
holding that. the jama claimed by vhe plaintiff was . 
identical with that alleged by the defendant, dis- 
missed the suit on the ground that there was no 
relationship of landlord and tenant between the 
parties in regard to the jama of Rs, 8-16-0 
alleged by the plaintiff: 

Held, that no appeal lay to the District Judge as 
the decision of the Mnnsif was not a decision of 
the question of the amount of rent annually payable, 
but was a decision as to the existence of the relation- 
ship of landlord and tenant between the parties 
in respect of the jama sued for. [p. 924, col. 1.] 


Rule against the judgment of the District 
Judge, Rangpur. 

FACTS material to ‘the report will 
appear from the following judgment of the 
-Munsif: — 

“This is a suit for recovery of arrears 
of rent for the plaintiff’s share said to be 
due for the years 1319 to 1322 in respect 
of a Jama of Rs, 3-15-0 for 1 Dane of land 
situated in Talug Radha Callan. The claim 
includes damages at 25 per cent. and is 
laid at Rs. 19-11-0 as detailed in the 
plaint, 


The defendants contend that they do nct 
hold the disputed Jama under the plaintiff, 
that they hold a Jama of Rs. 3 12-0 and 
odd under the plaintiff and that was sued 
for up to 1320, and that the defendants hold 
a portion of the disputed lard under another 
landlord. 

The point for determination in this case 
is, whether the relationship of landlord and 
tenant exists bebween the parties. 


The plaintifi’s Pleader maintaine! that 
the Jama in suit was different from that 
alleged by the defendants, and that being 
so, the previous suit alleged by the defend-~ 
ants does not come into play in this suit 
at all. The plaintiff’s oollestion papars, to 
show the existence of the-Jama of Rs. 3 120 
and odd and as a separate thing from the 
Jama in suit, were called for by the defend- 
ants and the plaintiff failed to produce them 
on the ground that her Gomastha was absent, 
but I do not consider this to be a sufficient 
excuse for the non-production of the said 
papers, The plaintiff’s-papers show that 
the Jama in suit was one of Rs, 3-140 and 
odd up to 1312 when it was raised to 
Rs, 3-15-0 as claimed; but realisation of the 
Jama after 1312 is meagre and scanty, In 
my thinking the Jama as claimed is 
identical with that alleged by the defend 
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ants, but as that is not the plaintiff’s oase. 
I cannot grant- tbe plaintiff any relief-on 
that ground and 1 hold that the relation- 
ship of landlord ‘and tenant does not 
exist between the parties in respect to the 
Jama, in suit, 


The result, therefore, is that the plaint- 
| ifffs suit will be dismissed with costs and 
interest at 6 per cent. per annum until reali- 
sation.” 2 
Plaintiff appealed to the District Judge, 
who overruled the preliminary objection of 
the -respondent that no appeal lay to his 
Court, on the ground that ag the decision 
of the suit involved a question of title or 
of the variation of the rate of rent, the 
appeal to him was competent and allowed 
the appaal. 5 3 


The defendant 
Court in revision. h 

Babu Brojendra Nath Ohalterjee, for the Peti. 
tioners.—The lower Appellate Court was 
wrong in holding that an appeal lay from the 
decision of the Munsif, as that decision in- 
volved a question of title or- of the vari- 
ation of the rate of rent. The question is 
not what was pleaded by the parties or 
what questions were raised in the suit, but 
the question is what was decided by the 
Munsif in dismissing the suit: . 


Section 153 of the Bengal Tenancy Ast 
clearly lays down that an appeal wonld 
lie only if the desree or order kas decoded a 
question to land or to some interest in 
land as between parties having conflicting 
claims thereto or a question of the amount 
of the rent annually payable by the ten- 
ant. Here the Munsif expressly held that 
the “relationship of landlord and tenant 
does not exist between the parties in respect 
of the Jama in suit.’ He did not decide 
any other question. Therefore, the lower 
Appellate Court had no jurisdiction to enter- 
tain the appeal. ‘ 

Referred, to Shilabatt Debi v. Roderigues 
(1); Gangadhar Karmakar v. Shekharbasini 
Dasya (2), Sashi Bhusan Hazrah v. Deno 
Moyee Dasi (3). - 


then moved the High 


- (1) 35 0. 547; 120. W. N. 448. 
(2) 35 Ind. Cas. 848; 20 ©. W. N. 967 at pp. 971, 
973; 24 0. L. J. 235. 
+ (8) 34 Ind. Cas. 301. 
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Babu Bepin Behari Ghosh 11 (with bim 
Baku Atul Chandra Gurta), for the Oprcsite 
Party.—] submit the Munsif not coly desided 
the question of title to land but aleo de- 
cided the question as to the amount of 
rent annually payable by the tenant. He 
held that the Jama in suit did not belong 
to the plaintiff and thereby decided that 
the plaintiff bad no title to the Jama as 
claimed. Even. if it be supposed that the 
question of title was not desided in the 
manner provided for in the proyiso -to 
section 153, still it is impossible to say 
that the Mznsif did not decide the ques- 
tion astothe amount of rent payable by 
the tenant. What did he decide? His 
judgment shows that the plaintiff alleged 
that the defendants held two Jamas under 
him, of one of which the rent was 3-12-0 and 
ofthe other of which the rent was 3.15.0. 
The Munsif has held that the defendants 
did not hold .any Jamas of which the 
rent was Rs, 3-15.0, but he has held that the 
Jama as claimed by the plaintiff is 
identical with that alleged by the defend- 
ants. By the word .“Jama” he evidently 
meant the fote or tenancy. Now the plaint- 
iff claimed for the jote io suit an annual 
rentof Rs 3-15-0. Bunt the Munsif has found 
that this Jama was a Jama of 3-12-0 as 
alleged by the defendants. Hence if is 
apparent that the question desided by the 
Munsif was thatthe rent annually payable 
was lis, 3-12-0 as alleged by the defendante, 
and not Rs. 3 15.0 as claimed by the plaintiff, 
Therefore, I submit the Munsit’s decision was 
appealable, as by it he decided the question 
of title to land as wellas the question of ~ 
rent annually payable. 


Babu Brojendra Nath Ohatterji, in reply,— 
Mere deciding a question of title to land 
won’t do. The question must be decided as 
between the parties having conflicting 
claims thereto. There was no third party 
laying any conflicting claim to the land 
in euit. Asto the argument of the other 
side that the Munsif desided the question 
of the amount of rent payable, I submit 
that is obviously fallacious. The Munsif 
has held: that the Jama in suit does not” 
belong to the plaintiff, Therefore, the suit 
should bedismissed. If he had held that the 
Jama in suit did belong to the plaintiff, but 
its rent was Rs. 3-12-0 and not Rs, 3-15-0, 


- 
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then of courae it might have been said that 
the question of the amount of rent 
annually payable was decided. But this 
reut suit had nothing to do with the 
Jama of Re. 3-12-0 which the defendant ad- 
mitted to hold under the plaintiff. The 
suit was in respect of a Jama of . which 
the annual rent was alleged to be Rs. 3 15-0, 
bat the Munsif found that such a Jama 
was uot held by tle defendant under the 
plaintiff, Could it be believed. that the 
‘Munsif would wholly dismiss the suit, if 
he had in reality beld that the rent for 
the Jama in suit was Rs. 3-12-0 and not 
8-15-0? The judgment clearly shows that the 
Jama suéd for. was non-existent, and, 
thorefore, the plaintiff was not entitled to 
a decree. i 
JUDGMENT.—This isa Rule calling upon 


`. the opposite party to show cause why the 


judgment and decree of the learned Dis- 
trict Judge of Rangpur should not be set 
aside. The judgment and decree in question 
were passed in an appeal against a decision 
of the Munsif of Rangpur in a snit for 
rent, The Munsif 
powers under aection 158 (b) of the Bengal 
Tenancy Act and the amonnt claimed in 
the rent suit was Rs. 19-11-0 only. The 
question on which this Rule depends is, 
whether any appeal lay to the Distrist 
Judge. Tbe point was raised in his Court 
and he held that the decision of the suit 
involved a question of title or of the varia- 
tion of the rate of rent. To this decision 
we are unable to agree. All that the 
Munsif decided was that the relationship 
‘of landlord and tenant did not exist 
between the parties in respect of the Jama 
for which rent was claimed in this suit. 
“For authority that the decision on such a 
point is not sufficient to make the proviso 
to sestion 153 applicable, wa may refer to 
the case of Shilabate Debt v. Roderigues (1). 
Plaintiff's case was that the defendant held 
two Jamas under -him one at Rs, 3-12-0 and 
one at Rs. 3-15-0, and the present suit was 
for arrears of the Jama of Rs. 3150. The 
defendant admitted holding. one Jama at 
“Rs. 3-12 0 only. On these pleadings the 
remark of the Munsif that “in my thinking 
the Jama as claimed is identical with that 
alleged by the defendant” could not amount 
to-a decision as to thé rate of rent. The 
Munsif’s remark, as it stands, is meaningless, 
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since a Jama of Rs. 3-12-0 cannot be identioal 
with a Jamma of Rs, 3-15-0, but apparently he 
meant that the land of the Jama admitted 
by the defendant was the only land held 
by him under the plaintiff and that the 
rent of this was Rs. 3.12-0 only, But this was 
nob a decision ofea question of the amount 
annually payable by the tenant. The 
remazk of the Munsif was incidental and 
had nothing to do with the desisisn of 
the suit, since the suit was bound to fail 
on the finding that the relationship of 
landlord and tenant did not exist between 
the parties in respect of the Jama in uit. 
We accordingly hold that the order of the 
learned Distrist Judge was without jurisdic- 
tion, since no appeal lay to him. We 
accordingly set it, aside and restore the 
decree of the Munsif with: costs in 
this Court (which we assess at -one 
gold mohur) and in the lower. Appellate 
Court. 
Appeal accepted, 


MADRAS HIGH COURT. 
AppgaL Soir No. 161 or 1917. 
February 20, 1918. 
Present:—Justice Sir William Ayling,. KT., 
and Mr. Justice Seshagiri Aiyar. 
PARVATANENI VENKATARAMAYYA 
AND OTBE&8—PLAINTIFFS—— 
APPELLANTS 
- versus 
LANKA RAMBRAHMAN AND OTHERS — 


DerenDants— RÉSPONDENTS, 

Construction of docwment—Vendor and purchaser— 
Sale-deed—Indemnity clause—-Vendor agreeing to clear 
disputes—Continuing covenant ~Breach of covenant— 
Rights of covenantee—Sutt for cancellation of sale and 
damages—Cause of action—Limitation Act (IX of 
1908), Sch. I, Art. 115. . 

A deed of sale of land contained the following 
clanse: “Should disputes of any kind arise at any time 
touching the said land on the part of anybody, we 
will-clear them all with our own funds and allow 
this sale to continue to you uninterruptedly without 
any kind of loss to you.” On attempting to obtain 
possession, the vendee was resisted by the tenants, 
who asserted occupancy rights in the land. The 
vendee thereupon sued the tenants, whose claim was 
finally upheld by the High Gourt. Ina snit by the 
vendee against the vendor for cancellation of sale 


~ 
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and damages brought more than six years after the 
date of the sale: . 

Held, (1) that the provision in the sale-deed was 
an indemnity clause and should be construed as a 
continuing covenant; [p. 925, col. 2.] 

(2) that the cause of action for the suit arose 
when it was held thatthe plaintiff's vendor had 
no Kudivaram right in the property and the suit 
wav, therefere, within time under Article 116 of the 
Limitation Act. [p. 925, col, 2,] 

. Covenants which provide for a continuous exer- 
cise of obligations should be regarded as continuing 
covenants so lang as the subject-matter in respect 
of which the duty is cast subsists, Therefore, 
though a cause of action may arise on the date of 
the covenant or*as boon as theré is a breach, the 


_ injured person is not bound fo sue once and for all 


for present and prospective damages for the breach 
of the covenant. He is entitled to wait until he 
has exhausted all possible means of obtaining 
reparation before he has recourse to the covenantor. 


He will then be entitled to sue for consolidated - 


damages caused to him by the act of the intervener 
and for the expense he has been put to in attempting 
aes his title against that party. [p. 925, col. 
Appeal against the decree of the Court 
of the Temporary Subordinate Judge, Masuli- 
pattam, in Original Suit No. 24 of 
1916. i 

Messrs. K. Srinivasu Atyangar, W. Chakra. 
pani Nayudu and B. Narayanaswami Nayudu, 
for the Appellants. 


Mr. P, Narayanamurthi, for the Respond- 
ents. . n 
| JUDGMENT.—The Ist defendant sold the 
property in suit to the plaintiff on the 
8th of December 1906. The document 
-purports to convey both the Melvaram and 
Kudivaram rights in the property. It. is 
common ground that possession of ore of 
‘the items, namely, a house site was deliver- 
ed to the plaintiff. He was unable to 
get physisal possession of the rest of the 
property’ as the tenants asserted an occu- 
pancy right. Thereupon, he sued the tenant3 
in the District Munsif’s Court. He obtain- 
‘ed a decree in ejectment on the 380th 
of Desember 1909. There was an appeal 
by the tenants. The lower Appellate Court 
reversed the Munsif’s decision and dismissed 
the plaintifi’s suit on the 13th of Septem- 
ber 1910. The High Court confirmed that 
decree on 28rd August 1912, The present 
suit’ was instituted on 22nd August 1915 for 
cancellation of the sale or for damages in the 
-alternative. 

The Subordinate Judge has dismissed 
the suit onthe ground that the caus@of 
action arose on the date of the sale and 

a ! 


-for this purpose. 


that as the suit was filed more than 6 
years after that date, it was barred by 
limitation, In this Court, reliance was 
mainly placed upon a clause in the deed 
of sale which is in these terms: “Should 
disputes of any kind arise at any time 
touching the said land on the part cf 
anybody, we will olear them all with our own 
funds and ailow this sale to continue to you 
uninterruptedJy without any kind of Joss tn 
you.” In our opirion this is an indemnity 
clause and should be construed as a continuing 
covenant, As was pointed out by Stirling, J., 
in Jacob v. Down (1), covenants which provide 
for a continuous exercise of obligations 
should be regarded as continuing covenants 
so long as the subject-matter in respect 
of which the duty is cast subsists. The 
instance of covenants for repairs is cited 
In our opinion, the clause 
in the deed which we have quoted is of 
the same sharacter as a clause providing 
for continuous repairs; and consequently we 
hold that it is a continuous covenant. In 
this view, although a cause of action may 
arise on the date of the covenant or as 
soon as there is a breach, the injured 
party is not bound to sue ‘once and for 
all for present and prospestive damages 
for the breach of the covenant. The plain- 
tiff is entitled to wait until he exhausts 
all possible means of oblaining reparation, — 
before he has recourse to the sovenantor. 
He will then be entitled to sue for cor? 
solidated damages caused to him by the 
act of the intervener and for the expenses 
he has been put to in attempting to vindi- 
cate his title against that party: we muat/ 
therefore, hold that the suit will be in 
time if it was brought within 6 years of 
the date on which it was held by a 
Court of Law against him that neither he 
nor his vendor had any Knudivaram rights 
in the property. The language of Article 
115 of the Limitation Act supports this 
view. See also Secretary of State v. 
Pemmaraju Venkayya Garu (2). 

But there is one difficulty in this oase 
to which apparently the attention of the 
Court below was not invited. The indem- 


(1) (1900) 2 Ch. 158; 69 L, J, Ch. 493; 83 L. T. 191; 
48 W. R. 441; 64 J. P. 552. 

(2) 35 Ind. Cas. 254; 40 M. 910; 19 DL. L. T. 318; 3 
L, W. 443; (1916) 1 M. W. N. 342; 30 M. L. J. 875, 
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nity clause impdses the duty in the first 
instance on the lst defendant. There is 
no issue on the question whetber the Ist 
defendant was aware of the opposition by 
the tenants and whether he was asked to 
carry out his promise contained in the 
covenant. If the plaintiff had chosen to 
go to Court without calling , upon the 
defendant to fulfil his undertaking, it may 
bs that he is not entitled toany damages. 
Moreover, the question as to whan the 
defendsnts’ duty arose and whether there 
was an understanding that: the plaintiff 
should wait until recourse to law was 
had, are considerations which ought to be 
taken into account before deciding the 
question of limitation finally. For these 
reasons, we are unable to acsept. the oon- 
clusion of the Subordinate Judge; we would 
draw bis attention to the decision in Harz. 
Tiwari -y. Raghunath Tiwari (3), whi 
seems nearer to the present case than all 
the other decisions quoted by him. Having 
regard to the fact that the real points 
in dispute have not been adjudicated upon, 
we have indicated the general principles 
on which questions of this kind should be 
tried. It may be necessary to recast the 
issues and to add additional Ngenes in the 
view we have taken of the rights of the 
parties. The Subordinate Judge will hear 
applications in that behalf and pass the 
necessary orders, r 

` We must reverse the decree of the Sub- 
ordinate Judge and remand the suit to 
him for disposal in the light of the above 
observations. Costs in the appeal and in the 
memorandum of objections will abide, 

M. C, P, 
Appeal allowed; Case remanded. 


(3) 11 A, 27; A. W.N. (1888) 254;6 Ind Deo. 
(N. 8.) 446, 
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ALLAHABAD HIGH COURT. 
Civin Revision No. 65 or 1918. 
July 9, 1918. . 
Present:—Mr, Justice Abdur Raoof, 
' MOHAN LAL-—PLAINTIFE — PeTITIONER 
: versus" 

TIKA RAM—Derenpant—Opposite PARTY. 


Construction of document—Instalment bond —Default 
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in payment of instalment—Waiver of right to sue for 
entire amount—Limitation, commencement of, 

An instalment bond provided that the money was 
to be re-paid by five annual instalments and that 
if there was any default in payment of any of the 
instalments, the creditor would have the power to 
recover the entire amount in a lump sum, The 
bond was executed in 1909 and default was made 
in payment of the first instalment, but the plaintiff 
waited till the term provided in the bond had expired, 
when he brought a suit stating that his claim for 
the first 2 instalments being barred by time, he 
made a claim only with regard to the remaining 
three instalments: : 

Held, that under the terms of the bond the plaints 
iff had an option to waive his right to bring the suit 
at once on the happening of the first default, which 
right he had exercised and that, therefore, his suit 
with regard to the last three instalments was not 
barred. [p. 927, col. 1.) 

Civil revision from an order of the Judge 
of the Court of Small Causes, Bareilly, dated 
the 18th August 1917. 


ah Mr, -Sital Prasad Ghosh, for the Appellant. 


ir. P.N, Banerji, for the Opposite Party. 


JUDGMENT.—This was a suit brought 
upon an instalment bond in theCourt of the 
Judge of Small Causes. The bond was for 
Rs. 175 with interest and ib was to aba 
paid by five annual instalments of Rs“35 
each, The method provided for the payment 
of the instalments was in these words. As 
regards the payment of the money it is 
agreed that the said amount will be paid by 
instalments in five years, It was further 
provided that if there “was any default in 
payment of any of the instalments, then 
the creditor would have the power to claim 
the entire amount in the lump sum:—' Dayin 
mausuf ko akhtiar hat ke kul rupia ek muskt ba 
sharah sul fi sadi do rupia mahwart tarikh 
tahrir tamasuk haza se ba erjai nalish adalat 
diwani wasul kar lewe.” The document was 
written on the 28rd of February 1909. The 
first instalment would be payable, according 
to this bond, at the end of February 1910, 
It appears from the fasts found by the’ 
Court below that nothing was paid on account 
of the firet two instalments. The plaintiff 
then had a cause of action, if he so chose, 
to bring a suit at once for the recovery 
of the whole amount due under -the bond 
He, however, did not choose to sue then. He 
has brought this suit after the term pro- 
vided’ in the ‘bond, and in paragraph 8 of 
his plaint he states that as the.claim for 
the first two instalments is barred by time, 
he makes a claim only with regard to the 
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remaining three instalments. The claim 
was resisted in the Court below on the ground 
of limitation, The questions for considera- 
tion in the Court below were whether under , 
the terms of-the instalment bond in suit 
the canse of astion arose on the. first default, 
and whether the plaintiff ought then to have 
brought the suit and whether by reason of 
the fact that he allowed the limitation 
period to elapse his entire claim was barred 
by time and it was not open to him to sue 
for the remaining instalments as being 
within time. The real question for decision, 
however, was whether under the terms of the 
bond the plaintiff had an option to waive 
-his right to bring the suit at once on the 
happening of the first default and whether, ~ 
as a matter of fact, he did exercise this 
right of waiver. On the face of the docu- 
ment there oan be no possible doubt that 
be had such a right and his subsequent 
& conduct shows that he did exercise it. 

“The learned Judge of the Court below has 
relied on the case of Amclak Chand v. Bai 
Nath (1) and has held thatthe plaints in the 
two cases were similar, The facts of that case, _ 
however, are clearly distinguishable from the 
facts of the present case, The facts of that 
case as stated at pages 457* and 458* Were 
these. The instalment bond was dated the 
7th of July 1904, the whole amount was 
repayable in 43 years in equal instalments 
of Rs. 75 payable every six months. There | 
was a condition in the bond that if any 
instalment remained unpaid on the due date, 
then the creditor would be entitled to re- 
gover the whole sum at once with interest 
or that he might sue for each instalment 
as it fell due and remained unpaid. The 
first two instalments were paid on the 
due dates, the third instalment was due on 
the 7th of January 1996. Neither ‘this sor 
aby of the ‘subsequent instalments were 
paid, “On the 17th of August 1912, 2. e., six 


years and seven months after the 7th of ® 


` January. 1906, the plaintiff brought, the suit. 
An examination of the plaint showed that 
the plaintiff sued to recover the full amount 
which was due on the 7th of January 1906 
together with interest which fell due 
by reason of the default of the 7th of 
January. In his plaint he distinctly stated 
that the cause of action for the suit accrued 
(1) 20 Ind. Cas, 933; 85 A. 455; 11 A. L. J. 664, 


*Pagos of 85 A.—Hd, 
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on the 7th of January 1906, On these facts 
the learned Judges held that the plaintiff 
in that oase had elected to take one of the 
two options given’ him by the bond, viz., that 
one which entitled him to recover tho full 
amount of the debt due by reason of the 
default in one instalment. They went on 
to say: “ Itis perfectly clear from the plaint 
itself that the ‘plaintiffa have not waived 
that right, which entitled’ them to recover 
the whole of the balance due by reascn of 
the default of the 7th of January 1906, In 
fact, they take their stand upon that provision 
and seek to enforce their right, The exist- 
ence of a waiver is distinctly negatived by 
the plaint, which states that the right 
aderued on the 7th of. January 1906. To 
enforce that right they had six years from 
that date,” In the present case the plaint- 
iff in distinct terms states that his olaim 
as to the first two instalments was barred 
by time ang that his suit related. only to 
the three remaining instalments. “He does 
not base his cause of action on the default 
of payment of the first instalment, He 
does not claim the entire amount due under 
the bond. He has no doubt cldimed interest 
on the amounts due with respect to the two 
first instalments. But having regard to the 
cause of action stated in the plaint, he is 
not entitled to claim such interest, The 
learned Judges in the case mentioned above 
distinguish the ease before them from the 
case of Ajudhia v. Kunjal! (2) in these 
words:— In regard tothe ruling in Ajudhta 
v. Kunjal (2) an examination thereof shows 
clearly that it cannot apply to the facts of 
the present case. That suit was bronght to 
recover the last three of the instalments 


-that were due under that bond, and not the 


whole amcunt due by réason of a default in 
payment of an instalment, It appears to 
have been proved or assumed that the 
plaintifs had forborne to sne, in other 
words, had waived their rights...in respect 
of the instalments that were due and had 
not been paid.” These remarks make the 
case of Ajudhya v. Kunjal (2) fully appli- 


“cable to this case. The facts of the present 


case and those of Ajudhia v. Kunjal (2) are 
almost parallel. 

The case of Okandan Singh v. Bidhya Dhar 
(3) is also distinguishable from the pros 


(2) 30 A. 123; 5 A. L. J, 72; A. W, N, (1908) 36, 
(3) 15 Ind, Cas, 856, 
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sent case. Mr. Justice Chamier distinguished 
the ocaso before him from the case of Ajudhia 
v. Kungal (2) upon the ground that the bond 
before him provided that in default of 
payment of any instalment, the debtor was 
bound to pay the whole amount at once. He 
held that that circumstance distinguished 
the case from Ajudhia v. Kunjal (2).° The 
same ‘reasoning is equally applicable in this 
case. In my opinion the learned Judge of 
the Court below did not correctly appresiate 
the terms of the bond in suit. The suit 
was within time and it ought not to have 
been dismissed as being barred by time. í 
allow this application, set aside] the judg- 
‘ment and decree of the Court below and 
remand the case to that Court to be restored 
to its original “number on the file and to 
be disposed of on the merits. Tha costs to 
abide the event. 


- 


Application allowed, 





CALOUTTA HIGH COURT. 
APPEAL FROM APeELLATE Decree No. 2413 or 
1916. 

: dune 5, 1918, : 
Present:—Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kr, 
KAILASH CHANDRA KANDOR 

——PLAINTIFF— APPELLANT 
versus 
HARIHAR PATRA AND oTHERS— 
Derenpants—RESPONDENTS. 

Appeal—Minor respondent-—Appellant, failure of, to 
jurnish security for costs of guardian ad litem—Dis- 
missal uf appeal against mimor—Transfer of appeal— 
Decree against minor-—-Dismissal order, effect of. 

One of the’ respondents to an appeal in a mortgage 
suit boing a minor, the District Judge appointed the 
Nazir of his Conrt to act as the guardian ad litem of 
the minor. The appellant, however, failed to furnish 
security for the costs of the guardian ad litem and’ 
the appeal was consequently dismissed as against 
the minor. Subsequently the appeal was transferred 
to the Subordinate Judge, who heard a Pleader 
instructed by a third person on behalf of the minor 
and decreed the appeal. A few days after, the 
Subordinate Judge, on being informed of the order 
passed by the District Judge, vacated his own order 
against the minor and dismissed the appeal as 
against him: 

Held, that the order of dismissal passed by the’ 
the District Judge was a perfectly good order and 
was operative until ib was seb aside. [p. 980, col. 1.] 
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` Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Midnapur, dated 
the 24th May 1916, modifying that’ of the 
Munsif, Ist Court at Contai, dated the 7th, 
December 1914; i 

FACTS appear from the 
the arguments. 

Babu Jyotish Ohandra Hazrah, for the Ap- 
pellant.—In this case the appellants brought 
a suit for-sale against the minor respondent 
(mortgagor); who was represented. by the 
Nazir of the Munsif’s Court at Contai. The 
suit was dismissed and my olient appealed, 
making the minor a respondent and treating 
the Nazir of the Munsif’s Court as guard- 
ian ad- litem. He was so made guardian 
because in the decree of the Munsif the 
Nazir of the Munsif’s Court at Contai was 
described as guardian of the minor. `Notice 
was atiy served upon the Nazir of the 
Munsif’s Court at Contai and he instructed 
a Pleader, who duly entered appearance. ^ 
But the Nazir at the same time wrote a 
letter to the District Judge saying that he 
was going on leave, and asked for the Dis- 
trict Judge’s orders as to whether-le could 
continue as a guardian while -on leave, The 
Distriot Judge received that letter in Cham- 
bers and passed an order in the order-sheet 
in the absence of the parties appointing the . 
District Judge’s Nazir as guardian ad litem 
of the minor and noted down that talabana 
was to be paid within three days. The order 
was tot communicated to the appellant 
and after threedays, talabana not having 
been paid, the appeal against the minor re- 
spondent was dismissed. Nobody knew of 
this order and the appeal waa finally heard 
by the Subordinate Judge before whom tha 
minor was represented- by the Pleader in- 
structed by the first Nazir, z. e., the Munsif’s 
Court Nazir, The appeal was allowed by 
the Sub-Judge’ At the time of the drawing 
up of the decree, however, it was pointed 
out tothe Subordinate Judge that the appeal 
against the minor had been dismissed by 
the District Judge. The Subordinate Judge 
thereupon, vacated his judgment, and drew 
up a decree dismissing the appoal. 

I submit that the Nazir of the Munsif’s 
Court was competent to represent the minor 
in all stages of the litigation. As he received 
the notice of the appeal and instructed a 
Pleader to appear, there was no ossasion to 
pass any order appointing anybody else as 


judgment and 


` 
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guardian. The order of the District Judge 
to that effect is without jurisdiction. besides, 
the order was full of illegalities. The letter 
was received in Chambers, the order appoint- 
ing the fresh guardian ad litem was passed 
‘in Chambers and talabana was called for in 
Chambers, The orders were never com- 
‘ municated to the appellant. : 
[Fuetcser, J.— Why did you not lock to 
„the order-sheet~? ] f 

` Because itis no part of the appellant’s busi-. 
ness. The rules of the High Court, Ciroular 
Orders, Volume I, Rule 39, page §3, direst 
that orders directing anything tobe done 
by the parties shall be communicated to them 
or to their Pleaders and shall be signed by 
them or their Pleaders, Besides, the minor. 
although he has lost his case, cannot say 
that he went unrepresented. Therefore he 
cannot complain of any prejadice. 

In any event if your Lordships be 
of opinion that the minor was not legally 
represented by the Pleader, even then the 
case ought to be remanded to enable the 
appellant to serve notice upon the Nazir’ of 
the District Judge, Midnapur, and have the 
appeal re-heard, 

[Fietcarr, J—Why didyon not move to 
have the order of the District Judge dis- 
missing the appeal against the minor set 
aside? We can’t help you now. 

I cannot move against an interlocutory 
order. Besides I had no notice then, 

Babu Santimoy Majumdar, for the Respond- 
ents, submitted that after the decree of. 
the -Subordinate Judge was drawn up, the 
appellant preferred a review of the order of 
the District Judge, which was dismissed for 
` default, i 

JUDGMENT: 3 £ 

FusrcaerR, J.—This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Midnapur modifying 
the dicsision of the Munsif of Contai. The 
suit was brought to enforce a mortgage. 
Amongst the defendants wasa minor, namely, 
the defendant No. t, who appeared in (curt 
through a guardian ad litem. The guardian 
ad litem appointed in the Munsif’s Court was 
the Nazir, the Chief Ministerial Officer of that 
Court, and the Nazir seems to have acted all 
right. That gentleman, however, went on 
leave when the appeal was preferred against 
the jadgment of the Munsif and the person 
who was officiating for him was supposed 
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to have succeeded by virtue of his office 
to the position of the guardian ad litem of 
the minor defendant No. 1. Whether that 
was proper or not, it does not matter. How- 
ever, the officiating Nazir of the Munsif’s 
Court instructed a Pleader to appear on 
behalf of tbe minor. But before that— 
almost a month before—the District Judge 
had himself appointed an officer of his own 
Court to be the guardian ad litem of the minor 
and, the appellant having failed to give 
proper security for the costs of the guardian 
ad litem appointed by the District Judge, 
the appeal as against the defendant No. 1 
was dismissed. That is how the matter 


‘stood at the date of the hearing of the 


appeal, At the hearing of the appeal what 
happened was this: The Pleader instructed 
by the officiating Nazir of the Munsif’s 
Court who was, so faras Ican see, never 
the guardian ad litem of the minor at all, 
appeared and argued the case, which he lost 
and the minor’s rights were very seriously 
prejudiced, Seven days after that, the 
Subordinate Judge who heard the appeal 
was informed of what the District Judge 
had done, dismissing the appeal as against 
the minor defe:dant No.1 on the ground 
that the plaintiff had been in default in 
not giving security for the costs of the 
guardian ad litem. Thereupon, the learned 
Subordinate Judge reviewed his judgment 
decresing the suit against the minor de- 
fendant No. 1 and in lieu thereof dismissed 
it as against him. Sabsequently the plaint- 
iff made an application to the learned 
District Judge to set asile the order or 
decree dismissing the suit as against’ the 
defendant No, l for default in findiog the 
costs of the guardian ud litem. That 
application - was not heard, solely owing to 
the default of the plaintiff. The plaintiff 
did not provide the necessary materials to 
enable the Court to adjadicate on that 
and, having adopted that course, he has 
only got’ himself to thank if the eg parte 
order of the District Judge dismissing the 
suit against the minor detendant No. L for 
default is given effect to. The plaintif 
had ample opportunity before the learned 
District Judge for showing that this 
order of dismissal made by him ought to 
be cet aside. As he allowed that opportunity 
to pass for his own default, he must be 
bound by the order of dismissal. That 

: p 


: 
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order of dismissal is a perfectly good order 
until it is set aside. In that view of the 
case, the present appeal fails and must be 
dismissed with costs, 

Saamsut HUDA, J.—T agree. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
£ncoxp Civic Appear No. 304 or 1917. 
Jnne 19, 1918. 

Fresent:— Pandit Kanhaiya Lal, A, J. O. 
SHEO GOBIND AND otaers— Piaintirrs— 
APPELLANTS 
vETSUS 
Lala AMBIKA PRASAD AND OTHERS — 
[JEKENDANTS — RLESPONDENTS, 

Adverse possession—Trespasser, position of— Owner, 
remedies of-—-Ejectment, suit for, after tieelve years, 
maintainability of. 

Although a landlord has an option to treat a 
person cultivating his land without his permission 
as a brespassor and to sne him for possession and ’ 
damages in the Civil Court or to treat him as a 
tenant and to suc him for rent for the occupation 
of the samo ata fair and equitable rate, he cannot 
exercise that choice with any effect after a hostile 
title has been acquired by the occupant by reason 
of his adverse possession for more than 12 years, 
The effect of the existence of adverso possession 
for such a period isto extinguish the remedy of 
the real owner and the proceedings, if avy, taken 
by him in the Revenue Court to eject the occupant 
py notice, as if he were a tenant-at-will, are without 
jurisdiction. [p, 980, col. 2; p. 931, col. J.] 

Appeal from the decree of the Subordi- 
nate Judge, Unao, dated the 19th June 1917, 
modifying that of the Munsif, South Unao, 
dated the 21st December 1916. 

Babu Bisheskwar Nath Srivastava, for the 
Appellants. 

The Hon’ble Pandit Gokaran Nath Misra- 
and Mr. P. O. Gupta, for the Respondents, 

JUDGMENT.—The dispute in these 
appeals relates to plots Nos. 52/2, 52/3 and 
65/2 old, corresponding with Nos. 78, 79 
and 80 new, khasra. The plaintiffs sued 
for possession of the said plots on the 
allegation that they were the owners thereof 
and that the defendants wrongfully got 
them ejected from the same through the 
Revenue Court. They further set up a 
titlé by adverse possession. The defendants 
denied the plaintiffs’ title and pleaded 
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that the land in dispute had a grove whish 
was cut long ago and that the plaintiffs 
were estopped from asserting an adverse 
title. 

The Court of first instanoe found in 
favour of the plaintiffs and decreed the 
claim, but the lower Appellate Court dis- 
missed it in regard to plots Nos. 52/2 and 
52/3 old, corresponding with Nos. 78 and 79 
new, khasra and upheld the remainder of 
the decree, Both the parties appeal. 

On behalf of the plaintiffs reliance is 
plased on what happened in two previous 
suits, filed by the predecessor-in-title of 
the defendants against the predecessor-in 
title .of the plaintiffs in 1825 for the recovery 
of possession of plot No. 65 old khasra 
measuring 2 bighas 33 biswas and plot 
No. 52 old khasra measuring 5 bighas 15 biswas 
8 biswansis respectively. The suits were 
brought in the Court of the Munsif of 
Purwa. The allegation on behalf of the plaint- 
iffs in those suits was that the former plot 
was ban ar land, of which tbe predecessor 
in-title of the present plaintiffs had taken 
wrongful possession and the latter was a 
grove, of which the trees bad fallen down 
and which the predesessor-in-title of the 
present plaintiffs had wrongfully brought 
under cultivation. The predecessors-in-title 
of the defendants in both those cases set 
up their proprietary right, alleging that they 
were mortgagees of both the plots from 
Prag Kalwar, whose right to redeem the 
mortgage had become barred by time, and 
that they had been in adverse possession 
of the same for more than 12 years, On 
the date fixed for hearing of those cases, 
no one appeared for the then plaintiffs. 
The defendant was present, Both the 
suits were, therefore, dismissed for default 
on the 14th December 1886. The Courts 
below rightly held that the dismiasal of 


` the former suit in regard to plot No. 65 


old khasra rendered a fresh suit in regard 
to the same unmaintainable and that it 


`N 


was not open to the defendants after the. 


lapse of nearly 20 years to treat the 
plaintiffs as tenants and to seek their 
ejectment through the Revenue Court. 
Although a landlord has an option to 
treat a person cultivating his land without 
bis permission asa trespasser and to sue 
him for possession and damages in the 


Civil Court or to treat him as a tenant 
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and sue him for rent for the occupation 
of the same at a fair and equitable rate, 
he cannot exercise that “choice with any 
effect after a hostile title has been acquired 
by the occupant by réason of his adverse 
possession for more than 12 years, As 
pointed out in Muhammad Taqi v. Muham. 
mad Bagar (1), the effect of the existence 
of adverse possession for such a period is 
to extinguish the remedy of the real 
owner and the proseedings taken by the 
defendants in the Revenue Court to eject 
the plaintiffs by notices, as if they were 
tenants-at-will, were without jurisdiction. 

In regard to plots Nos. 52/2 and 52/3 old 
khasra the lower Appellate Court, however, 
observes that as they contained a grove 
which was mortgaged with the predecessor- 
in-title of the present plaintiffs, a suit for 
the resumption of the land after the grove 
was out could have been instituted only 
in the Court of the District Jadga and 
the institution of a sutt in the Court of 
the Munsif of Purwa for ths possession of 
the land in 1886 had, therefore, no effact. 
But the fact that the defendants held 
possession under the assertion of an adverse 
right since 1856 cannot be ignored. Asc- 
cording to the predecessor-in-title of the 
defendants the land had ceased to retain 
the character of a grove prior to 1886 and 
had been brought under cultivation by the 
predecessor-in-title of the present plaintiffs. 
A suit to eject him as a trespasser was 
dismissed for default. The suit as then 
brought was entertainable in the Court in 
which it was brought and the right of the 
present defendants to resume the land ia now 
barred by time, 

Itis pointed oat that plot No. 80 new 
khasra includes No. 52/4 old khasra. But it 
cannot be said that plot No. 52/4 old khasra 
was not included in the former suit which 


related to the entire plot No. 52 old 
khasra, measuring 5 bighas 15 biswas 8 
biswansia, ` 


The appsal filed by the plaintiffs No. 
304 of 1917 is, therefore, allowed and that. 
filed by the defendants No. 334 of 1917 
dismissed, the claim of the plaintiffs being 
desreed with costs here and hitherto. The 
defendants will bear thsir own costs through- 
out. 

| Appeal allowed, 

(1) 20 Ind, Cas, 580; 16 O. O. 163, 


OASES, 931 


PUNJAB CHIEF COURT, 
Civin Appear No. 1159 or 1917, 
March 14, 1918. 
Present:—Mr, Justice Shadi Lal. 
HAYAT AND OTAERS— DEFENDANTS — 
ÅPPELLANTS 
versus 
Musammat GULLAN—Praintirr— 


RESPONDENT, f 
Custom—Alienation by sonless proprietor of ancestral 
property in favour of daughter in presence of collaterals, 
validity of—Mair Rajputs of Tahsil Chakwal,~ Jhelum 
District. ; 

A sonless Mair Rajput of the Chakwal Tahsil of 
the Jhelum District is by custom competent to 
devise the whole of his ancestral estate ia favour 
of his daughters in the presence of his brothers and 
nephews. [p. 932, col. mi 

Although the initial presumption throughout the 
Punjab is against the power of alienation in respect 
of ancestral land in village communities and the 
onus probandi at the outset rests on the person 
asserting such & power, yetin cases-of the Muham- 
madan tribes of the Jhelum District the presumption 
against the validity of a gift bya sonless proprietor 
to a daughter or daughter’s son is not of great 
weight and may be easily shifted [p. 93], col. 25 


Second appeal from the decree of the 
District Judge, Jhelum, dated the 16th 
February 1917. 

Mr. Nanak Chand, for the Appellants, 
` Syed Mohsin Shah, for the ‘Respondent. 


JUDGMENT—The parties are Mair 
Rajputs of the Chakwal Tahsil of the 
Jhelum District, and the question for 
consideration is whether asonless proprietor 
is competent to devise the whole of his 
ancestral estate in favour of his daughter in 
the presence of his brother and nephew. 
The Courts below have sonourred in 
answering the question in the affirmative, 
and after hearing arguments and examin- 
ing theevidence upon the record I see no 
adequate reason for dissenting from their 
conclusion. 

As pointed out in Rattigan’s Digest of 
Customary Law (Eighth Edition), paragraph 
59, remark 2, although the initial presump- 
tion throughout the province is against 
the power of alienation in respect of 
ancestral land in village communities, and 
the onus proband: at the outset rests on the 
person asserting such a power, yet in cases 
of the Muhammadan tribes of the Jhelum 
District the presumption against the validity 
of a gift by a sonless proprietor to a 
daughter or daughter's son is not of great 


. weight, and may be easily shifted, vide, 


re 
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inter alia, Sher Jang v. Ghulam Mohi-ud.din 
(1). It appears from the list of cases appended 
to the judgment of the Munsif that the 
Mairs recognise a very extensive power of 
alienation in respect of ancestral property, 
and there are in that list four instances of 
the gift or devise of ancestral property in 
favour of a daughter or a daughter’s son to 
the exclusion of a brother or brother’s son. 
In Fazl v. Musammat Bhagbart (2) a Divi- 
sion Bench of this Court (Smythe and Roe, 
JJ.) held that among Mair Rajputs of the 
Chakwal Tahsil a proprietor without male 
issue can by custom make a Will leaving his 
entire estate to his daughter to the prejudice 
of his near collaterals. The judgment report- 
ed as Faiz Bakhsh v. Jahan Shah (3) also 
relates to Mair Rajputs of the Chakwal 
Tahsil and lays down that a gift by a childless 
proprietor of his entire estate in favour of 
two of his grand-nephews in the presence of 
other nepbews oand grand-nephews is valid 


_ by custom. 


Upon the record there are two judgments 
by the Divisional Judge, dated 27th March 
1916 (Musahib Khatun v. Khalas) and 
6th April 1916 (Lal Khan v. Haider), 
both of which recognise the validity of 
a gift by a sonless Mair proprietor in 
favour of a daughter or danghter’s son 
to the prejudice of hiscollaterals. On the 
other hand, we have only two compromises 
in which the property was divided between 
the collaterals and the daughters. 

In view of the judisial authorities re- 
ferred to above and the evidence adduced 
by the danghter, I am of opinion that 
even if the onus was on her to establish 
the validity of the Will in ber favour, 
that onus bas been fully discharged, and 
that the collaterals have failed to adduce 
apy instance showing that the power of devise 
in favour of daughters is not recognised 
among the Mair Rajputs of the Chakwal 
Tahail, Accordingly I affirm the decree of the 
lower Appellate Court and dismiss the 
appeal with costs, 

i Appeal dismissed. 


(1) 22 P. R. 1904; 40 P. L. R. 1904, 
(2) 93 P. R. 1885. 
(3) 96°P, R. 1907; 28 P, L. R. 1908. 
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CALCUTTA HIGH COURT, 
APPBAL FROM APPELLATE Decree No, 2040 
or 1916. 

July 3, 1918, 

Present :—Mr. Justice Walmsley 
and Mr. Justice Panton. 
MAMRAJ AGARWALA AND on HIS DEATH 
HIS HEIRS AND LEGAL REPRESENTATIVES 
CHHAGMAL AGARWALA AND OTHERS— 
DeErenDANTs——APPELLANTS 
versus 
AHAMAD ALI MAHAMAD—Ptatntirr— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 58— 
Fraudulent transter—Presumption—Guits Valuation 
Act (VII of 1887), s. 11—Under-vatuation of suit— ' 
Prejudice to defendant, 

In a suit for declaration of titlo, the plaintiff set 
up a kebala (conveyance) execute in his favour by 
his father. The defendant, a judgment-creditor of 
the father, pleaded that the kobala was voidable 
under section 53 of the Transfer of Property Act. 
Both the lower Courts, holding that there was no 
evidence that the plaintiff’s father had any debts 
at tho time of the kobala, decreed the suit, although 
it was proved that the kobala was exocuted in the 
very year in which the defendant obtained his 
decree against the plaintiff's father:. 

Held, that the decision of the lower Courts could 
pot stand, as neither of them had considered the fact 
that the kobala was executed at a time when the 
executant was woll aware of the probability of the 
decree ofa substantial sum being passed against 
him, and also as neither Court in considering the 
evidence and facts of the case had set clearly 
before its mind the presumption created by clause 
(2) of section 53 of the Trarsfer of Property Act. 
[p. 933, col. 2.] ; 

Where a suit which has been undervalued is 
tried by a Munsif’s Court, the defendant can 
reasonably say that he has been prejudiced by 
the case being tried by a Court which had no 
jurisdiction to try it. [p. 984, col. 1.] 

Appeal against the decree of the Officiat- 
ing Snbordinate Judge, Jalpaiguri, dated 
the 23rd May i916, affirming that of the 
Munsif, 2nd Court at that place, dated the 
28rd January 1915. 

FACTS appear from the judgment. 

Babu Brojo Lal Ohakravarti (with him 
Babu Hemendra’ Nath Bose), for the Appel- 
lants —After the rejection of a claim case 
the plaintiff brought this suit-for declaration 
of his title to the properties attached 
by a creditor in exeéution of a decree 
obtained against the plaintiff's vendor. The 
Munsif desreed the suit, holding that the 
kobala waa really a gift and conveyed good 
title to the plaintiff, the kobala that was 
without consideration and that the presump- 
tion under section 53 of the Transfer of — 
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Property Ast did not, arise with regard to 
subsequent debts and that there was no 

_svidence to show when plaintiff's vendor be- 

“game indebted. He also found the value of 
the properties in suit to be Rs. 3,600. On 
appeal the lower Appellate Court held that 
the kobala was a real document and not a 
benami transastion, 


The lower Appellate Court has not at all 
considered the effect of section 53 of the 
Transfer of Property Act upon the trans- 
action and the fact that the Munsif had 
no jurisdiction -to try this svit, as the value 
of the subject-matter exceeded his pecuniary 
jurisdiction. - 

The presumption: under section 53 is 
applicable to subsequent debts as well, 
Referred to FPalamalat Mudaliyar v. South 
Indian Egport Oo., Lid. (1) and Sadashiv 
Taman Dhamankar v, Trimbak Divakar 
Karandikar (2). 

Babua Upendra Kumar Roy, for Babu 
Krishna Kamal Maitra, for the Rəspondent.— 
Saction 11 of the Suits Valuation Act cured 
the defect of jurisdiction, if any. No pre- 
judice fas been proved in this case. The 
plaintiff was entitled to value his suit at 
Rs. 300 as mentioned in the kobala. Re- 
ferred to Bibi Phul Kumari v. Ghansyam 
Misra (3). 


The lower Appellate Court not only 
affirmed the findiog of the Munsif as to the 
bearing of section 53, Transfer of Property 
Act, upon the facts of this case but also 
found that the document was a real one 
and the inadequacy of the ‘consideration, if 
any, was immaterial. - 

The question is whether-a third person 
could raise the question of adequacy of con- 
sideration which was a matter between the 
assignor and the assignee. Referred to 
Bhigwat Dayal Singh v. Debi Daya! Sahu 
(4).§ 

As to the oase3 referrad to by the appel- 
lants, the prinsiples enuarciated therein 


(1) 5 Ind. Cas. 33; 33 M. 834;7 M.L. T. 167; 20 
M. L. J. 2U; (1910) M., W. N. 239. 

, (2) 23 B. 146; 12 Ind. Dec. (x. s8 ) 97, 

(3) 7 C.L. J. 36; 12 0. W. N. 169; 10 Bom. L. R. 
1; 5 A.L.J. 10;17 M. L. J. 618; 2 M. L. T. 696; 35 
0. 20; 14 Bar. L. R. 41:8385 I A. 22(2.C.). 

(4) 35 0. 420; 10 Bom, L. R. 230; 12 C. W. N. 393; 
7 C. L. J. 335; 5 A. L. J. 184 18 M. L. J. 103 3 M. L. 
T, 945; 14 Bit, L. R. 49; 35 7. A. 48 (P. C). 
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apply equally to third persons and no 
distinstion should ba made on that soora. 
Babu Brojo Lal Chakravarti replied. 


- JUDGMENT. 

Watmstey, J.--Defendant obtained a 
decree against the plaintiff’s father and in 
execution of that -decree attached oertain 
property, Plaintiff then objested that the 
property was his and not his father’s and 
he Gled a claim before the executing Court. 
That claim was dismissed. He thereupon 
brought the present suit for a deslaration 
that. the property attached by the desrea- 
holder-defendant was his own property and 
not bis father’s. Defendant objected that 
the suit was undervalued as the property 
was worth not Rs. 300 but R3. 3,000 and, 
therefore, the Munsif in whose Court it 
was instituted had no , jurisdiction to try 
it. He also contended that the document 
was not genuine bub that it was /exeauted 
for fhe purpose of defrauding or defeating 
the father’s creditors. 


To take the second point first. The 
Munsif was of opinion that the document 
was intended to be a gift and that the 
consideration money set out in ib was only 
nominal, On appeal the learned Subordi- 
nate Jadge held that the consideration had 
actually baen paid. Both the Courts then 
remarked no doubt, with referenca ‘to the 
provisions of section 53 of ‘the Transfer of 
Property Act, that there was no evidence 
that the plaintiff's father had any debts 
‘at the tims of the kobala, This seems to me 
rather an extraordinary remark to make, 
because the kobala was executed in the very 


, year in which the defendant obtained his 


decree against the plaintiff’s father. It is 
not apparent whether the decree was ob- 
tained before the kobalu or after; but, at 
any rate, the suit had been instituted, and 
the plaintiff's father was well aware of the 
probability of a desres for a` substantial 
sum being passed against him. That is s 
fact which both the lower Courts onght to 
have considered carefully. Their remarks 
show that they were thinking of section 53 
of the Transfer of Property Act; but neither 
Court set slearly bəfore its mind the pre- 
sumption which is created by alause (2) - 


‘of that seation, and I think that in oon- 


sidering the evidence and the fasts in. this 


gase they ought to haye paid very greaf% 
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attention to the presumption. They have 
referred to certain rulings as sufficient to 
justify the decision to which they have 
come, But the cirenmstances of those 
rulings sre entirely different, because in 
those cases the dispute was not between a 
third person and one of the contracting 
parties but between the representatives of 
one contracting party and the other con- 
tracting party. This omission in the judg- 
ments of the lower Courts necessitates a 
remand. 


Then, with regard to the other objection 
that the suit was tried by a Munsif who 
had no jurisdiction to try it, the Munsif 
remarked that the objection was disposed 
of by the desision in the case of Bibi Phul 
Kumari v. Ghansyam Misra (8). That view 
appears to me entirely wrong. Their 
Lordships of the Privy Council did not lay 


“down any proposition such as is suggested 


by the Munsif, I think that, having found 
the value of the property to be Rs. 3,000, 
the Munsif should have gone on to hold 
that he had no jurisdiction to try the suit. 
Tt is objected that sestion 11 (2) of the 
Suits Valuation Act prevents us from enter- 
taining the objection atthe present stage, 
< It appears to me, however, that the defend- 
ant oan reasonably say that he has been 
prejudiced by the case being tried by a 
, Court which had no jurisdiction to try it; and 
in the present instance, as the case is being . 
remanded, I am the more unwilling to accept 
respondent's contention. 


I think that the decrees of the lower 


Courts must be set aside, and the case ba 
sent back to the District Judge for him to 
make it over for trial to a Subordinate 
Judge with jurisdiction. Costs of this Court 
and of the two lower Courts will abide the 
“result. 
Panton, J.—I agree. 
Decrees set aside; Case sent back. 
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OUDH JUDICIAL COMMIS -IONER'S 
COURT. 
First Oivi Appeat No. 91 or 1916, 
June 12, 1918. 

Present:—Mr, Lindsay, J. O.. and Pandit 

Kanhaiya Lal, A. J. ©, 
Shri Pandit BADRI BISHAL AND ANOTHER-—— 

PrLaIntirrs— APPELLANTS 


versus 
BAIJ NATH AND orsasxss—Derenpants— 
RESPONDENTS. 


pa Estoppel—Pri ivy to person to whom representation 
made, position of—Arrangement contrary to represent- 
ation between parties to representation, effect of. 

The bonefit of an estoppel can be claimed either 
by the person to whom the representation is made 
or by his privy: and, the privy cannot’be deprived of 
such benefit by the fact that since the time the 
representation was made and the privity of estate 
commenced, the person to whom the representation 
was made and the person who made the representa. 
tion have come to an arrangement contrary to the 
representation. [p. 987, col. 1.] 


Appeal from the decree of the Subordinate 
Judge, Unao, dated the 11th May 1916. 

Mr. A. P. Sen and Babu Basudeo Lal, for 
the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 
for Respondents Nos, 1 and 2. 

Babu Bisheshwar Nath Srivastava; for 
Respondent No, 2. á 


JUDGMENT.—The only question for 
decision in this appeal is one of estoppel. 

The judgment of the Court below is to 
the effect that the plaintiffs, who are the 
appellants here, are,estopped from suing on 
a mortgage exeavted in their favour which 
was the basis of their claim in the. lower 
Court, 

In order to elucidate the point before us 

| it is necessary to refer to what took place 
previous to the present litigation. 


In the year 1868 one Baldeo Bakhsh, 
who was the grandfather of the defendante 
respondent Har Dayal, executed a mortgage 
in favouf of one Daya Shankar in respect 
of a four-annas share in a village called 
Satan. It is admitted that eventually the 
mortgagee obtained possession over the 


. whole of the mortgaged property and that 


his ‘representatives-in-interest were in posses- 
sion till a short time ago. i 

In February 1912 the defendant Har 
Dayal executed a mortgage witb possession 
in faypur of the plaintiffs appellants Badri 
Bishal and Sheo Sabai. The ‘mortgage 
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money was a sum of over Ri. 4,000 and 
_&_portion of the consideration was left with 
the ‘mortgageas to redeem the mortgage of 
1868, About a fortnight after this mortgage 
was executed, a suit was brought against 
the mortgagees on bahelf of Har Dayal by 


N his nextfriend Baij Nath for the purpose 


‘ 


Pa 


’ 


— mising to put in a 


of having the mortgage-deed set aside on 
‘ the ground that Har Dayal was a minor 
and that he had been tricked into making 
the mortgage in the defendants’ favour. 
Shortly after this ib is admitted that 
Baij Nath who appeared in the suit as 
Har Dayal’s next friend was appointed 
guardian of ths person and property of 


. Har Dayal. 


The suit was contended in the Court 
of. the Additional Judge of Unao, Issues 
were framed and we have now to consider 
wHat took place on the 25th of Marsh 1913 
in the Court of the Additional Judge. The 
order-sheet of the record of that suit shows 
that ‘the case was up for hearing on the 
date “just mentioned in the presence of thé 
nextfriend Baij Nath, who was represented by 
Babu Lakshmi Narain, Vakil. The defend- 
ants on that data ware represented by a 


Vakil named Babu Prag Narain. It was 
intimated by the Pleaders to the Court 
that an arrangement had been come to 


between the parties and that payment of 
the money which the defendants had agreed 
to receive was not possible on that date, 
inasmuch as the banker who was to hava 
brought the money to Court had bean 
unable to produce it. The Pleiders asked 
‘the Court for four days’ adjournment pro- 
compromises on the 
next date for hearing. The learned Judge 
- took dowa the statements of the Pleaders 
and the parties., Baij Natb, the next 
friand of the plaintiff Har Dayal, told the 
learned Judge that he had agraed to pay 
a fixed sum to the defendants, who in their 
turn had agreed to relinquish their rights 
under the mortgage-deed in suit. 
general agent of the Ist defendant made 
the following statement:— I have agreed 
to relinquish my right under the mortgage 
dn suit if the sum fixed to-day .is paid 
to my master Badri Bishal by plaintiff's 
next friend.’ A similar statement was 
made hy the 2nd defendant Sheo Sahai, 
who- was present in person. He deposed 
that he had agreed to relinquish hig right 
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under the mortgage in suit if the sum 
agreed upon was paid to himsslf and tha 
other mortgagee. `~ 


After these statements had been record- 
ed, the learned Judge fixed the 29th of 
Marsh 1913 for the filing ofthe compromise. 
On the 29th of March 1913 what took place 
was this. The plaintiff’a Pleader Baba Lake 
shmi Narain withdrew the plea of minority 
which had been set up in the plaint, and in- 
timated thatit ought to be considered that his 
client was of full age at the time he 
made the mortgage in the doefendanta’ 
fayour. The defendants on this date were 
represented by two Pleaders and both of 
the Pleaders informsd the Court that they 
had no objection to the withdrawal of the 
plea, the fact being that the defence to 
the suit was that Har Dayal was of full 
age at the tima the mortgage was made. 


: This statement having been made, the 
Additional Judge ordered the plaint to bs 
returned to the plaintiff for amendment. 
Obviously ib was necessary to alter the 
plaint in view of- the withdrawal of the 
allegation that ‘the plaintiff was a minor, 
The plaint was duly amsnded, signad by 
Har Dayal himself who was present, and 
lodged in Court. After this had baen done, 
the learned Judge prosesded to inquire 
regarding the term; of the settlement. 
The plaintiff's Pleader admitted that the 
agreement was that the plaintiff was to 
pay asum of Ri. 1,300 to the defendants, 
who were for this oonsideration to relin- 
quish all their rights under the mortgage- 
deed. The general agent of the defendant, 
Badri Bishal was present in Court and when 
he was questioned regarding this matter, the 
only answer he could give was that he could 
not say exactly if Rs. 1,300 was the sum fixed. 
The matter, however, was made clear by 
the evidence of- Babu Prag Narain, who 
was thereupon called as a witness. He 
deposed that the terms whish were settled 
between the parties on the 26th of March 
1913 were that the plaintiff was to pay 
a sum of Ri. 1,300 to the defendants and 
that the defenda:ts were to give up their 
claim under the mortgage deed in suit. It 
was further agresi that the parties would 
bear their own costs. Having ascertained 
these facts the Judge proceeded to deliver 
jadgment. He found that the parties had 
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Some to terms in the sense above “men- 
tioned and he consequently directed that 
the plaintiff's claim to have the mortgage- 
deed of the 9th of February 1912 executed 
by him in favour of the defendants Badri 
Bishal and Sheo Sahai set aside should 
be desreed upon payment of Rs. 1,800 
to the defendants. The judgment directed 
that the sum of Rs. 1,300 was to be paid 
on or before the 3rd'of April 1913, fail- 
ing whioh the plaintifi’s claim would stand 
dismissed with costs. 

In order to raise the money which he had 
to pay according to the directions contained 
in this judgment, Har Dayal on the 3lst 
of March 1913 executed a mortgage of the 
four-annas share of Miuza Satan in favour 
of Jagan Nath, who is the 2ad defend- 
ant in the present suit. Jagan Nath, it 
may be mentioned, is the full brother of 
Baij Nath who had heen acting as the 
next friend of Har Dayal in the suit of 
1912. The mortgage in favour of Jagan 
Nath was for a sum of Rs. 5,000. If was 
arranged that ont of this money Rs. 1,300 
should be deposited 
the deoree of the 29th of March 1913. 
We find from the record (Exhibit B-16) that 
this sim of Rs. 1,300 was actually lodged 
in Court on the 3lst of Marsh by Har 
Dayal and his mortgagee Jagan Nath. 

After the close of the proseedings in the 
-Court of the Additional Jadge, Badri Bishal 
and Sheo Sahai brought an appeal in this 
Court which was disposed of on the 10th 
of Maroh 1915. The case was compromis- 
ed in this Court between Badri Bishal 
and Sheo Sahai on the one side and Har 
Dayal on the other, and the result of the 
. judgment of this Court was that the appeal 
of Badri Bishal and Sheo Sahai was allowed 
in consequence of whish the decree of the 
29th March 1913 of the Additional Judge was 
set aside, Jagan Nath the mortgagee and 
his brother Baij Nath were made parties 
to the appeal in this Court, but their 
names were removed from the record and it 
ig common ground that whatever was desided 
in this Court in no way affeots the rights 
of either Baij Nath or Jagan Nath, whatever 
they may be. Wemay mention here that 
after taking this mortgage of the 3lst of 
March 1913 Jagan Nath brought a suit 
for redemption of the mortgage of 1868 
and obtained a decree. He paid the money 
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into Court on the 23rd of March 1914. 
The result, therefore, is that at the present 
moment Jagan Nath is in possession of 
the fonur-annas share of Mauza Satan as a 
mortgagee. $ 

Badri Bishal and Sheo Sahai, baving 
managed to get the decree of the 29th of 
March 1912 
t ourt; have now brought the present suit 
in which they claim possession of the four- 
annas share under the mortgage which 
was executed in their favour on the Yth 
of February 1912. One of ‘the defences 
which has been set up to this claim and 
the defense whish the Subordinate Judge 
has accepted is that’ Badri Bishal and 
Sheo Sahai are estopped from setting up 
any rights under their mortgage of the 
9th of February 1912. The Subordinate 
Judge has found in favour of the defend- 
ants and bad dismissed the suit on this 
ground alone. - 

It is this f question of estoppel whioh 
has been argued“ before us by the learned 
Counsel for the appellants. In our opinion 
the decision of the lower Court is perfectly 
correct. The facts have been stated in 
detail and it is impossible, in our opinion, 
for the appellants to contend that 
on -these facts they are now in a 
position to set up their rights as mort- 
gagees under the- deed of the 9th cf 
It is perfectly clear that 
by the proceedings which were taken in 


the Court of the Additional Judge of 
Unao on the 29th of March 1913 the 
present plaintiffs surrendered whatever 


claim they had under this mortgage for 
a payment of Rs. 1,800 to be made to 
them by Har Dayal Har Dayal had be- 
come the plaintiff in the case, and it ‘is 
not to be doubted that there was a de- 
finite agreement between him and the 
present appellan‘s, That agreement wads 
communicated to the Court and a deoree 
was passed upon it. On the strength of 
this agreement Jagan Nath respondent ad- 
vanced the money on the mortgage of the 
8lst of March 1913, and it was out of 
this money that Har Dayal deposited in 
Court the Rs. 1,300 -which he was -bcund 
to pay to Badri Bishal and Sheo Sahai, 
In these cironmstanges Jagan Nath has 
certainly the right to say that the present 
plamtiffs appellants cannot as against him 


i Hose in appeal in this - 
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be beard to set up any righte under 


their mortgage of the 9th of February 
1912. Jagan Nath olaims title under Har 
Dayal, and the banefit of an estoppel can 
be claimed either by the person to whom 


the representation is made or, by his 
privy. It is not to be doubted here that 
Jagan Nath is in privity of estate with 


Har Dayal. It may bs that since the 
time “the representation was made Har 
Dayal has come to some other.arrange- 
ment with Badri Bishal and Sheo Sahai. 
.That fact, However, cannot deprive Jagan 
Nath of the banefit of the estoppel, which 
passed to him as soon as he took a 
mortgage of the property on the 3lst of 
March 1913. This finding is sufficient to 
dispose of the oase, It is not necessary 
for us to inquire into the validity of tbe 
mortgage set up by Jagan Nath or whe- 
ther, the plaintiffs are in a position to 
deny the validity of that mortgage. It 
is sufficient for, us to say that on the 
principle of, estoppel they are debarred 
from setting up any rights under their 
own document, and, as the whole of their 
case is based upon the terms~ of that 
document and as it is upon the strength 
of this document that they are seeking 
possession as against Jagan Nath, the 
result is that their suit was rightly dis- 
missed and their appeal must fail. 


We affirm the ‘judgment of the Court 
below and dismiss this appeal with costs 
to the answering respondents. 

Appeal dismissed, 


PUNJAB CHIEF COURT, 
Fiırsr Oivi Appsan No, 1384 cr 1915. 
March 16, 1915, 
Present :— Mr. Jastice Chevis and Mr. 
Justice Broad way. 
KISHEN NARAIN — Praintisr— 
APPELLANT 
VETEUS 
PALA MAL AND orHers—Darenpants— 


RESPONDENTS, 
Civil Procedure Code (Act V of 1909), 0. If, r. 2, 
0. XXXIV, r. 14—~—Transfer af Property ', Act (CP of 
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1882), s. 99, principle of, whether applicable to 
Punjab—Mortgage—Interest, suit for—Subsequent suit 
for principal and interest, maintainability of. 

Section 49 of the Transfer of Property Act having 
been repealed by Order XXXIV, rule 14, Civil Pro. 
cedure Code, which has been oxpressly ‘held to be 
not applicable to the Punjab, the principle of that 
section can no longer be applicable to this Province, 
[p. 938, col. 1.] 

Where a mortgages has already sued and obtained 
a decree for interest at atime when he conld also 
have sued for the principal, his subsequent suit 
for the recovery of the principal is barred by Ordor 
II, rulo 2 of the Ciyil Procedure Code. [p. 938, col. 2.) 


First appeal from the decoree of the 
District Judge, Delhi,. dated the 20th 
February 1915, 

Lala Moti Sagar, R. S., for the Appellant, 

The Hon’ble Pandit Sheo Narain and Mr, 
Sardha Ram, for the Respondents, 


JUDGMENT.—in this oase the mortgagee 
sued for interest in 1908 and obtained 
a decree for Rs. 2,266-13 0 with charge on 
the property mortgaged. In execution 
proceedings he had the equity of redemp- 
tion attatohed. The judgment-debtor 
objected, quoting Order XXXIV of the Civil 
Procedure Code and urging that the 
mortgagee could not bring the property 
to sale on such a decree, and that if he 
wanted to sell up the property he should 
“get a decree according to law,” The 
first Court disallowed his objections but 
on 27th October 1913 Mr. Clifford, Ad. 
ditional Divisional Judge, allowed thefob. 
jeotions on appeal,’ holding that the lower 
Conurt’s order was opposed to Order XXXIV, 
rule 14, Civil Procedure Ccde, and to 
Jagan Nath v. Budhwa (1), and that the 
latter ruling must be, followed i in preference 
to Kashz Pershad Singh v. Jamuna  Pershad 
Sahu (2) on which the lower Court bad 
relied, 

The mortgagee then brougbt this suit 
for principal and interest, end it has been 
dismissed by the lower Court as barred 
by Order 1I, rule 2. Hence this appeal, 

or- the appellaut ib is urged that the 
respondent is estopped from pleading Order 
11, role 2, ag be has himself in his former 
objeotions invoked the aid of Order XXXIV, 
rule 14, which itself lays down that Order 
II, rule 2, is not to be a bar to a fresh 
suit in suoh cases. We are, however, of 
opinion that all that the judgment. debitor 


(1) 2 P. B. 1907; 157 P. L. B. 1906. 
(2) 31 0, 922, 
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meant to do when he quoted Order XXXIV 
‘was to claim the benefit of the principle 
embodied in the first part of clause (1) 
of the rule. He cannot have meant to 
rely on the whole _of that rule, for the 
second olanse of the rule expressly lays 
down that nothing in the first clause shall 
apply to apy territories td whioh the 
Transfer of Property Aot has not been 
extended. So Order XXXIV, rule 14 (1), 
doos not apply to Delhi at all, and the second 
part of it cannot be used to evade the 
provisions of Order II, rale 2. Nor can 
the Srat part of it be applied, ‘but it is, 
of ccurse, arguable that the principle there- 
in embodied may be applied, for in fact that 
is practically Rai Sahib Moti Sagar’s second 
eontention in this case, The respondent cer- 
tainly never bound himself down io refrain 
from pleading Order II, rule 2, as a defence, 
and we are of opinion that in quoting Order 
XXXIV in his objéotionshe only meant to 
rely on the principle embodied in the first 
part of Order XXXIV, rule 14, clause 1. 

_ Whether Mr. Olifford’s order was right 
or wrong we need not now deside. We oan 
only hold that Order XXXIV, rule 14 clause 
(1), is inapplicable to the Punjab or Delhi, 
_and we have considerable doubts whether Jagan 
Nath v. Budhwa (1) stillholds good underthe 
new Civil Procedure Code. But if Mr. Clifford’s 
-order was wrong, the decree-holder should 
have attacked it by further appeal. All 
that we have to decide now is the question 
of estoppel, and as we hold that the 
respondent never meant to rely on the 
latter part of clause (1) of Order XXXIV, 
rale 14, or to bind himself down not to plead 
Order IJ, rule 2, we hold that there is no 
estoppel. 

Rai Sahib Moti Sagar’s next contention 
is that even apartfrom Order XXXIV, rule 
14, be can still maintain the suit, the 
principles of section 99 of the Transfer cf 
Property Act being still applicable to the 
Punjab. But this section has been deliberate- 
ly repealed by the Legislature, and has 
been replaced by Order XX XIV, rule 14, which 
has been expressly held to be not applicable 
to: the Punjab. „After this to apply -the 
principles of section 99 is, in our opinion, 
out of the question. As is aptly 
said in Mehr Bakhsh v. Sanghe Khan (3), 


(8) 38 Tnd. Cas. 802; 18 P. R. 1916; 194 P. W.R. 
1915, 
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“Tt is exceedingly difficnlé to see how, 
in view of the change of the law thus 
effested by the latest legislative enactment on 
the subject under consideration, the Courts 
of this Province, to which the Transfer 
of Property Act has never been extended, 
can recognize and act upon the technical 
rule embodied in section 99 of the Aot,” 
We note also thatthe principle embodied in 
section 99 ig contained in the first. five 
lines,and that the last two lines which 
say he may insti'ute such suit notwith- 
standing anything contained in the Oode cof 
Civil Procedure,’ seation 43,” can scarcely 
be described as containing a’ principle.” 
Lastly Rai Sahib Moti Sagar urges that 
Order II, rule 2, is no bar because his client 
was not bound under the terms of the 
mortgage-deed to sue for principal and 
interest at once. True, but the fact re- 


“maing that at the time when he sued for 


interest he sould also have sued for 
principal; he did not do so,and so the 
subsequent suit is now barred by Order 
II, rale 2. » or 

This: appaal fails and i3 dismissed, but 
the appellant sesms to ba a heavy loiar, 
and we pass na order as to costs of this 
appeal. 2 

Appeal dismissed, 


CALCUTTA HIGH COURT. 

ÅPPEAL Frum APEFELLATE Deoren No. 2400 

M or 1916. 
- June 17, 1918. 

Present:— Justico Sir Charles Chitty, KT, 
and Mr. Justico Walmsley. 
KANAILAL KUNDU—~Prarstirs— 
APPSLLANT 
"versus 
NITYA SARAN MUKHERJEE AND OTHERS 
— DEFENDANTS — RESPONDENTS. 

Contribution, suit for, maintainability of—One of 
sereral judgment-debtors satisfying decree— Liability of 
other judgment-debtors—Civil Procedure Code (Act V 
of 1909), O. FII, r. 6 —S2t-of —Claim barred at date 
of filing of written statement, wheth2r can be set off. 

A decree in a suit for maintenance, while providing 
that certain defendants in the suit should pay off 
the decretal dmount within four months from the 
date of the decree, went on to order that on their 
failure to do so the money shoald ho realised by sale 
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of the properties hypothecated. One of the defend- 
ants, who had since the -decreo become possessed of 
four-fifths of the properties chsrged, paid off the 


‘deoretal amount and then sued the other defendants 


for contribution: 

Held, that as it was quite unnecessary for the 
plaintiff to pay off the decretal debt or any part of 
it, the claim for contribution could not succeed. 
[p. 940, col. 2.] 

A élaim which has become barred by limitation 
at the time of filing of the written statement in 2 
suit is not a debt legally recoverable by the defend- 
ant from the plaintiff and cannot, therefore, be 
bilowed to be set off against the plaintiff's claim. 


Appeal against the decision of the 
District Judge, Nadia, dated the 28th 
July 1916, reversing that of the Munsif, 
dated the 16th Desember 


- [p. 941, cot. 1] 


1915. 

FAOTS material to the report will appear 
from the following extracts from the 
judgment of the lower Appellate Court:— 

“These appeals have arisen out of a 
suit for contribution. Akhoy Kumari 
became entitled to realise a sum for 
maintenance according to a decree. Under 
that decree certain property of the plaint- 
iff was attashed and to release it he 


“was compelled to pay an amonnt to her, 


and he now seeks to obtain from the 
defendants the share of the amount paid 
by him whioh was due from tbem to 
the plaintiff. , 

The claim of Akhoy Kumari as against 
the present plaintif and defendants was 


. settled by the appellate deorees ina suit 


. brought by Akhoy Kumari against them, 


and to ascertain the Liability of the present 
plaintiff and defendants to Akhoy Kumari 
we cannot go behind those decrees, 

The Subordinate Judge in that suit 
held that certain property was subjeat to 
a charge for the maintenance money due to 
Akhoy Kumari and that the present plaintiff 
(defendant No.7 in that suit) purchased 
four-fifths of that property with know- 
ledge of the charge. At the same time 
he exonerated the present defendants from 
personal liability for the maintenance. On 
appeal the District Judge held that the 
defendants were personally liable and there 
was no charge on the property purchased 
by the plaintiff and he had no notice of 
the charge. 

On-appeal the Hon'ble High Court set 
aside the decree of the District Judge as 
regards the plaintiff (defendant No. 7 in 
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that suit) and also modified that decree 
so as to exempt cefendant No. 5 from 
personal liability. The result is that the 
property of which thé plaintiff has purchased 
four-fifths share, remains subject to a charge 
for the maintenance and all the defend- 
ants, except defendant No. 5, are personally 
liable. However, Akhoy Kumari, in re- 
leasing defendant No. 5 from personal 
liability, cannot equitably make the remain- 
ing defendants personally liable for more 


-than six-sevenths of the maintenance 
charge. 
From the ckrarnamah referred to, in 


Exhibit B it is clear that the maintenance 
allowance was, by agreement between all 
those liable, to be realised, if it fell into 
arrears, by the sale of the hypothesated 
property. So that.the allowance should 
be regarded in the frat instance as a 
charge upon that property and should only 
be realised personally from the defendants 
in oase Akhoy Kumari failed to realise it 
by the sale of the property. 


In this view of the case the defendants are 
not liable at all for contribution * * *” 

Babu Mokendra Nath Roy (with him Babus 
Manmatha Nath Roy and Surendra Kumar 
Roy), for the Appellant.—I come under 
section 69 of the Indian Contrast Act. The 
learned Judge refers to Order VIII, rule 6, 
illustration (g) of the Civil Procedure Code. 
Here plaintiff claimed jointly against all 
the defendants and one of the defendants 
No. 6 cannot claim a set-off against him 
separately. Upon what principle. can he 
glaim sach a setofi? I submit on no 
prinsipleis the defendant entitled to claim a 
set off. 


‘(Currry, J— How do you get out of 
section 70 of the Indian Contract Act?j 

He paid off the decretal amount for the 
benefit of myself and of other judgment- 
debtors. Therefore, he is not entitled to 
get that from me alone, but from others 
as well. 

Babu Hara Prasad Chatterjee (with him 
Babus Manmotho Nath Mukerjee and Satindra 
Nath Mukherjee), for the Reapondents,—As to 
the first point I am under no liability to con- 
tribute at all. On the other hand 1 can 
claim a set-off. 

(Carry, J.—If the suit is dismissed 
against you your set-off is gone. q 
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Your Lordships have jurisdiction to 

grant equitable relief. oTa 

n In Randhari Singh v. Parmanund Singh (1) 
it has been held that there is aright of set-off 
not only in cases of mutual debts but also in 
cases of cross-demands, arising out of, the 
same transaction. Under the Indian Contrast 
Act, section 70, the plaintiff is bound to pa 
compensation to me. ` 
“(Ca rry, J.—You do not fill the same 
character as’ in Order VIII, rule 6, illus- 
tration (g). You oan only claim against 
_defendant No.7 and you cannot claim against 
the other defendants.) __ 

The provisions of the Civil Procedure 

Code are not exhaustive. They do not 
_take away from parties their equitable rights 
of set-off. Order VIII, rule 6, illustration 
(g), is: applicable in cases of joint claims 
but if the olaim is both a` joint and 


separate one ad in the present case, it 


won't apply. 
.  [Cmitty, J—You paid the sum for whish 
~ you -slaim set-off, i. e, Rs. 430, which was 
- paid by you in satisfaction of another 
< deoree of Akhoy Kumari Debi for main- 
tenance on April 1911. How. san you 
claim it in ‘September 1914 ‘when the 
present suit was filed, for if was time- 
` barred? For therulesays legally esoverable,” 
and so even an equitable set-off must be 
glaimed within time, not to.speak of your set- 
off in this oase, which is in respect of an 
ascertained sum of money. | 
- Iù Sheo Saran Singh v. Mahabir Pershad 
> Shah (2) it bas been held. that limi- 
tation is no bar. to a set-off. Provisions 
of the’ Civil Procedure Code do not itake 
‘away: the. right to equitable set-off; 
[Carrry, J.—But that is not the case of 
a set-off by a defendant in a" suit. An 
equitable set-off is an unascertained sum. 
But this is the case of a definite legal 
set-off] > | 
~My submission is that section 70 of the 
Indian Contract-Act is not applicable in 
this oase. Ins < 
.{Cuirry, J.—But your claim “to a set-off 
is barred by limitation.] - eee a 
°> JUDGMENT. —This is an appeal by the 
plaintiff _Kanailal Kundu arising “out of 
a suit for contribution brought by him 


(1) 21 Ind. Cas, 716; 19.0. W. N. 1183, , 
(2) 32 0, 576,20. L. J. 93. $ 5 
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against a number of defendanta,” We are 
now only concerned with Gopal Das 
Mukherjee defendant No. 5 or rather, as | 
that defendant is dead, bis legal representa- . 
tives;and with Mohini Mohan Mukherjee, the 
defendant No. 6. 


Gopal Das Mukherjee defendant No. 5 


was expressly exempted from personal 
liability under the. decree in favour of 


Akhoy Kumari Debi passed 'by this Court, ` 


and the learned , Pleader for the appellant 
admits’ that -he cannot press the appeal 
as against the. representatives of this 
defendant, more particularly as- Gopal Das 
Mukherjee had no further interest left in 
the -properties charged. N 


Às. . against datengi No. .6'it is urged 


that he was ma 


e personally liable by the 


a` 


deorae.of the lower Appellate Court in favour | 


of Akhoy 


Kumari Debi and that- he is 


liable to contribute. The- answer to the 
plaintiff’s suit for contribution against this 
defendant is- that the desree of the Court 
of first instance in the mdintenance suit, © 
while ‘providing that certain defendants 
should. pay off the decretal amount within“ 
four months from ‘the date of the deoree, ` 
went on to order, that, on their failure 
to.do so, the money should be realized by 
sale of the properties hypothgecated. It 
was, therefore, quite unnecessary. for the 


plaintiff topay off this ‘debt, or any part 7 


of it, in order to -save the properties 
charged from being sold. His reason for 
doing this is obvious, because we are told 
that he has. now become possessed of four- 
fifths of the properties charged. It was, | 
_therefore, tô his benefit to save the pro- 
‘perties charged from the burden of this 
debt at the expense of the persons who 
were. his co-defendants in that suit, We 


think, therefore, that his suit against the ` 


defendant. No.6 was rightly dismissed by 
the learned District Judge. X 


Then comes the question of the set-off 
which was claimed by defendant No. 6 in 
his written statement. He dsked that a- 
decree might be passed in his’ favour for 
_ Rs. 345-12-6, which represented the four- 
share ‘which was held by the 
plaintiff jn the . property together with 
It, appears that the defendant. 


“filths 


interesl, 


No.6 made a payment of Rs. 430 ón 12th 
April 1911, He did this. to save from 
d g E PA, 


1 


ge 
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attachment, not the properties which were 
charged with the payment of. maintenance 
of Akhoy Kumari Debi, but other properties 
of his own whish had been ‘attached by 
that lady in execution of her decree. Here 
again, the. defendant No. 6 was equally 
at fault with the present plaintiff in 
paying off money which he wab not really 
bound to pay. He might have answered 
-in those execution proceedings that tke- 
lady mast first proceed against the pro- 
perties charged and jit would certainly 


have been to his adyantage to do so 
bechuse, as we understand, he has no 
further interest in those properties, How- 


ever that may be, his 
tion from the plaintiff or any other . of 
his co-judgment-debtors accrued from 12th 
April 1911, This suit was filed on 17th 


‘September 1914 and his written statement 


claiming the ‘set-off was filed on 28th 
January 1915. By that time any claim 
which he had against the plaintiff for 
contribution had become time-barred, and 
it could not be said to be a debt legally 
recoverable by the defendant No. 6 from the 
plaintiff. For this reason alone his claim 
to set-off must necessarily fail. There is 
the farther objection to his set off regarded: 
as a substantive claim, that he was under 
no obligation to pay this money and that 
he ought not to bave paid. it but; should 
have insisted ón the plaintiff Akhoy ‘Komari 
Debi ‘proceeding against the properties 
sharged. ah 

This appeal must be dismissed against 
the representatives of -defendant No. 5 
with costs, It must also be dismissed against 
the defendant No. 6 as regards contribution, 
but the decree in his favour for set-off 
must also be reversed and his claim on 
that account dismissed. As between him 
and the plaintiff we make no order as to 
costs, 

"WaALMSLEY, J.—I agree. 


i Appeal dismissed; 


Decree varied, 
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MADRAS HIGH COURT. 

Seconp Civis Appgan No. 1938 or 1916. 
April . 15, 1918, 
Present:—Justicé Sir William Ayling, Kr., 

. and Mr. Justice Coutts Trotter, 
GASPARI LOUIS—D1FENDANT—ÅPPELLANT 
CETSUE 
“REV. Fer. C. P. GON SALVES—Pratntiry— 


RESPONDENT, 

Canon Law—Roman Catholic Church, constitution of 
and law applicable to—Church adopting rules different 
from those_of parent body, effect of-—Custom, proof of — 
Question of law or fact. 7 

The Church of England is an established church 
and is, therefore, subject to the ordinary Courts of 
Law not only as to matters temporal but even as to 
matters of doctrine. .[p 942, col. 2.] 

The Roman Catholic Church is not an established 
church but a voluntary association, and any member 
who joins that church will be bound by any rules 


+ which it has framed for its internal discipline and 


for the managemont of its affairs [p, 942, col. 2; p, 
943, col. 1,] 7 

Long v. Bishop of Cape Town, (1863) 1 Moo. P. C, 
(N. s ) 411; 15 B. R. 756; 188 B, R. 658 and Merriman 
v. Williams, (1882) 7 A. O. 484; 51 L. J. P. 0.95; 47 L. 
T. 51, followed. 

If a branch voluntary association adopts rules 


„which differ materially from those of the parent 


body, then the members of that association will 
not be members of the parent body but will be an 
independent organisation with their ownrules. [p, 
943, col. 1.] 

“The Canon Law recognises no distinction between 
the spiritual and temporal powers of the Papacy, 
and the Episcopate and a, member of any church 
which is part and parcel of the Universal Catholic 
—_ would be bound by the Canon Law, tp. 943, 
col. | 

If a church, while adopting in the main the 
doctrines of the Roman Catholic Church, has yet 
erected certain rules different from the rules of the 
Catholic Church in matters of discipline and manage- 
ment, those rules must be proved in the same way 
in which a custom would have to be proved ina 
Court of Law. [p. 943, col. L] 


‘Questions of custom, though thoy may in the ond’ 


become questions of law, are at the outset necessarily 
questions of fact. [p. 943, col, 1.) 

Where an appointment as manager of a Vicar in 
a Roman Catholic Parish Church by the Bishop was 
questioned on the ground that he was not appointed 
by the junta composed of the heads of houses in a 
villago as was the custom and that tho delegation 
of any authority by the Bishop was only permissive: 

_Held, (1) that whether the church be viewed as a 
bianch of the Roman Catholic Church orasa voluntary 
association the appointment was valid: [p.943, col. 1.) 

(2) that the question whether the custom was for 
the junta to appoint was one of fact on which the 
finding of the lower Appellate Oourt could not bo 
interfered with in second appeal. [p. 943, col, 1-] 


Second appeal against the decree of the 
District Court, South Canara, in Appeal Suit 
No. 502o0f 1915, preferred against the deoree 


N 


r 
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of the Court of the District Munsif, Udipi, 
in Original Suit No. 232 of 1914. 

FACTS appear from the judgment. 

Mr. T, R. Ramachandra Atyar (with him 
Mr. K.P. Lakshmana Rao), for the Appel- 
lant.—The plaintiff hasno right to sue. The 
appointment of Vicar for the church in ques- 
tion rests with the junta, 2. e., tbe heads of 
houses. They have not exercised their right 
and the plaintiff was not nominated by 
them. The Bishop had no power to ap- 
point the plaintiff as Moktessor. In matters 
spiritual, the Parish Church ia no doubt 
bound by the authority of the Canon Law, 
but the temporal possessions of the church 
and rights of property are governed by the 
law of the land. 

Mr. B. Sita Rama Row, for the Respond- 
ent.—The church in question is bound by 
the Canon Law as it is part of the estab- 
lished Catholic Church. The Bishops, to 
whom the Pope’s authority is delégated, have 
absolute control over ths churches in their 
diocese in matters both spiritual and tem- 
poral, The right claimed on behalf’of the 
junta ig only of a permissive character and 
it is open to the Bishop to resume the power 
delegated to them at his will. The lower 
Appellate Court has found that there was 
no recognised or binding custom whereby 
the appointment of Moktessor vested in the 
junta, .That finding cannot be interfered 
with in second appeal. 

JUDGMENT,.—This suit, together with 
an execution petition which turns upon it, 
was brought by the Reverend Gonsalves, 
Vicar of the Roman Catholic Parish Chursh 
at Kalianpur, for arrears of rent due by 
tenants of church property. The only defence 


with which we are concerned is the defence 


that the plaintiff was not entitled to sue, as 
his appointment as Manager or Moktessor 
of the church property was not a valid 
one. The Vicar was appointed by the 
Bishop upon the 14th November 1914 and 
the facts leading up to the appointment 
were these. The temporal affairs of the 
church were ordinarily administered by 
a body known as the junta, composed of 
the heads of houses in the village. This 
body has been in existence for something 
like thirty years and has claimed and 
exercised the right to appoint the Moktes.- 
sor, The last Moktessor appointed by the 
junta was a Mr, Louis, who resigned his 
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appointment in 1913. Attempts were then 
made to get the junta to appoint 8 succes- 
sor, but the meeting held was so disorder- 
iy that no valid appointment sould be 
made, and the Visar so informed the 
Bishop. The Bishop thereupon appointed 


the Vicar to the offise of Moktessor pending 


farther arrangements. In that capacity he 
brought this suit and tha validity of his. ap- 
pointment is challenged. 


The plaintiff puts -his case at its highest 
on this broad ground. This churosh is part of 
the Universal Catholic Church and is bound by 


its laws, that is to say, by the Canon Law, and. 


it is an unquestioned tenet of the Canon Law 
that the temporalities of the shuroh vest in 
the Pope whose authority may be regarded as 
delegate] to the Bishops to the extent 
of their savaral diosesa3. On this view 
any further delegation of his complete autkor- 
ity over the shurah property by the 
Bishop is mərely permissive and san be resum- 
ed by him at will. 


On the other side it was argued that 
the authority of the Uanon Law is confined 
to the spiritual side aud could not affect 
rights of property or kindred rights in the 
temporal possessions of the shurch, which 
would be governed by the law of the land as 
administered by the Courts, 

We may say at once that we think any 
analogies drawn from the decisions relating 
to the property of the’ English Established 
Church are not really applicable to the 
present case. The Church of England is 
properly described as established just be- 
cause of this unique feature about it, that 
it is subjected to the ordinary- Courts of 
Law not only as to matters temporal but 
dostrine, This is 
due to a variety of historical causes which 
need not now be examined. The Roman 
Catholis Church is not an established 
church, It is what is described as a volan- 
tary association in the English cases; and 
the result of those oagés, of which the 
most important are Long v. Bishop of Cape 
Town (1) and Merriman v. Williams (2), 
seems to be ,this; If you join a voluntary 
association, you will be bound by any 


D an 1 Moo. P. CO, (n.s) 411; 15 E. R. 756; 
138 R 
“ee tsan 7 A. O. 484; 5L L. J. P. O. 95; 47 L. T, 
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rules which if has framed for its internal 
discipline and for the management of its 
affairs. You may adopt the dostrines of 
the established or any other church en bloc, 
but if the voluntary association has adopted 
rules which differ materially from those of 
what may be balled the parent body, the 
members of that association will not be 
members of the parent church but will be 


an independent organization with their 
own rules. It seems to us that the 
appellant in this case is in a dilemma. 


If his church is part and parcel of the 
Universal Catholic Church, as apparently he 
wishes it to be regarded, he must be 
. assumed to be bound by the law of the 
shurch, (2. e.) the Canon Law, and if that 
be so, it is clear that the control of tem- 
poralities vests in the Bishop, since the 
Canon Law recognizes no distinction between 
the spiritual and temporal powers ©f the 
Papacy and its local representatives, the Epis: 
copate. If this chursh is to be regarded 
ag an independent voluntary association 
whioh while adopting in the main 
doctrines of the Roman Catholic Church 
has yet erected certain rules different from 
the rules of the Catholic Church in matters 
of discipline and management, then those 
rules must be proved in the same way 
that a custom would have to bè proved 
in a Court of Law. Questions of custom 
may often in the end become questions 
of law, as in. the familiar instances-where 
the Courts have to say whether a custom 
is reasonable, or is not inconsistent with 
the law of the land, or with the terms of 
some document, such as e. g., a contract, 
But at the outset they must necessarily 
bə questions of fact. You must first prove 
that the thing is done before you can go 
on to enquire whether it legally may be 
done, Looking at the case from this 
point “of view, it seems- sufficient to say 
that the learned Judge has found that the 
evidence put forward has failed to support 
the contention that the junta has establish- 
ed a recognised custom of holding in its 
hands the appointement of a Moktessor. 
He bas found as a fact that such ap- 
pointments as they have made have been 
merely permissive as a matter of convenience 
and that the” Bishop has never relin- 
quished his claim to be the final repositary 
of the power of appointment, We 
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think that even if this be regarded as 
a voluntary association, a person who 


joins it must be considered as prima facie 
subscribing to the rules of the Catholic 
Church as embodied in the canons, unlesa 
affirmative proof of an es: 
tablished usage to the contrary. The learned 
Judge by his finding has negatived the 
existence of such a rule in the present 
case, and as we do not think he misdirected 
himself in law incoming to that finding of 
fact, we cannot distnrb it, 

“ The ‘appeal fails and is dismissed with 
costs. 

M. C. P, 
Appeal dismissed,” 
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CALCUTTA HIGH COURT, 

AEPEAL FROM APPELLATE Decaer No, 2239 

~ oF 1916, 

June 20, 1918. 
Present :— Justice Sir Charles Chitty, Kr., 

and Mr. Justice -Walmsley. 
HARA KUMAR SAHA AND ANOTHER— 
PLAINTIFF3—A PPELLANTS 
tersus 


RAM CHANDRA PAL AND oruers— 


, DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 75~Instal- 
ment bond—Default in payment of instalment— Waiver, 
forbearance to sue, whether amounts to—Evidence Act 
(Lof 1872), s. 92—Oral undertaking by creditor to 
waive right to enforce bond, admissibility of. 

A mêre forbearance to sue for the whole amount 
of a bond payable by instalments, on default in pay- 
ment of one or more instalments, is not a waiver 
within the meaning of Article 75 of Schedule I of 
the Limitation Act, [p, 944, col. 3.] 

Where a registered bond payable by instalments pro- 
vided that on default in payment of two consecutivo 
instalments the creditor would bo entitled to sue for 
the whole amount due under the bond: 

Held, that a subsequent oral undertaking on the 
part of the creditors at the request of the debtors to 
waive their right to enforce the payment of the 
whole amount on two successive defaults was a 
variation of the contractand was, therefore, not 
admissible in evidence under section 92 of the 
Evidence Act [p. 945, col, 1.] 


Appeal against the decree of the District 
Judge, Dacca, dated the 27th May 1916, 
confirming that of the Officiating Subordi- 
ant Judge, Dacca, dated the 22nd April 

5. 


* 
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FACTS appear from the judgment. ~ 
` Babu Dwarka Nath Chakrabutty (with him 
Babu Gopal Chandra Das), for the Appel- 
lants.—The appeal is où behalf of the appel- 


lants and arises ont of a registered ‘instal-., 


ment bond executed by the defendants 
Nos. 1, 2 and 3 and the father of defendant 
No. 4 onthe 9th August 1905. The suit 
bas been dismissed on‘the ground of limita- 
tion, and the question involved is one of 
waiver, The terms inthe bond were that 
in case of „default in two consecutive, instal- 
ments, the plaintiffs would be entitled to 
sue for the realization of the whole of their 
dues. The last instalment to be paid under 
the original bond was Asar 1322 B. S. 
The last payment was made in Baisak-1318. 
The present suit was instituted in Jaist 


1321. In 1813 B.S. at the request of the 
defendants the plaintiffs promised them 
indulgence and said that they would not 


insist upon their right to ane for the 
realization of the whole of their dues in 
case of default. The question is—Is a 
promise in advance to waive some right or 
to show some favour equivalent to varying 
the terms of the contract? I submit not. 
Jt isa promise to give up.a right to sue 
which acornes on the contract. The con- 
tract is in no way modified if there is waiver 
of a right to sue at the request of the 
debtor at the time when the right to sue 
arises on the default. Mere abstinence 
from suing is evidence of waiver. Refers 
to Rup Narain Bhattacharya v.. Gopi Nath 
Mandol (1), Abinash Chandra Bose v. Bama 
` Bewa (2)> To. give up a right which 
accrues on the contract, is not varying the 
terms of the contract. It was a refraining 

“from suing at the request of the debtor, 
and section 92 of the Evidence Act has no 
application in a oase like this. 


Dr. Sarat Chandra Basak, for the Respond- 
ents.—There could be no waiver before the 
instalments actually fell due, Itis a clear 
case of variation of the contract as made 
by the registered bond. No question of 
waiver arises in this case and under sestion 
92 of the Hvidence Act variation of the 
contract cannot be proved by oral evidence, 
Upon the facts fonnd, the Courts below 


—{1) 11 G. W. N. 903. 
(2) 4 Ind.Cas. 17; 180, W. N.. 1010 at p. 1013. 
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have rightly heli that the anit is barred 
by limitation, 


Babu Gopal Chandra ‘Das, in reply, referred 
to. the case of Ajudhia v. Kunjal (8). - 


JUDGMENT. 


' Outer, J.—I have had the adyantage of“ 


reading the judgment whioh is about to 
be delivered by my learned brother and I 
agree that- the appeal must fail. It may 
now be taken to be settled, so far as this 
Court is concerned; that mere forbearance 
to sue is not sufficient proof of waiver on 
the part of ‘he plaintiff. In this aas3 the. 
plaintifs feeling that diffisulty set up 
another case that in 1312, when default 
was first-made, they had arranged with the 
defendants not to insist in the future on 
tbe olauss in the bond, which provided that 
on failure of two instalments the whole 
amount would become due. To this con- 
tention there are two objections. The first 
is. one of fact that no sach arrangement 
was pleaded nor was it found by the Courts 
to have been actually made. What did 
take place was that in 1312 there was a 
default ‘and a waiver of the plaintiffs’ rights 
in respect of that default, with the result 
that further instalments were paid, the last 
instalment being that~for Baisakh 1313. 
If it be argued, that there, was such an 
arrangement with regard to future pay- 
ments, the answer would bə that such an 
arrangement would amount, to a variation 
of the contract which sould only be effeated 
by a writing similar to that of the contract 
itself, namely, a writing \registered. The 
appeal is dismissed with costs. 


WaLM3LEY, J.—The plaintiffs prefer this 
appeal, The defendants, or their prede- 
sessors, owed a large sum of money to the 
firm which is now represanted ‘by the 
plaintiffs, and on Sraban 24th, 1312, they 


executed a bond by which -they agreed to ' 


pay Rs. 3,000 by monthly instalments of 
Rs. 25. The bond was registered. It eon- 
tained a provision that if the defendants 
made default in two consecutive months, 
the creditors should -be entitled to sue for 
the-whole amount due under the bond. It 
is found by the lower Courts that the 
defendants paid tén instalments only, the 


(8) 30 A. 123 5 A.L. J. 72; A. W. N, (1908) 38, ” 


è 
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last payment being the one madeon Baisakh 
31st, 1313. ' 

The present suit was -instituted on Jane 
13th, 1914 (Jaith 80th, 1821), and is for 72 
instalments beginning with the instalment 
payable for Jaist 1315. 

Both the lower Courts have’ held that 
On this 
question I. need only refer to the case of 
Girindra Mohun Roy Chowdhury v. Bocha Das 
(4), where all the earlier cases were con- 
sidered. According to the view expressed 
in that judgment, the present suit is barred 
by’ limitation, even though the demand is 
confined to: the instalments which would 
have fallen due in the six years preceding 
the institution of the suit, 

The plaintiffs, however, tried to avoid this 
difficulty by seeking to prove that in Asvin 
1812 there was an oral undertaking on 
their part, made at the request of the de- 
fendante, io waive their right to enforce 
payment of the whole on two successive 
defaults. The lower Couris have held that 
evidence of such an oral undertaking is 
barred by section 92 of the Evidence Act, 


. and if the effect of the undertaking was to 


modify the original registered contrast they 
are correct. < : 

It is now urged for the plaintiffs that 
the undertaking did not modify the con- 
trast, and that it amounted to nothing more 
than a promise on their part to show in- 
dulgence to the defendants as long as they 
chose to do so. Assuming thah such was 
the effect of the undertaking, it seems to 
me that the plaintiffs ara notin any better 
position. If it did not have the effect of 
modifying the original contrast, that oon- 
tract stands intact, and if it is not shown 
that asa factithe right conferred by the 
contract was waived, the suit is barred. 
It is said that the promise -explains the 
subsequent inaction on the part of the 
plaintiffs ani that the right was waived 
each month as defanlt was committed: but 
that argument ‘leads the plaintiffs into 


‘difficolties: if they did not take action be. 


cause their promise had deprived them of 
the right to do so, they are faced by the 
provisions of section 92 of the Hvidense 
Act; if their right to demand immediate pay- 
ment of the whole continued undiminished, 


(4) 1 Ind. Cas, 49; 86 C. 394; 9 0. L. J. 226; 13 O. 
W. N. 1004. ‘ 
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they have no evidence of waiver to offer 
except mere forbearance to sue, and a vague 
promise to show indulgence made before 
the last payment and the subsequent de- 
faults cannot convert such forbearance intu 
waiver. 


I think that the decision of the lower 
Courts is correct, and that the appeal should 
be dismissed with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civic Aepzat No. 1927 or 1914, 
Desember 19, 1917. 

Present: ~—Mr. Justice Oldfield and 
Mr, Justice Phillips. 
PUTHIYA PANDIKASALIYAL 
ABDULLA KOYA—Derenpant No, 4— 
APPELLANT 
tersus 
MAVILERI EACHARAN NAIR, DECZASED, 
AND OTHERS— PLAINTIFFS AND DEFENDANTS 
Ncs. 1 to 3 AND LEGAL REPRESENTATIVES 
OF DEGEASED-— RESPONDENT No, 1 


—- RESPONDENTS. 

Malabar Law+Karnavan, rights of Management 
delegated to another, resumption of—Melcharth; grant 
of, before expiry of Kanom term, validity of—Improvi- 
dent transactions by Karnavan, effect of. 

It is open to the Karnavan of a Malabar Tarwad, 
who has delegated his duties to another, to resume 
the management at any time. [p. 946, col. 2.] 

If a Karnavan habitually grants improvident leases 
and thereby renders himself unable to fulfil his 
obligations towards the other members of the Tarwad, 
this would be a ground for removing him from 
Karnavastanam, but a particulary lease cannot be 
declared to be invalid as against the lesseo mercly 
because it is not proved to be beneficial to the 
Tarwad. [p. 946, col. 2.] 

The grant of a Melcharth by a Karnavan before 
the expiry of the previous Kavom does not render it 
ab initio void, but it will not bind the grantor’s 
successor. [p. 94fi, col, 2.) 

Cheria Chirikandan v. Krishnan Nambiar, 16 Ind, 
Cas. 331; 27 M L. J. 690; 12M. L. T. 600, Raman 
Nambiar v. Raman Nambiar, 25 Ind. Cas. 678: 27 M. L. > 
J. 175; 1 L. W. 640 and Moidin Kutti v. Kunhi Koyan, 
27 Ind. Cas. 1007; «7 M. L. J. 69), distinguished. 


second appeal against the deoree of the 
Temporary Subordinate Judge, Tellicherry, 
in Appeal Suit No, 142 of 1913, preferred 
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against the decree of the Court of the 


District Munsif, Quilandi, in Original Suit 


No. 638 of 1911. i 
FACTS appear from the judgment. 
_ Mr. Govinda Marar, for the Appellant.— 
The actual Karpavan was the Ist defendant. 
He hed the power to grant the lease and 
. this power was uot affected by the fact that, 
by a delegated authority’ from Ist defend- 
ant, the 2nd defendant was discharging the 
Karnavan's duties, The arrangement was 
only tentative and it was open to Ist defend- 
ant to resume management when he pleased. 
The lower Court was wrong in holding 
that a lease granted by a Karnavan, to be 
_ binding on the Tarwad, must be beneficial 
to it. The grant of a lease does not 
amount to an alienation of the property 
and an improvident lease will only diminish 
“the income whereby the lfabilities have to 
be met. Such a grant may be a ground 
for dismissing the Karnayan, bat the lessee 
cannot be prejudiced by it.’ A Karnavan 
bas large discretion in the management of 
the Tarwad property. . 
Mr. O. Madhavan Nair, for the Respond- 
ents.—The de facto Karnavan only can grant 
a lease and not the Karnavan who is out 


of office. A Karnavan has not unlimited 
discretion in the grant of leases. If he is 
reckless jn management and grants 


improvident leases prejudicial tothe Tarwad, 
the latter cannot be bound by it. 

The Melcharth in this oase was granted 
two years before the prior Kanom term 
expired. It is, therefore, invalid. Cherta 
Ohirtkandan v. Krishnan Nambiar (1), 
Raman Nambiar v. Raman Nambiar (2) 
and Moidin Kutti v. Kunhi Boyan (3). 

JUDGMENT.—In this case the Ist 
defendant as Karnavan of the Tarwad 
granted a Melcharth to the 4th defendant, 
whereby he empowered him to recover 2 
items of property held under 2 leases, 
the term of one of which had expired 
and the term of the other would expire 
in 2 years. This Melcharth has been held 
by the lower Courts to be invalid ap- 
parently on two grounds, that is, (1) that the 
2nd defendant was the defacto Karnavan, 
and (2) that the lease .was not beneficial 


(1) 16 Ind. Cas. 391; 27 M, L. J. 690; 12 M. D, T, 


(2) 25 Ind. Oas. 678; 27 M. D, J. 175; 1 L. W, 540, 
(3) 27 Ind, Cas, 1007; 27 M, Li, J, 691. 
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to the Tarwad. As regardsthe first point 
it is not disputed that lst defendant was 
actually Karnavan, and conaequently, although 
he may have allowed 2nd defendant to 
discharge the duties of Karnavan, it was 
open to him to resume the management 
at any time. On the second point the 
learned Vakil for the appellant argues 
that a Karnavan has absolute ` powers as 
regards leases, and leases granted by him 
cannot be questioned on the ground that 
they are not beneficial to the Tarwad, The 
Karvavan, by the grant of a lease, Goes 
not alienate Tarwad property and although 
the income of the Tarwad may be diminish- 
ed by the grant of improvident leases, 
that is mainly a matter which concerns 
the Karnavan alone, for it reduces the 
income out of which he has to meet 
liabilities. No doubt if a Karnavan habi- 
tually grants improvident leases and thereby 
renders himself unable to fulfil his obliga- 
tions towdrds the other members of tle 
Tarwad, this would be a ground ` for 
removing him from: Kernavastanam, but 
we do not think that a particular lease 
can be declared to be invalid as against 
the lessee mersly because it isnot proved 
to be keneficial to the Tarwad. To fetter a 
Karnavan’s discretion in this way would he 
to render his whole management of the 
preperty liable to criticiam and reversal at 
any moment, 


It is then argued for: the respondent 
that the grant of this lease, 2 years before 
the expiry of the term under which the 
land was held, is ipso facto invalid and 
reliance is placed on Cheria Chiritandan 
y. Krishnan Nambiyar (1) and Raman 
Nambiar `v. Raman Nambiar (2) and 
Moidin Kutti v. Kunhi Koyan (3), These 
cases are, however, only authority for hold- 
ing that a Melcharth granted by a Karnavan 
before the expiry of the previous term will 
not bind his successor, and not that such 
Melcharths are necessarily invalid ab initio. 


In this view we think that the “decision 
of the lower Courts is wrong and in 
allowance of the second appeal we dismiss 
the plaintiff’s suit with costs throughout. 


[This second appeal coming on for hear-. 


ing on 19th December 1917 in pursuance 
of the order of this Conrt, dated the 21st 


` November 1916, the: Court -delivered the 


re) 
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following.) 

JUDGMENT.—The guardian of 17th and 
19th respondents has now been made a 
party. Mr. Madhavan Nair on his behalf has 
nothing new to argue. We, therefore, for the 
reasons stated by us on 24th October 1916 
allow the second appeal and dismiss plaintiff's 
suit with costs throughout, 

M. 0, P. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 

Ssconp Crvin Areaau No. 1340 or 1916. 

duly 1, 1918. z 
Present; —Justice Sir P, C. Banerji, Kr, 
and Mr. Justice Ryves. 
LALA RAM—Puatntiry—APPELLANT 
rersus i 
THAKUR PRASAD—Dazaranpant— 
RESPONDENT. ; 

Civil Procedure Code (Act V of 1908), s. 60 (o, O. 
XXI, r. 92 —Execution —Sale of house ~Suit for posses- 
ston by auction-purchaser— Plea that house could not 
be sold, admissibility of —Estoppel. 

Plaintiff, who was the purchaser of a house in 
execution of a decrec and had obtained formal 
dolivery of possession, brought a snit for actual pos- 
session of the house. The claim was contested on 
the ground that the house claimed was the house 
of an agriculturist and was, therefore, not liable to 
sale in execution of a docree in view of the provisions 
of section 60 (c) of the Code of Civil Procedure: 

Held, that the defendant having failed to take 
the objection in execution uf the decree and the sale 
having become conclasive as between him and the 
plaintiff, it was not open to him to contend that the 
sale ought never to have taken place and conveyed 
no title to the purchaser. [p. 948, col. 1.] 

Second- appeal from a decree of the 
Subordinate Judge, Mainpuri, dated the 
13th April 1916, 


Mr, Baleshwart Prasad, for the Appellant, 


Mr. Girdhari Lal Agarwala, for the Re- 
apondent., - 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appellant 
for possession of a house which originally 
belonged to the defendant-respondent. In 
execution of a decree obtained against the 
said defendant the house was sold by 


` 
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auction so far back as the 23rd of November 
1910 and it was purchased by the plaintiff. 
He obtained formal delivery of possession, 
but as he did not get actual possession 
he brought the present suit. The claim 
was contested on the ground that the 
house claimed was the houseof an agricul- 
turist “and was, therefore, not liable to sale 
in execution of a decree in view of the 
provisions of section 60 (c) of the Code 
of Civil Procedure. .This objeotion pre- 
vailed in the Courts below and tbe suit 
was dismissed. The plaintiff has prefer- 
red this appeal and he raises two questions, 

The first is that the lower Appel- 
late Court ought to have determined whe- 
ther the house was the house of an 
agriculturist or was appurtenant to the 
house of an  agricultarist within the 
meaning of clause (e) of sestion 60; and 
secondly, even if the house was of the 
description mentioned in that clause, whether 
after the sale and confirmation of sale it was 
open to the defendantat this stage to question 
the validity of the sale and the title which 
the plaintiff had acquired under it. As 
regards the first point the lower Appellate 
Court says that if was a fact not disput- 
ed that the defendant was a tenant and 
that the honse in dispute was an appur- 
We must accept 
this statement of faob ag correct and 
assume that the house in dispute is an 
appurtenance to the tenancy of an agri- 
calturist as such. If an objection had been 
taken before tbe auction-sale it ought 
not to have been sold, but the question 
which arises is, whether after the sale and 
the confirmation of the sale its validity can 
now be questioned by the defendant as 
against whom the sale, has become son- 
clusive by reason of its confirmation 
Under Order XXI, rule 92, after a sale 
has taken place and has been confirmed, 
the auction-purchaser acquires a title to 
the property. In the present instance, no 
objection to the sale was raised before 
it took plaseor at any time. It is not 
suggested in the pleadings that the defend- 
ant-judgment debtor was not aware of 
the execution proceedings; so that as between 
him and the auction-purchaser the sale 
has become conclusive and the auction- 
purchaser has acquired a vested interest 
in the property sold, If objection had 
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been raised on behalf of tke defendant 
before the auction-sale, the Court would 
Fave had jurisdiction to consider and 
decide whether the property was of the 
desoription wentioned in section 60 (e), 
and if it had decided that the property 
.was liable to sale and no appeal had 
been preferred against such decision, the 
sale of the “ property conld never be 
questioned. In the present case no objec- 
tion havirg been taken and the sale 
having become conclusive as between the 
parties, it is not open, in our opinion, to 
the defendant, after the lapse of so many 
years from the date of the sale, to contend 
that the sale ought never to have taken 
plase and sonveyed no title to the purchaser. 
This view is supported by the desision of 
this Court in Umed v, Jas Ram (1) and also 
by the decision referred to in the judg- 
ment in that case. The rulings of the 
Bombay High Court in Pandurang v. 
Krishnajt (2) and of the Caloutta High 
Court in Dwarkanath Pal v. Tarini Sankar 
Roy (3) are to the same effect. The only 
case in which a contrary view appears -to 
have been held is the unreported judgment 
of a Single Judge of this Court in Second 
Appeal No. 327 of 1910, desided on the 
16th of January 1911. In that case the 
learned Judge held that an objection as 
to attachment and sale could not be made 
before the auction sale. We are unable 
.to agree with this view and we do. not 
feel ourselves justified in following that 
ruling in the face of the other rulings 
to which we have already referred. The 
result is that we allow the appeal, set 
aside the decrees of the Courts below and 
_desree the plaintifi’s suit with costs in all 


Courts, ~ 
Appeal allowed, 


(1) 29 A. 612; A. W. N. (1907) 193; 4 A. L. J, 519. 
(2) 28 B. 125; 5 Bom. L. R. 799. 
(8) 34 O. 199; 6 O. L. J. 294; LL O, W. N. 513. 
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MADRAS HIGH COURT. 
Civit Aprea No. 231 or 1917. 
July 12, 1918. 
Present: Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seahagiri Aiyar. 
S. A. CHELLAPPA CHETTY— 
Deranpant No. 1—APPELLANT 
VETSUSE 
E. Pr. Vr. S. SUBRAMANIA OHETTY 
AND OTHERS — PLAINTIFF AND DEFENDANTS 
Nos. 6 AND 2 TO 5—Rearonpents, 
Limitation Act (IX of 1908), Sch. T, Art. 60—- 
Deposit for term, payable on demand after expiry of 
term — Suit for recovery of deposit--Limitation—Maral 
deposit—‘Deposit in name of one person maral another,’ 
meaning of —Rights of maral man—Nattukottat Chetties, 


practice of. ; 

A suit for recovery of money deposited for a 
term which is re-payable on domand after the 
expiry of the term is governed by Article 60 of tho 


Limitation Act, asthe money is still left in deposit 


after the termination of the term. [p. 949, col, 2; 
p. 950, col. 2.] 

‘A deposit in the name of one person “maral 
another’ means only that the deposit was made on 
the recommendation or introduction of the latter, 
and the maral man can neither be regarded as a 
trustee in respect of the money nor has he a right 
to operate on it, as by directing the transfer of the 
depositin the name of another person. [p. 950, col. 1.) 

Though a usage has sprung up among Nattukottai 
Chetties that, when money is deposited on the marl 
ofa third party, it should not be allowed to be 
drawn out unless with the consent of the inter- 
mediary, the usual remedy by suit is open to the 
depositor when the maral man declinos to give his 
consent, and the hands of the Court are not tied 
down by the usage. [p. 950, col. 1.] 


Appeal against the decree of the Court 


of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 51 of 
“1916. - 

Messrs. K, Srinivasa Atyanyar, O. S. 


Venkatachariar and 0. V. Rajgagopalachariar, 
for the Appellant. 

Mr. A. Krishnaswami 
Respondents, 

JUDGMENT, 

Waris, C. J..—T wo questions arise in this 
appeal. The first question is whether the de- 
fendants Nos.1 to 5, with whom the suit deposit 
was made, were justified in acting on the order 
of the 6th defendant to transfer the deposit 
which was in tbe name, of the. plaintiff 
fo the name of the plaintiff’s wife, because 
the deposit had been made with them in 
the plaintiff's name maral the 6th 
defendant. Maral literally means that the 
deposit had beer made on the recommenda- 
tion or introduction of the Gth defendaut, 


Awan, for the 


S 
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Defendants Nos, 1 to 5 have treated it as if 
it meant that the money was deposited to 
the order of the 6th defendant, so that 
the 6th defendant was authorised to operate 
on the deposit although if was in the 
name of the plaintiff. In Appeal No. 17 
of 1918 there was some discussion on the 
meaning of the word maral and it was sug- 
gested that is might’ mean that the money 
could not be withdrawn by the person in 
whose name it had been deposited without the 
consent of the person under whose maral 
the deposit had been made, Some of the 
evidence in this case, including the evidence 
of one of the defendants’ own witnesses, goes 
to show that that is the meaning. Whether 
that be so or not, the evidence for the 
defendants Nos. 1 to 5 altogether fails 
to show that a deposit in the name of 
one man under the maral of another 
justifies the firm with whom the money 
has been deposited in acting on the orders 
of the person under whose maral the 
deposit has been made without the authority 
of ,the person in whose name the de: 
posit stends. We, therefore, agree with 
the Subordinate Judge that defendants Nos. 1 
to 5 were not justified in transferring this 
deposit from the name of the plaintiff to 
the name of the plaintif’s wife and in 
subsequently transferring it fo another firm 
on the order of the 6th defendant, under 
whose maral it continued to be when deposited 
in the name cf the plaintiff's wife. 
The only other serious question 
case is one of limitation. There ‘is no 
direst evidence as to the terms upon 
which this money was deposited, so, far 
as the date of the repayment goes. But 
in Exhibit I, which is a letter from one 
member of the defendants’ firm to another 
forwarding a Hundi, Exhibit B, it is said 
that the. money was to be credited in the 
name of the plaintiff cnder the maral of 
the 6th defendant for © Thavanais with 
interest nb a rate exoeeding the two 
months” Thavanai interest of E..R. by 
1/32 of a rupee, and Mr. K. Srinivasa 
Aiyangar has argued that this shows that 
the agreement was that the money should 
be deposited for a term of 6 Thavauais 
and should be repayable at the end of 6 
Thavanais, and consequently it was not 
money deposited under an agreement that 
it shall be payable on demand, within the 
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meaning of Article 60 of the Limitation 
Act, ` 

Now in the first place, I do not think that 
that is the effect of the evidence. The 
surrounding circumstances show that the 
money was deposited in the name of 
a minor and in connection with the 
marriage of a minor, and it cannot have been 
the intention of the parties that it should 
be repayable at the end of 6 Thavanais. 
T'he agreement appears to have been that 
at any rate for 6 Thavanais interest should 
be payable at a rate exceeding xadappu 
interest by 1/32 of a rupee, This is also 
borne out by the way in which the 
deposit was dealt with after it had been 
transferred to the name of the plaintiff's 
wife, because in Exhibit IX we find that 
interest is allowed at 1/32 of a rupee in excess 
of the nadappu rate for 3 Thavanais and 
afterwards at the mnadappu rate, so that 
the agreement seems to have been simply 
that at any rate for 6 Thavanais interest 
should be paid in excess of the nadappu 
rate, l 
Now Mr. Srinivana Aiyangar contended 
that it was not open to the plaintiff or those 
acting on his behalf to demand the money 
back until the expiration of 6 Thavanais. I 
am not satisfied that that is so. Buton a full 
consideration of the question, I think it 
makes no difference. Supposing that the 
agreement was that the’ money should 
be deposited for 6 Thavanais and be not re- 
payable until the end of 6 Thavanais 
and thereafter that it should remain on 
deposit payable on demand, I think that 
that would come within the terms of Article 
60 of the Limitation Ast, and I need 
only refer to what I had already said 
with regard to the history and- meaning 
of this Article in Balukrishnudu v, Narayana- 
sawmy Ohetty (1), where I pointed out 
that the legislature in 1877 treated 
deposits of money repayable on demand as 
a special class of loans which ought to 
have a special starting point. Coming, 
as I do, to tbe conclusion that this 
money was intended to be left on de- 
posit after the expiration of the 6 
Thavanais, it seems to me that Article 60 
is clearly applicable and, therefore, that 
the suit is not barred. 


(1) 24 Ind, Cas. 852; 87 M. 175 
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~ In other respects, I agree with the 
Snbordinate Judge, and dismiss the uppeal 
with: costs. 

We do not pronounce any opinion as to 
the reepestive rights of the 6th defendant 
and the other defendants inter se. 

SESHAGIRI Alvar, J.—I entirely agree. 
Having regard to the fact that the decision 
in this osse rests largely upon the construc- 
tion to be placed on the Tamil word 
maral, I wish to add a few words. It 
is not denied that the natural meaning of 
the term is “through” or “on the recommend- 
ation of.” The evidence discussed by the 
Subordinate Judge shows thatit is in this 
sense that Chetties use the expression. 
No doubt there is also evidence that a usage 
has sprong up among Chetties that when 
money is deposited on the maral of a 
third party, it should not be allowed io 
be drawn out unless itbe with the consent 
of the person who is the intermediary. 


This practice is mainly attributable to the- 


fact that usually third perssns intervene 
to recommend a Bank to a depositor who 
is a young man and in order that that 
young man may not waste money, the precau- 
tion has been taken by the Banks not éo allow 
him to draw it ont ‘unless he has the 
consent of the maral man. Evidence also 
showa that where the maral man deslines 
to give his consent the usual remedy by suit 
is open to the depositor; of course, the hands 
of the Court are not to be tied down by tbe 
usage; the necessity for the consent of the 
maral manis obvialed by a decision autho- 
rising the taking away of the money from 
the Bank and tho Bank is safeguarded. 
The practice and the. evidence show that 
the maral man is neither the trustee in 
respect of the money nor has he any 
right to operate on it, This conclusion of 
mine is supported by the judgment which 
the learned Chief Justice referred to, namely, 
“the judgment of this Court in Appeal No, 

17 of 1913, of which one of the members 


had very large and considerable practice 
in litigation among Chetties. It seems to 
me, therefore, that the money on deposit 


remained as the money of the plaintiff and 
the defendants were not justified in allowing 
it to be deposited first in the name of 
the plainfiff's wife and subsequently in 
allowing if to be transferred to another 
firm. 
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On the question of limitation, the Sub” 
ordinate Judge has discussed the evidence 
acd has come to the conclusion that the 
original condition of the deposit was that 
it should te drawn out on demand. It 
may be said that the evidence is rot 
very fall or conclusive, but even supposing 
that the only possible conclusion upon the 
evidence is as spoken to by the 2nd defendant 
himself, that there was an agreement that the 
money should remain with the Bank fora year 
certain (that is, 6 Thavanais of 2 months 
each) and that it should be drawn out 
thereafter on demand., I entirely agree 
with the learned Chief Justice that Article 
60 of the Limitation Ast is not made 
inapplicable by that fact. I think the history 
of the Article given by the learned ‘Chief 
Justice in Balakrishnudu v. Narayanasawmy 
Ohetty (1) olearly shows that in such a case 
it woald still te a oase of deposit repayable 
on demand. 


J, therefore, agree in holding that the 
appeal shonld be dismissed with costs. 
M.C, P. 
Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


Srconp Oivi Appears Nos, 367 ano 392 
or 1916. 
April 16, 1918. 
Present :— Mr. Lindsay, J. O. 
KUNJ BIHARI PRASAD—Deranpart 
~ À PPELLANT = 
versus 
Mahant BASDEO PRASAD, MINOR, UNDER 
THE GUARDIANSHIP OF Rat Bahadur 

KISHEN LAL Ptaintiry—Responpent, 

Apreal, second—Finding of fact, when binding— 
Evidence not considered, effect of - Lrespass—Chhajjas 
projecting over neighbour ’s land. 

The High Court is competent to determine a point 
of fact in second appeal if it appears from the 
judgment of the lower Appellate Court that it failed 
to consider all the evidence on the record relating 
fo that point. [p. 952, col. LJ 
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Erection of chhajjas (cornices) in a house so as to 
project over aneighbour’s land constitutes a trespass 
on that land. [p. 932, col. 2.] 

Appeals from the decrees of the Distriot 
Judge, Gonda, dated the 3rd August 1916, 
modifying the order of the Munsif, 
Utraula (Gonda), dated the Ist July 1916, 

Mr, John Jackson and Babu Aditya Prasad, 
for the Appellant. 

Babu Ram Chandra and Mr. A. P. Sen, 
for the Respondent. 


JUDGMENT.—These are sross-appeals 
arising out of a suit which was filed in 
the Court of the Munsif of Utraula in 
the Gonda District, The plaintiff was a 
minor, one Mahant Basdeo. Prasad, and 
the two defendants were Kanji Bihari 
Prasad and Jagdish Prasad. The allega. 
tions upon which the plaintiff came into 
Court were that the defendants, who are 
owners of a house situated on a plot 
No. 727, situated in the village of Chhapiya, 
had encroached upon an adjasent plot of 
land No. 728, which belongs to the plaintiff, 
by extending their house to the south. It 
was stated that by reason of this encroach. 
ment, which the plaintiff said had been 
made withintwo years from the suit, a 
certain road, leading from the north to 
the south past the . corner of the defend- 
ants’ house, had. been narrowed so as to in- 
terfere with the free passage of persons going 
backwards and forwards to the temple of 
which the plaintiff isthe Mahant. A further 
allegation was to the effect that along 
the east and south sides of tbe house the 
defendants had erested chkajjas or cornices 
which projected over plot No. 728 and 
which constituted a trespass on the plaintiff’s 
property. A third complaint was that the 
defendants had opened new doors on the 
eəst and south sides of their house and 
that they were in the habit of causing 
obstruction on the plot No. 728 by placing 
various articles outside these doors and by 
tethering cattle and by doing similar 
other acts. The plaintiff, therefore, prayed 
for removal of so much of the building 
of the defendants as encroached upon his 
plot No, 728. He also prayed for the 
removal of the chhajjas or cornices and for 
the closing up of the sew doors which the 
defendants had opened. 

The main defence in the case was that 
the alleged enoroachmeñt was no encroach- 
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ment at ‘all. The defendants stated that 
the new portion of the house regarding 
which the. plaintiff was complaining had 
been built somes 6 or 7 years befora 
the suit upon the site occupied by old 
walls. They further claimed that the 
‘chhajias constituted no encroachment or 
trespass on the plaintiff’s land and they 
also denied that any new doors had been 
opened. They pleaded in any case that 
the plaintiff was not entitled to have the 
doors closed. 

On the main question in the case, namely, 
whether the honse of the defendants had 
been so built as to ensroash on plot No. 
728, the Court of first instance cama to 
a finding in favour of the plaintiff. Tho 
Munsif, however, did not think it necessary 
to order removal of the entire portion of 
the defendants’ building which encroached 
upon the plaintiff's land. He ordered a 
corner of it to be removed so as to remove 
apy obstruction to the road leading from 
the north fo. the plaintiff's temple. He 
held that the chhaya on the east side of 
the defendants’ house interfered with the 
convenience of passengers and he ordered 
its removal acsordingly. As forthe chhajja 
oa the south side of the house he was of 
opinion that if caused no inconvenience 
and he refused to make any order for 
its removal. As for the. case absut the 
directions that the doors 
should be closed. 

The defendants went in appsal to the 
District Judge and the plaintiff filed oross- 
objections. The result was that the learned 


. Judge, differing from the Court of first 


instance, found that there had been no 
racent encroachment on the plaintiff’s land 
No. 728. He reversed the order of the 
first Court directing the removal of a 
portion of the defendants’ building. As 
regards the chhajjas he affirmed the order 
of the first Court. As for the case about 
the doors he was of opinion that the 
defendants were entitled to open as many 
doors in their house as they chose and 
consequently he set aside that portion of 
the first Court’s order which directed the 
doors to’ be closed. 

Both parties come here in appeal and 
I deal first with the appeal of the plaintiff 
No. 392 of 1916. The main question for 
decision here is with respect to the encroach= 
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ment alleged to have been made by the 
defendants on plot No. 728. Itis argued 
that the judgment of the lower Appellate 
Court is wrong in.-this respect and that 
the order of the first Court ought to have 
been allowed tc stand, 

Referring to the map which was pre- 
pared during the trial in the first Court 
by a Commissioner Babu Sant Bakhsh, the 
portion of the defendants’ premises which 
the plaintiff alleges to constitute an en- 
croachment on his land is an oblong 
delineated in pink on the map and running 
lengthwise from east to west between the 


letters D and E. The amount of the 
encroachment is alleged to be about 8 
feet. 


Prima fecie tbe finding of the learned 
District Judge that this portion of the 
defendants’ house is not a fresh encroach. 
ment upon the plaintiff's land is a finding 
of faot which cannot be disturbed in second 
appeal. It is argued, however, that the 
learned Judge has. not referred to certain 
important pieces of documentary evidence 
on the record, which were relied upon in 
the Court of first instance and which ib 
is argued the learned Judge ought to have 
dealt with in his judgment, especially as 
he proposed to interfere withthe finding 
arrived at by the Munsif. For the purpose 
of arriving at his. decision the learned 
Judge relied principally upon two statements; 
one of these was the statement of a Com- 
missioner, Babu Satish Chandra, who was 
appointed to inspest the site. According 
to his statement the portion cf the defend- 
ants’ house, which is marked pink upon 
the map, was nota new building, that is 
to say, Babu Satish Chandra was of opinion 
that the walls, although new, had been 
erected upon old foundations. The learned 
Judge says that to his mind the statement 
of Babu Satish Chandra on this point is 
conclusive. He also relied very strongly 
upon the evidence of an old Qanungo, named 
Dhanpat Rai, who gave evidence in the 
case on the defendants’ bebalf. His story 
was that in the year 1884 he had been 
ordered to preparaa map of the boundaries 
of the plaintiff’s plot No. 728, A copy of 
the map which was prepared by him in 
that year together with a copy of the 
hhasra which he prepared by way of ex- 
plaining the map were on the record and 
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the originals were also summoned from 
the Revenue Court. I have no doubt that 
if the statement of the Qanungo Dhanpat 
Rai can be accepted in its entirety, the 
decision of the learned Judge is correct. 
The Court of first instance thought, the 
“evidense of the Qanungo was unreliable 
but the learned Judge, as he was perfectly 
entitled to do, took the opposite opinion. 
It is, however, the fact that although the 
learned Judge in the opening portion of 
his judgment sets out that he has considered 
all the oral and documentary evidence in 
the case, he does not in his judgment 
discuss certain documentary evidence which 
it is claimed supports the case of the 
plaintiff. I have been referred in this 
connection to three documents. One of 
these is a map of the abadi of Mauza 
Chhapiya which was prepared at the time 
of the Settlement in 1901. This map is 
relisd on by the plaintiff for the purpose of 
showing that at the time when it was 
prepared the road at the southeast corner 
of the defendants’ house was some 13 odd 
feet wide. According to tbe Commissioner’s 
map prepared during the trial in the first 
Court the road is now only 74 feet wide, 
and so it is claimed that this constitutes 
clear evidence of the fact that the original 
boundary of the defendants’ house has 
been advanced to the south so as to 
narrow the width of the road to about 
half of its previons extent. Another map 
to which I am referred is Exhibit 4, a 
partition map which was prepared in the 
year 1892, If we accept the measurements 
shown on this map, the total length of the 
eastern wall of the defendants’ house from 
north to south was at that time only 
about 82°5 feet. According to the map 
now prepared by the Oommissioner the 
total length would be 92 feet, thus showing 
that the southern boundary had been ad- 
vanced by a distance of over $ feet. This 
latter map was examined by the Munsif. 
He was not prepared to rely ‘on it ex- 
clusively as proof of tha encroachment, 
saying that he could not trust a map of 
such a small soale for the purpose of 
in the 
plaintiff's favour. So far as the Settle- 
ment Map of 1901 is concerned, I have 
to observe that it is on a very small 
scale and that it would be practically 
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impossible to hold that it proves conolusively 
that the space between the width of the 
road at the south-east corner of the de- 
fondanta’ house was 13 feet odd: Being 
on a small scale the minutest error in 
making a scopy of the map or in taking 
measurements by it would lead to false 
conclusicns. The difference of a pin’s 
point in making a measurement would 
correspond to an error of perhaps 8 or 
10 feet on the ground. As regards the 
partition map of 1892 it supports to a 
certain extent the case of the plaintiff. 
It is ‘a map on a larger scale than the 
map which was prepared in 1901. At the 
_same time there is this much to be observed 
that the rosd regarding which the com- 
plaint is now made is not delineated upon 
this particular map. The corner of the 
tank which faces the south-sast corner of 
the defendants’ house is not shown- on 
this “map. On tbe other hand, it seems 
to me that the statement of the Qanungo 
which the learned Judge has  accept- 
ed is entitled to preference as against 
these. pieces of evidence.. We have the 
fact that the Qanungo was deputed for 
the purpose of defining the boundaries of 
plot No. 728 which is the plaintiff’s pro- 
perty, We have it also that he prepared 
a map, that he seb up boundary pillars 
and that he had prepared a khasra ex- 
plaining the map. These documents were 
before the Qabungo at the time he gave 
his evidence. The result of the Qannngo’s 
statement is that in the year 1884 the 
southern bonurdary of the defendants’ house 
extended south of the pillar No, 15 
which he set up on that oscasion. He 
states quite clearly that this partioular 
pillar was not at the south-east sorner 
of the defendants’ house but was some 
distance north of that corner, Another im- 
portant fact to which he deposes is that 
according to the correct measurements the 
north-west corner of plot No. 728 was 
found to be inside the defendants’ house; 
in other words, in the year 1884 an 
encroachment had already been made and 
a portion of plot No. 728 had been 
built over by the defendants. He ex- 
plains that for the purpose of marking 
the north-west oorner of plot No. 728 he 
set up a pillar No. 1 at a spot outside 
the defendants’ house and one gatiha south 
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of. the correct spot, the reason being that 
he was unable to set up a boundary pillar 
inside the defendants’ premises. He has 
further - stated in his evidence that the 
line between pillar No. 15 and pillar No, 
1 ran due east and west. If this be so, 
then it seems to me tbat comparing his 
statement with the map of the Commis. 
sioner which I have now before me it 
must be held that the portion of the 
defendants’ house delineated in [pink was 
in existence, though possibly, not in the 
same form, in the year 1884. 


I have given all this evidence my care- 
ful attention and the sonslusion I arrive 
at is that the plaintiff failed to establish 
that the portion of the defendants’ house 
delineated in pink constituted a fresh 
encroachment which he was entitled to 
have removed. I think the proper con- 
clusion is that the encroachment had taken 
place so far back as the year 1884, 
The judgment of the lower Appellate 
Court on this point must, I think, be 
supported. 


The next question I have to deal with 
is that of the chhajjas. It is fairly 
obvious that these chajjas, which admittedly 
are of recent construction, constitute a 
trespass on the plaintiff's land No. 723, 
The learned Judge concedes that the 
maxim “‘cujus est solum, ejus est usque ad 
celum” applies to the case and if that 
be so, it seems to me to necessarily fol- 
low that the chhajja on the south side 
of the defendants’ premises constitutes 
just as much a trespass as does the 
chhajja on the east side, though it may 
be the fact that if does not cause so 
much inconvenience. It is not to be doubted 
that the plaintiff is entitled to relief in 
respect of this chhajja on the south side, 
for as the learned Counsel observes, if 
this chhajja is allowed to remain for a 
period of 20 years, the defendants will 
acquire a right of easement. The question 
was not to be determined merely upon 
considerations of convenience, Once it 
was found that the trespass had been 
committed and that the effects of the 
trespass could be removed it was the 
duty of the Courts, I think, to give the 
plaintiff relief; and I am’ therefore, of 
opinion that the Courts below should haye 
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passed an order for the removal of the 
chhajja on the south side. 

Lastly there remains the question of 
the doors. ‘I'he learned Oounsel for the 
plaintiff-appellant admits that he is not 
entitled to ask that the doors should be 
closed, but he says that he is entitled to 
an order restraining the defendants from 
using these doors for any purpose other 
than those of ingress and egress and from 
using the land outside their house for 
the purpose of tethering cattle or causing 
any other obstruction to the free use of 
“the land by the plaintiff. It seems to me 
that this argument cannot be controverted 


and 1 think the plaintiff was entitled 
to this relief. So much for the plaintifi’s 
appeal, 


Tke appeal of the defendants (No. 367 
of 1916) relates to the eastern chhajja 
the demolition of which bas been ordered 
by the Court below. As to this my 
opinion is, for the reasons already given 
above, that the defendants have no sase 
at all. The chhaiya undoubtedly constitutes 
a trespass and the plaintiff is certainly 
entitled to have this erection removed. 

The result, therefore, is that I allow 
the appeal of the plaintiffi-appellanét in 
part and order the decree of the lower 
Appellate Court to be varied by the insertion 
of a direction for the removal of the chhajja 
along the south side of the defendants’ 
house within three months from the date 
of this decree. I further give the plaintiff- 
appellant an injunction restraining the 
detendants from using the doors of their 
house -for any other purposes than ingress 
and egrets and directing the defendants not 
to use the ground on the east or sonth 
side of their house for the purpose of 
tethering oattle or to cause any other 
obstruction to the free use by the plaintiff 
of the land in question, As for the de- 
fendants’ appeal 1 order it to be dismissed. 
I leave the parties to bear their own 
` osts, 

Appeal No, 367 dismissed; 
Appeal No, 392 partly allowed, 
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ALLAHABAD HIGH COURT. 
Secon Civin Appsat No. 822 or 1916, 
May 18, 1918. 

Present: —Mr. Justice Tudball and Mr, 
Justice Abdur Raoof. 

MOTI RAM—PrarntipF—APPELLANT 

Versus E 

BANKE LAL-—-DeFENDANT — RESPONDENT, 

Mortgage suit —Prior mortgage paid of by purchaser 
of equity of redemption—Lien ef purchaser mot 
recognised in final decree—Suit, separate, to enforce 
lien, maintainability of-—Civil Procedure Code (Act V 
of 1908), ss. 11, 47—~Res judicata. 

Defendant brought a suitona mortgage against 
the plaintiff, who was the purchasor of the equity of 
redemption of the mortgaged property and had paid 
off a prior mortgage. The plaintiff set up the 
prior mortgage as a shield and the preliminary 
decrec recognised his lien. Butno mention of his 
lien was made in the final decree and the property 
was sold and purchased by the defendant, who took 
possession of it without discharging the plaintifi’s 
lien. The plaintiff thereupon applied to be put in 
possession of the property until his lien was dis- 
charged. The application was rejected and plaintiff 
then bronght a sunit to recover the amount of his 
lien: 

Held, that the suit was barred both by the princi- 
ple of res judicata and by section 47 of the Civil 
Procedure Code. [p. 956, col. 2.] 


Second appeal from “a decree of the 
District Judge, Agra, reversing that of 
the Sabordinate Judge, Muttra. 


Mr. Shiam Krishna Dar, for the Appel- 
lant. 
Mr. M. L. Agarwala, for the. Respond- 


ent. 


JUDGMENT.—The facts of this oase 
are as follows:—The property in dispute 
was owned by ona Kallan. There 
was an usufructuary mortgage upon it 
for the sum of Rs. 290. It was subse- 
quently mortgaged to Banke Lal, the 
defendant, under two deeds dated the 20th 
of February 1895 for Rs. 150 and 27th 
of June 1895 for Rs. 150. The property, 
i.e, the equity of redemption, was subse- 
quently sold in exesution of a decree on 
the 28th of Marsh 1£00 and was pur- 
chase by the plaintiff, Moti Ram, In that 
year 1900, Banke Lal brought a suit on 
his first deed of the 20th of February 
1895 for sale of the property and he 
joined Moti Ram as a defendant. In this 
suit Banke Lal mentioned the prior 
usufrnetuary mortgage and the feot that 
Rs." 290 thereon was due to Mathura 
Prasad, the mortgagee. He offered to pay 
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this sum. “He prayed for a decree fcr 
_ aale. He paid off the Rs. 290. His decree 
was dated the 16th of July 1900 and he 
got a final decree for eale on the 23rd 
of, February 1901. In neither of these 
“decrees was there any specific mention of 
the sam of Rs, 290, but it was actually 
_paid into Court by Banke Lal and was 
withdrawn by the prior mortgagee in 
July 1901. The property was not sold 
as Moti Ram came to terms with Banke 
Lal. A certain sum of money was paid 
down in 1901 and other sums were paid 
on subsequent.dates up to the year 1£04, 
when the full claim of Rs. 737 odd was 
paid off by Moti Ram. This included the 
sum of Rs. 290 mentioned above. In 1909 
Banke Lal brought a suit on the, basis 
of his second mortgage, dated the 27th 
of June 1895, and he asked for sale of 
this property. Moti Ram was impleaded 
as a defendant. He proceeded to hold up 
as a shield his rights which had accrued 
to him by payment of the sum due on 
the two prior mortgages mentioned above, 
ie, the sum of Rs. 737 odd. In his 
defence he made a mistake in figures, but 
it was finally admitted that thesum which 
he had paid was Rs. 737 odd. His oase 
was that the plaintiff Banke Lal had no 
right to sell this property without first 
paying off to him the above-mentioned 
sum, The Courtin its judgment held that 
he was legally entitled to hold up this 
shield; and ib held further that the pro- 
perty could only bs sold ‘‘Subject to his 
lien,” (whatever the Judge may have 
meant thereby). A preliminary decree for 
sale was drawn up and mention of the 
lien was entered therein. The decree- 
helder Banke Lal applied for his final 
decree in accordance with the preliminary 
decree. Notice was issued to Moti Ram. 
He did not appear. 
drawn up, which was simply an order for 
the sale of the property without mention- 
ing Moti Ram’s lien in any way 
property was then put to sale in exeou- 
tion of the decree and was purchased by 
Banke Lal ‘himself. Banke Lal did not 
deposit any sum for payment to Moti 
Ram. He applied for possession as auction- 
purchaser and in May 1912 was put into 
possession by the Court. Thereupon Moti 
Ram made an application to the Ocurt, 
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pointing ont that the money had not 
been paid to him and asking that te 
might ke re-placed in yossessicn of the 
pioperty until the money kad teen paid. 
The Court held that it could not go into 
this matter in the course of the execution 
of the decree and that if Moti Ram had any 
remedy he must seek it by a separate 
suit, hence the suit out of which this appeal 
has arisen. Moti Ram has claimed to recover 
the sum of Rs. 737 plus interest from 
Banke Lal by sale of the property in question, 
The Court of first instance decreed the 
claim. The lower Appellate Court dismissed 
it as being barred by limitation. It held 
that Moti Ram was driven to sue upon 
the two original mortgages and as they 
dated back to 1895 in the one case and 
prior to that in the other, the suit was 
barred by limitation. 

The pleas taken before us are, first of all, 
that the present suit is a suit to enforce a liabi- 
lity created by the judgment which was passed 
between the parties in Banke Lal’s second 
snit; that Article 122 applies, and that the suit 
is within time. Inthe alternative it is urged 
that it is a suit to enforce a charge ander 
Article 132; that no charge arose in favour 
of ‘the plaintiff until the decision of tha 
suit or at least until the years 1501 to 
1504 when he paid the money; since which 
time thee have been certain acknowledg- 
ments of liabilities made by Banke Lal, 
which under section 19 of the Limitation Act 
would operate to extend limitation, There 
has been a great deal of discussion over the 
meaning of sections 74 and 101 of the 
Transfer of Property Ast, but we do not 
think that theyare at all relevant to the 
point that we have to decide. Section 101 
of the Transfer of Property Aot does not 
apply to the case in question. Moti Ram 
was not the owner of a charge or enoumb- 
rance who had become absolutely entitled 
to the property. He was a person who had 
become entitled to the property by auction. 
purchase: who subsequently paid off two 
prior mortgages and when he was sued by 
Bazke Lal, he, by the application of equit- 
able principles, was entitled to hold up the 
payments that he had made asa shield and 
to demand that Banke Lal should repay 
to him that sum before he could onst him 
from the property. The judgment in the 
suit between him and Banke Lal did not 
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sreate a liability. It merely declared the 
right of Moti Ram and did notcreate it. 
We do not think that Article 122 has any 
application to the facts of the present suit. 
In both the Courts below the defendant 
raised the plea that this suit was barred 
by the provisions of section 47 of the Code 
of Civil Procedure. The first Court dis- 
mieséd this plea in two lines. The lower 
Appellate Court did not touch it, It has 
been raised and discussed before us. We 
have summoned the Collestor’s record of 
the sale proceedings in order to satisfy 
ourselves as to what took place therein 
between the parties; but if has been’ of 
no assistance, as the proclamation of sale 
is not to be found in it. If this suit 
were treated as one upon the original 
mortgages, it would be barred by limitation. 
It clearly cannot be treated as a suit based 
upon the previous judgment and to enforce 
a liability created thereby, and Article 122 
of the Limitation Act does not apply. Nor 
does Article 132 apply. Even if it did, 
the bar of limitation would still be there 
as we have not been able to find the alleged 
acknowledgments. 


The plaintiff’s present position is due 
to. his own negligence. He was duly im- 
pleaded in Banke Lal's last suit and he 
rightly raised the plea that the property 
could not be sold untilthe sum of Rs. 737 
had been paid to him. The Court passed a 
wrong deores directing the property to be sold 
subject to his lien. It oughtto have directed 
Banke Lal to pay the money before he put the 
property to sale. The plaintiff remained 
aatistied with that decree. 


If we assume that the Court meant by 
the words “subject to the lien of Moti Ram” 
that the money was to be paid before the 
property was sold, then Moti Ram has 
been most negligent. Even when the final 
decree was prepared, he did not appear to 
see that the decree was properly drawn up 
and asa matter of actual fact it omitted all 
mention of his rights. 

When the decree was put into exesntion 
and notice issued to him, he did not appear 
and the property was sold and possession 
awarded. He then came into Court and 
*asked to be re-plased into possession. The 
Court refused his plea and he did not 
appeal, 
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It is clear that no separate suit will now 
lie. The matter was one that ought to have 
been raised and actually was raised betwean ` 
the parties in the previous litigation and 
Moti Ram asked for the relief to which 
he was entitled, vzz., that the property 
should not be sold until he had been paid 
off, The Court’s decree did notin terms 
grant him that relief. If its deoree be 
taken as a refusal to grant the relief he can- 
not now sue for it again. 

If it be taken as having granted him 
that relief, he ought to have enforced it 
in the execution department and no separate 
suit will lie, If the present suit be treated 
as an application in the execution proceed- 
ings, he is met with the fast that the final 
decree is silent on the point and no attempt 
has been made to make it agree with the 
preliminary decree. If that error be now 
amended, he will then be met with the 
faot that when notice was issued to him 
he took no objection and when after the 
property had been sold he came into Court 
and the Oourt refused to give him his 
relief in those proceedings, he remained 
satisfied with that order. The principle of the 
rule of res judicata must be applied. He 
ought to have appealed and obtained his 
relief then and there. He cannot re-open 
the point again by a fresh application in 
the execution proceedings. We can see no 
way of giving him relief now, and he 
has merely himself and his own negligence 
to thank for his present difficulty. 

The appeal must fail and we dismiss it. 
In the circumstances of the case, however, we 
order the parties to bear their own costa of 
this appeal. 

Appeal. dismissed, _ 


———— 


NAGPUR JUDICIAL COMMISSIONER’S 
‘ COURT. 
Civin Reviston No. 5.B or 1918,. 
August 19, 1918. 

Present :—Mr. Mittra, A. J. O. 
KHETSIDAS RADHARISAN MARWARI 
— PLAINTIFK—ÀPPLICANT 

= versus 
HARBA MARATHE—Dersgnpvant— 
Non-Appiicant, 
Orvil Procedure Code (Act Fof 1908), s. 144 Q. 
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XXI, r. 48—Execution—Attachment of cattle—Suprat- 
dar, liability of, whether can be enquired into by 
ewecuting Court, 

The liability of a swpratdar or depositary of pro- 
perty attached in execution of a decree who has 
made default, cannot be enquired into by the execut- 
Court but must form the subject of a separate 
suit, 

Application for revision of the order of 
the Munsif, Yeotmal, dated the 26th Novem- 
ber 1917, in Execution Case in Civil Snit 
No. 162 of 1917, ° 

Mr. W. H. Dhabe, for the Applicant. 

Mr, Atmaram Bhagwant, for the. Non- 
Applicant. 

ORDER.—The question raised in this 
petition of revision is whether the liability, 
if any, of the non-applicant No. 1 can. be 
enforced by an order of the executing Court. 
The non-applicant wasa Supratdar or de- 
positary of cattle attached under Order XXI, 
role 43, and entrusted to him in acsordance 
with Cirenlar 1-31 on his executing a se- 
curity bond to the extent of the value of 
the said livestock for its prodaction in 
~ good condition when required. The appli. 
cant who ‚had applied for rateable distri- 
bution, after an attachment of the cattle at 
the instance of another deoree-holder, com- 
plains that the cattle had been returned 
without the order of the Court to the 
judgment-debtor who had compromised 
with the attaching creditor, and whose 
compromise was certified to the Court. 
The Munsif has held that the matter cannot 
be enquired into by the executing Court 
but must form the subject of a regular 
suit. í 

For the applicant reliance is placed upon 
Nathoo Ram v. Kamal Ram (1), where 
Obbard, J. C., held that the Court has an 
inherent power to enforce a security-bond 
given under similar circumstances, This 
case, however, was dissented from by 
Ismay, J. C., in Joshi Powar y. Jiwraj Hazari- 
“mal (2). Both these cases were desided 
under the Code of 1882. The applicant’s 
Pleader relies upon section 151 of the pre- 
sent Civil Procedure Codes(Act V of 1903) 
as supporting the view taken by Obbard, 

Section 151 runs thus ; ~ 

“Nothing in this Code shall be deemed 
to limit or otherwise affect the “inherent 


(1) 12 0. P. L. R. 149, 
(2) 13 U. T. L, R. 104. 
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power of the Court to make such orders as 
may be necessary for the ends of justice 
or to prevent abuse of the process of the 
Court”, 

The terms of the section are very wide 
and if an order oan be passed under this 
section to enforce the depositary’s liability, 
that order will not obviously be a .decree 
and will not be open to appeal. 

Section 145 of the Civil Prosedure Code 
deals with the liability of a surety. It is 
clear that the Supratdar was nota surety for 
the judgment-debtor, It may, however, be 
noted that section 145 declares that the surety 
shall, for the purposes of the appeal, be 
deemed a party within the meaning of 
section 47, 

Order XL, rule 4, enables the Court to 
enforce the duties of a Receiver by directing 
his property to be attached and sold. It 
ig clear that the Supratdar in this case 
was not appointed a Receiver. An appeal 
lies under Order XLIII, rule 1 (s), from 
such an order, In both these instances 
where proceedings may be taken for the 
enforcement of the liability of a person 
other than the parties to the suit, an appeal 
has been given by law. In Nathoo Ram v. 
Kamal Ram (1) the Court deolined to say 
whether the order was appealable or not, 
and whether, if unjust, it could be impeached 
by a separate suit. 

The mode in which the liability of the 
depositary is to be enforced has also been 
considered in that case. There being no 
decree, the depositary’s property cannot be 
attached and sold in the absence of a statu- 
tory power as now contained in Order XL, 
rule 4. It has also been pointed out by 
Ismay, J. ©., that the refusal of the de- 
positary to deliver up the attached pro- 
perty cannot be summarily dealt with in 
the Mofussil asa contempt of Court. For 
these reasons I agree with the later ruling 
in Joshi Powar v. Jtwraj Hazarimal (2), 
and dismiss this application for revision 
with costs. I fix Rs, 10 as Pleader’s fees 
in this Court, : 

Revision dismissed. 
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MADRAS HIGH COURT. 
ApPPEAL Suit No. 419 or 1917. 
` July 24, 1918, 

Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar. 

SESHI AMMAL ano ANOTHER— DEFENDANTS 
Nos, 2 AND 3—APPELLANTS 
VETSUS 
VAIRAVAN CHETTIAR BY HIS AUTHORISED 
Agent RAMASWAMI CHETTIAR, 
AND ANOTHER— PLAINTIFF AND 
Derenpant No, 1— RESPONDENTS, 

Contract Act (IK of 1872), ss. 249, 251, 261, 263— 
Purtnership-~ Contract by partners—Debt contracted 
after death of partner by surviving partner for per- 
jormance of contract—Estate of deceased partner, 
liability of-—Remedy of creditor. 

The estate of a deceased partuer is not liable for 
a debt contracted by the surviving partner to enable 
him to perform a contract entered into during the 
former’s lifetime. The creditor is entitled to pro- 
ceed against the surviving partner personally and 
against the assets of the partnership which the 
surviving partner has power to pledge in discharge 
of an obligation created by the partnership. [p. 959, 
col. 2; p. 960, cols. 1 & 2.] 

Per Walli», C. J.—Section 263 of the Contract Act 
cannot override the express provisions of section 26). 
Lp. 959, col. 2.} 

Per Seshagiri Atyar, J-—Unhampered by authority, 
the plain interpretation of sections 251, 261 and 
263 0f the Contract Act read together would seem 
to he that a decoased partner’s estate would be 
liable for obligations necessitated by the process of 
winding up the partnership business. The implica- 
tion of section 261 seems to bo that the estate 
should not be answerable for fresh liabilities created 
solely after the death of the partner. It is difficult 
to construe section 263 as not dealing with devolu- 
tion caused by the death of a partner. The expression 
“partners” in that section must mean those who 
constituted the partnership before it was dissolved 
by the death of one of them and prima facie in the 
“ case of dissolution by death the same liability would 
attach as before death, provided the obligation was 
incurred for winding up the business. [p. 959, col. 2.] 

Appeal against the decree of the Court 
of the Additional Temporary Sub-Judge, 
Tanjore, in Original Suit No, 29 of 1917 
(Original Suit No. 95 of 1916 on the file of 


the Sub-Judge, Negapatam), 


Mr, T, R. Venkatrama Sastri, 
Appellant. 

Messrs. A. Krishnaswamd Atyar and M. Sub- 
raya Aiyar, for the Respondents, 


h JUDGMENT. 

Watus, CO. J.-The main question argued 
in this appeal is as to the lability of the 
defendants Nos. 2 and 3, the representatives of 
a deceased partner of the Ist defendant, 


for the 


. plaintiff to 


‘after his 


-the sestion. 
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for an advanae of Rs. 2,301 made by the 
the Ist defendant after his 
partner’s death to enable him to take up 
bills of lading for, and obtain delivery of, 
goods which had baen ordered by the 
partners during the lifetime of the deceased 
partner but did not come forward until 
after his death. While section 249, Indian 
Contract Act, makes any partner liable 
for all debts and obligations incurred while 
he is.a partner in the usual course of, 
business by or on behalf of the partnership, 
section 261 provides that the estate of a 
partner who has died is not, in the absence 
of an express agreement, liable in respect 
of any obligation incurred by the firm 
death. The debt now sued for 
was an obligation incurred by the firm. 
after his death and, therefore, is covered 
by the section. It is true that it was 
incurred by the surviving partner to enable 
him to perform a contract entered into 
during the lifetime of the deceased partner, 
but this is nat enough to take it out of 
Scotion 263, no doubt, provides 
that “after a dissolution of partnership 
the rights and obligations of the partners 
continue in all things necessary for the 
winding up the business of the partner- 
ship”, but these provisions cannot override 
the express provisions of section 261 that 
obligations ersated by the firm after the death ` 
of the deceased partner are not binding 
on his estate. “It may be taken- as a 
general proposition that the estate of a 
deceased partner is not liable to third 
parties, for what may be done after his 
decease by the surviving partners.” Lindley 
on Partnership, Bk. LV, Chap. 3, s. 2, page 
708 (8th Edition), Section 9 of the Partner- 
ships Act, 1890, makes the estate of a 
deceased partner liable in a due course 
of administration for all debts and obliga- 
tions of the firm incurred whilehe wasa 
partner, At Common Law the estate of a 
deceased partner was not entitled to the 
benefit of, or liable under, partnership con- 
tracts, and equity seems only to have 
imposed a liability in the case of contracts 
entered into by the partnership in the lifetime 
of the deceased partner. it has been held 
under section 9 of the Partnership Act 
in Bagel v. Miller (1) that the representa- 


(1) (1908) 2 K. B. 212; 72 L. J, K, B. 495; 88 L, 1, 
769; 8 Com, Cas, 218, 
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tives of a deceased partner could not be 
sued in a County Court together with 
the surviving partner for the price of 
goods ordered by the partnership during 
his lifetime but not delivered till after 
his death on the ground thatthe obligation 
to pay was not incurred while he was a 
partner, though, apparently, the Court 
considered some other remedy was avail- 
able against his representatives on tbe con- 
tract to purchase made during his lifetime, 
as to which see M’Clean v. Kennard (2). 
In this case the suit debt was binding on 
the partnership assets, which the first 
surviving partner had power to pledge in 
discharge of it, and I think, as regards 
the amount in question, the decree must 
be against the lst defendant personally 
and against the partnership assets in his 
hands. We modify the decree ancordingly 
-and~-dismiss the appeal in other respects. 
Parties to pay and receive proportionate costs 
throughout. 


SESHAGIRI Atyar, J.—I agree. The short 
and interesting point raised by Mr. Ven- 
katarama Sastriar is res integra in this 
sountry and has very meagre authority in 
favour of it in England. The facts are 
that a firm consisting of two partners 


ordered goods during the lifetime of 
both of them. After consignment and 
before delivery one of them died. The 


survivor borrowed money to honour the 
bill of lading and took possession of the 
goods. The lender new sues to enforce 
the liability on the assets ofthe partner- 
ship as well as on the properties of the 
deceased partner, ‘Che learned Vakil for 
the legal representatives 
partner contends that the estate is not 
liable. The sections of the Indian Contract 
Act bearing on the point are sections 251, 
261 and 263 As regards section 251 
it is not denied that the honouring of the 
bill of lading and the acceptance of the 
goods are acts ‘necessary for or usually 
done in carrying on the basiness.” There- 
fore, if the co-partner were aliye he and 
his estate would have been bound. Section 
261 refers to obligations incurred after 
the death of the partner and expressly 


(2) (1874) 9 Ch. 336 at p. 344; 43 L, J, Ch, 828; 30 
L. T, 186; 22 W, R, 382, 
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exempts the estate.of the deceased from 
liability for such obligations, In this. case 
the obligation to pay for and to accept 
the goods was incurred during the lifetime 
of the deceased partner. It is true that 
the borrowing was after but the borrow- 
ing, in my opinion, is only the substitu. 
tion of a new liability for an existing 
one and not the creation of a fresh liability, 
The implication of the section seems to 
be that the estate should not be answer. 
able for fresh liabilities created solely after 
the death of the partner. Then somes 
section 263. It is difficult to construe this 
section as not dealing with devolution 
caused by the death of a partner, The 
expression partners must mean those who 
constituted the partnership, befcre it was 
dissolved by the death of one of them and prima 
facie in cases of dissolution by death, the 
same liability would attach as before death, 
provided the obligation was inourred for 
winding up the business. It cannot serious- 
ly be argued that the acceptance of 
the goods ordered and their payment 
were not necessary for winding up the 
business. Consequently, subject to the 
spesial apportionment of liability between 
private debts and partnership debts men- 
tioned in section 262, it seems fairly clear, 
from the language of section 263, that 
the deceased partner’s estate would be liable 
for obligations necessitated by the process 
of winding up the business. Unhampered 
by authority, this seems to be the plain 
interpretation of the seotions ‘referred 
to. < ' 

Mr. Venkatarama Sastriar relied strong- 
ly on Bagel v. Miller (1) for his son. 
tention already referred to, The decision 
certainly supports him. The learned Chief 
Justice, Lord Alverstone, says: “There 
may be an obligation, but not the obligation 
alleged in the present case.” Seotion 9 of 
English Partnership Act, on which the 
decision is based, provides that “after his 
death his estate is also severally liable in 
a due course of administration for such 
debts and obligations.” The judgment may 
be said to have proceeded upon the 
unsustainability of the form of action com- 
menced by the plaintiff, and not on a denial 
of the liability of the estate of the deceased 
partner to contribute. The observation of 
Channel, J, “The plaintiff's remedy is not by 
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means of an action for goods sold and deliver- 
ed” supports this suggestion. But the weight 
of authority is against restricting the 
principle of the Lord Chief Justice’s deci- 
sion to forms of action alone. Lord 
Lindley at page 708 says: — “With respect 
to the direct liability of the assets of 
the deceased to creditors, it may be taken 
as a general proposition that the estate 
of the deceased partner is not liable to 
third parties for what may be done after his 
decease by the surviving partners”. 

In 22 Halasbury in the note to paragraph 
47 the law is thus stated: “But though 
‘he has authority to pledge the partner- 
ship property, this does not enable him to 
bind his partners personally”. The autho- 
rity quoted for this proposition, namely, 
Blaine v. Holland (3), does not support 
it. Pollock in his Digest of the Law of 
Partnership puts the above statement of 
the law as an illustration to section 9 of 
the Partnership Act. Sir H. H. Shephard 
“ in bis commentaries upon sections 261 and 
963 of the Contrast Act inclines to the 
view that the estate would not be liable. 
It must be stated that there is practically 
no difference in language between the sec- 
tions of the English Partnership Act and 
those of the Indian Contract Act on this 


ground, 

As I felt considerable doubt on the: 
question, with diffidence, I examined the 
American Jaw on the subject. In 30 


Cyclopedia of Law and Procedure, page 634, 
it is mentioned, “As a rule, ‘however, the 
estate of the deceased partner cannot be 
made directly liable to third persons by 
the contracts of the survivor.” 
state of authorities, I feel compelled to 
hold that the contention ‘of the learned 
Vakil for, the appellant should be accepted. 
The result of this view would be to 
restrict the operation of section 263 so as 
to give the durviving partner alone, and 
not the creditor, a right to proceed against 
the estate of the deceased partner in regard 
to an obligation incurred for winding up 
the business of the partnership. This does 
not, in my opinion, stand in the way of 
the oreditor proceeding against the assets 
of the partnership. The surviving partner 
is befcre the Court,and he represents the 


(8) (1889) 60 L, T, 285. 


INDIAN OASES, 


In this 


[1918 


effectually, and a decree 
against him can be executed against the 
assets of the partnership in his hands. 
I would modify the deeree by directing 
that for the sum of Rs, 2,300 and odd 
borrowed after the death of the husband 
of the 2nd defendant, the assets of the 
partnership in the hands of the Ist defendant 
would be alone liable. The latter will also 
be personally liable as mentioned by the 
learned Chief Justice. I agree in the order as 
to costs. g 
M. C. P. 


partnership 


Appeal allowed; 
Decree varied, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
4 Crvm Revisios No. 30 or 1918. 
May 23, 1918. 
Present:—Pandit Kanhaiya Lal, A. J. C. 
GUR BAKHSH SINGH anp orunas— 
Prarntives—APPELLANTS — 
APPLICANTS 
versus P 
CHUTTA SINGH AND OTHERS — 
DEFENDANTS—— RESPONDENTS — 


Opposite Parry, 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
17 Evidence Act (I of 1872), 8. 92, prov. (2)—Arbi- 
tration —Award by some only of arbitrators, validity of 
—-Agreement, oral, that decision of majority of arbi- 
trators would be binding, whether can be proved—Court, 
whether can remit award. 

Where a matter was referred to the arbitration 
of several persons without the intervention of a 
Court, and the deed of agreement to refer explicitly 
stated that whatever award was made by the arbitra- 
tors would be binding on the parties to the reference, 
and the award was made only by a majority of the 
arbitrators: 

Held, (1) that it could not be proved under section 
92, proviso 2 of tho Evidence Act, that there had 
been a contemporaneous separate oral agreement 
between the parties to the effect that the decision of 
a majority of the arbitrators would be binding on the 
partics; [p. 961, col. 2.] ' 

(2) that the award having been made by some 
ouly of the arbitrators was a nullity. [p. 961, col. 2.3 

The powers of the Court ina proceeding under 
paragraph 20, Schedule IT, of the Code of Civil 
Procedure are exhausted as soon as the Court decides 
a p file the award or refuses to file it, [p, 962, 
col, 1. 
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Revision against the order of the Subordi- 
nate Jadge, Hardoi, dated the 27th July 
1918. 

Syed Nabi Ullah, for the Applicants. 

Mr. A. P. Sen and Babu Manni Dal, for the 
Opposite party. 

JUDGMENT.—On the 
1917 a reference to arbitration was made by 
certain persons in regard to certain matters 
in dispute between them relating to the 
property left by Musammat Rani, the widow 
of Tilak Singh. Four arbitrators were 
appointed, two of whom were described as 

-panches and the other two as sarpanches; 
with a provision that whatever award was 
made by them would be binding on _ the 
parties to the referense. On the 23rd 
November [917 an award was made by three 
of the persons above referred to. The award 
did not state whether the fourth arbitrator 
Lashhman Prasad had joined in the arbitra- 
tion or not. On the Ist December 1917 

| Arjan Singh and certain other persons, 
who were parties to the reference, applied 
under paragraph 17, Séhelule II, of the 
Code of Civil Procedure for the fling of 
‘the agreement of reference to arbitration, 

“mo mention having been made therein of 

, the fast that an award had alre.dy been 
made. The application mentioned that four 
arbitrators had been appointed, one of 

_ whom was to ac? as -sarpanch or head 
arbitrator, but it did not state that the 
award was to be made by a majority, “it 
the remaining arbitrators “did not agree, 
The defendants denied having executed the 

- said agreement and pleaded inter alia that 

` there was no formal sitting or enquiry by 
the arbitrators, that two of the arbitrators 
made an award and got the third to sign 
it, that the fourth arbitrator refused to join 

- jn the arbitration or to sign the award 

- and that the said award was invalid on 
ascount of. misconduct of ‘the arbitrators 


-and the failure of two of them to join in, 


-the same. The applisants subseqnently 
admitted that an award had been made 
: by three of the arbitrators and asked the 
“ Court to file the award and to 


: pass & 
decres in accordance with it, treating 
the award as having been made by a 


‘ majority of the arbitrators. ' They asserted 
that- the parties had agreed at the time 
the agreement was exesated that an award 
by a majority of the arbitrators would be 


61 


IN DIAN 


10th September: 


OASES. 961 


valid and binding. They wanted to pro- 
dace evidencsinsupport cf thatc mten ion, but 
the Court below held that gral evidence in- 
consistent with the agreement could not be 
admitted. 

In the United Kingdom Mutual Steamship 
Assurance Assectation v. Houston (1) it was 
held that whére a matter was referred for 
decision to three arbitrators, all three must 
concur in the making of the award and 
that the award made by only two of ‘them 
could not be treated as valid. In Lala v. 
Abdus Samed (2. it was similarly roled 
that ona reference to several arbitraturs 
together, whera there was no clause provid- 
ing for an award made by less than all 
being valid, each of them must act personal- 
ly in performance of the duties of his office, 
as if he were the sole arbitrator. The 
effect of these decisions is to lay down 
that an agreement must ba taken for what 
it is worth, and that, if it does not men- 
tiun that an award by a majority would 
be valid, the award shonld be made by all 
the arbitrators unanimously. Section 92, 
proviso 2, of the Evidence Act permits 
evidence to be given as to the existence 
of any separate oral agreement in regard 
to any matter on which a document is silent 
and which is not inconsistent with its terms. 
But in considering whether or not any of 
those provisions, applies, the Court has to 
take into consideration the degree of form- 


ality of the document concerned. 


The agreement in the present case com- 
prises all the. terms and covenants govern- 
ing the arbitration. It states that whatever 
decision is given by thearbitrators, panches 
and sarpanches included, shall be acceptable 
to and te binding.on the parties. The 
suggestion that there was a contemporaneous 
separate oral agreement to the effect that 
the decision of á majority would be binding 
is obviously inconsistent with the tenor of 
the agreement, which had been reduced to 
writing, and the production of oral evidence 
to vary that agreement cannot be permitted. 
The award was, therefore, on the fase of it 
a nullity. 


The matter cannot be referred lick now 
to the same arbitrators, because as laid 


(1: (1896) 1 Q. B. 567; 65 L. J. Q. B. 4S4. 
(2) 17 Ind Cas, 320; 16 O. C. 94, 
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down in Mustafa Ekan v, Phulja Bibi 
the powers of the Court in a proceeding 
under paragraph 20 Schedule Il, of the 
Code of Civil Procedure are exhausted as 
soon as the Court decides either to file 
the award or refuses to file it. In regard 
to an agreement of reference to arbitration 
dealt with in yaragraph 17, Schedule II, 
of the Code, the situation is somewhat 
different. The applicants admitted soon 
after an application was made under that 
paragraph that it was irregular, inasmuch 
as an award had already been made before 
the application was filed. The Court below 
treated the subsequent proceeding as one 
under paragraph 20, Schedule IJ, of the 
Code and refused to file the award. From 
that order an appeal lay under section 104 
of the Code. The present epplication for 
revision is, therefo e, irregular. - 

The application ia acsordiogly dismissed 
with costs. 


(3), 


Revision rejected, 


(8) 27 A. 526; A, W. N. (1603) 86;2 A. L. J. 416. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS Civil Apegat No. 804 or 1917, 
April 8, 1918, 

Present:—Mr. Justice Chevis, 
DAULAT RAI—Ptaintire ~APPELLANT 
VSTSUS 
JAGAT RAM AND ANOTHER— DEFENDANTS 


—— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 169, 176 
—Civil Procedure Code (Act V of 1903), O. XXII, r, 
3—Appeal —Death of respondent Notice not served on 
representative—Appeal decreed ex parte—Application 
for re-hearing-- Idmitation—Death of appellant— 
Appeal dismissed for default—Application to bring 
representative on record - Procedure. 

The pre-emptor and the vendee both appealed from 
a decree ina pre-emption suit. Before the appeals 
could be heard the vendee died, and his dppeal was 
dismissed for default. The pre-emptor applied to 
bring the representative of the deceased vendee on 
the record. The application was granted, but before 
the notice could be served on the representative 
the pre-emptor’s appeal was decreed eg parte. The 
vendee’s representative thoreupon made an appli- 
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cation (a) for setting aside the ex parte decree inthe 

pre-emptor’s appeal and (b) for getting himself 

substituted on the record as appellant in his father’s 
lace: 

Held, (1) that no notice having beep served on 
the applicant, limitation for the application for 
re-hearing the appeal which had been decreed ew 
parte commenced from the date on which the applis 
cant had knowledge of the decree; [p. 962, col. A 

12) that as the “deceased vendee could not make 
default, his representative had the usual period of 
six months for applying to “be brought on to the 
record, the order of dismissal for default being inap- 
propriate and inoperative as a bar. [p. 963, col. 1 J 


Miscellaneous appeal from the order of 
the District Judge, Multan, dated the 14th 
November 1916. ` 

Mr. Hargopal, for the Appellant, 

Mr. Cooper, for the Respondents. 

JUDGMENT.—This judgment will cover 
the connested Appeal No. 2805 of 1917. 
Jagat Ram plaintiff sued for pre-emption 
and the first Court passed a decree for 
possession on payment of a certain sum. 
Both plaintiff and the vendee lodged appeals. 
On the 14th November 1916 the vendeo’s 
appeal was dismissed, as neither he nor his 
Pleader was present. . 

On the same day the plaintiff lodged an 
application saying the vendee had diedin 
October 1916, and that his son Daulat Rai 
should be brought on tothe record as his re- 
presentative. This was granted, and notice 
issued but was not served. Notice again 
Issued, and then the plaintifi’s appeal was 
accepted ex parte on 9th January 1917; 
though notice to Danlat : Rai had not yet 
returned and was afterwards received back 
unserved, 


On 18th March 1917 Daulat Rai applied 
through Amir Chand, 
setting aside the cæ parte decree and (2) 
for getting himself brought on to the record 
as appellant in his father’s place, 

The District Judge holds that the former 
application is time-barred, and that the 
latter is futile Jas such, an application 
can only apply to pending suits or ap- 


=a 


_peals. 


The District Judge overlooks that where 
notice has not been served, limitation for 
an application for re-hearing the appeal 
dates from the time when the applicant 
had knowledge of the decree, see Article 
169. And as to the other application I 
need only refer- to the Privy Oounsil 


Pu 


Pleader, (1) for 
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ruling, Debi Bakhsh Singh v. Habib Shah (1), 
“as authority for holding that a dead man 
is not a defaulter, and that in such a 
case the representative can get the usual 
period of six months for applying to be 

` brought on to the record, the order of dis- 
missal for default being inAppropEiate and 
inoperative as a bar. 

The District Judge also held that the 
applications had not been put in by a proper 
agent, bat Lala Amir Chand was instructed 
by Naunidh Rai, who is Daulat Rai’s general 
agent. 

I accspt both these appeals, 
aside the orders under appeal and also 
the order of the District Judge, dated 
the 14th November 1917, dismissing Jetha 


and set 


Nand’s appeal and his order, of 9th 
January 1917 ascapting Jagat Ram’s 
appeal. 


The District Judge will frat pass an 
order bringing Daula: Rai on to the record 
as appellant in place of his deceased father, 
and will then hear both appeals and dispose 
of them on the merits, 

Stamp on appeuls to this Court to be re- 
funded; other costs of appeal to this Court to 

` be costs in the cause. 
k Appeal accepted, 


19 Ind. Cas, 526; 35 A. 331; 117 0. W. N. 829; 
. 625; 18 C. L. J. 9; 15 Bom. L. IR. 640; 25 
; 14M. L. T. 83; (1913) M. W. N. 666; 16 
; 401. A. 150 (P. C.). 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Furst Civiu Appgat No. 52 or 1916, 
June 4, 1918, 
Present :-~Mr. Lindsay, J.C., and Mr. 
Daniels, A. J.C. ; 
RAJ BACHAN SINGH—Dzeranpant— 
APPELLANT 
versus 
SHATRANJI alias BHANWAR, LALJI, 
MINOR, UNDER THE GUARDIANSHIP OF HIS 
rataerR MAHARAJ KONWAR SARDAR 
SINGHJ!—Paaintivs —Respoypenr, 


Will—Execution, proof of~—-Preswmyption~Sound 
disposing mind, what ta—Burden of proof. 
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A plaintiff who sets up a title under a Will must 
satisfy the Coart that the Will was “duly executed”, 
that is to say, he must furnish proof of execution 
which carries with it a conviction that the testator 
knew and approved of the contents of the instrue 
ment. This involves the proposition that he was 
a free and capable testator. The ordinary rule is 
that the execution of a Will by a competent testator 
raises a presumption that he knew and approved of 
the contents of the Will; and ordinarily the competency 
of the testator is presumed, if nothing appears to 
rebut the ordinary presumption. But where the 
mental capacity of the testator is challenged by 
evidence, it is the duty of the Court to find whether 
upon the evidence it is established that the testator 
was of sound disposing mind and did know and 
approve of the contents of the Will. In order to 
constitute what is known in law as “a sound dispos- 
ing mind,” it mast be shown that the testator was 
able to understand his position, able to appreciate 
his property and able tu form a judgment with 
respect to the parties whom he chose to benefit. 
[p. 965, col. 2; p. 966, col. 1.] 

Woomesh Chunder Biswas v; Rashmohini Dasi, 21 
C. 379; 10 Ind. Dec. (N. s.) 818, followed. 

Appeal from the decres of the Subordi- 
nate Judge, Tahsil Mohanlalganj, Lucknow, 
dated the 18th March 1916, 

The Hon’ble Syed Wazir Hasan, Messrs, 
Mohammad Nasim and Mohammad Wasim, 
for the Appellant, 

Mr, St. George Jackson, Babys Sita Ram, 
Harnam Sunder Lal Varma and Fandit 
Shiva Narain Shukla, for the Respondent. 

JUDGMENT.—The appellant in this 
case, Raj Bachan Singh, was the defendant 
in the Court below to a suit for declara- 
tion brought by the plaintiff-respondent 
Shatranji alias Bhanwar Lalji. 


The plaintiff is a minor, his age af 
the time of-the institution of the suit 
being ten years, and the purpose of the 


suit was to obtain a deolaration of the 
plaintiff's right to certain property speci- 
fied in the plaint—a right which he alleged 
he derived under a Will executed by his 
maternal grandfather Raj Gobardhan 
Singh. 

The property in dispute admittedly forma 
part of what was known originally as the 
Bhira Estate in the Kheri district. A 
reference to List No, I prepared under 
section 8 of the Oudh Estates Act (Act 
I of 1859) shows that the Bhira Estate 
was conferred upon four persons, one of 
whom was Raj Sadho Singh. Itis admitted 
that Raj Gobhardhan Singh was the son 
of Raj Sadho Singh, and it further 
appears that subsequent to the date of 
the ‘grant the estate was divided up into 


` 
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several portions. It is not now denied 
that at the time of his death Raj 
-Gobardhan Singh was in possession of 
: four portions of the Bhira Estate, which are 
deecribed in the proceedings as Taluqasor 
Taluqdari Mahals, The names of these 
Taluqas are set ont as being Bijua, Ramnagar, 
Daulatpur and Nighasan. 
The estate as originally granted was 
-a List No. IV estate, the rule of suaces- 
sion being that where the owner dies 
intestate the property descends according 
to the ordinary law to which members of 
_ the intestate’s tribe and religion are subject. 
Raj Gobardhan Singh had no male 
issue. He had an only daughter Musammat 
Kaj Kunwar alias Bitto Saheb, who was 
‘ married in the month of April 1903 to 
Maharaj Kunwar: Sardar Singhji, the 
second son of the Ruling Chief of Shahpura 
in Rajputana. This lady gave birth to 
a son, the plaintiff id the present case, 
in the month of June 1904. Shedied in 
. duly of the same year about a month 
after the birth of the child. Gobardhan 
Singh died in Mareh 1£05, leaving three 
widows Rani Suraj Kunwar, Rani Devi 
. Kunwar and Rani Dammar Kumari Devi. 
It is proved that shortly after the death 
of Raj Gobardhan Singh mutatiqn in 
respect of the immoveable estate left by him 
was made in favour of two of these Ranie, 
namely, the senior and the junior Ranie. 
These ladies were placed in possession of 
80 villages each, constituting the estate 
which had been left by- their husband, 
and the order for mutation was passed in 
accordance with the terms of a Will purport- 
-ing to be the Wil of Raj Gobardhan 
Singh which was produced in the Revenue 
Courts in- the month of June 1:05, The 
plaintiff in this snit claims that under the 
Will in question he has a vested interest 
in the property left by Raj Gobardhan Singh 
and that he has the right to succeed as 
absolute owner of the property on the death 
of the survivor of the widows of Raj 
Gobardhan Singh. It may be mentioned 
here that since the death of Raj Gobardhan 
Singh. one of bis widows, who ıs described 
as the “manjhli” (middle) Rani, has died. 
Under the terms of the Wililshe took no 
share in the estate, but was entitled toa 
grant of maintenance at the rate of Rs, 250 
a month, i 
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The Will left by Raj Gobardhan Singh 
also contains a bequest in favour of the ` 
defendant-appellant Raj Bachan Singh to 
take effect on the determination of the 
life-estatea created in favour of the widows, 
It is not disputed that Raj Bachan Singh 
is the nearest. male collateral relative of 
Raj Gobardhan Singh now alive. He isa 
somewhat distant kinsman of Gobardhan 
Singh, the fact being that his great grand- 
father and Gobardhan Singh’s grandfather 
were full brothers, <a 


In September 1912 the Allahabad Bank 
brought a suit against the three Ranis of 
Raj Gobardhan Singh and the parties’ to 
this present suit to recover money dueon 
certain mortgages said to have been executed 
by Gobardhan Singh. Ina the course of 
that suit the present defendant-appel- 
lant denied the genuineness and validity of 
Gobardtan Singh’s Will, and it is this denial 
which has furnished the cause of action for 
the present declaratory suit. i 


The claim of the plaintiff here was resist- 
ed in the Court below on a variety of 
grounds. It will not be nesessary ‘for us 
for the purpose of disposing Of this appeal 
to notice all the grounds of defence which 
were taken in the Court below. It wasalleged | 
for example that the plaintiff was not the 
son of Raj Gobardhan Singh’s daughter. 
That position has now -been abandoned. The 
defendant denied the execution of the Will. ` 
In his written statement he had put for- 
ward various al.egations for the purpose 
of pleading that the Will could have no 
operation in law. There were averments 
of fraud, which were ultimately struck out 
of the written statement on the ground 
that the defendant declined to verify or 
vouch for the truth of them. The result 
of the exclusion of these pleas of fraud 
was that the on}y averment which was 
left in the written statement and which 
attacked the yalicity of the Will was one ~ 
to the effect that the testator Raj Gobardhan 
Singh was an ignorant and illiterate man 
who was incapable of understanding the 
language. or the purport of the Will now 
prodnéed in Court. The case for the de- 
fendant, therefore, was that this document 
upon which the plaintiff relied did not and 
sould not represent the intentions of Raj 
Gobardhan Singh and could not in these 
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Circumstances take effect as a valid\ disposi- 
tion of Gobardhan Singh’s property. 

The genuineness and validity of the Will 
were the principal matters for. discugsion 
and decision in the Court below. - The 
Subordinate Judge has found that the Will 
isa genuine and valid document. He 
has found that it was duly executed 
and attested on .the date on which it 
purports to have been executed and attested. 
He has also found that Raj Gobardhan 
Singh was of sound disposing mind and 
that he knew and approved of the contents 
of the Will which, according to the Sab- 
ordinate Judge, was prepared agreeably to 
the instructions given by Raj Gobardhan 
Singh-himself. Asting upon this funding 
the learned Snbordinate Judge gave- the 
plaintiff the declaration which ke sought, 
and ` now the defendant has come 
here in appeal and has attacked the judg- 
ment of the Court below cn various grounds 
which are set outinthe thirty paragraphs 
contained in the memorandum of appeal. 

We may state here that the learned 
Advocate for the appellant has not attempted 
to argueall the ma‘ters which are raised 
in the petition of appeal. He has 
~ confined his arguments -to a few points 
only, and the first and principal one of 
these is the genuineness and validity of 
the Will in suit. It is claimed here that 
on the evidence placed: before the trial 
Court the finding that the Will was duly 
executed by Raj Gobardhan Singh is 
erroneous. We are asked to hold that it 
was proved that Gobardhan Singh, although 
not in any way of unsound mind, was a 
man of no education and of feeble under- 
standing who could not possibly have under- 
stood the language in which the Will- is 
written, and that he could not have under- 
stood or approved of the dispositions of 
his property which are set out in the 
Will; in short, that he never had any real 
intention - of baqueathing his estate in 
the manner and on the terms seb out in the 
Will. ; 

The original Will was produced in Court 
and is marked as Exhibit 92 on the record. 
It is a registered document, which ascord- 
ing to the endorse:nents was presented for 
registration and registered in the offisa of 
the Sub-Registrar of Lakbimpur on the 
15th ofi Noyembar 1993. At the bottom 
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of the deed, which purports to be in the 
handwriting of one Marli Manohar now 
deceased, are to be found the signature of 
Raj Gobardhan Singh as executant and the 
signatures of two attesting witnesses Roshan 
Lal and Zamin Ali, who have been examin- 
ed in the case. The text of the Will pur- 
ports fo have bean written on the 29th 
of August 1903, but the story for the 
plaintiff is that although the Will was 
drawn up and ready for execution on the date 
last mentioned, it was not actually executed 
or attested until the time it was presented 
for registration on the 13th of November 
1903. 

It may bə observed here that some 
importance attaches to the dates whish 
we have referred. The Will being the 
Will of a Taluqdar and purporting to dis- 
pose of property which is talugdari pro- 
perty, regard must be had to the special 
provisions of section 13 of Aot I of 1869, 
which provide that in certain cases of 
bequest (of which the present case is one) 
the Will in order to take effect must be 
registered within one month from ithe 
date of its exesution. It has been argued 
here that as a matter-of fact the Will, if 
it was ever properly executed at all, was 
exacated on the 29th of Augast 1993 ag 
soon as it was ready and ‘that consequent. 
ly registration having bsen delayed bé- 
yond the period of one month just referred 
to, the Will has no effect in law. 

Bofore proseeding to an examination cf 
the evidensa which is relevant for the 
purpose -of desiding the question of 
exacution and the further question of the 
legal validity of the dosimédt in suit, 
we may refer tə the law which applies 
in which a Will is propounded 
by a plaintif. We have been referred 
to a great. many authorities, principally 
desisions of tha English Oourts, on this 
question. Most of the cases which were 
cited bafor’a us haya bean referred to in 
a ‘judgment of the Caleutta High Court 
reported a3 Wosmssh Ohunder Biswas v, 
Rashmohini Dasi (1). We accept the law 
as laid down ‘in thu ruling of ths Caloutta 
Court. : 

A plaintiff who sets up a title under 
a Wil mast satisfy tha Oourt that the 
Will was “daly axssuted”, that is to say, 


(1) 210. 279; 10 Jad, Dec, (N. s) SIS. 
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he must furnish proof of execution which 
carries with it a conviction that the testa- 
tor knew and approved of the contents of 
the instrument. This involves the proposition 
that he was 8 free aad capable testator. 
The ordinary rule is that the execution 
of a Will by a competent testator raises 
a presumption (sufficient, if nothing ap- 
pears to the contrary) that he knew and 
approved of the contents of the Will; and 
ordinarily the competency of the téstator 
is presumed, if nothing appears to rebut 
the ordinary presumption. But where the 
mental capacity of the testator is challenged 
by evidence, it is the duty of the Court 
to find whether upon the evidence it is 
established that the testator was of sound 
disposing mind and did know and approve 
of the contents of the Will, What son- 
stitutes a ‘sound disposing mind” has 
been defined in óne of the English cases 


referred to in the Caleutta report [Sefton - 


y. Hopwood (2)]. According to this authority 
it must be shown that the testator was 
able to nnderstand his position, able to 
appreciate his property and able to form 
a judgment with respect to the parties 
whom he chooses to benefit. If the testator 
has this capacity, it is sufficient for the pur- 
pose of showing that he had what is known 
in law as “a sound disposing mind.” 

We have already indicated the line of 
defence which was set up regarding the 
capacity of Raj Gobardhan Singh. 
Tt was not stated that he was in any 
way of unsound mind, The allegation 
was that he was an uneducated man, of 
a low degreé of intelligence and that he 


' was incapable of understanding the langu- 


age or purport of the Will which he is 
said to have executed. We have, there- 
fore, to consider the evidence which was 
put forward by the defendant in support 
of this plea, consisting of statements made 
by some sixteen witnesses all of whom 
profess to have had. some acquaintance, 
more or less intimate, with the character 
and manner of life of Raj Gobardhan 
Singh. The whole of the evidence on 
this part of the case has been analysed 
at great length by the learned Suborainate 
Judge in his judgment. The evidence has 
again been read over, to us at the time 


(2) (1858) 1 F, & F,.579, 
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of the hearing of the appeal and we do 
not deem it necessary to subject it to 
further recapitulation and analysis, We 
may say at once that our estimate of the 
evidence agrees generally with that which 
was formed by the Judge of the trial 
Court and we are satisfied that it falla’ 


. very far short of proving that Gobardhan 


Singh was a man of less than ordinary mental 
capacity, = | 

To begin with, it is evident that some 
of the witnesses who depose in support 
of the defendant’s case had very meagre 
opportunities of forming “an opinion regard- 
ing the mental power of the testator. 
It is further manifest that a good deal 
of the evidence of those of the witnesses 
who profess to have had amore extensive 
acquaintance with Gobardhan Singh’s ways 
of life was biased and in parts certainly 


untrue. Some of the, evidence has been 
discarded altogether by the learned 
Subordinate Judge, for example, the 


testimony of a Hakim named Niamatullah 
Khan who was examined as defendant’s 
witness No. 16. The admissions of this 
witness in the course of cross-examination 
lead us to the conolusion that he -was 
hired for the purposes of the suit and was 
prepared to stick at nothing, not merely 
to support the case put forward by the 
defendant but to -carry it mush further 
than the defendant was himself prepared 
to go. This witness ventures to assert on 
the strength of an alleged medical acquaint- 
ance with Gobardhan Singh which began 
and terminated many years ago that Go- 
bardhan Singh was a man whose mental 
faculties were impaired. The witness des- 
sribes him as suffering from what he aalls 
“Humua” or imbesility. We agree with 
the learned “Subordinate Judge that no 
reliance whatever can be placed upon this 
man’s testimony. ‘Then we have the state- 
ments made-by other witnesses describing 
various eccentricities of behaviour on the part 
of Raj Gobardhan Singh. If it be assumed 
that all these statements are true (though 
we think the assumption would in some 
instances at least be a very rash one), 
all that they tend to show in our opinion 
is not that Gobardhan Singh, to quote 
the words of the deponents themselves, 
was a ‘fool’ buta rough, uneducated man 
of unpleasant manners, Gobardhan Singh, 
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according to these witnesses, spoke nothing 
but the soarse village dialect’ and was un- 


able .to comprehend the more elegant 
language affected by his visitors. Acoord- 
ing to their evidence he seems to have 


been a man who was lacking in any sense 
_ of dignity and’ a man who comported him- 
self in defiance of the conventions of polite 
society—-conventions which he seems to 
have been ignorant of or to have despised. 
Some of the acts attributed to Gobardhan 
Singh, on the strength of which the witness- 
es have expressed their opinion that 
he was a man of mean intelligence, would 
suggest to us rather that Gobardhan Singh 
was the possessor of a fund of rough 
humour which the witnesses themselves 
had not the intelligence to appreciate, 
What they describe as asts of imbesility 
might equally well. be understood to be 
the efforts of a mar who had a strong 
propensity for practical joking. It is 
asking too much of us to invite us to 
assume that a man who had not the 
manners to send for a groom to hold 
his visitors’ horse or to offer his friends a 
chair is a person of low mental calibre, 
nor sre we prepared to believe that a 
rough and boorish -men who walked with 
a line of beaters and made facetious 
remarks to a ‘Deputy Collestor about the 
Jack of game is nevessarily & person who is in 
any way mentally deficient. Some of the wit- 
nesses who were most vigorous in their de- 
clarations regarding Gobardhan Sirgh’s 
immoderate use of intoxicants cut a poor 
figure in  cross-examination. In many 
instances their affected knowledge dwindled 
down in cross-examination to information 
which had been picked up in the sourse 
of idle gossip. One witness, who com- 
mitted himself to the opinion that Gobar- 
`. dhan Singh was a fool because he was 
fond of singing, had to admit that he 
had never listened to any of Gobardhan 
Singh’s preformances. The same witness 
referred to Gobardhan Singh’s‘ indulgence 
in a certain form of sport which for the 
want of a more snitable expression we 


may describe as lark fighting’. This 
was described by the witness as, being a 
striking example. of Gobardhan Singh's 


infirmity of mind. In  cross-examination, 
however, the wiiness was constrained to 
admit that he had only seen Gobardhan 
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Singh following this harmless pastime on 
one occasion. It would, we think, be 
useless to describe in detail the various 
acts to which the defence witnesses refer, 
It may be that Gobardhan Singh was a 
bit of a buffoon, but we decline to draw 
the conclusion that he was a man of less 


than ordinary mental power. After 
reading all the evidence produced on this 
head for. the defence we think that 


Gobardhan Singh may be fairly described: 
in the language which was used by one 
of the defendant’s own witnesses, a 
respectable Taluqdar named Saiyed Raza 
Husain who-was on intimate terms with 
Gobardhan Singh. He speaks of him as 
being an uneducated man of ordinary 
intelleot who | sould converse in the ordinary 
Urdu language and understand it. 

Another defence witness is Sheo Dayal 
D. W. No, 11, who knew Gobardhan 
Singh for many years and was in fact in 
his employ for a time. While he did his 
best to support the case for the defendant, 
he was obliged to admit in sross-exami- 
nation that although Gobardhan Singh 
was of “weak intellect”, he nevertheless 
had sense enough not to sign documenta 
until their meaning had been explained to 
him. The witness says distinctly that 
when any matter was under discussion 
Raj Gobardhan Singh used alwaya to ask 
for explanation of things he did not 
understand. We think we may safely act 
upon this statement which was obviously 
made with considerable reluctance and, if 
we do, the matter of Gobardhan Singh’s 
capacity to make a Will is disposed of 
at once. It may be mentioned that this 
same witness further deposed that Gobar- 
dhan Singh knew that he had an estate, 
that there must be an heir to his estate, 
and that he had quite suffisient under. 
standing to be able to express an opinion as 
to who his heir and successor should be. 
The witness also speaks of Gnobardhan 
Singh as being able to read and write 
the Hindi language. We need only refer 
to the deposition of another witness 
Merdai Lal D. W. No, 12, who atarted hte ar 
a menial servant in ohardhar Singh's 
employment. He says he was with Gobar. 
dhan Singh for about 24 years and 
while’ he was ready to depose to various 
acts of imbesility committed by Gobardhan 
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Singh, he stated in cross-examination that 
Gobardhan Singh had sufficient intelligence 
to be able to talk about his heir and 
to indicate where his estate should go 
after his death. The question of Gobardhan 
~Singh’s testamentary capasity may, we 
think, be allowed to rest upon these state- 
-ments. We think it, however, proper to 
mention that although Gobardhan Singh's 
two widows were 6xamined as witnesses 
in the.case, no question seems to have 
been put to them for the purpose of 
eliciting any information regarding their 
husband’s mental powers. It would almost 
ssem from the manner in which this 
pari of the case: was presented that 
Gobardhan Singh mast have reserved his 
eccentricities of behaviour for people 
cutside his family circle. Not a single 
question was asked of these ladies for 
the purpose of showing that Gobardhan 
Singh was in the habit of using intoxicants 
freely and yet we have the statement of 
a defence witness, one Thakur Gobardhan 
Singh (D. W. No.17), who went the length 
of saying that he had - never seen Raj 
Gobardhan Singh sober outside his house. 
The last comment which we shall make 
on this part of the case is that the de- 
fendant, who admittedly lived next door to 
Gobardhan Singh, who was corstantly in 
Gobardhan Singh’s sosiety and who from 
all accounts was managing Gobardhan Singh’s 
estate for him for some time before his 
death, did not think it fit to enter the 
witness-box to support the case put forward 
by him in his written statement. Obviously 
if these stories which the defence witnesses 
told about Gobardhan Singh’s manner of 
life and habits are true, the defendant 
was in @ position to depose to his own 
impressions gathered from an intimate 
personal experience. He has, however, chosen 
to leave the task of proving this part 
of his case to a miscellineous collection 
of outsiders, and his keeping away from 
the witness-box is hardly to be explained 
or excused on the ground that he is deeply 
interested in the result of the suit. ‘There 
can, we think, be no doubt that Raj Gobar- 
dhan Singh ın spite of his rongh ways 
was a good-natured man. This is vae 
testimony ot his old servant Mendai Lal, 
It is also proved by evidence on both sides 
that Gobardhan Singh always showed a 
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kindly disposition towards tha present 
defendant-appellant. He treated him very 
kindly and entrusted the managemsat of 
his estate to him. Baaring in mind the 
conduct of Bachan Singh since the time 
of Raj Gobardhan Singh’s death and in parti- 
cular his condust with regard to the present 
suit, it might well have been suggested that ` 
ifany folly is to be imputed to Gobardhan 
Singh the most conspicuous and convincing 


. proof of it is to be found in the fact 
that be treated Bachan Singh so well. 
Raj Gobardhan Singh, if he could come 


to life again, would probably asknowledge 
readily that his kindly treatment of Bachan 
Singb, viewed inthe light of subsequent 
events, has laid him open to the 
imputation of a serious lack of disoretion.' 

We have no donbt, therefore, that Raj 
Gobardhan Singh had a sound disposing 
mind; and we proceed now to examine 
the evidence relating tothe preparation 
and execution of the Will. The three 
principal witnesses on this part of the 
case are Kamta Prasad, “amin Ali and 
Roshan Lal. The two last-named witnesses 
are attesting witnesses of the Will. Kamta 
Prasad does not profess to have been present 
at the time the Will was astually signed 
by the testator. He deposes, however, to 
events which took place up till the time 


.the draft of the Wil was prepared, 


Three other witnesses, whose evidence is 
material on this part of the aase, are the 
two Ranis Suraj Kunwar and Dammar 
Kumari Devi and a man named Parbhu 
Dayal. Both the Ranis depose that Gobar- 
dhan had expressed to them his intention 
of making a Will in favour of bis danghter’s 
son. The evidence of the junior Rani 
is more particular in this respect, aud we 
have it from her statement that her has- 
band during his lifetime showed ber the 
Will on one oacasion. She also deposes 
that she found the Willin a box after her 
husband’s death. 


Kamta Prasad is a man who was in 
the service of Gobardhan Singh for a 
considerable period and aecsording to bis 
story, Gobardhan Singh first expressed his 
intention of making a Will at a time when 
a snit known as the Mallanpar suit was 
going on. In order to explain what the 
witness means in this- gonnection, it ig 


- in favour of the widows. 
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necessary to refer shortly to this Htigation. 
The history of, it is to be found in Volume 
VIII, Oadh Cases, at page 94 { Musammat 
Parbati Kùar v. Rani Chandrapal Kuar (3)]. 
The suit was brought by one Parbati Kunwar 
claiming the property which had been left 
by her father Milap Singh. Her euit was 
resisted by a number of defendants and 
it is proved that Gobardhan Singh himself 
. was a defendant in the suit, being at that 
time in possession of some property which 
the lady was claiming. The main defenve 
which was set up to her claim was that 
under a family custom -daughters were 


excluded from inheritance, and ber suit was - 


dismissed on the finding that the 
was proved to exist. The learned Counsel 
for the respondent in addressing us on 
this part of the oase has pointed out that 
Gobardhan Singh did not actually file any 
written statement of. defense in the suit 
just mentioned. It appears, however, that 
he was represented by an agent and that 
the agent intimated to the Court that. his 
principal took the same line of defence as 
the other defendants in the vase. 

To continue the story of Kamta Prasad, 
he says that Gobardhan Singh first conceived 
the idea of bequeathing the estate to his 
daughter some 5 or 6 months before the 
marriage of .the girl took place. Accord- 
ing to the witness the reason which 
. prompted Gobardhan Singh to make a Will 
in favour of his daughter was that the present 
defendant Bachan Singh, who was the 
nearest male heir, had no sona of his own 
“buf had only a daughter. According to 
Kamta. Prasad, Gobardhan Singh expressed 
an apprehension that if the estate devolved 
upon Bashan Singh he would make it over 
to his daughter, and consequently Gobardhan 
Singh thought he might as well make a 
disposition of hia estate in» favour of his 
own daughter. The witness proseeds to 
state that a draft Will was prepared on 
these lines by ‘one Murli Manohar, who 
was in the service of the estate and who 
is now dead, Afterwards Gobardban Singh 
made certain alterations 
principal one being the introduction of a 
clause by which the estate was . bequeathed 
to bis daughter’s son, if she should have 
any, after the termiration of the hfe-estate 
The daughter’s 


custom 


(8) 8 0. 0. 94. 
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right to succeed was postponed to her son 
aceording to the new arrangement. Kamta 
Prasad’s story is that this alteration in 
the Will was suggested to Gobardhan Singh 


“by a Pleader named Babu Sheo Bakhsh 


Rai, who was consnited at Lakhimpur at 
the time the draft of the Will was being 
prepared. The witness goes on to say that 
after these changes had been made a fresh 


_sopy of the Will was prepared, namely, the 


document which is now before the Court. 
The witness speaks of tbe contents of this 
document being read over to Gobardhan 
Singh, who afterwards put the document 
away in his box. Kamta Prasad was not 
present at the time the Will was executed 
and he was, therefore, unable to depose to 
the events which happened later, that is to 
say, in the month of November 1908. 


The evidence of this witness has been 
exposed to a good deal of critisism. Ib 
has been suggested that his story regard- 
ing the motive of Gobardhan Singh in 
making this Will is a false, story and we 
have also been asked to find that his state- 
ment regarding the circumstances in which 
the bequest came to be made in favour of 
the daughter’s son is- also untrue. It ig 
pointed out in particular that Kamta Prasad’s 
story regarding the advice or suggestion 
given by Babu Sheo Bakhsh Rai was intro- 
duced at a late stage of his story. 


We are not much impressed by this criticism 


~and we agree with the Subdrdinate Judge 


in thinking that in substance this story of 
Kamta Prasad is perfeotly true, No doubt, 
as has been pointed out, there are some 
variations between the statement of Kamta 
Prasad and that of Roshan Lal, which we 
shall presently consider; but it is fair to 
say as regards these that they are dis- 
crepanoies of minor importance and that 
they are probably due to the fact that the 
witness was being examined and cross-exas_ 
mined regarding events which had taken 
place some twelve years before the date 
upon which he was giving his evidence, 
In circumstances like these it would be 
unreasonable to expect a witness to remember 
every petty detail or to preserve an accurate 
recollection of eventa in their chronological 
sequence. Kamta Prasad was subjected to 
a very severe cross examination, and it is 
due to him to say that nothing was elicited 


970 
RAJ B.CHAN SINGH V, SHATRANJL, 


in the oourse of it which can reasonably 
he pointed to as indicating that he was giving 
false evidence. i 

- We next prooaad to discuss the evidence 
of Roshan Ll, one of the attesting witnesses 
in the case, Like Kamta Prasad he makes 
certain statements relating to a point of 
time anterior to the exeontion of the Will. 
In some respects his story regarding the 
story of the preparation of the Will does 
not agree with that of Kamta Prasad. As 
to this fact we are content to accept what 
the Subordinate Judge has found in this 
sonnection, namely, that the discrepancies 
between Roshan Lal’s story on this part 
of the case and the story of Kamta Prasad 
are really of no importance whatever. To 
came now to the important statements of 


Roshan Lal, ke began his evidence by saying . 


that Gobardhan Singh executed a Willin 
fayour of his daughter’s son. The witness 
says he attested it and that the other 
attesting witness was Zamin Ali. He 
deposed that the attestation took plase in 
the office of the Sab. Registrar of Lakhimpur. 
His first statement regarding the execution 
of the’ Will by Gobardhan Singh was 
that Gobardhan Singh’s signature “was 
already on the Will. He stated that 
Gobardhan Singh admitted before him that 
he had executed the Will and asked him 
to attest it. Accordingly he’ mada the 
attestation in the Sub-Registrar’s offise 
and the Will was thereafter registered in 
his presence. In answer toa quéstion put 
by the Court the witness siated that he 
did not remember whether Gobardhan Singh 
had -or had not signed in his presence, 
He admitted, however, that he had given 
evidence regarding the execution of this 
Will in the Court of the Tahsildar-in 
the year 1905. Before this statement” was 
put to him, he was asked if he could 
remember what he said on that ocsasion. 
His story was that he could not, but that 
he was prepared to say that any state- 
. ment he ‘made before the Tahsildar was 
. true. Roshan Lal confirmed the statemant 
of Kamta Prasad regarding tha prepara- 
tion of the Will by Murli Manohar and 
he too states that Murli Manohar read the 
Will over to the Raja. The witness was 
eross-6xamined at very great length and 
slearly a very atrenuous effort was made 
to break down his gredit. He admitted 
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that in the suit which was brought by 
the Allahabad Bank a year or two before 
the institntion of the present suit he had 
told the Court that he had 
Will of Gobardhan Singh but was unable 
to say where Gobardhan Singh had got 
it written. He admitted that he told the 
occasion that Gobardhan 
Singh did not sign the Will in his presence 
but that it bore his signature, When 
this statement was-put to the witness in 
cross examination, he stated plainly that it 
was not a true statement. He explained 
that when he was being examined in the 
Bank case his memory must have failed 
him at the time, Ha said that he had 
come to Court on that occasion in a Hurry 
and the Will was not shown, to him. He 
went on to say that at the time he was 
making his deposition in the present case, 
he was “able to say definitely that the 
Raja actually did sign the Will in his 
presence in the office of the Sub Registrar. 
This statement was made in the course of 
cross-examination. The witness admitted 
that in his examination-in-shief he failed 
to make a definite statement on this point, 
bub his explanation was that he had 
stirred up his memory since the time his 
examination began and that at the time 
his answer was given ha was thoroughly 
assured that the Raja executed the Will 
in his presenss. His last statement regard- 
ing the exeoation of the Will reada as 
follows: — The Sab- Registrar read the 
Will to the Raja and then told him to sign 
it and get it attested. It was then he signed 
and after it we attested.” . 

It is not to be doubted that Roshan 
Lal’s evidence is open to the adverse 
critisism which has been freely bastowed 
upon it. The Subordinate Judge seems to 
have thought that Roshan Lal wasa wit- 
ness who in the matter of giving false 
evidence was prepared to sail as near the 
wind as he dared. We ara inolined to 
agree with the Subordinate Judge on this 
point, and we think there is reason to sus. 
pect that some attempt had been made to 
tamper with the witness. We have it that 
although a summons was duly served on 
him, Roshan Lal kept away from the Court 
and if was only when the plaintiff, who 
was bound to call him as being one of 
the attesting witnesses, applied to the Court 


attested a 


~~ 


» ed on two 


x 
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for a warrant for his arrest that he 
appeared in Court. We think it is a for- 
tunate circun3tansa thas, tho plaintiff wad 
able to show that Roshan Lil was examin- 
oscasions in the year 1905 
shortly after the death of Gobardhan Singh 
for the purpose of proving the execution 
of the Will. The record‘ of those state- 
ments still exists, and it waano doabt the 
knowledge of this fact that helped to keep 
Roshan Lal in the present case from com- 
mitting downright perjury. Exhibit 13 is 
a copy of the statement which Roshan Lal 
“made to the Tahsildar of Lakhimpur on 
the 19th of Joly 1905 in the course of 
the mutation proceedings. Obviously the 
original Will was before the Court at that 
time and after seeing it Roshan Lal de- 
posed that he identified the signatures 
of Gobardhan Singh on the Will—signa- 
tures which he said were made in his pre- 
sence in the office of the Sub-Roegistrar. 
He told the Tahsildar that he was one 
of the attesting witnesses, that Zamin Ali 
was the other attesting witness, that the 
Will had been written by Murli Manohar 
who was then dead, that the Raja took 
the Will to the -Sub-Registrar and handed 
ib over for registration and that it was 
then that he made the signatures on the Will 
in the Sub- Registrar’s office. i 


The worl “signatures” used in the 
plural -is to be explained by the fact 
that there are threes signatures of 
Gobardhan Singh on the document, one 
at the bottom of the document intended 
to be his signature a3 exesutant, the 


other two signatures are on the back of the 
document and are made underneath the two 
endorsements made by the registering officer 
on the 13th November 1903. 

Exhibit 90 is a ocertifed copy of an- 


: other -statement msds by Roshan Lal to 


the Tahsildar of Nighasan on the 28th of 
July 1905. The . original Will was not 
produced before this Tahsildar, but Roshan 
Lal deposed that he had already given 
evidence before the Lakhimpur Tahsildar 
regarding the original Will. His statement 
to the Tahsildar of Nighasan agrees with 
what he stated before the Tahsildar of 
Lakhimpur. We agree with the Sub- 
ordinate Judge that Roshan Lal’s attempt 
to explain away the statement he made 
in the Bank gase regarding the execution 
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of this Will is a clumsy one, but we are 
not prepared to reject his statement on 
this ground as being false and unreliable. 
With regard to some of the contradictions 
which appear. in his evidence, it is fair 
to make allowance for the very long 
period which elapsed between the time of 
the eventa deposed to and the time on 
which the’ witness was giving his evidence. 
We must attach very great importance to 


‘Roshan Lal’s present statement, namely, 


that the story he told in the Courts of 
the two Tahsildars was the true story 
regarding the execution of the Will. At 
the time the Will was produced ina the 
Revenue Courts there was no particular 
reason why Roshan Lal should have made 
anything but a straightforward statement; 
and besides at that time the circumstances 
attending the execution of the Will were 
all fresh in his memory, A good deal has 
happened since the time Roshan Lal gave 
evidence before the Tahsildare; and it is 
only too probable that some attempt has 
been made to corrupt him and induce him 
to give false evidence. This conjecture is, 
we think, fortified by the fact that he 
appeared as an unwilling witness in the 
present suit, 

The next witness Zamin Ali entered 
Gobardhan Singh’s service in the month 
of November 1903, only a few days before 
the date of the registration of the Will. 
There is documentary evidence on the 
record to prove that the power-of-attorney 
which Gobardhan Singh gave this witness 
was registered at Lakhimpur on the lOth 
of November 1903, that is to say, three 
days before the Will was registered. Zamin 
Ali began his evidence by saying that he 
did not remember whether or not Gobardhan 
Singh signed the Willin his presence, He 
was able, however, to say that Gobardhan 
Singh made his signatures on the back of 
the Will in his presence. ‘Lhe document 
was then shown tothe witness, He admitted 
that it bore his signature and that his 
signature was dated the 13th of November 
1903. It is important to note, moreover, 
that the witness signed as “Mukhtar-am” 
{general attorney) of the Bijua Estate. 
The witness admitted that Roshan Lal 
attested the document on the same date 
and that the attestation took place in the 
The witness 


Pa 
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was pressed for an answer as to whether 
the Raia signed the Will in his presence 
in the Sub-Registrar’s office; his answer was 
that he did not remember, He deposed that 
the Raja had asked him to attest saying that 
he had executed the Will. The witness was 
then confronted with the statement which he 
had made before the Tahsildar in the mutation 
proceedings in the year 1905 (Exhibit 14). 
This dosument having been put to him 
the witness made the following answer:— 
“I did tell the Tabsildar that the Raja 
signed in the Suab-Registrar’s office in my 
presence and that I attested, The state- 
ment is true and correct.” The witness 
went on to explain that withont his 
memory having been refreshed by hearing 
his previous statement read out to him, he 
could not have recollected all that had 
taken place at such a distant time. He 
was, however, prepared to say after hear- 
ing his previous statement that as a matter 
of fact the Raja did sign the Will atthe 
registration office ‘in, his presence. The 


witness, it may be remarked, does not pro- _ 


fess to know anything about the contents 
of the Will. He says he never read it and 
he was unable tosay whether the Will had 
been read out in the Sub Registrar’s office. 
Roshan Lal’s story on this paint was that 
the Will had been read ont. The oross- 
examination of this witness brought out no- 
thing to his discredit. He merely reiterated 
the statements he had made in his examina- 
tion-in-chief. In answer to a question put by 
the Court he deposed that after the Will had 
been executed, he heard the Reja discussing 
the matter with one Nil Kanth Dtuj Sah 
who was employed for some time as a 
manager. His story was that Nil Kanth 
told the Raja that he had done wrong 
to make sucha Will. The Raja’s answer 
was that he was sorry for having done 
so and would cancel it. We may dismiss 
this statement as being pure invention, 
We do not believe a word of it. 

Lastly there is the evidence of the 
witness Parbhu Dayal. He was not called 
upon to attest the document, but he swears 
that he was present at the registration 
office at the time the Will was presented 
and that he saw the Raja sign the Will 
and saw the two witnesses Roshan Lal 
and Zamin Ali attest it. It is the fact 
that neither Roshan Lal nor Zamin Ali 
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made any məntion of the vresenca of this 
man at the registration ofiss at the time 
tha Will was put io. Toe- subordinate 
Judge says that it’ ia not nasessarily to 
bs assumed from this fact that Parbhu 
Dayal was not there. There is no reason 
to disbelieve the story of Parbhu Dayal 
that he was in the employment of Rij 
Gobardhan Singh. Hs says that he was 
sallad to Lakhimpur at the time this 
document wag registered and that he went 
there bringing with him soma money which 
the Raja wanted. Wa are nət prapared 
to differ fram the view whieh tha Sub- 


ordinate Judge took regarding the evidence, 


of Parbhu Dayal, 

What then is the sum and substance 
of the statements of all these witnesses, 
statements which wa are prepared to ao- 
cept as being in the main true acaounts of 
what took plasa? They show to us very 
clearly that the Raja had maie up 
“his mind to make a Will, first, in favour 
of his daughter and, afterwards, when 
the suggestion was mide to him, in favour 
of his daughter’s son. A great deal of 
argument has been addressed to us regard- 
ing the probabilities of susah a thing 
having taken place. : 

It is pointed out that the Raja in the 
Mallanpnr case had taken up the line 
that daughters were excluded from in- 
heritance and so, it is said, being conscious 
of this fact, it is not likely that he would 
have made up his mind to make a Will 
either in favour of his daughter or of 
her son, if she had one. It is one thing 
to say that a custom of-exalusion of 
daughters existed in, this family, but it is 
another thing to say that Gobardhan 
Singh necessarily approved of the custom, 
Baing a Taluqdar ha had fall powers to 
dispise of his property as ha thought fit 
and if, as wa believe, he entertained great 
affection for Musammat Bitto who was his 
only child, then we can see nə reason 
whatever why Go)bardhan S'ngh should 
not have desided to defy the custom and 
to pass the property on to his daughter 
or her children; and wa thins thera is 
every reason to balieva the story toli by 
Kamta Prasad regarding the motive whish 
prompted Gobardhan Singh tə prepare 
this Will, tf Bachan Singh had no sòn 
of his own and if there was any likelihood 


— 


a 


-named Liakat Ali 
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` of his banding over the property to his 


daughter, then we think Gobardhan Singh 
might very well make up his mind to see 
that his own daughter. or her children 
should get the benefit of his property 
rather than Bachan Singh’s danghter. 
Another argument put forward is that 
Gobardhan Singh could never. have in 


' tended to make a Will of this kind in view 


of the fact that he was greatly displeased 
with the family into’ which his danghter 
was married, In fact evidence has been 


_ led for the defence to show that Gobardhan 


Singh was so much dissatisfied with his 
daughter’s marriage that he expressed an 
intention of never having anything to do 
with her, We may say at once that we 
believe that all the evidence given to this 
effect is false, The man who might bave 
been expected to give the best evidence 
on this part of the case was Bachan Singh 
himself, He, however, as we have already 
mentioned, preferred to remain away from 
the witness-box. It is proved that Bachan 
Singh was present at the marriage and 
took a prominent part in the marriage 
ceremonies and festivities, He now asks 
the Court to believe that certain events 
took place at the time of the wedding 
which incensed Gobardhan Singh so much 
that he shut himself up and refased to 
have anything to do with the proceedings. 
This story has been allowed to be told by two 
outside witnesses, one of whom is a retired 
Sub-Inspector of Police named Ghulam 
Yazdani; another is. D. W, No. 1,a fellow 
Khan who follows 


the profession of a mukhtar or karinda. 


According to Liakat Ali Khan’s statement 


at the time when the marriage tock place 
he (the witness) was in the service of 
the Taluqdar of Kothwara, He mentions that 
the Taloqdar was unable to attend the 
wedding but went some little time ‘after- 
wards in order to pay his congratulations 
to Gobardhan Singh. According to Liakat Ali 
Khan on that occasien the Raja told the 


Taluqdar of Kothwara that it was a good , 


thing. he had not. been present at the 
wedding because he (Gobardhan Singh) 
had been disgraced. He said that his 
daughter. had lost her religion (be dharam 
hogar). As regards this statement we need 
only refer to the evidence of Saiyed Raza 
Husain, the Talugdar who was omploying 
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Liakat Ali Khan at this time, His story 
is that no such conversation ever passed 


between Gobardhan Singh and himself. We 
have no hesitation, therefore, in disposing of 
Liakat Ali Khan’s- story as being untrue. 
As for the evidence of the Sub-Inspestor 
we are unable to attach much importance 
It appears that he was sent to 
Gobardhan Singh’s house for the purpose 
of keeping order at the time of wedding 
festivities. He was not invited there asa 
guest, and his cross-examination tends to 
show that his knowledge of the events he 
deposes to was acquired by hearsay. Other 
evidence was given for the purpose of show- 
ing that Gobardhan Singh prastically out 
off all connection with his daughter. The 
lie to all this has been given in the evidence 
of the two Ranis, whose statements we 
are prepared to accept. We might observe 
here that neither ofthese ladies is the 
mother of Musammat Bitto who was Gobar- 
dhan’s daughter by another wife. It can 
hardly be suggested, therefore, that they 
have any particular interest in supporting 
the plaintiff's case. They deny altogether 
that Gobardhan Singh was displeased with 
the marriage and they swore that presenta 
were sent on various occasions to the lady 
after she had gone to her husband’s home. 
There is also evidence from the Shahpura 
estate which proves, in our opinion, conclu- 
sively that these presents were actually sent 
and we, therefore, dismiss as fiction the atory 
that Gobardhan Singh had made up his 
mind to heave nothing more- to do with his 
daughter or apy child that might be born 
from ‘her. Even the defendant’s witnesses 
were not prepared to go the length of 
saying that Gobardhan Singh had ceased to 
have any regard for\his child. We have 
the statement of the witness Mendai “Lal 
that Gobardhan Singh had a great affes- 
tion fcr Bitto and that he was not in any 
way displeased with her marriage. 

Another objection put forward to the 
story regarding the execution of the Will 
is the circumstance that the act of execution 
was postponed for a sonsiderable period. 
lt is argued that there was no reason why, 
if the Will in its present form was ready for 
execution at the end of August 1903, it 
should not haye been there and then signed 
and attested. 

be 


It is hardly to expected that any 
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definite evidence should be forthcoming for 
the purpose of explaining the delay in 
exeoution. Kamta Prasad indeed suggests 
that the Raja was suddenly called away, 
after the fair copy cf Will had been 
prepared, by reason of his wife's illness, 
That statement may or may not be true, but it 
is as likely as not that Gobardhan Singh 
determined not to be in too greata hurry 
about making a final decision regarding 
the disposal of his estate, The evidence 
all shows that he took a long time in 
discussing the matter before he arrived at 
the stage of having a preliminary draft 
prepared; and it is by no means unlikely 
that he was further determined to deliberate 
over the matter before he finally desided 
to put his name to the Will, While it 
may be an unusual thing for a dosument 
of this kind to be presented for registration 
without having been previously executed, 
we are not prepared to say that this cir- 
sumetance is ko suspicious as to justify us 
in rejecting the story of, the witnesses 
regarding the execution and attestation. 

To sum up this part of the case, we 
think the learned Subordinate Jadge has 
expressed a correct appreciation of ihe evi- 
dence which was before him. He refers in his 
judgment to certain pieces of circumstantial 
evidence which fortified him in accepting the 
statements of the plaintiffs witnesses. 
He points in the first place to the fact that 
the Will was produced very shortly after 
the death of Gobardhan Singh. He further 
points out that at the time the Will was pro- 
duced and the mutation proceedings were go- 
ing on, Bachan Singh was still the manager 
of Gobardhan -Singh’s estate. It is not to 
be doubted that Bachan Singh knew all 
about this Will from the very moment 
it was produced, if not before, and it is 
impossible to suppose that the terms of 
this Will could have been kept from his 
knowledge, and yet we have it that a Will 
about which so much is said.in the present 
suit was allowed to go unchallenged by Bachan 
Singh up till the time the suit was brought 
by the Allahabad Bank in the year 1912, 
Then again, as the learned Judge observes, 
the publicity attending the execution and 
attestation of the Will is astrong point in 
fayour of the view that it is an absolutely 
genuine document, and due weight must 
also be given to the fact that it was 


, 
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registered. We have no hesitation, therefore, 
in affirming the finding of the Court be- 
low. We believethat this Will was as a 
matter of fact executed by Gobardhan Singh 
on the 13th of November 1903, that it 
was attested on the same date by’ the 
two witnesses Roshan Lal and Zamin Ali, 
that it was prepared in accordance with 
‘instrustions given by Gobardhan Singh, 
that it was read over and explained to 
him after the fair copy had been drawn 
out and that it expresses correctly the 
intentions which Gobardhan Singh had 
formed regarding the disposal of his estate. 
It is not nesessary for us to find that 
Gobardhan Singh could have -understood 
every single word contained in the Will. 
Most probably he could not ‘understand 
such of the expressions as are technical and 
high-flown, but we entertain no doubt 
whatever that Gobardhan Singh did in- 
tend that his property should pass after 
the death of his widows to his danughter’s 
son; and we have no reason, therefore, for 
supposing that he did not understand and 
approve of the contents of the Will. In 
our opinion, the plaintiff has established 
everything which under the law he was 
bound to establish for the purpose of ob- 
taining.a declaration that the Will was a 
genuine and valid document. 

This is the main part of the appellant's — 


case and we have only now to deal’ with `` 


one or two other ‘points relating to the ` 
construction of the Will and to the form 
of the decree which the Subordinate Judge 
bas granted. As regards‘the construction 
of the Will, the view taken by the learned 
Subordinate Judge is that it oreates a 
vested remainder in favour of the plaintiff 
which is to take effect in possession im- 
mediately on the termination of the life- 
estates created in favour of the two widows.. 
As regards\the ten villages which under 
the Will are to go to Bachan Singh? for 
life after the death of the two widows, 
ithe Subordinate Judge declared that the 
plaintiff has a contigent remainder. 

It has been argued very strenuously 
that we ought not to find on the language 
of the Wil that the’ plaintiff has any 
vested interest in the property, bequeathed 
to him. We are asked to find ‘that 
Gobardhan Singh could only have intended 
that the plaintif was to haye this pror 
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perty in the event ‘of his surviving the 
two widows. To this one answer is that 
if Gobardhan Singh had any “sunah in- 
tention, it would have been very easy for 
him to give expression to it by providing 
in the Will that the plaintiff was only to 
take the estate in osa he survived the 
Ranis. The fact, however, is that there 
is nothing in the language of the document 
to indicate that Gobardhan Singh had any 
such intention. There isa gift of a life- 
estate to the Ranis with an absolute gift 
over to. the daughter’s son, and it is not 
denied that this language, if given its 
due legal effect, amounts to the bequest 
of a vested remainder in favoar of the 
present plaintiff. But it is said we ought 
not to construe the language of the Will 
by the rules which would be observed in 
dealing with the Will of a testatorin Eug- 
land. It is argued that Gobardhan Singh 
knew nothing about vested or contingent 
remainders and thatit is more natural to 
suppose that he intended the propsrty to 
go in the usual way it would go accord- 
ing_fo the pravisions of the Hindu Law. 
If Gobardhan Singh was content to let 
his property devolve according ip the Hindu 
Law, there appears to have been no particular 
reason why he should have gone to the’trouble 
of making a Will, ab any rate of making a, 
-Will containing the directions which we find 
in the dooument now before us. We have 
already expressed our belief that it was the 
intention of Gobardhan Singh to prevent 
this property from going away to the 
daughter. of Bachan Singh, and this being 
so, there can, we think, ba no good reason 
why we should not assume that in order 
to anticipate such a contingensy Gobardhan 
Singh had made up his mind that the pro- 
perty should go into the family into which 
his daughter had’ married. We have no 
doubt; therefore, thatthe Subordinate Judge 
was perfectly right in holding that under 
the terms of this Will the plaintiff has a 
vested interest in the estate left by Gobardhan 
Singh. We may conclude our observa- 
tions on this part of the case by draw- 
ing attention to the fact that although 
the question of the nature of. the interest 
taken by the plaintiff under the Will--was 
the subject of an issae in the Court below, 
no argument was addressed to the Court 
by the defendant’s learned Counsel, It 
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is only when the case comes np here 
in appeal that it has been argued seriously 
that the interest of the plaintiff in the 
property is not a vested interest. 

Before concluding our jadgment we hava 
to refer to one point which ib was sought 
to make on bshalf of the appellant, a 
point which is raised in paragraph 26 
of the memorandum of appeal. it is oom- 
plained that the Subordinate Judge wrong- 
ly refused to allow the issue of a eom- - 
mission for the examination of Sir Har- 
sourt Butler, who was at ihe time the 
trial was going on the Lieutenant- Gover- 
nor of Burma, The object of applying 
for the issue of this commission was to 
obtain Sir Harcourt’s evidence regarding 
his opinion of the state of mind of Raj 
Gobardhan Singh with whom, it is said,. 
he was acquainted many years ago at the 
time when he was the S-tilement Officer 
of the Kheri district. The applisation for 
the issue of a commission was made to 
the Court on the Sth January 1916, če., 
more than a year after the institution of 
the suit. Oo the 6th of January the 
Subordinate Judge refused to issue the order, 
It appears from the proceedings of the Court 
below that an affidavit was filed in support 
of the application for the issue of a com. 
mission. The learned Subordinate Judge 
pointed out that certain material Parti 
culars were not disclosed in the affidavit, 
He further pointed out that no sugges. 
tign to call Sir Harcourt Butler was ever 
made untilthe 5th of January 1916, after 
the plaintiff had closed his evidence. Ab 
the ‘time the application was presented 
the evidence of the defence witnesses wag 
being taken. In these circumstances wa 
think the Subordinate Judge was thorough- 
ly, justified in refusing to issue a oom. 
mission, x 

Lastly there remains the form of the 
declaration contained in the deoree. We 
have already said that we agree with the 
finding of the Subordinate Judge that the 
plaintiff has a vested interest in the pro- 
perty bequeathed to him by Raj Gobardhan 
Singh, and so far as the desree declares 
the nature of this interest we oan see no 
reason to interfere. The plaintiff, who hag 
succeeded in establishing the genuineness 
and -validity of the Will, is certainly 
entitled to have an expression of the 
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opinion of the Couri regarding the nature 
of the interest whish has accrued to 
him. ; | 

There remains, however, the question as 
to whether in the circunistances the Court 
was: justiied in making any declaration 
regarding the nature of the plaintiff's interest 
in the ten villages which were referred 
to in the Will. With regard to this portion 
of the property the position is this. The 
villages are named by name in the Will, 
and it is provided that after the demise 
of all the- threes widows of the testator 
these villages are to be held by Raj 
Bachan Singh for the period of his life. 
It is further provided that, if Bachan 
Singh should have a son, the ten villages 
ara to descend to him in fall ownership 
after the termination of Bachan Singh’s 
life estate. Further it is provided that in 
the event of Bachan Singh’s having no 
male issue, the ten villages are to revert 
to the estate after Bashan Singh’s death 
and are to become the proparty of the 
testator’s daughter. From ‘this last clause 
in the Willit would appear that this pro- 
vision was made at the time when Gobardhan 
Singh was still minded to dispose of his 
-estate in favour of his daughter and be- 
fore it had been suggested to him that the 
baquest in the first instance should be made 
in favour of the daughter’s son, if she had 
one. 

After hearing the argument of the learned 
Counsel on both sides we have some 
to the conclusion that in view of the 
contingencies which may happen, the interest 
of the plaintiff in these ten villages is 
so remote and uncartain that it would be 
‘premature and futile to give any declara- 
tion regarding it in the present oase. In 
the first place both the widows are still alive 
and one of them isa comparatively young 
woman. In the next place Bashan Singh 
is at present not much over 40 years of 
age, and it may very well happen that a 
son may still be born tohim, in which 
case of course the ten villages will pass 
‘to his issue. In these -circumstances we 
‘think the plaintiff cannot reasonably call 
upon the Court to give any pronounce- 
ment regarding the nature and extent of his 
interest in tho ten villages just mentioned and 
. we direct, therefore, that the decrae of the 
: 48nbordinate Judge bə modified in this res- 
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pect by striking out the deslaration oon- 
tained in paragraph 8 of the lower Court’s 
decree, which reads:— 

(3) “That he has a contingent remain- 
der in the said excepted items Nos, 2, 6, 7, 


` I1 to 14, 1€, 21 and 61.” 


tn other respects the decree is affirmed and 
we dismiss this appeal with costs to the re- 
spondent. 
Appeal dismissed, 
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Mortgage of moveables—Mortyagor in possessinn— 
Purchaser, bona fide, from owner without notice of 
mortgage, position of—Uontract det (IX of 1872), s. 
108, applicability of. 

A bona fide purchaser of hypothecated goods 
without notice of the encumbrance takes the goods 
free of the encumbrance. [p. 977, col. J.J x 
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District Court, Cuddappah,.in Appeal Snuit 
No. 71 of 1916, perferred against the decree of 
the Courtof the District Muusif, Nandalur, in 
Original Snit No. 153 of 1915. 

Messrs. E. Doratsami Atyar and-0, Baktha- 
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JUDGMENT.—Plainti obtained a mort- 
gage of certain properties including a ball, 
with which alone we are concerned hers: 
The ball was left in the mortgagor’s 
possession and was eventually purchased 
by 3d defendant from the mortgagor’s 
vendes., The bypothecation of moveables 
has been, recognised in Indian Courts (vide 
Shyam Sunder v. Cheita (1) - -and Shrish 
Ohandra Roy v. Mungri Bawa (2%) but that 
ig not the question for consideration now. 


We have to determine whether a bona fide 
(1)3 N. W.P. H OR. 71, 
(2) 90. W. N, 14, 


s 


` 


‘purchaser 


~ - Under section 
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for value of hypothesated goods 
without notice of the hypothocation is bound 
by it. There is no direct authority on the 
point, nor is bypothesation of moveables 
recognised by any Statute. Weare, there. 
fore, thrown back upon prinsiples of equity 
and justice. 
108 of the Indian Con- 
tract Act a person in possession of move» 
ables, although not the owner, can pass 
the property in the goods to an. innosent 
purchaser. Mach more, then, would it ap- 
pear that the real owner could pass the 
property, which was only subject to an 
undisclosed hypothesation. Even if we are 
to apply the principles of English Law on 
thig Iquestion, which is perhaps doubtful, 
we find that it has been held that goada 
included in a bill. of sale and. left with 
the original owver can be purchased in the 
ordinary course of - business by a bona fide 
purchaser: National Mercantile Bunk v, Hmp- 
son (3). When goods are left in the posses- 
gion of the mortgagor, a wide door is 
opened for fraud, and. when the equities 
between the innocent purchaser and the 
mortgagee have to be weighed, the pre- 
ponderance must be given to the purchaser, 
for the mortgagee has, by his omission to 
secure possession of the goods, facilitated 
the commission of the fraud. In this view 
we think that a bona tide purchaser of 
hypothecated goods without notice of the 
encumbrance, takes the goods free of it. 
The second appeal is dismissed with costs. 
M. 0. P, À 
Appeal dismissed. - 


(8: 1880) 5 Q: B. D. ITG 49 L. J.Q. B. 489; 28 
W.R. 424, 


PUNJAB CHIEF COURT. 
Seconn Civic Aepeau No. 477 or 1918. 
April & 1918 
Present: —Mr. Justice Broad way. ‘ 
GANESHA RAM AND OTHEKS— DEFENDANTS 
— APPELLANTS 
. versus z 
PANJU SINGH-— PLAINTIFF AND ANOTHER— 
Derry pant—Rrsponornrs, 
Punjab Limitation (Ancestral Land Alienation) Act (I 
of 1800), Art. 2, applicability ef—Linutation Act (1X 
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of 1998), Sch. I, Art. 141—Suii by reversioner after 
death of widow—Limitation applicable. 

A suit by a reversioner to recover possession of 
ancestral land after the death of the alienor’s widow 
is governed by Article 141 of the Limitation Act and 
not by the Punjab Limitation Act, evenwhere the 
alienor died after the latter Act came into force, 
inasmuch as the reversioner could not sue for 
possession during the lifetime of the widow of the 
alienor. [p. 978, col, 1.) 

Misae)laneons second appeal from the order 
of the District Jndge, Lahore, dated the 
Zlst December 1917. 

The Hon’ble Mr. Muhammad Shaft and Mr. 
Muhammad Rafi, for the Appellants. A 

Lala Amar Nath Chopra, for the Respond- 
ents 

JUDGMENT.—The fasts of the suit out 
cf which ‘this apneal has ariken are these, 
In 1899 Kishen Singh and Mahna Singh 
alienated certain lands in favour of Devi 
Das, eto. Kishen Singh died in March 1905 
and was succeeded by his widow who, 
died in April 1966. In March 
19 7 Panja Singh, a reversioner, instituted 


.a suit for possession of half of the land 


so alienated, the defendants being” the 
cescendants of Devi Das, eto., the original 
alienees. Panju Singh’s suit was dismissed 
as barred by the Punjab Limitation Act 
I of 1900. On appeal the learned District 
Judge held that inasmuch as the reversioner 
could not sue for possession during the 
lifetime of the widow of the alienor, 
Article 141 of the Indian Limitation Act 
applied and not the Punjab Limitation Act 
1 of 90), and that the snit waa, therefore, 
within time. He accordingly remanded the 
case for decision on the merits. 

Against thia decision Ganesha Ram, 
Gopi Ram and Monshi Ram, the defendants, 
have preferred this appeal and on their 
behalf I have heard Mr. Shafi, while Lala 
Amar Nath Chopra has addressed me on 
behalf of Panju Singh. Mr. Shafi referred, 
me to Sahib Dad v Rahmat (1), 
Bakhsh v. Nabi Bakhsh (2), Rhia Ram. v; 
Gulab Khan :3), Miran Bukhsh v, Ahmad (4), 
Jiwana v, Abdullah (5), Sohu v. Labho (6) 

(1 SOP. R. 1904; 88 P. L. R. 1904 F. B.). 

(2 9: P.L R, 1908. 

(3) 11 Ina. Cas. t92; 33 P. R. 1911; 190 P. L, R, 
1911. 

{4° 145 P. R. 1907. 

(5) 2 Ind. Cas 962; 64 P. R. 1909; 66 P. L. R. 1909; 
62 P W.R 909, 


(6) 7 Ind. Cas. 476; 62 P. R.1910; 98 P. W, R, 
1910; 111 P, & B. 1910, 


li 
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and Bhagat Singh v. Sher Singh (7). Ihave 
also consulted the unreported oases referred 
to in Sohnu v. Labha (6). These cases 
“support the view expressed by the learned 
District Judge, and Mr. Shafi has songht 
to differentiate them by pointing out that 
in all of them_ the alienor had died before 
Act I of 1900 came into force. This was 
the precise line taken before the learned 
District Judge and after giving careful 
consideration to Mr. Shafi’s argument I am 


of: opinion that the view taken by the 
learned District Judge is correct. It is in 
consonance with Miran Bakhsh v. Ahmad 


(4), which decision has been referred 
to in most of the other oases cited with 
approval. ` 


Following that ‘decision I dismiss this 
appeal with costs, 
Appeal dismissed. 


> (7) 24 Ind, Cas. 212; 29 'P.'R. 1914; 166 P. L. R. 
1914, 


` 
a 


CALOUTTA HIGH COURT. 
,ÅPPEAL FROM APPELLATE Decree No, 297 
or 1917. 

June 13, 1918. 

Present :—Mr. Justice Fletcher and 
Justice Sir Syed Shamsul Huda, Kr, 
JOGENDRa NATH BHUNYA— 
PLAINTIPA— APPELLANT 

‘ versus 
.MOHINDRA GHORA AND OTHERS— 


DEFENDANTS — RESPONDENTS, . 
Estoppel—Reversioner, relinquishment by, of portion 
of estate in favour of widow, effect of. 
‘ Where an expectant reversioner relinquished his 


title to a portion of the inheritance iri favour of the, 


widow by a deed of agreement in consideration™of 
receiving a relinquishment from the widow of all 
her interest in the remaining portion of tke inherit- 
ance: 

Heid, that neither the reversioner nor any person 
claiming through him could set up that the deed of 
agreement was not binding on him and did not 
operate onthe portion of‘ the inheritance relinquished 
in favour of the widow. Lp. 979, col. 2.] Š 

Appeal against the decree of the Sab- 
ordinate Judge, 3rd Court, Midnapur, dated 
the 20th November 1916, affirming that 
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‘widow by the aforesaid arrangement, 


{19is 


of the Munsif, 4th Court, Tamluk, dated the 


26th April 1915, ° 
FACTS material to the 
follows: — 


One Krishna Majhi 


report are as 


djed leaving him 


surviving Kis widow Patti Desi and a 
sistera son Haradhan Maity, defendant 
No. 3 in the present suit. After the 


death of Krishna Majhi his widow Patti 
Dasi and the nephew Haradhan entered 
into an agreement by a deed dated 4th 


-June 1903, whereby the widow got the 


disputed plots absolately and the remain- 
ing plots left by Krishna Majbi went to 
the nephew absolutely. Shortly afterwards, 
the reversioners of one Purnima Dasi, 
from -whom the late Krishna Maijhi 
purchased one of the plots allotted to the 
in 
the name of his predeceased wife Sundari 
Dasi, brought a suit for setting aside the 
sale of the said plot against the widow 
Patti Dasi and her brother Mohendra, 
defendant No. 1 in the present suit (who 
was alleged to be “in possession of the 
said plot). The said suit ‘was contested 
up to the Appellate Court and it ended 
in a compromises by which Putti Dasi and 
her brother got the said plot on payment 


of a certain sum of money to the plaintiffs. | 


After the death of Patti Dasi the defend- 
ant No. 3 sold his interest in the disputed 


plots to the plaintiff, Jogendra Nath 
Bhunya. : : 
The plaintiff brought this suit for 


possession after declaration of his title by 


purchase against Mohendra and Debendra,. 


defendants Nos. 1 and 2 | raspectively, 
alleging them to bein wrongful possession 
of the disputed plots without any title. The 
defendants - Nos. 1 and 2 contested the 
suit and their main defence was that the 
plaintiff's predecessor, the pro forma defend- 
ant- No, 3 Haradhan Maity, having 
given up his interest in favour of Patti 
Dasi for a consideration of having himself 
got the remaining plots, both the 
defendant No, 3 and the plaintiff whose title 
was derivative, were estopped from bringing 
this. suit, and that the alleged kobala in 
favour of the plaintiff was fraudulent, 
collusive and without consideration. 

The lower Appellate Court found 
against the plaintiff on .bothli.the poiats, 
Henge this appeal. 


7 


e 


Pi 
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“Babu Mohéndra Nath Roy (with bim Babu 


` 


Jyotish Ohandra Hazrah), for the Appellant:— ’ 


The alleged agreement entered into by 
Haradhan conld not sonfer any title on 
the widow. Haradhan’s interest at the 
time of the agreement was .an interest of 
a Hindu reversioner expectant upon the 
death of a female and as such it could not 
be transferred. Refers to section 6, 
clause,(a) of the Transfer of Property 
Act, Nund Kishore Lal v, Kanee Ram Tewary 
(1) and Sham Sundar Lal v. Achhan Kunwar 
(2). Hence the widow- got nothing by the 
arrangement and any transferees from the 
widow, such as the defendants Nos. T 
and 2 who are alleged to have purchased 
a portion of the disputed property from 


` Patti „Dasi, havé consequently purchased 


` manner to give effect to that which 


` plaintiff against - the 


nothing. Further ‘the dootrine of: estoppel 
cannot apply to the present case, since it 
cannot override the, clear provisions of 
law. If the doctrine of estoppel is allowed 
to prevail, -the Court. will have in a 
the 
law- clearly forbids, namely, -that . the 
interest of a Hindu reversioner expectant 
upon the death of the widow is transfer- 
able. As to the second plot which formed 
the subject-matter of compromise, the 
doctrine of estoppel does not arise; the 
title of Putti Dagi was , independent of 
fhe deed of agreement and consequently 
the dostrine-of estoppel which kas its basis 
in the'agreement cannot properly arise. 


Babu Mohesh Ohandra Banerjee, for the 
Respondents, not called upon. 


` JUDGMENT, 


Fuetcuer, J.—This is an appeal by the 
decision of the 
learned Subordinaté, Jadge of Midnapur, 
dated the 20th November 1916, affirming 
the decision of the Munsif of Tamluk. 
The plaintiff brought the suit for posses. 
sion of two plots of land on establish. 
ment of his title by purchase. Both the 


Qourts below have dismissed the suit. It 
appears that one Krishna Majhi had 
two wives Sundari and Putti Dasi. One 


of the two plots sted for Krishna Majhi_ 


(1) 29 C.'355; 6 C. W. N. 395. 


(2) 25 I. A. 183; 21 A. 71; 20. W. N, 729; 7 Sar. 
P, O. J. 417; 9 Ind. Deo. (x. s.) 785 (P. O), 
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purchased in the name of Sundari from 
ope Purnima Dagi. The, other plot 


Krishna Majki apparently acquired himself. 
Sundari predeceased Krishna Majhi, On 
Krishna Majhi’s death, he left him 
surviving Patti Dasi as his heiress and 
a sister whose son the defendant No. 3 
is the vendor to the plaintiff. On the 4th 
June 1903, the defendant No. 3 relinquished 
in favour of Putti Dasi both the plots 
now sued for for a consideration of the 
defendant No. 3 receiving a relinquish- 
ment from Patti Dasi of all her interest 
in the: other plots. Subsequently, Patti 
Dasi sold one half of plot No. 2 to her 
brother, the defendant No. 1. Then “the 
sons of Purnima in the year 1911 brought 
a suit against Putti Dasi and her brother, 
the defendant No. 1, to recover plot No. 2. 
That suit was compromised on the defend- 
ant No, 1 paying a sum of money to 
the -son of Parsima Dasi for relinquishing 
all their claims. In 1913, Patti Dasi died 
and: the defendant No. 1 succeeded to the 
property. In February 1914, the defendant 
No. 3 sold to the plaintif. The learned 
Judge of the lower Appellate Court has 
held that if is a case of estoppel and 
3 having taken 
the benefit of the deed of the 4th June 
1903, he or any person olaiming through 
him‘ qannot now set up that the document 
is not binding on him ‘and did not operate 
on the . plots relinquished in favour of 
Putti Dasi. It seems to me, speaking 
generally, that he is quite right. The 
defendant No. 3, having had‘ the benefit 
and having retained -the benefit of this 
document of the 4th June 1903, cannot now 
turn round and say that he is not bound 
by its terms, 

A supplemental point waa attempted to 
be made with regard to plot No. 2, and 
that was that the title of the defendant 


“No. 1 arose under the solenama with the 


sòns of Purnima Dasi and that he did. 
not claim through the deed of the 4th - 
June 1903. Althongh the compromise 
might have been by way of confirmation, 
there is nothing to suggest thatthe parties 
intended to give up the rights that they 
had under and by virtue of the deed of 
the 4th June 1903. I think the léarned 
Judge of the lower Appellate Court came 
to a correct conclusion on the facts found 
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in the case. The present appeal, therefore, 
fails and must be dismissed. with costs. of 
Suamsut Hupa, J.—1 agree. 
' Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconn Orvir Appaat No. 1246 or 1916. 
June 28, 1918, 

Present: :—Mr Justice Tudball and Mr, Justice 
Abdur Raoof. 

NANDLAL SINGH— PLAINTIFF — 
APPELLANT 

versus . 


BENI MADHO SINGHAND OTAERS— 


\ Derenp nrs— RESIONDENTS. 

Contribution, suit for, maintainability of— Trespassers 
independent, decree against—Cosis recovered from 
one defendant— Other defendant, whether liable to 
contribute, 

Plaintiff and defendant each obtained a half shure 
in certain property under separute deeds of gift 
A third person brought a suit for recovery of a 
certain share in the property, in which both were 
impleaded as defendants, Plaintif contested the 
suit but the defendant did not, and ultimately the 
suit was decreed against both with costs. ‘he 
decree-holder recovered the full amount of the costs 
-from the plaintiff, who thereupon brought a suit for 
contribution again t the defendant, claiming half 
the costs whicb he had heen compelled to pay: 

Held, that the plaintiff and the defendant were 
independent trespassers who derived thoir titles 
* under separate deeds of gift and who were separate- 
ly liable for the trespass committed by each, and 
that, therefore, the defond nt was not liable to 
contribute anything towards the amount which had 
been recovered from the plain.iff, [p 981, col, 1.1 

Second appeal from a decree cf the Judge 
of the Ccurt of Small Canses, exercising 
the. powers of a Subordinate Judge, 
Cawnpore, dated the yth May 1916, 


The Hon’ble Dr, Tej Bahadur Sapru (with 
him Messrs. Shamnath Mushran and Kailash 
Nath Katju), for tbe Appellant. 

Mr. Baldeo Ram Dave (with him Messrs, 
Bray Nath Vyas and Nawal kishore), for the 
Respondents. 

SUDGMENT.—The plaintiff appellant in 
this suit was a person who undera deed 
of gift executed by one Jagat Singh 
„obtained a half share in certain property. 
“The senengi Ram, Lal Singh isa per- 
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gon who received a half share in the same 
property by an entirely separate deed of 
gift from the same Jagat Singh. Beni 
Madho Singh and Zalim are certain per- ` 
sons claiming to be the lawful owners of 
a certain share in that property. They. 
brought a suit to recover their shares and 
they impleaded both Ram Lal Singh and 
Nand Lal Singh in the suit. Ram Lal 
Singh did not defend the suit, but’ Nand 
Lal Singh did and in the course of his 
pleadings he stated that Ram Lal Singh 
was at the bottom of the snit and that 
he had instigated the plaintiffs to sue. 
Part of the claim was decreed and part 
of the claim was dismissed. The plaintiffs 
appealed in respect to so much of their 
claim as was disallowed. Nand Lal Singh 
appealed sin respect to so much of. the 
claim as had been decreed against him, 
The plaintiffs’ appeal was allowed, and 
Nand Lal Singh’s appeal was dismissed. Ram 
Lal Sisgh was a respondent to both the 
appeals. He contested neither. In the exe- 
cution department, Ram Lal Singh plead- 
ed that no portion of the share decreed 
to the plaintiffs should be taken from him 
but that it sbonld all be taken from 
Nand Lal Singh. Nand Lal Singh opposed 
him. The Court held that each of them 
had in his bands half of the share decreed. 
The appellate decree, which is the decree 
of this Court in the plaintiff’s appeal, shows 
clearly that this ~ Court held that each 
defendant was separately liable in respect 
of the property which was in his hands, 
The order for costs was a joint one. The 
plaintiffs in the former suit have recover- 
-ed the whole of their costs from Nand 
Lal Singh. He has now brought the 
present suit for contribution, claiming half 
from the defendant Ram Lal Singh. 

This is clearly not a case of joint tort-feasors, 
Ram Lal Singh derived ` his title to the 
property which was in his hands by an 
entirely separate:,deed from Jagat Singh 
and Nand Lal Singh derived his title, such 
as it was, by a separate deed of gift. 
The two defendants were not at one in 
defending the suit. They were as a 
matter of fact opposed to each other, 
Paragraph 15 of the written statement of 
Nand Lal Singh shows this clearly, Ram 
Lal Singh in no way contested the suit, 
whereas Nand Lal Singh did and it ig 
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quite clear that the extra costs that were 
incurred in that suit were due to the 
action of the present plaintiff Nand Lal Singh 
alone. The case is very much like that of 
Fakire v. Tasadduq Husain (1). To this 
case there was no contract between the 
present parties. Each. was in separate 
- possession of property and there was no- 
thing joint. Hach was separately Hable for 


the trespass that he had committed. Each 


trespass was committed separately, and 
each defendant’s liability for mesne profits 
was entirely separate. The only thing 
common between them was that they were 
arrayed as defendants to the suit. We 
cannot find- any equity in the present case 
that will enable’ us to hold that the re- 
spondent Ram Lal Singh is 
liable to the plaintiff for a share of the 
costs that were recovered from him, The 
appeal is ‘dismissed with costs to Ram Lal 
Singh. 

It is to be noted that the action of the 
plaintiff is directed solely against Ram 
Lal Singh and not against the other re- 
spondents. This is clearly admitted before us 
in open Court. - 

Appeal dismissed: : 


(1) 19 A. 462; A. W. N. (1897) 107; 9 Ind, Deo. 
(N. 8.) 297. 


MADRAS HIGH COURT. 
Crvin MISCELLANEOUS Petition No, 2759 
or 1617, 

November 14, 1917. 
Present:—Mr Justice Abdor Rahim and 
Mr. Justice Oldfield. 

In re N. KRISHNASWAMI AIYANGAR— 
Accusep— PETITIONER. 

Government of India Act, 1915 (5 & 6 Geo. V, C. 61), 
s. 107—‘Superintendence,’ meaning of—Judgments of 
Courts subordinate to High Court—lIrrelevant and 
scandalous matter, ewpumging of, application for— 
Jurisdiction. : 

Per Abdur Rahim, J. (Oldfield, J dissenting’.—The 
High Court has jurisdiction to expunge irrelevant 
and scandalous matters in the judgments of í ourts 
subordinate to ib under section 107 of the Govern. 
ment of India Act, 1915. Such powers are of extremely 
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in any way, 
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wide character but must be exercised in extremely 
They 
are covered by the expression ‘euperintendence’ in 
the section. [p WAN, col 2 p H2, col. 

Ramabadra Naidu v Subramonia Iyer, 33 Ind, Cas. 
608: 3 L W, 28°, considered. 

Per Oldfield, J —The High Court has not the 
power to expunge irrelevant and scandalous matters 
in the judgments of subordinate Courts under section 
107 of the Government of India Act, 1915, especially 
when the application to expunge them is mado by 

ersons who are not parties to the proceedings. 
B 982, col 2] 


Petition under section 107 ot the Govern- 
ment of India Act and section 151 of the 
Civil Procedure Code praying that, in the 
cireumstances stated therein, the High 
Court will be pleased to direst that firat 
three sentences in paragraph 14, whole of 
paragraph 15, the words- specified in para- 
graph 23 and the whole of paragraph 27 
be deleted from the judgment of the Court 
of the Subordinate Judge, Knmbakonam, 
in Original Suit No 79 of 1914, 

Mr K. Srinivasa Tvengor, for the Petitioner, 

JUDGMENT. 


Aspor Rans, J.—I bave had the advan- 
tage of reading the judgment which has been 
jast delivered by my learned brother, and I 
agree that the petition ought to be dismissed, 
though not on the ground on which he has 
proceeded, . 

I am of opinion that we havo jorisdia- 
tion to direct the expnnging of irrelevant 
and scandalous matters in the judgment of 
the Subordinate Court under section 107 of 
the Government of India Ast of 1915 
The powers of superintendence vested in 
the High Court are of extremely wide 
character, and it seems to me that if we 
find a case in which a Subordinate Court 
has gone out of its way to introduce matters 
in its judgment which are absolutely 
irrelevant and scandalous in their nature, 
we can. remove those passages from the 
judgment, so that they may not be aircu- 
lated and published to the prejudice of 
persons who are or ara not concerned in 
the suit either as a party or as a witness. 
Tt-is quite true that, as pointed ont, there 
is no precedent for such action except in 
a recent case (O. R. P. No. 888 of 1916), 
to which I was a party. There the question 
of jurisdistion was not discussed, though it 


- was assumed that we had juriediction to 


delete certain parsages from the judgment 
of the Subordirate Court. On the other 


/ 
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hand, the question was considered in An. 
other recent case (O. R. P. Nos. 587, 588 
and A. A. O. Nos. 205 and 206 of 1914) 
[Ramabadra Naidu v. Subramania Iyer (1)] 
by Sadasiva Aiyar and Moore, JJ. in which 
Sadasiva Aiyar, J., expressed his opinion 
affirming our jurisdiction. I quite realise 
that it must be in extremely exceptional 
cases that the High Court will be called 
upon to interfere in a matter of this sort, 
“and I am entirely of opinion that we 
ought to act with the greatest caution in 
making such An order as has been applied 
\ for in this case, On the merits, however, 
the application, in’ my opinion, must fail, 
because it could not be said that’ the 
remarks which are objected to were 
altogether irrelevant in the view which 
the Subordinate Judge took of the case. 
“I do not suggest for a moment that those 


remarks were justified upon the evidence 
and in fact. We have expressed our 
opinion in the judgment in tke appeal 


that they were not justified at all. But, 
on the other hand, it could not be said that 
the observations were clearly irrelevant 
and did not bear on the merits of the case. 
For these reasons I: agree in dismissing 
the petition. 

OLDFIELD, J.—In this petition we are 
asked to.expunge certain portions of the 
judgment of the Subordinate Judge of 
Kumbakonam, io Original Suit No. 79 of 
1914, which has come before us on appeal, 
We are asked to do so by a person, who 
was not a party to that suit and was 
merely the Vakil of a party, in the exercise 
of our alleged powers under section 107, 5 
& 6 Geo. V, C. 61. 

It has not. been shown that any Court 
in England has ever given similar relief 
or that any other High Court has done 
so, either under the provisions above spesi- 
fied orthe corresponding section 15, 25 & 
26 Vic. ©. 104. In this High Court 
such relief has been given only, so far as 
we have been shown, in one recent case, 
C. Ri P. No. 888 of 1916, but without 

” discussion of the Conrt’s power’ to give 
it, whilst in another O. R. P. Nos. 587, 
588 and A. A. O. Nos. 205 and 206 of 
1914 . [Ramabadra Naidu v. Subramania 
Tyer (1)], one learned, Judge held that it 


(1) 38 Ind. Cas. 608; 3 L, W, 283, 
0 
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might be given in suitable cases and the 
other refused to express an opinion ; and 
in the latter case it may be observed that 
the appellants. petitioners were parties to 
the proceedings. There is accordingly no 
j of authority binding on us in 
petitioner’s favour ; and the absence of such 


authority is further material as justifying a ` 


doubt whether the exercise of the power 
in question is essential to the performance 
of our duty of superintendence under _the 
provision-above referred to, 


In the absence of authority the matter 
must be decided on general principles, It 
seems to me, with great respect, that 
the exercise of this power is not necessary 
and would not be advisable and that, 
therefore, the right to ask for it should 
not be newly recognised at this date as 
covered by the general term ‘superintend- 
ence’. It has not been shown that any 
function resembling this has ever been 
treated as covered by it. It ig true that 


-in some oases, to which (ag -I understand 


my learned brother) he wonld confine 
interference, the judgment may contain 
irrelevant matter, ssandalous or blasphemous, 
by which strangers- to the proceedings 
may be aggrieved and which, as in the 
instance above referred to, could justly be 
expunged without investigation of any 
fact in issue. But such oases will be very 
rare; and if is not necessary on - their 
account to authorise a sourse of procedure, 
whioh would involve us in the risk of grave 
inconvenience. For there would be entailed, 
firstly, in many cases the rovel recogni- 
tion of the right to the Courts assistance 
in favour of persons not parties to or 
directly interested in any proceeding before 
it ; secondly, the investigation of many 
cases, in which the relevancy and correct- 
ness of the observations complained of 
would not be ascertainable readily or with- 
out enquiry into the merits. Such inguiry 
would frequently, it is to be feared, be 
asked for on account of personal enmity 
against the Judge; and its result would not 
necessarily be in any degree convincing, 
since it would have been reached without 


the assistance of any one interested to oppose 
the petition. 


N 
In these circumstances, I would not 
interpret the Court's duty of superintend- 


aa 
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ence as covering the grant of the relief 
asked for by petitioner and I would, there- 
for, dismiss his petition without expressing 
an opinion on its merits.” 
M, 0. P. ; i 
, i Petition dismissed. 


PUNJAB CHIEF COURT. i 
Seconp Civiu Appeal No. 1995 or 1914, 
April 11, 1918, 
Present :— Mr. Justice Scott-Smith. 
GOPI .DAS—DEFENDANT— APPELLANT 
VETSUS 
LAL DAS—PLAINTIrE— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 92— Suit 
for removal of old mahant, appointment of new mahant 
and vesting of trust property in new mahant, main- 
tainability of —Parties, necessary—Court-fee payable. 

Where ‘certain persons, who were entitled to elect 
the mahant of a Dera, decided that for certain 
reasons, the defendant, the old mahant, was no 
longer fit for the office of muhant and elected 
another person as the new mahant and thereupon a 
suit was brought under section 92 ofthe Civil 
Procedure Code for the removal of the defendant, 
who was in charge of the trast properties, from the 
office of mahant, the appointment of anew mahant and 
the vesting of the trust properties in the new mahant: 

Held, (1) that the suit was properly brought under 
seotion 92 of the Civil Procedure Code; Lp. 934, col. 
1. : 
Ve) that the new mahant elect was not a necessary 
party to the suit; [p. 984, ċol. 2.5 

(8) that it was not necessary to stamp the plaint 
with a Oourt-fee stamp calculated ad valorem on tho 
value of the trust property, inasmuch as the plainb 
iffs were seeking nothing for themselves but merely 
the removal of the defendant from the office of 
mahant, which would involve his ejectment from 
the immoveable property of which he was in posses- 
sion as mahant. [p. 984, col. 2.] 


Miscellaneous second appeal from the 
order of tha Additional Divisional Judge, 
Lahore, dated the 22nd July 1914. 

Mr, Beechey, for the Appellant. 

Mr. B. Bevan Petman, for the Respondent. 


- JODGMENT.—The suit, out of which the 
present appeal arises, was brought by the 
two plaintifis with the permission of the 


Collector under section 92, Civil Prosedure. 


Code. The trust property in sait is con- 
nected with a religious institution in Kasur, 
known eas Dera Bawa Hari Har, of which 
defendant Gopi Das was said to haye been 
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elected Mahant some eighteen years before 
suit. The prayers in the plaint: were— 

(a) that the defendant be removed from 
the Mahantship of the temple of Dera 
Bawa Hari Har and ejected from the ‘pro. 
perty attached thereto; 

(b) that Pritam Das or some other Beragi 
Sadhu be appointed Mahant in accordance 
with the custom of the Dera, and that it .- 
may be directed that the wagf property 
be made over to the new Mahant. 

The first Court held that Pritam Das 
was a necessary plaintiff, as there was an 
allegation in the plaint that he was elect- 
ed a Mahant in place of Gopi Das, and 
secondly that there should be a Court-fee 
on the’ plaint calculated advalorem on the 
value of the property. attached to the 
shrine. It dirested the amendment of the 
plaint by adding Pritam Das as a plaintiff 
and by making up the Court-fee, and as 
its order was not complied with, it rejest- 
ed the plaint. On appeal it was held 
by the Additional Divisional Judge of 
Lahore that Pritam Das was not a neces- 
sary plaintiff and that the plaint was 
properly stamped. He accordingly acsept- 
ed the appeal, set aside the order of the 
remanded the sase to 
the first Court for desision on the merits. 

Defendant has filed a second appeal in 
this Court. Attention is drawn in argu- 
ment to ‘paragraph 7 of the plaint, in 
which it is stated that the Beragi Sadhus 
in their general meeting and with the 
soncurrensa of the Mahant of Bahali, all 
assembled at Kasur, had unanimously 
declared the defendant unfit for Mahantship 
and had in his place elected Pritam Das 
to be Mahant. It is argued that ascording 
to this statement the defendant has been 
dismissed from the office of Mahant and 
Pritam Das has been elected in his stead 
and that, therefore, there can be no suit 
for removal of the Mahant or for appoint- 
ment of a new one within the meaning 
of section 92, Civil Procedure Code. It is 
further argued that as defendant is no 
longer the Mahant or trustee his pogses- 
sion of the trust property is unlawful, 
that he is in other words a trespasser 
and that any person suing to dispossess 
him from the trust property must sue on 
a fully stamped plaint. Defendant is ad- 
mittedly acting as Mahant of the shrine 
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even though Pritam Das may have been 
elected in bis place. In_the words of the 
lower Appellate Court, Gopi Das is still de 

, facto Mahant of the shrine even though Pritam 
Das may be de iure Mahant., WhatI under- 
stand the plaintiffs to say in their plaint is this. 
For certain reasons stated, the persons who 
were entitled to elect the Mahant have decided 
_that the defendant is no longer fit for 
the' office of Mahant and have elected 
Pritam Das asthe new Mahant, They have 
not as yét removed Gopi Das from the 
office af Mahant. For the purpose of his 
removal they have brought this oase and 
invoked the aid of the Court. I am quite 
unable to agree with Mr. Beechey, Counsel 
for the appellant, that the effect of the re- 
solution referred to in paragraph 7 of the plaint 
was to remove the defendant from the office 
-of Mahant. He is still astine as Mahant 
and is in charge of the trust property 
and in order toremove him it was necessary 
fora suit to be brought. I hold that the snit 
is one snch as is contemplated by section : 2, 
Civil Procedure Code. 


In Ghazoffar Husain Khan v. Yawar Husain 
0 ), the following passage occurs:— 

“A suit instituted nader section 539 is not 
a snit in which plaintiffs olsim or oan 
claim for themselves possession of the trust 
property. They merely ask the Court to 
vest the trust property in trustees du'y 
appointed to manage the trust and to take 
it ont of the hands of trustees who have 
been guilty of mismaragement. No change 
in the beneficial ownership is sought. The 
Conrt has undoubtedly power under the 
section to vest the. trust property in the 
new trustees anu it seems to me reason 
ably clear that the Court may direst a 
trustee who is being removed from the 
trusteeship lo make over the trust property 
to the new trustee or trustees. e... 
wee. AB regards 
the Court-fes, in many cases the costs of 
such a svit as this fall cn the trust 
estate, and it seems lo me tbat aa the 
decree in susah a suit werks no change in 
the beneficial ownership of the’ property, 
it would be a hardship to impose upen 
the trust estate the payment of the 
ordinary Court fee payable in respect ofa 
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. (1) 284,112 atp. 117;2 A. L. J. 59l; A. W. N. 
(1995) 208, 
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hostile sunib for land on 
title,” 

In Yad Ali v. Mubarak Ali (2), the follow- 
ing passage osouls: 

"The prayer for consequential relief i in the 
amended plaint, however, it will be observed, 
did not take the form of a prayer for 
delivery to the plaintiffs of possession of 
the morque and of the immoveable property 
appertaining therete, because had it taken ~ 
that form, the plaintiffs would have had top 
an ad valorem Ccurt-fee stamp upon the valc 
of the said property, which in this case was: 
found by the first Court, after a remand by the 
lower Appellate Court, to be Rs, 5,648-10-0, 
In fact the defendant took the objeation 
that the Court-fee stamp affixed by 
the plaintiffs was insufficient, - but the 
first fourt decided, and decided we think 
rightly. upon the authority of the ruling in 
Mahant Mangal Das Mahant Narinion Das (3), 
that since the -plaintiffs simply sought the 
removal of the defendant from the. offiee 
of mutwalli, which wonld involve his 
ejestment from the immoveable property 
of which he was in possession in that 
capacity, and did not seek possession of 
the property for themselves, full stamp 
could not be levied upon the value of 
the said property.” 


recovery of 


Following these authorities I am of 
opinion that it was not necessary to stamp 
the plaint with a Court-fee stamp caloulated 
ad valorem on the value of the trust property. 
The plaintiffs seek nothing for themselves 
in the present suit. They seek the removal 
of the defendant from the cflice of Mabant, 
which would involve his ejectment from 
the immoveable property of which he is in 
possession in that capacity. 

1 also fully agree with the lower Ap- 
pellate Court that there is no necessity 
for Pritam Das to be joined asa plaintiff in 
the present suit. The suit bas been correctly 
instituted by two of the three persons to 
whom the Collector gave leave to sue 
under section 92, Civil’ Procedure Code, 
and there is no sufficient reason why they 
should not alone maintain the suit, Mr, 
Beechey- has contended that defendant 
claims part of the propérty in suit as 


(2 2 Ind, Cas. 107; 63 P. R, 1909; SIP. W.R, 
1908. 
(8) 56 P. R. 1895, 
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his own private property. No plea to 
this effect has as yet been made by the 
defendant, so it is not. necessary for me 
to deal with it. It will be dealt with by 
the Court which tries thesuit, Mr Petman 
who appears for the respondent has 
brought to my notice that one of the original 
plaintiffs has died. He cites Parameswarem 
Munpu v. Narayanan Namboodri (4) as 
authority for the proposition’that the death 
of ona of the plaintiffs in a suit under 
section 92, Civil Procedure Uode, would 
not cause the abatement of. the suit, As 
at present advised, I am disposed to agree 
with this ruling..But -the point is not 
before me directly and if it arises. it 
should be disposed of by the Court trying 
the oase, : . 
The appeal is dismissed with costs. 
Appeal dismissed, 


(4) 84 Ind. Cas, 384; 40 M. 110; 3 L. W, 205; 
(1916) 1 M. W. N. 402; 31 M. L. J, 279, 


CALOUTTA HIGH COURT. 
APPEALS FROM APPELLATE DRORERS Nog. 2154 
anp 2703 10 2713 or 1916. 

July 1, 1918, 

‘Present: —Mr. Justice Walmsley and Mr. 
Justice Panton, 

ANNADA PRASANNA LAHIRI— -` 
PLAIN TIPE — APPELLANT. 
VETSUS 


BADULLA WANDAL AND OTHERS 


— DAFENDANTS — RESPONDEATS. 

Landlord and tenant—Tenure-holder, whether can 
change status to prejudice of tenants—Estoppel by 
pleadings, whether can be proved by copy of judgment 
avhich contains summary of pleadings. 

A tenure-holder cannot be allowed to change his . 
status to that of a raiyat to the prejydice of tenants 
on the land at the time of the change and evon as 
regards tenants who enter upon the land after the 
change, their status would not be prejudicially affect- 
od if the change in the status of the tenure-holder 
is only in respect of an undivided portion of his 
tenancy and notin- respoct of tigwhole of that 
tenancy. [p. 987, col. 1.] ai 

A plaintiff who wants to show that the defendants 
are estopped from raising a certain plea by reason of 
their pleadings in a -previous suit between the 
parties cannot do so by merely producing a copy of 
the Court’s judgment in the previous suit which 
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contains a summary of the pleadings in that suit, 
but must produce the written statement filed by the 
defendants in that suit. “[p. 957, col, 1.] 

Appeals against the decrees of the Addi- 
tional Subordinate Jndge,.Rajshahi, dated the 
llth July 19 6, affirming the, decreas of 
the Mansif, Naogoan, dated the 24th May 
19.5, 


FAOTS.—Iswar Chandra Ghose and Bhag- 
wan Chandra Ghose had a tenancy of 184 
bighas (which according to the plaintiff 


>was an occupancy jote and aacording to the 


defendants a tenure) under the entire body 
of landlords from before 1890. In 


_ 1890 the Ghoses executed 3 kabultyats, oach 


for less than 100 dighas, in respect of 
these lands, whioh on measurement were 
then found to be about 250 bighas, in 
favour of Bindeshwari Dehi, the proprietor 
Before the execution of 
these kabulzyats the Ghoses had in 1883 
mortgaged these lands to one Tarini Kanta 
Chowdhury, who subsequently purchased 
them in execution of his own mortgage 
decree. Later on Tarini Kantasold his auction- 
purshased lands to one Siva Sahai in the- 
year 1594, After the mortgage to Tarini 
Kanta the Ghoses again mortgaged these 
lands in 1892 to the aforesaid Bindeshwari 
Debi, the proprietor of a 2/3rd share. At 
the sale in execution of this second mort- 
gage decree the plaintiff purchased them 
in 1897. In 1903 the plaintiff brought a 
redemption snit against Siva Sahai Sukul. 
All „the present defendants were made 
parties to that suit, which was desreed. 
Subsequently the plairctiff redeemed. ln 
the year 1911 the plaintiff instituted suits 
for arrears of rent against the defendants, 
which were all decreed. The present suits 
were brought in the yeer 19.3 for eject- 
ing the defendants from their holdings, 


“Babu Mohendra Nath Rou, (with „himp 


` Baby Brofulla Chandra’ “ Ohikrgverty),"* for 


the Appellants—In the. -mortgage-deed 
in favour of Tarini Kanta the Ghoser 
described their tenancy as a transferable 
occupancy jofe.~ So the status of Siya 
Sahat who was a transferee from Tarini 
Kanta was that of an occupancy ~ radyat, 
The lower Appellate Court kas found 
that the defendants were inducted on the 
laud by Siva 3ıhai Sokal, They oan't 

now be heard to say that their landlord ` 
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was a tenure-holder and not an occupancy 
raiyat. The plaintiff appellant is now in 
the position of siva Sahai. 

The three kabuliyats in favour of Bindesh- 
wari, the 2/3rd landlord, were executed 
before the defendants came on the land. 
In these kabuliyats also the Ghoses described 
their holdings as oscupansy jotes. The 
acceptance of rent by the remaining I/drd 
landlord at the rates fixed in these kabuliyats 
amounted to a ratification on his part 
òf the sub-division of the -holding into 
three separate oceupansy .jotes. Oral evidence 
to show that the lands“ formed a tenure 
and not occupancy jotes, was inad- 
missible. ` h ; 

Ib appears from the jadgment in the 
rent suits brought by the appellant 
against the respondents that the latter 
yesisted the plaintiff's claim for rent in 


i 


those suits, mainly on the ground that: 


the occupancy jotes purchased by the 
plaintiff were not transferable. This 
admission on the part of the defendants 


as regards the chakacter of the tenancy 
-was binding on them. The written state- 
ment of the defendants in those suits 
ought to have been put in. But the 
summary of the pleadings as given in 
the judgment is also admissible to show 
ihe nature of the defence. We! 

Babu Krishna Kamal -Maitra, for the 
Respondents.—The first point was not 
taken in either of the Courts below. The 


. appellant is not entitled to raise it in: 


this Court for the first time. Further it 
ig not clear from the mortgage deed in 
favour of Tarini Kanta that what was 
mortgaged was ‘an occupancy Jote. The 
words used to describe the tenancy are 
jote jama. ; 

j i regards the second point, the 
original tenancy of the Ghoses was of 
more than 100 bighas. The presumption 
ia that it wasa tenure, A tenure-holder 
bannot be allowed to change his status 
to the prejudice of the tenants on the 
land. Jagabandhu Saha v. Magnamoye 

assi (1). 

ý As beeen the third point, the judgment 
in the rent suite is ro evidence of the 
contents of the written statement filed by 
tthe defendants in those suits. The written 


(1) 36 Ind. Cas, 884; 22 C. W. N, 89; 24 0. L J. 363;- 
44 0, 556. 
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statement ought to have been put in, 
Further the defence set forth in the 


written statement was meant to meet the 
allegations contained in the plaint. It 
cannot bind the defendants in the present 
suit. ' : 

Babu Profulla Chandra Ohakraverty replied. 


JUDGMENT. 


WaALMSLEY, J.—These appeals are preferred 
by the plaintiff: he brought the suits 
from which they arise to eject the defend- 
ants from: various parcels of land, which 
they hold under him. Hig case is shat 
the defendants are under-ratyats, and that 
his own interest is that of a raiyat. The 
Courts below have found that the 
plaintiff served notices on the dafendants, 
but they have upheld tke defence plea 


{hathat the plaintiff is a tenure-holder and 


that the defendants are rvatyats, not under- 
raiyats. | 


The learned Subordinate Judge has 


compiled a very careful narrative of the - 


transactions affecting the tenansy sirae 1888 
when the: Ghoses, who may be salled the 
plaintiffs predecessors, executed a mortgage 
in favour of one Tarini Kanta, and it is 
unnecessary to reproduce the narrative in 
this judgment. 

Three points have been pressed on be- 
half of the plaintiff, ramely, (1) that it 
was not open to the lower Courts to go 
into the sonduct of the parties for the 
purpose of determining tbe origin of the 
tenancy. “hte 

(2) That the kabuliyats executed by 
the Ghosés speak of raiyati interests and 
oral evidence could not be admitted to 
vary the terms of the contracts. 

(3) That if ‘any presumption arises from 
the area of the holding, it is rebutted by 
the admissions of the defendants made in 
certain rent suits of 1911, : 

Regarding the first argument it is said 
that the Ghoses, when mortgaging the 
tenancy to Tarini Kant, described it as a 
jote jama in which they bad a transferable 
ocsuparoy right; Tarini bought the holding 
in execution of a decree on the mortgage: 
Siva Sahai bought from Tarini, and the 
defendants were industed by Siva Sahai, 
and, therefore, they cannot deny that the 
interest of the Ghoses was that of osou- 
pancy ratyats. It is pointed ont, however, 


v 
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on behalf of the respondents that this argu- 
ment was not put before-‘eithér of the 
lower Courts, I think, therefore, that we 
. Should not allow it to be urged in this Court; 


and I may add that the expressions used - 


in the mortgage are wanting in exactitude, 

As for the second contention, the kabuliyats 
executed by the Ghoses in 1390 are des- 
cribed as ordinary raiyati kabuliyats. The 
learned Subordinate Judge, however, finds 
as a fact.that the tenants , were inducted 
on the land by Siva Sahai before the 
earliest date at which Jnanada Sukul can 
possibly be regarded as having’ agreed to 
the division of the tenansoy effected by 
the kabuliyats, It` is conceded that a 
tenure-holder cannot be allowed to change 
his status to that ofa raiyat to the pre- 
judice of tenants cn the land at the .time 


of the change, and it follows that, to the - 


extent of Jnanada .Suknl’s -share, the 
change could not be operative as 
the tenants. It is suggested that the change 
could be sanctioned by Bindeshwari and 
was sanctioned to-the extent of her share 
at the time of the exeontion of the 
kabuiiyais, that is, a few years before the 

efendants entered’ on the land. We have 
not been referred to any authority for this 
_ proposition, and it is one which: I should 
be very unwilling to accept in a case like 
the present where the kabuliyats do rot 
refer to spesific land, but to an undivided 
share in land. 1 think this argument also 
fails, 

With respect tə the third contention, 
the plaintiff took ths extraordinary step cf 
~- producing a copy of the Courts judgment 
instead of the defendants’ written statement. 
The judgment contains a summary of: the 
pleadings no doubt, but if the plaintiff 
wanted to show that : the defendants are 
estopped from pleading’ that the plaintiff 
is a tenure-holder, he should have produced 
the written statement. In any event, 
however, it is clear that’ the defendants 
were meeting the particular allegations 
made by the plaintiff, and when they 


pleaded that ocaupancy rights were not 
transferable, they did not admit that the 
plaintifi’s right was that of a raiyat and 


not that of a/tenure-holder, 

In my opinion, the arguments urged on 
behalf of the plaintiff cannct be sustained, 
and onthe very definite finding of fact res 
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Subordinate Judge 


orded by the learned 
è They are dismissed 


the appeals must fail. 
with costs. 
© Paxton, J.—I agree. 
e Appeals dismissed. 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Civit Appeat No. 47 or 1616. 
June 21, 1918. 
Present:— Pandit Kanhaiya Lal, A. J. O., and 
Mr. Daniels, A. J. C. 
RAMMAN LAL AND ANOTHER— PLamntirrs— 
APPELLANTS 
5 Versus 
RAM GOPAL AND anoTHER—Derexpanis— 
RESPONDENTS, 

Hindu Law—Joint family—Debt, antecedent~Per- 
sonal covenant in simple mortgage, whether antecedent 
debt—Son, liability of, to pay father’s debts, 

The personal obligation comprised in every 
simple mortgage may be separated from the 
mortgage debt, and though the mortgage may in 
certain ciroumstances be invalid, the personal 


“obligation to repay the money may amount to an 


antecedent debt which a Hindu son may be under 
an obligation to pay if it was incurred for purposes 
neither illegal nor immoral [p. 99, col, 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Hardoi, dated the 6th April 
1916, 

The Hon'ble Pandit Gokaran Nath Misra 
aud Mr J N. Chak, for the Appellants, 

ı Mr, A. P. Sen, for the Respondents. 

JUDGMENT.—This appeal arises ont 
of a suit brought by the plaintiffs-appel- 
lants for the recovery of possession of 
the mortgaged property. The mortgage 
in question was effected by Ram Narain, 
the father of defendant No.l and father- 
in-law cf -defendant No. 2 who is the 
widow of another son of his, in favour 
of Narain Prasad, the predecessor-in- 
interest of the plaintiffs, on the 11th Octo- 
ber 1605. The amount secured by the 
mortgage was Rs. 12,500, ont of which 
Rs. 7,000 were ‘credited towards a prior 
mortgage of the 12th March 1902 held 
by Narain Prasad, Rs, 1,091-8-3 were 
towards interest due thereon, 
Rs. 5,000 were left for payment to Ban- 


wari Lal in satisfaction of his decree 
against the mortgagor dated the 20th 


November 1904, Rs. %,911 were credited 
towardsa bahi debt due to the mortgagee 
and the balance was paid in cash before 
the Sub-Registrar. The properties mort. 


ue 


“invalid. 


Z 
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gaged comprised , the entire vi-lages of gagor had received ‘the consideration of 


Sikandarpur and Ratanpur 
the mortgagee right-in a grove standing 
in Chak Bamiari, district - Hardoi. The 
registration of the mortgage deed waa effect- 
ed in the latter district, The mortgage- 
deed provided for the payment of the 
mortgage money—with jnterest thereon at 
6 per cent. per arnum compoundable 
half. yearly —within five years,and one of 
the conditions:in the mortgage-deed was 
that if the mortgagor failed to pay the 
said mortgage money within five years, 
he shall deliver possession of the mortgaged 
properties to the mortgagee. - 

On the 2lst April 19:3 the learned 
Subordinate Judge decreed the claim of 
the plaintiffs for possession of the grove 
bat dismissed it in regard tothe remaining 
properties mortgaged, ho'ding that the 
registration of the mortgage-deed, so far 
as it affected the latter properties, was 
On appeal this Court set aside 
that desree and remanded the case to the 
Court below for its decision on the merits 
after determination of such of the issues 
as had remained undecided. The only 
issues. on which this Court in common 
with the Court below expressed its find- 
ings, were those relating to the nature of 
the interest which the mortgagor held in 
the mortgaged properties, the validity of 
the registration of the deed of gift and 
the obtaining of the deed of mortgage by 
fraud and undue influence. The finding 
of this Gourt 
the point last mentioned was that no 
frand or undue influence was established. 
On the other matters the findings of this 
Court disagreed with those of the 
learned Subordinate Judge and were to 
the effect that the Farrukhabad property 
was acquired out of joint family funds 
possessed by the family of which Bhajan 
“Lal and Kam Narain were membere, and 
in which . Banwari Lal and Ram Gopal 
obtained rights as co parceners upon their 
birth, that -Banwari Lal had relinquished 
his share under an amicable arrangement 
by which he was allowed a sum of 
Rs. 5,000 in lieu of his rights and that the 
registration of the deed of mortgage was 
not’ invalid. The matters which remained 


‘for determination, were whether the mort- 


situated in’ 
- Tehsil Aligarh, district Farrukhabad, and 


and. of the Court below on` 


the mortgage deed in snit, whether defend- | 


ant No. 1 was benefited by the loan 


and was bound by it and whether the 


covenant to put the mortgagee in possen- 
sion of the mortgaged properties, if the 
mortgage money was not paid within 


.5 years, was enforceable against him. 


The learned Subordinate Judge came 
to the conclusion that the consideration 
paid by the mortgagee did not exceed 
Rs. 6,232-7-9, out of which Rs. 497-7 9 
were shown not to have been taken for 
the benefit of the minor and the rest 
represented antecedent .debts for which 
the minor was liable. He refused, how- 
ever, to give a decree for possession of 
the mortgaged villages, but decreed the 
claim for the recovery of Rs. 5,738 with 
interest thereon at the stipulated rate by 
the sale of the mortgaged properties, g 

The findings of the learned Subordinate 


Judge on these points cannot be sustained, ~ ` 


He considered that the sum of Rs 3,000 
principal and Rs. 1,091-8 3 interest oredit. 
ed in the mortgage-deed in suit towards 
an earlier mortgage of the 12th Marsh 
1902 was nvt really.due, because the 
alleged earlier mortgage was fictitious. The 
reason suggested fox the exesution of the ficti- 
tions mortgage by Hulas Singh(D. W. No. &) 
is that there .was a quarrel between Ram 
Narain and hia son, Banwari Lal, and that- 
the former said’ that he had executed the 
deed in favour of one of his relations to 
defeat the claim which the latter might 
bring for partition. Oa the 15th August 1904 
a sait for partition was brought by Banwari 
Lal (Exhibit 42). It was compromised on 
the 30th November 1904 (Exhibit 44), 
wher6by “Banwari Lal agreed to accept 
Rs. 5,000 in lien of his claim to a share 
in the family properties. That sum of 
Rs, 5,000 was paid to Banwari Lal out of 
tha consideration of the mortgage in suit, 
and if the mortgage of the 12th March 
1902 was fictitious, -there is no reason why 
after the claim of Banwari Lal had been 
amicably. settled, the money due on that 
mortgage should have been acknowledged 
aud credited in the mortgage in suit, 
Holes Singh holds a lease of one of ‘the 


villages in enit from Ram Nardin and he is 


paturally intercsted in helping his lessor 
to defeat the claim of the mortgagees. He 
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alleges that he was present at the time of 
the registration of the aforasaid mortgage 
and learnt there from Ram Narain that it 
was fictitious, having gone there to pay the 
“revenue due by him: but no instalment of 
revenue is generally payable in March. The 
statement of Hulas Singh cannot, therefore, 
be trusted. 

Another witness produced by the defend- 
ants to prove that the earlier mortgage was 
fictitious is Jagannath (D. W. No. 2). He is 
an attesting witness to the said mortgage. 
He states that Ram Narain executed it to 
bring pressure on Bdnwari Lal who was 
quarrelling with him. He further states 
that Ram Narain gave him Rs. ¥,550 
from his own house and that the said 
money was shown before the Sub- Registrar 
as having been paid by the mortgagee 
and was then returned to him. The 
falsity of the former statement is ap- 
parent from the fact that after the claim 
of Banwari Lal was settled by 
mise, the mortgage of the 12th Marsh 
1902 was oredited ‘in the mortgage-deed 
in suit and the falsity of the latter is 
equally apparent, because if the mort- 
gage-deed was fiotitionr, there was more 
reason for Ram Narain to have concealed 
the fact from outsiders than to have 
- published it by giving the money to be 
shown, before the Sub- Registrar to such a, 
person, He is not a resident of the 
village in which Ram Narain lived. He 
was at one time a chaukidar but was dis- 
missed from service for making a false 
report (Exhibit 49). He admits that his 
brother was for sometime in the service of 
Ram Narain. No reliance can. be Plagad on 
his statement, : 

On behalf of the plaintiffs Makban 
(P. W. No. 3) has been examined. He states 
tha the mortgage in question was exesut- 
ed in his presence and was att:sted by 
him, that Rs. 2,550 were paid before 
the Sub- Registrar and the receipt of the 
_ Test acknowledged “by Ram Narain. He 
is related to one of the plaintiffs but 
as his statement is corroborated by the 
mortgage-deed “(Exhibit 3) and the 
endorsement made thereon by the Sub- 
Registrar, there is no.ground for discrediting 
his testimony. 

The learned Subordinate Judge observes 
thatjthe plaintiff Ramman Lal did not come 
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forward in the witness-box to give evidence 
and that the non-production of the 
original mortgage-deed is also suspicious. 
But Mangladin, one of the plaintiffs, has 
_given evidence in the ase and has pre- 
“duced account-books, proving that Rs. 450 
were advauced on different dates to Ram 
Narain prior to the execution of the 
said mortgage for the expenses of some 
litigation which was fhen going on in 
respect of his estate in Varrnkhabad 
(O. P. 224) and that the balance was 
pid before tbe Sab Registrar. It is 
suggested ~that another mortgage-deed 
exesuted by Kim Narain in favonr of 
Bamman Lal on the 12th February 1894 
for R: 5,000 was held by the Snubordi - 
nate Jadge of Farrukhabad, in a suit 
-filed for the recovery of the money due 
on the ‘same, to have’ been fictitious 
‘(Exhibit A-18). Bat no inference can ba 
drawn from the ‘nature of the transaction, 
represented by that mortgage, in regard to 
the mortgage of the 12th Marsh 1902. 
Mangladin explaius that the original mort- 
gage deed of the 12th March 1902 was 
returned to Ram Narain when the money 
due on it was credited in the mortgage- 
deed in suit. The defendants have not pro- 
duced that mortgage-deed and the failure of 
the plaintiffs to produse it cannotin the oir- 
cumstances be construed as evidence to eatab- 
lish that it was fictitious and was in the 
- custody of the plaintiffs. On the evidence 
adduced, there can be no doubt that the mort- 
gage ot the 12th March 1902 represented a 
genuine debt due by Ram Narain and as it was 
an antecedent debt, there was a pious 
obligation on Ram Gopal, the minor son 
of‘ Ram Narain, to pay it; and the mort- 
-gage effected in lien of such a debt by 
Ram Narain is binding on him. 

The-next item of consideration compromis 
ing the mortgage in snit is the sum of 
Rs 5,000 paid by Banwari Lal on the 
10th January 1906 (Hxhibit 2). in puar- 
suance of the compromise -arrived at in 
the suit filed’ by Banwari Lal against 
Ram Narain. The effect of this som- 
promise was to relieve the family pro- 
perty from the olaim brought by Banwari 
Lal and to enlarge the share of Ram 
Narain and his son, Ram Gopal. By virtue 
of that compromise, Banwari Lal gaye up 
all possible interest in the property whioh 
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might accrue -to him in favour of Ram 
Narain (Exhibit 44) and as the defendant 
Ram Gopal was the only other son of 
Ram Narain, he was obviously banefited 
by the compromise and the loan taken 
from the plaintiffs to comply with its terms. 
The third item of consideration is a baht 
` debt of Rs. 2,911, whioh is sufficiently proved 
by the evidence of Mangladin and the acsouns- 
books produced. The learned Subordinate 
i Judge found that there was corroborative 
evidence to prove items worth Rs. 735; 
bat the letters on which he relies, show 
that there was a general course of dealings 
between the parties from a long time. 
“On some occasions Ram Narain sent 
letters asking for specific sums of money. 
On other occasions, he might have gone 
to borrow the money or might hava 
obtained it otherwise -throngh some 
messenger. The mere fact that letters. 
are not forthcoming in _vragard to the other 
items, is not ‘necessarily evidence of the 
- faot that no money was taken § Ram 
Narain. Ganesh Prasad (D. W. No. 5), who 
is a cousin of Ram Narain ‚used to say 
to him that he had bahi khata accounts 
with Ramman Lal and that he took loans 
“from him from time-to time as necessity 
arose (O. P. 85). On the 23rd Amguat 
Ram Narain wrote a letter to Ramman 
Lal asking for an advance of Rs. 2,500 
(Exhibit 26). On the 26th August 1901 
he acknowledged -the receipt of Rs, 100 
(Exhibit 27). Between the 29th June 
1992 and the 3lst January 1903 he wrote 
various. letters, asking for different sums 
of money (Exhibits 17, 18, 19 and 28). 
On the 26th February 1913 and again on 
the 28th Desember 1902 he wrote letters 
acznowledging the receipt of different 
items (Hxbibits 16 and 20). On the 25th 
January 1904 he asked for a loan. of 
Rs. 100 (Exhibit 21), On the 27th March 
- 1904 he acknowledged the receipt of . an- 
other sum of Rs. 100 (Exhibit 29). On 
the 13th October 1.04 he acknowledged 
the receipt of another similar sum 
(Exhibit 22). On the 3rd June 1905 
sometime after the execution of the mort- 
. gage-deed in suit, Ram Narain wrote to 
Ramman Lal, saying that he was unable 
to pay the interest demanded (Exhibit 30). 
By the terms of the mortgage the plaint- 
jffs were entitled to claim possession of 
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the mortgaged property, if the mortgage 
money was not paid within five years, 
Ram Narain wrote, suggesting that posses- 
sion might be taken over one or both 
the villages mortgaged, provision being 
made for his maintenance, if both were 
taken (Exhibit 39). On the lst July 1997 
Ganesh Prasad similarly wrote that one 
or both the villages mortgaged might be 
taken in possession in lien of interest 
(Exhibit 24). On the 23rd July 1907 
Ram Narain wrote again, asking Rammau 


Lal to take possession of one of the 
villages (Exhibit 23) and ~ sent other - 
latters asking “for a further loan of 


Rs. 50 for the marriage of his daughter 
(Exhibits 25 and 31) On the 24th of 
January 1910 Ram Narain applied to the 
Collestor asking that the Court of Wards 
might take a mortgage of his estate’ and 
pay his debts (Exhibit 43) and stating 
that he owed Rs. 16,0,0 to Ramman Lal 
and others, After the death of Ram 
Narain, Ganesh Prasad again wrote on 
behalf of his widow to Ramman Lal, 
asking him to give six months’ time for 
the paymert of the money due to him 
(Exhibit 82) On the 2nd March 1912 
he asked Pandit Lajja Ram, a Deputy 
Collector, to intercede on behalf of the 
defendants in inducing Ramman Lal to | 
wait for four months for the repayment of 
the mortgage-money (Exhibit 33). Ganesh 
Prasad admitted having sent the letters pro- 
duced by the plaintiffs, 

The accounts filed show that Rs. 4,612-13-0 
were due by Ram Narain on Phagun, Sudi 
4, 1960. Ram Narain struck the balance and 
signed it with his own hand (Exhibit 12), 
Thereafter other items were borrowed front 
time to time as shown by the day-book. The 
total amount due was thus Rs. -7,002-8-3 
inclusive of Rs. 3,000 principal and 
Rs. 1,091-8-3 interest payable on the earlier 
mortgage. The whole of this amount was 
credited in the mortgage-deed in suit. | 

The aocount-books filed by. the plainte 
iffg were kept in the regular course of . 
business and there is no sufficient reason 
for supposing that the debts entered in 
them were not genuine, - Apart from the 
statement of Ram Narain in the mort- 
gage-deed in suit wherein the existence 
ef the said debts was admitted by him, 
the evidence produced in sorrobgration of ` 
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the’same is sufficient. Ramman Lal (sic) 
-was admittedly the manager of,the family 
comprising himself and his minor son, 
Ram Gopal, and as-pointed out by their 
Lordships of the Privy Council in Suraj 
Narain v™Ratan Lal (1), the statements 
made by him are admissible in evidence 
against the other members of the family. 

A sum of Rs, 497.7-9; representing the 
balance of the consideration, was paid 
“before the Sub-Registrar. There is evi- 
dence to show that that money was taken 
by Ram Narain for the expenses of the 
investiture of his son, Ram Gopal, with 
the sacred thread. According to Shiam 
` Eal, one of the witnesses for the defénd- 
ants, the ceremony was attended by 500 
or 600 persons. Mangla Prasad stutes 
that the amount aforesaid was taken by 
Ram Narain for the expenses of that 
ceremony. In .the mutation proceeding, 
< consequent on the death of Ram . Narain, 
Ganesh Prasad (D. W, No. 5), who was pre- 
sent at that ceremony, admitted that the 
debts “dus by Ram Narain were incurred 
by him to meet.the expenser of the 
‘mainteaance ‘of his family, the marriage 
of his daughters and the jareo of his son, 

We have no doubt, therefore, that the 
entire consideration represented by the 
mortgage-deed in suit was takem either to 
pay antecedent debts or to meet a valid, 
family necessity. The learned Oounsel for 
the defendants-respondents contends that an 
antecedent debt incurred on the security 
of the family property ought nob to be 
taken into account in” determining the 
family necessity, and reliance is placed 
in support of that contention on 
observations of their Lordships of the 
Privy Council in Sahu Ram Ohandra v. 
Bhup Singh (2); but what their Lord- 
ships seem to lay down is tbat an antece- 
dent debt secured by a mortgage might 
be open to the same objection as a subse- 
quent mortgage, effected to pay that debt. 
They nowhere say that the personal obliga» 
" (1) 40 Ind. Cas. 938; 200. O. 21 at p. 219; 21C 
W. N. 1065; 2 P.' L. W. 160; 33 M.L,J. 180; 15 A. 
L. J. 684; 19 Bom! L. R. 787; 22 M.L, T, 121; 26-0. 
L. J. 267; 6 L. W. 609; (1917) M. W. N, 477; 40. Le 
J, 762; 40 A. 169; 44 I, A. 201 (P. CO). A 

(2) 39 Ind. Cas. 280; 39 A. 487 at p. 447; 210. W. 
N. 635; I P. L. W. 567; 15 A.L. J. 437; 19 Bom. L. 
R. 498; 26 0. L. J. 1; 83 M. L. J, 14; (1917) M, W. N. 
430; 22 M. L, T, 22; 6 L, W. 218; 44 T. A, 126 (P.O). 
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in every simp:e mori. 
gage cannot be separated from the mort- 
gage debt, and that theugh the mortgage 
may in certain circumstances be invalid, 
the personal obligation to repay the money 
may not amount to an antecedent debt 
which a son may be under an obliga- 
tion to psy if it was inourred for ‘pur- 
poses neither illegal nor immoral. There 
is no allegation in this case that any of 
the debts comprised in the mortgage in 
suit wag incurred for purposes illegal or 
immoral, 

The plaintiffs ask for a decree for pos. 
session in enforcement of the terms com- 
prised in the mortgage; but the learned 
Subordinate Judge gave them a deoree fon 
the money which, according to his finding, 
the- defendants were liable to pay. The 
plaintiffs had, however, a right to insist 
on getting possession, to which they had ` 
become entitled in consequence of the failure 
of the mortgagors to pay the mortgage 
money within 5 years; and as held in 
Jawahir: Singh v, Ohandika Bakhsh (8) 
and Muhammad Sher Khan v. Swami 
Dayal (4), a decree for monsy ought not 
to have been forced upon them. The plaint- 
iffs became entitled to possession on the ` 


` llth October 1910, The present suit wag 


filed on the Ist March 1912 and by the 
frivolous pleas and defences raised by the 
defendants, some of which found favour 
with the Court below, they have been kept 
out of possession of the mortgaged property 
all this time. Ganesh Prasad, a relation 
of the defendants, said in one of his letters 


that if the plaintiffs were not amenable 
~ to. his suggestion, they would suffer trouble 


as they had suffered before, and whoever 
may be responsible for the attitude which 
the defendants took up firstly in questioning 
the validity of the registration and secondly 
in questioning the necessity for the mort- 
gage, there can be no justification in deny- 
ing to the plaintiffs the relief they ask for, 

The appeal is, therefore, allowed and the 
olaim of the plaintiffs decreed with costs 
here and hitherto. The defendants will, in 
the circumstances, bear their own posts 
throughout. 

i ` Appeal allowed, 


(3) 2 O. C. 148, 
(4) 80 Ind, Oas. 877; 18 O. C. 105; 2 O, L, J. 872, 
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PUNJAB CHIEF COURT. is the amount ‘of loss said to have been 
Seconv Civic, ApeeaL No, 1287 or 1918. suffered by the plaintiff, and that the credit. 
of August 7, 1918. allowed by him to the defendant should 
Present:—Mr. Justice Shadi Lal and Mr. not be taken into consideration for the 

Justice LeRossignol. | purpose of determining the Court-fee to bè 
QYAM-UD-DIN—Puarntive — APPELLANT levied apon the plaint. We are unable’ to 
._ versus | eae \soncur in this view. ' Section 7, clause (1), 

Tan DELHI FLOUR MILLS COMFANY, > of the Court Fees Ast prescribes that the 
Lro., Deunt—D «ren pans —Resv NDENT. fee payable in 8 suit for money must be 


4 Fees Act (VIL of 1870),8 7 ct), Sch. B Art. ‘ : 
i a a, e Ge eee d money due according to the amount claimed. Now, the 
$ 


after adjustment of accounts —Oourt-fee payable. plaintiff has, as stated above, paid the Court- 
“According to section 7, clause 1), of the Court fee in accordance with this clause, and we 
Foes Act the fee payable ina suit for money must -are not prepared to hold that Article 1 of 


be ea a Lol te: Court Fees Act . Schedule I ofthe Act, which p:ovides that 


applies only to those cases which are not other- a plaint or a memorandum of appeal should, 
wise provided for under the Act. ~ bear Court-fe6 on the amount or valne of 


Where plaintiff sned for the recovery of the subject matter in dispute, . militates 
Bs. es alesan ae pine Ga ee oe against his contention. It is to be observed 
a sum o: UY s ‘i 


defendant on account of the price of certain goods) tbat this Article applies only to those cases 
from Rs. 8,623-4-0, which he assessed as the amount which are not otherwise provided for under 
of damages suffered by him by reason of the the Ast, 


defendant's failure to perform certain contracts = Theres gan. be no manner- of doubt that 
oma ise ee al ad valorem on the in determining the sum to be awarded to 
amount actually claimed was sufficient. f the plaintiff, the Court has to adjudicate 

Second appeal from the decree of the upon the amount. of the loss sustained by 
District Judge, Delhi, dated the 4th the plaintiff on account of the breash of 
February 1915, affirming the decree of the contracts; but we do not think that that 
Subordinate Judge, 2nd class, Delhi, dated amount should determine the value for the 
the 20th August 1917, dismissing the purpose of Court-fee. Indeed, there are 


olim, many suite, e. g., those for the rendition of 
Messrs. Abdur Rashid and Muhammad Raf, accounts between parties or between prinoi- 
. for the Appellant. pals and agents or suits involving cross- 


Lala Moti Sugar, R. S., for the Respond- demands, in which the Court has to &djudi! 


cate upon various. large items in disputeg 


ont DGMENT.—The sole question forde- between the parties, though the actual 
termination in this appeal is whether the amount claimed by the plaintiff isa com- 
plaintiff has correstly valued the relief claim- paratively small sum of money. In all 
ed by him and whether the Court-fee affixed - these suits it is the amount claimed by, 


to the plaint and the memorandum of appeal or decreed to, the plaintiff which deter- ` 


to the lower Appellate Court is adequate. mines the Court-fee leviable on -the plaint, 
The action brought by the plaintiff was and not the various sums which may be the 
for the recovery of asum of Rs, 1,125-4-0 subject-matter of controversy between the 
and on that amount he has admittedly parties and upon which the Court may have 
paid ad: valorem Court-fee. _ The plaint, to record ‘its findings before arriving at the 
however, shows that the plaintiff arrived final conclusion. fe asl | 

at the amount after deducting a sum of For these reasons we are of opinion that 
Rs 2,500 (said to be due by him to the Oourt-fee is enffisient and that the 
‘the defendant on account of the price of lower Appellate Coart’s desree must be dis- 
oertain goods) from Rs. 8, 25:4-0, which he aharged We accordingly accept the appeal 


assessed as the amount of damages suffered and setting aside the decree of the District ` 


by him by reason of the defendant’s failure Judge remand the oase for re decision, The 
to ‘perform certain contracts entered into Court-fea on the memorandum of appeal 
between the parties. shall be refunded, and other costs‘ shall 
The learned District Judge holds that abide the event. 4 : , 
the bone of contention between the parties -- Agpeal allowed 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execusion or Decree APPEAL No. 26 
or 1918. 
July 2, 1918. 
Present:—Mr. Stuart, A. J.C. 
Musammat SHAHZADI AND OTHERS— 
7 JUDGMENT-DEBTORS—APPELLANTS 
VET8US 
Hafiz AHMAD ALI SHAH-~Avction- 
PUROUHASER AND S. T. WILL! AMS— DECREE- 
HOLDER— RESPONVENTS. 


Execution of decree — Rale—Bid of one person, whether 


can te used by another—Bidder’s consent, effect of. 

A person cannot avail himself of the bid made 
by another at a Court-auction and constitute 
himself the purchaser by depositing the purchase- 
money; nor can the consent of the bidder improve 
his positionin this matter. 


Appeal against the desree of the Dis- 
trict Judge, Lucknow, dated the 16th 
March 1918, confirming that of the Munsif, 
Lucknow (South), dated the 5th February 
1918. 


Mr. H, A. Ghosh 
Mr. Daya , Kishen Seth, 
lants. 

Mr. K. Dorabji, for Respondent No. 1. 


JUDGMENT.—The facts of this case are 
as follows. S.T. Williams keld a desree 
against the seven appellants, In execution 
of this decree he attached and brought 
to sale a certain house belonging to the 
appellants. The house was put up to auction. 
The last bid was in the name ofa certain 
Bahadur Khan. Bahadur Khan did not, 
however, deposit the 25 per sent. of the 
purchase-money as required by Order 
XXI, rule Si, A certain Abmad Ali Shah 
made that deposit. Ahmad Ali Shah did 
not deposit this on ‘behalf of Bahadar 
Khan but on behalf of himself. He sub; 
sequently deposited the remaining 75 per 
cent. He asserted that Bahadur Khan had 
purchased the house on his bshalf, 
Bahadur Khan subsequently ratified this 
statement, In the meanwhile the appel- 
lants paid up the total desretal amount. 
They omitted, however, to deposit 
5 per cent, of the purchase-money as re- 
quired by Order XXI, role 89. When 
Ahmad Ali Shah applied for sonfrmation 
of the sale, the learned Munsif confirmed 
the sale and his order has been upheld by 
the learned District Judge. 
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holding brief of 
for the Appel- 
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consider that there was any 
regular purohase. The sale should have 
been to Bahadur Khan if Bahadur Khan 
deposited the money. He did not do so. 
The sale to Ahmad. Ali Shah, in my 
opinion, was an irregular sale which ean- 
not be upheld. Irrespective of the fact 
that the appellants did not deposit 5 per 
cent. .of the purchase-money, the sale 
is a bad sale. Therefore, this appeal must 
succsed. I direct that the sale be set aside 
and that the amount deposited by Ahmad 
Ali Shah be returned to him, Costs on 
parties, 


I do not 


Appeal allowed, 


PATNA HIGH COURT. 
Cortsox Crrovit 
Miscettaneous Arrea No, 2 of 1918, 

April 9, 1918, ; 
Fresent:—Mr. Justice Chapman and Mr, 
Justice Roe. 
sARJUN NAIK—Decree-Horper— ` 
APPELLANT 
UETSUS 
LAK HAN—Jop¢uene Desroz— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Ari. 192—~ 
Civil Procedure Code (Act F of 1903), O. XXI r. Uh 
(8) —Execution of decree, application for—Failure to 
file copy of decree, effect of—Application, whether in 
accordance with law—Limitation, saving of. 

The question whether an application for cxecu- 
tion is in accordance with law or not must be 
determined with regard to what the law requiros 
to be done at the time when tho application is 
made, and it is mot permissible tu consider what 
ths law requires to bə done after the application has 
boen made, [p. 994, col. 2.) 
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An application for execution of a decrees, which 
satisfies all the requirements of rule 11 of Order 
XXI of the Civil Procedure Code, but which is 


subsequently dismissed on account of the docree- 


holder’s failure ‘to file a copy of the decree within 
the time specified by the Court, isan application 
in accordance with‘ law within the meaning of 
Article 182 of -Schedule I of the Limitation Act 
and operates to save limitation. [p. 994, col. 2.] - 


Appeal against an order of the District 
Judge, “Cuttack. 

Mr. B. N, Sinha, for the Appellant. 

Mr, 8. N. Roy, for the Respondent. 


JUDGMENT.—This appeal arises out of 
proceedings in execution. Two questions 
arose, (1) whether the decree had been 
satisfied, and (2) whether the particular 
application for execution was barred by 
limitation. In regard to the first point 
there is a concurrent finding of the òrigi- 
nal Court snd the Court of first appeal. 


We are concerned only with the second 
question. The application for execution 
was filed on the llth May 1917. It 


recited that the suit had been decreed by 
“the Munsif on the 20th April 1911, and 
thit the appeal had been disposed of by the 
High Court on the 15th of May 1914 
The only defects in the application when 
filed were that the amount of costs were 
stated under the heading (g) of subrule 
2 of rule 11, Order XXI, namely, under 
the head “the amount with -interest (if 
any) due upon the decree.” It would have 
been more regular to state the amount of 
costs separately under heading (h) of that 
sub-rule, Another defect in the application 
as filed was that reference was made to 
a previous execution petition filed with 
reference to the original decree made by 
the, Munsif, It is not clear whether this 
is or is not a defect; all that can be 
said is that the previous application was 
not an application for the execution of 
the decree of the High Court. So far as 
the actual requirements of rule 11 are 
concerned, all the requirements of thut 
rule: were complied with when the appli- 
cation was presented. It appears, however, 
that the Court under sub-rule 3 of that 
rule required the applicant to produce a 
certified copy of the High Court decree 
within fifteen days’ time and on the 
failure of the applicant to comply the 
application was rejected. The learned 
District Judge in first] appeal has held 
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that on the failure to comply with the 
order of the Court requiring a copy of 
the desree the application became an &p- 
plication not in accordance with law and was, 
therefore, not sufficient to save limitation. 
Under Article 182 cf the First Schedule 
to the Indian Limitation Act, three years” 
limitation commences to run from the date 
of applying in accordance with law to the 
proper Court for 
steps taken in aid of execution of the 
decree or order. Where no such applica- 
tion has been made or any such steps taken, 
the limitation runs from the 
decree or order. Execution would in the 
present case be barred unlass it is possible 
to say that the application in execution 
was made in accordance 
step in aid of the execution is taken. eae 

In the case cf Pachiappa Achari v. Poojalz 
Seenan (1) it was held by the Madres 
High Court, an application for execution is 
in accordance with law although the applicant 
does not comply with the order of the Court 
requirirg a copy of the decree. The same 
view was'tsken by the Allahabad High Court 
in Raghunandan Lal v. Badan Singh (2). 
I am of opinion that a correct view was 
taken in these two decisions, namely, that 
the questions whether the application is in 
accordance with law or mot, must be 
determincd with regard to what the law 
requires to be done 


ascertain whether the” application is in 
accordince with law it is not permissible 
to consider what the law requires to be 
done after the application has been made. 
With the exception of informalities to 
which I have above referred, which would be 
excused under the rule long ago established 
by the Calcutta High Court that mere 
informalities ere disregarded, 
the application was in accordance with law 
at the time it was made. We have been 
referred to sub-rule 2 of rule 17, Order 
XXI, which provides, where an application 
has been amended within time under the 
order of the Court, it’ is deemed to bean 
application in accordance with law and 
presented on the date when it was first 
presented. We have been asked to hold 


(1) 28 M. 557. : 
(2) 43 Ind, Cas, 914; 16 A. L, J, 87; 40 A, 209, 


execution or for some ' 


date of the - 


with law or a- 


at thé time when . 
. the application is made, and in order to 
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' „ this as meaning that where a Court 
- rəqaires a copy of the decree to ba filed 
and the copy is not supplied in time, the 
original application should ba deemsd to 
be not in accordance with law. This is 
not what the sub rale says. The intention 
of the subrule is to relax the law in 
favour of the desree-holder, it is not pos- 

“sible to interpret it in fhe direction of 
making the law more strict against the 
desrea-holder, 
appeal must be allowed. The order of the 
Distriot Judge is sat azide and that of 
the Munsif restored, The appellants are 
entitled to costs, one gold mohur. 
Appeal allowed, 
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PRIVY COUNCIL. 
APPEAL From THE Oarcorrs Hica Covert. 
June 18, 1918, 
` Present:—Lord Shaw, Sir John Eige, Mr. 
Ameer Ali and Sir Walter Phillimore, 


` Bart, 
Sheikh SHARFUDDIN HOSSA N anp 
z ANOTHER—PLAINTIF¥S—~ APPELLANTS 


. versus 
SAMANTA RADHA CHARAN DAS anp 
ANOTHER—DEFENDANTS—RESPONDENTS. 
Bengal Land Revenue Sales Act (XI B. 0. of 1839), ss. 
3, 5, 6, 83—Sale for arrears of Government revenue — 
“Illegality? and “irregularity,” distinction between— 
“Oficial Gazette’—Publication in vernacular Gazette, 
whether necessary. 
Failare to notify in the vernacular Government 
> Gazette the sale of an estate, the Government 
revenue of which exceeds Rs. 509, is not an illegality 
which per se vitiates the sale as having been made 
“contrary to the provisions” of Aot XI of 18592 
[p. 996, col. 2.] 
Semble—It is a sufficient compliance with 
paragraph 2of section 6 of the Act if the sale is 
notified in the official Gazette published at Calcutta. 
[p. 926, col. 2.] . 


Appeal against the judgment and decree 
of the Calcutta High Court (Mr. Justice 
Richardson and Mr. Justice Newbould), 
dated the Ist July 1913, raported as 2) Ind, 
Oas, 423, reversing a judgment and decrea 
of the Subordinate Judge, Cattask, datai tha 
30th March 1911, i 

FAOTS.—Plaintiffa wora suing a tras- 
passer to racover possession of their Zamin. 
dari in the Balasore District of Orissa. 


e 


In these circumstances this 


s 
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Meanwhile there was default in payment 
of revenue and the Zemindari, the sadr-jama 
(revenue) of which was Rs. 1,586, was 
put up for sale under Aot XI of 1859 
and purchased by defendants. Plaintiffs 
brought the present suit to set aside the 
sale on the ground that it had not been 
notified in the Urya Government Gazette 
(although notified in that published in 
Calcutta). Before 1895 it was the prac: 
tice to notify such sales in both Gazettes, 
but from 1895 to 1911 publication in 
the vernacular Gazstte was discontinued 
under orders of the Local Government. 
The Subordinate Judge of Cuttack held 
that the vernacular Gazotte was included in 
the term “official Gazette’ in section 6 
of Act XI of 1859, and thab in view of 
the Full Bench ruling of Lala Mobaruck 
Lal v. Secretary of State (1) the omission 
to notify the publication in such vernacular 
Gazette was an illegality not cured by section 
33. . 

He, therefore, set aside the sale. 

On the question of substantial injury 
he observed: “Although the property was 
sold at a much lower than its fair price, 
had it been sold at a private sale, it 
canrot be said that the price was inade- 
quate when it was made at a revenue 
sale and when the purchaser knows that 
he would have to plunge into litigation 
before getting quiet . possession.” The 
Caloutta High Court (Richardson and 
Newbould; JJ.) reversed this decision: they 
held that the Fall Bench ruling relied on 
by the lower Court had been practically 
overruled .by the Privy Council decision 
in Gobind Lal Roy v. Ramjanam Misser 
(2), “the effect of which,” they observed, 
“is to annul to a very great extent the 
distinotion between illegalities and irregu- 
larities”: that publication in the ` Caloutta 
Gazette was a sufficient compliance with 
section 6 of the Act, but that even if it 
were uot sestion 33 applied to the casa 
and that the sale could not be set aside 
without proof of substantial injury by 
reason of the irregularity complained of, 

Hence this appeal. 

Mr, A. M., Dunne (with him Mr, Ramsay), 
for the Appellants.—The case is outside 

1) 11 C. 200; 5 Ind. Dec. (N. 8.) 893 (F. B.). 
$ 20 I. A.165; 210. 70; 17 Ind. Jur. £36; 6 San, 
P, 0, J. 356; 10 Ind, Deo, {x 8.) 979 (2. C.), 
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“section 33 of the Act, but even if that 
‘section applies, the plaintiffs have suffered 
substantial injury. As to this there are 
concurrent findings against us, but the first 
Court has adopted & wrong test of what 
is a fair price. Our main ground, however, 
is that the Subordinate Judge was right 
in ‘holding that the failure to notify the 
sale in the Urya Gazette wasan illegality 
which in itself ` vitiated the sale. The 
Act ‘should he 
favour of those whose property is sold. 
“Gazette” in section 6 includes Gazettes: 
‘the Legislature did not mean one Gazette 
only in a language which nine-tenths of 
the people do not understand. Lala Mobaruck 
Lal, v, Secretary of State (1) is an express 
authority in my favour, and Gobind Lal Roy 
v. Ramjanam Misser (2), though there are 
observations of the Board against me, 
was decided on an entirely 
point, viz, that the ground of complaint 
had not been taken before the Commis. 
sioner. 

Their Lordships intimated to Mr. Kenworthy 
Brown, who appeared for Respondents, 
‘that they did not desire to hear argument 
but would like areferense to any further 
‘authorities. He referred to Tasudduk Rasul 
Khan v. Ahmad Husain (3). 

' [Lorp Saw. — That is a complete negation 
‘of the Indian case oited.} 


JUDGMENT, 

Lorp Sgaw.—This is an appeal from a 
judgment and decree of the High Court 
at: Calcutta, dated the Ist July 1913*, 
That desree reversed a judgment and desres 
of the Subordinate Court of Cuttack, dated 
the £0th March 1911. 

The suit was one to seb aside a sale 
for arrears of Government revenue. The 
sale had been conducted under the provisions 
of the‘leading Statute, Ast XI of the year 


1859. 
By sestion $3 of that Statute it ‘is 
provided that no such sale “shall be 


annulled by a Court of Justice, except 
upon the ground of its having been made 
sontrary to tke provisions of this Act, and 
then only on proof that the plaintiff has 


(3) 20 I. A. 176; 21 O, 66; 17 Iud. Jur. 584; 6 Sar. 
P. C.J. 324; Rafiquo & Jackson’s P. C. No. 181; 10 
Ind. Doc. (x s ) 676 (P. C.). 

*See 20 Ind, Qas. 428, — Kd, 
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sustained substantial injury by reason of 
the irregularity complained of.” The defeat 
of procedure which is said not to be merely 
an irregularity but to amount tô an illegality 
is this: that publication of the notification of 
sale was necessary in the Urya vernacular 
Government “Gazette,” ciroulating in the 
district. By order of the Lieutenant 
Governor, manifestly made for purposes of 
publio sonvenienca, it was provided that a 
notification of sales should not appear in 
that publication. On the hypothesis, which 
is by no means admitted, that non-publisation 
in the “Urya Gazette” was an irregularity, 
the qaestion for the Board is, whether 
this was an illegality, sa as to make 
the sale “contrary to the provisions” of. the 
Act, 

It is admitted by Mr. Danne, with his 
usual candour, in the argument presented 
to the Board, that the main provisions 
applicable to-the conduct of sales, namely, 
those of sections 3, 5,,and 6 of the 
Statute, have been, in all points, complied 
with. These sections provide, not only for 
notification in the official Gazette, which 
is, on the proper interpretation of those 
sections, the ofisial Gazette published 
in Caloutta, but they also make provisions 
for a local mode of communication in the 
particular district, viz., “in the language of ` 
that district, in the office of the Collector,” 
otherwise as set forth in section 3. 

In these circumstances their Lordships 
are of opinion that: no ground has been 
made ont in the present case for the 
argument that this sale has been made by 
procedure contrary to the provisions of this 
Ast. 
< Thers remains ahan the question of 
irregularity. Their Lordships are of opinion, 
not only that there has been no gon- 
trayention- of the provision of the Statute, 
but that, even if their view was that ` 
any irregularity had been committed, upon 
which it is not necessary to enter, there 
has been no proof offered that any 
substantial injury arose to the appellants 
in consequence of the irregularity complained 
of, 

Their Lordships say no “more “upon the 
question, éxcept that on the latter point 
all the Courts below are’ agreed, that “is 
to say, that it. is not established that’ the 
appellants bring forward a case of any 
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substantial injury attributable to the irregu- 
larity which they allege. The essential 
sonditions for setting aside the sale have 
accordingly not been satisfied. 

In those circumstances their Lordships 
do not .doubt that the High Court have 
some to a correct conclusion, and they will 
humbly advise His Majesty that this appeal 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants—Messrs. T, 
L. Wilson & Oo. 

Solicitors for the Respondents.— Fanken, 
Ford & Chester. 


PUNJAB CHIEF COURT. 
MisceLuangovs Frest Orvik ApeeaL No, 248 
or 1918. i 
~ April 2, 1918. 

Present:—Mr. Justice Broadway, 
THARYA RAM~—JopGuent-Dsstor— 
ÅPPELLANT 
Versus 

,POPAT RAM AND orHsrs—Decres- 


Ho.pers— RESPONDENTS. 

Companies Act (VII of 1913), ss. 186, 199, 200, 
201—Civil Procedure Code (Act V of 1998), ss. 39, 
42, O. XXT, rr. 4, 5, 6,7, 16—Order of payment— 
Assignment of order—Application for ewvecution by 
assignee—Procedure. 

Section 199 of the Companies Act enacts that 
any order passed by a Court under the Act is 
enforceable in the same manner in which 
a decree passed by such Cours would be. 
Therefore, an order of payment made under 

‘ section 186 of the Companies Act must be regarded 
as a decree and onforced as such. This means 
that the provisions of the Civil Procedure Code 
relating to the execution of decrees are applicable 
to the execution of such orders. [p. 998, col. 2.] 

Where such an order is sought to be enforced 
through a Court other than the one which passed 
it, section 201 of the Companies Act removes the 
necessity for complying with the procedure laid 
down in section 39 and Order XXI, rules 4 and 6, of 
the Qivil Proceduro Code, dispenses with the 
requirements of rule 6 of the Order, and empowers 
the other Court to act on a certified copy of the 
order alone. [p. 999, col. 1.] 

An assignee or transferee of the ordor, however, 
cannot make an application for the onforcement of 
the order without having recourse to the procedure 
laid down by Order XXI, rule 16 of the Civil Pro- 
cedure Code, which requires that an application by 
a transferee of a decree for execution after sub- 


INDIAN OASES, 


997 


stitution of his name can be entertained only by 
the Court which passed tho decree. [p. 999, col 2.] 
Sections :00 and 201 of the Companies Act are 
subject to the special provisions of rule 16 of Order 
XXI of the Civil Procedure Code. [p. 999, col, 2.] 


Miscellaneous first appeal from the order 
of the District Judge, Dera Ghazi Khan, 
dated the 9th December 1917, 


Mr, Mukand Lal Puri, for the 
lant, 
Mr. Sangam Lal, for the Respondents. 


JUDGMENT,—The Aya Ram Ginning 
and Press Company, Limited, of Dera Ghazi 
Khan, went into liquidation, and on the 
20th July 1916, the Liquidation Judge, 
Lala Damodar Das, passed an order under 
section 156 against various persons inslud. 
ing Lala Tharya Ram of Dera Ghazi 
Khan, who was ordered to pay a sum of 
Rs. 1,409-38-11. The Official Liquidator, 
one Narain Das Sethi, Bar-at-Law, on the 
20th day of July 1917, executed a deed 
of assignment, in favour of Lalas Sohan 
Lal and Popat Ram under which, amongst 
others, the debt due by Lala Tharya Ram 
was assigned to the said Soban Lal and 
Popat Ram. On the 16th of October 1917, 
the said assignees applied in the Court 
of the District Judge at Dera Ghazi Khan 
for execution of the said order as against 
Lala Tharya Ram and sought to have the 
jadgment-debtor arrested. On the 30th 
November 1917, the learned District Judge 
held that he had no jurisdiction in the 
matter inasmuch as the decree sought to 
be executed was not that of his Court. 
The assignees filed a petition for review 
of this order on the 3rd December 1917, 
in which they pointed out that the order 
passed by the Additional Judge amounted 
to a decree by virtue of section 199, 
Indian Companies Act, 1913, and that the 
assignees were entitled to proceed with the 
execution of the said decree having eom- 
plied with the provisions of sestion 201 of 
the said Act. This, petition of review 
was accepted by the "learned District Judge 
on the 9th December 1917, and execution 
of the decree was ordered to proceed, 
Lala Tharya Pam thereupon preferred 
this -appeal to this Court through Mr. 
Mukand Lal Puri, and Mr Sangam Lal 
has been heard on behalf of the respondents, 

On bebalf of the appellant it was con- 
tended that sections 199, 200 and 201 of 
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the Indian Companies. Act, 1913, were 
not intended to, and did not, override the 
provisions of Order KAT, rule 16, Civil 
Procedure Code, and that, therefore, the 
Court of the District Judge at Dera Ghazi 
Khan had no jurisdiction in .the matter 
of the exesution of the decree passed 
under section 186 of the Companies Ast, 
19138. 

Under Order KAT, rule 16, Civil Pro- 
cedure Code, a decree may he executed on 
the application of the transferee of such 
decree— 

(1) when the deoree has been transferred 
by assignment in writing or by operation 
of law ; 


(2) when the decree has been transferred 
by assigment and notice of the application 
has been given to both the transferor and the 
judgment-debtor ; and 

(3) when the application for exeoution 
is made to the Court which passed the decree. 

It seems clear, therefore, that under the 


ordinary procedure the transferee of a decree - 


must apply to the Court passing the decree. 
That is apparent from the terms of rule 
16, and if authority is needed, it is to be 
found in Tameshar Prasad v. Thakur Prasad 
(1) as well as Amar Ohundra ‘Banerjee v. 
Guru Prosunno Mukerjee (2). The question 
remains whether there is anything in the 
Indian Companies Act, 1912, which ousts 
the ordinary rules of procedure as laid 
down by the Civil Procedure Code. Under 
section 199, Indian Companies Aot, 1913, 
all orders made by a Court under the 
Act are enforceable in the same wanner 
in which deorees of such Court made in 
apy suit pending therein are enforceable. 
The order under consideration was passed 
under section 186 of the said Act and is, 
therefore, enforceable ss a derese. Section 
200, Indian Companies Act, 1913, enacts 
that any order made by a Court in the 
‘ course of the winding up of a Company 
shall be enforced in any place in British 
India other than that in which such Court 
is situate by the Court that would have 
had jurisdiction in respect of such Com- 
pany if the registered office of the Company 
had been situate at such other place and 
“in the same manner in all respects as 


(1) O85 A. 443; A. W. N. (19C8) 99. 
(2) 27 C. 488; 14 Ind, Deo. (N. 8.) 821, 
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if such order had been made by the Court 
that is hereby required to enforce the 
same.” In other words, 
by a Court winding up a Company is 
enforceable by any other Court in British 
India which would have had jurisdiction 
to wind up the Company, in the same 
manner as if such other Court had passed the 
order itself, 


Further section 201, Indian Companies ~ 


Act, 1918, lays down that when any order 
passed by one Court is to be enforeed 
by another, a certified copy of the order 
so. made shall be produced to the proper 
officer of the Court that is required to en- 
force the same and that the production of 
such certified copy shall be sufficient evi- 
dence of such 
and further that the Court before which 
such certified copy is produced shall take 
the requisite steps in the matter for enfora- 
ing the order “in the same manner as if it 
were the order of the Oourt enforcing the 


Admittedly the Official Liquidator could: 
have executed this order by complying 
with the provisions of section 20i, and 
applying to the Court at Dera Ghazi Khan 
for its enforcement. Mr, Puri, however, 
contended that this special facility was not 
intended to apply in the case of a trans- 
feree from the Official Liquidator. On the 
other hand Mr. Sangam Lal contended that 
section 200, Indian Companies Act, 1913, 
entitled the transferee to apply to any 
Court in British India in spite of the 
provisions cf Order KAT, rule 15. Neither 


side has produced any authorities in sup- 
port of their contentions and as far as ` 
Ihave been able to assertain, the matter is res 
integra. 


Now section 199 of the Indian Oom- 
panies, Act, 1913, enacts that any order passed 
by a Court under the said Aot is enforce- 
able in the same manner in which a desree 
passed by such Court would be. 

It follows, therefore, that an order of 
payment made under section 1&6 of the 
Act has to be regarded as a decree and 
enforced as such, e 

This means that the provisions of the Civil 
Procedure Code relating to the execution 
of decrees are applicable. 

Ordinarily, therefore, it would be necessary 
for ẹ Liquidator to make an application 


an order passed ~ 


order having been made, 


` understand the 
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under Order XXI, rules 10 and 11 (2), 
Civil Procedure Code, and if it was desir- 
ed to get the order enforced ina part of 
British India other tban that in which 
` the Court making it had jurisdiction, it 
would be necessary for the said liquidator 
to Have recourse to section 39 and Order 
XXI, rules 4,5 and 6, eto., Civil Procedure 
Code, Here, however, section 201 of the 
Act steps ip, removes the necessity for 
complying with the procedure laid down 
in section 39 and Order XXI, rules 4 and 
5, dispenses with the requirements of rule 
6 and empowers the other Court to aston a 
certified copy of the order alone. ; 

Further, section 209 of the Ast also 
varies the provisions of Order XXI, rules 


4,5, 7, ets. to this extent that it enacts. 


that when it is necessary to obtain the - 
assistance of another Court for the enforse- 
mont of such an order, such Court shall be the 
Court apesified therein. _ 

Here, however, the Indian ‘Companies 
Act, 1913, stops and the other provisions 
of the Civil Prosedure Code relating to 
the execution of decrees remain, and must be 
_regarded as in force. 

I think it must be conceded that as in 
the case: of decrees so in the case of 
orders of payment under section 1&6 of the 
Indian Companies Act, 1913, the person 
to apply for the enforcement of an order 
or decree is the person in whose favour 
the order or decree has been made or 
passed; i 

An assignee or transferee cannot make 
such an application unless and until his 
name has been substituted for that of 
the person in whose favour the decree or order- 
has been passed or made. 

The Indian Companies Act, 1913, makes 
no provision for this being done in the” 
oase of orders passed under section 186 
of the Act, and, therefore, recourse must 
be had to the procedure laid ‘down in 
Order XXI, rule 16, of the Civil Prosedure 
Code, 

So long as the person seeking to enforce 
such an order’ is the person in whose 
favour it was made, it is not difficult to 
reason why the more 
cumbersome procedure to be found in 
the Civil Prosedure Code was dispensed 


with, -the object being to provide for the- 


recovery of a Company’s debts expeditions: 
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ly and with as little trouble and expense 
as possible. 

When, however, the person applying for 
enforcement is a transferee from the Liqui- 
dator, the same reasons do not apply, and 
there appears to be no necessity or justifica- 
tion for a departure from the procedure 
laid down in rule 16, which provides certain 
safeguards for the benefit of the judgment- 
debtor and the deeree-holder alike, 

The use of the words “in the same 
manner in all respects as if such order had 
been made by the Court that is hereby 
required to enforce the same”, in section 
200 and “in the same manner as if it 
were the, order of the Court enforcing the 
same,” in section 2C!, presents no real 
difficulty inasmuch as a reference to section 
42 of the Civil Prosedure Code shows 
that a “Court executing a decree sent to 
it shall have the same powers in executing 
such decree as if it has been passed by 
itself,” and as was held in Tameshar Prasad v, 
Thakur Prasad (1) and Amar Ohundra Banerjee 
v. Guru Prosunno Mukerjee (2), section 42 is 


‘subject to the special provisions of Order 


XXI, rule 16, Civil Procedure Code, which 
require that an application by a transferee 
of a decree for exeoution after substitution 
of his name can be entertained only by the 
Court which passed the decree. 

It seems to me that sections 2CO and 
201 of the Indian Companies Act, 1913, 
must also be held to be subjest to the 
special provisions of rule 16 of Order XXI 
of the Civil Procedure Code and that, there- 
fore, a transferee of an order under seation 
186 of the Indian Companies Ast, 1918, must, 
in the first instance, apply to the Court which 
made the order, 
~ I accordingly bold that the District Judge 
of Dera Ghazi Khan had no jurisdiction to 
entertain the present application and accept 
this appeal with costs? 

Appeal accepled, 
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MADRAS HIGH COURT. 
5 FULL BENCH.. 
Seconp Ciyin Appeac No. 1561 or 1916, 
July 22, 1918. 

Present ;-- Sir John Wallis, Kr., Chief 
Justice, Mr, Justice Oldfield and Mr, 
Justice Seshagiri Aiyar. 
Srimanth Rajah YARLAGADDA 
MALLIKHARJUNA PRASADA NAIDU 
BAHADUR ZAMINDAR GARU 

` Ist Derenpant—APPeLLant 
\ rersus : 
MATLAPALLI VIRAYYA AND oraERs— 
Praintire AND Derenpants Nos. 2 ro 24 
—RusPonpents, — 

Civil Procedure Code (Act V of 1908), O. XXI, r. 63, 
0. XXXVIII, r. @—Attachment before judgment—Claim 
to attached property, order on—Applicability of O. 
XXI, r, 63-—Suit, regular, maintainability of. 

Rule 68 of Order XXI, Civil Procedure Coda, 
applies to orders on claims preferred to property 
attached before judgment. [p. 1002, col. 2.] 

Ramanamma v. Bathula Kamaraju, 39 Ind. Cas, 863; 
41 M. 23; 5 L, W. 704, overruled. 

The general policy of the law is that questions of 
title raised by claims against attachments before or 
after judgment should be promptly disposed of. 
[p. 1002, col. 2.] 

Second appeal against the decrees of the 
Court of the Temporary Subordinate Judge, 
Masulipatam, in Appeai Suit No. 132 of 1915, 
preferred against the decree of the Principal 
District. Munsif, Masnlipatam, in Original 
Suit No. 622 of 1912.. 


. This second appeal coming on for 
hearing on the 4th February 1918, 
upon perusing the grounds of appeal, 


the judgments and decrees of the lower 
Appellate Oourt and the Oourt of first 
instance and the record in the case and 
upon hearing tke arguments of Mr. O. V. 
Ananthakrishna Aiyar, for the Appellant, 
and of Mr. O. Rama Rao for Mr. P, 
Narayanamurthi, for the lst Respondent, 
the 13th respondent having died and no 
legal representative having been brought 
on record within the tims, allowed by 
law anc the other respondents not appearing 
io. person or by Pieader and .the case 
having stood over for consideration till 
the 15th February 1918, che Court 
(Bakewell and Krishnan, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL 
BENCH. ` 


KISINAN, J.—The facts necessary for 


» this reference may be : briefly stated as 
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follows: The Ist defendant, who is the 
appellant before us, brought a suit for 
money against defendants Nos. 2 to 4and 
when that suit was péhding, he obfained an 
order under rule 6, 
the Code of Civil Procedure for attachment 
before judgment and attached the plaint 
properties. The plaintiff intervened and 
claimed the properties as belonging to 
him by reason of a prior purchase from 
the same defendants. The claim was enquir- 
ed into and an order was passed in March 
1910 in plaintiff's favour disallowing the 
attachment. In1912, Ist defendant obtained 
his decree for money against defendants 
Nos. 2 to 4 and he tben proceeded again 
to attach the same properties. He had 
taken no steps to contest the order on 
the claim petition, nor has he done so up 
to date. Novertheless when plaintiff again 
filed a claim against the second attach. 
ment his claim was dismissed and the 
attachment was confirmed. For some reason 
not apparent the Court failed to consider 
the effect of the first order. Plaintiff has 
filed this suit under rule 63 of Order XXI 
cf the Code of Civil Prosedure for a 
declaration of his titleand for vetting aside 
the order of attachment. | 

Both the lawer. Courts have decreed 
the plaintifi’s suit without going into the 
merite, on the ground that the order on 
the first” claim petition was conclusive 
between the parties becanse that order 
had desided -in favour of plaintiff's title 
and against the first defendant’s right to 
attach, In 
before us that as that order was passed 
on a Glaim: to property attached before 
judgment, it is of no force now and that 
it ig not an order to whioh rule 63 applies 
or which need be set aside. 

The appellant’s Vakil has relied on the 
ruling in Rumanamma vy. Bathulı Kamaraju 
(L), which certainly supports him. But 
on the order side our attention has been 
drawn to the decision in Second Appeal 
No. 601 of 1916, [Muthukumuia Chetitar 
y. Alagappa Ohettiar (2)]. where my learned 
brother Mr. Justice ‘Spencer and I were 
of opinion that rule 63 did apply to 
cases of attachment before judgment. As 


(1) 39 Ind? Cas. 888; 5 L. W. 704; 41 M. 23. 
(2) 42 Ind. Cas. 554; 6 L. W. 518, 


Order XXXVIII,’ of, 


second appeal it is argued 


- Btsheshar 
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there is a clear conflict between the two 
decisions on the point before us and as I 
still adhere to the view expressed by us 
in the second appeal, 
question should be referred to the 
Bench. 

- As onr attention was notdrawn to the ruling 
inthe 5 Law Weekly | Ramanamma v. Bathula 
Kamaraiu (1)] when we were hearing the 
Second Appeal No. 601 of 1916 [ Muthukumara 
Ohethiar v. Alaguppa Ohettiar (2)], we then 
stated our reasons for our view only 
very briefly. It is necessary now to 
-state my reasons more fully, as with all 
respect to my learned brothers who decided 
the case in the Law Weekly [ Ramananma v. 
Bathula Ramaraju (1) j, I am unable to accept 
their view that rale 63 is inapplicable in 
cases of attachment before judgment. 

The desision on the point turns upon the 
construstion of rule 63 of Order XXI and on 
the meaning to be attached to the word 
“investigated” in rule 8, Order XXXVIII. 
The wording of rule 63 is clearly wide 
enough to include slaims before decrees, 
for the rule speaks of “claims and objec- 
tions preferred” without restricting them 
in any way to claims after decree. The 
change in the wording of that rule from 
what ib: was in the corresponding section 283 
of the cld Code ef 1882, by omission of all 
reference to sections 280 to 282, seems 
to indicate that it was intended to widen 
the scope of the rule and to make it 
clearer that claims of all kinds were 
included in it. This is the view taken in 
Das v. Ambika Pershad (3), 
_and I agree with it in spite of the dissent 
from it in the 5 Law Weakly case [Rama- 
namma v. Bathula Kamaraju (1)). As 
rule 63 is an enabling rule which 
gives a right of snit to parties defeated in 
slaim proceedings which they will nos 
otherwise have, I am inclined to “think 


Fall 


that we should not undovly restrict its 
scope. lf the rule is held not to apply, 
tha result seems to me to be that the 


orignal order becomes final without being 
subject to the result of a suit; I fail to see 
on what ground it can be treated as of no 
force, as argued. It is an order between 
parties by a competent Court desiding that a 
certain property can or ‘cannot be attached 
for realising by sale {the amount of the 
(8) 29 Tnd. Cas, 622; 87 A, 575; 13 A, L, J, 782, 


I consider that the - 


decree that may be passed and as such, it 
seems to me, it ie binding on the parties 
thereto unless set aside. Considering that 
the two sets of orders, those before and 
those after decree, are passed after similar 
enquiries,s no distinction should be made 
between them as to their effect unless the 
Legislature has clearly indicated a distinstior, 

Such‘a distinction is sought to be made ont 
by reference to the word “investigated” in 
rule 8 of Order XXXVIII. It is argued that 
the word refers only to the enquiry on the 
claim and nothing more, in other words, only 
rules 58 and 59 of Order XXI apply. Now it 
will be seen that the beading of the Sub- 
Division of Order XXI where these rules 
are is “investigation of claims and objections” 
and under this heading we have grouped 
all the rales from 50 to 63. It is areagon- 
able inference from this that the Legis. 
lature treated them all as steps in “investiga. 
tion” or parts of it. If we adopt a res- 
tristed meaning for the word “investigated.” 
rules 60 to 62 will not be included in it 
as they deal with orders to be passed after 
the “investigation” proper is completed: and 
as a result we will have to hold that the 
Legislature has not made any provision for 
orders to be passed in claims under thut 
rule, as there is no other provision with 
regard to it except rule 8, Such a con- 
struction seems to me to be hardly right, 
If we consider that the order inthe present 
case was passed under rule 60, Order 
XXI, read with rule 8 of Order XXXVIII 
as I thirk we should, it follows that 
tule 63 applies to it as being an order 
under rule 60, 

The restricted meaning is adopted in the 
5 Law Weekly coase [ Ramanamma v 
Buthula Kamaraiu (1)], as the learned Judges 
considered that it would be unfair and 
inexpedient to drive a plaintif into a fresh 
litigation which might eventually turn out 
to be a futile proceeding if he failed to 
secure a decree, It may be remarked that 
even in cases of attachments after decree 
the snit under rule 63 may turn ont to 
be futile if the frst decree is reverse2 on 
appeal or second appeal and plaintiff’s 
suit is dismissed, and yet the Legislature 
has clearly given the right of suit. I can 
see nothing unfair in making a person sue 
if he wishes to insist on his right to attach 
a certain property in execution of his antici 


`- incorporated all the provisions 


1092 


INDIAN OASES, 


f1918 


MALLIZHARJONA PRASAD NAIDU V, MATLAPALLI VIRAYA. 


pated decree in spite of the adverse order 
against him in the claim, If his second 
suit turns cut to be futile because he 
fails to secure a decree, the fault is his 
own in bringing an unfounded snit in the 
first instance. It seems to me, however, 
these are not releyant considerations in 
deciding whether a snit lies under rule 
63, nor can the wording of the Article 1f 
of the Limitation Act be used to decide 
. the question. If that article does not apply, 
as to which I express no opinion, it will be 
necessary to find what article does when the 
question arises. ` 


A similar question ab the one before us 
which arose in an attachment before judg- 
ment when the Code (Act VIII of 1859) 
was in force was considered by Sir 
Barnes Peacock, C. J, and Mr. Justice 
Mitter; the learned Judges held on a oon- 
struction of sections 86 and 246 of that 
Code, which were the corresponding provi- 
pions then in force, that the words Investi- 
gated in the same manner as a claim to 
property attached in execution of a decree” 
of section 
246 and gave the remedy by suit, which 
was the only and proper remedy, to contest the 


` order on the slaim. This was decided in 16685 
“and till the decision in Ramauamma v. Bathula 


Kanaraju (1), no ruling has been cited to us to 


- the contrary. ` L feel, therefore, fertified in 


t 


— 


my view that rule 63 does apply to claims 
before decrees as well. But on account 
of the corflict of authority in this Court 
the question ‘must now ke decided by 158 
Fall Benah. 

~I would submit the case for the opinion 
of the Full Bench on the following ques- 
tiqn:— 

“Does rule 63 of Order XXI, Civil Pro- 
cedure Code, apply td orders on claims pre- 
ferred to property attached before judgment.” 

BAKEWELL, J.—I agree. 


- 





l The second appeal came on for hearing 
before the Full Bench on the 15th July 1918, 


Mr. 0. V. Ananthakrishna Atyar, for the 
Appellant. Order XX1, rule 63, Civil Prose. 
dure Code, cannot apply to orders passed 
on claims to property attached before judg- 
ment. That order has no legal éffect after 
the judgment was passed. The rule is in- 
tended tg coyer cases of claims preferred 


after decree. The word ‘ investigated’ in 
Order XXXVIII, rule 8, refers only tothe 
enquiry onthe claim petition and rule 63 of 
Order XXI only covera cases of investigation 
under rule 58: Ramanamma v. Baha 
Kamaraju (1). i 

Mr. P. Narayanmurthi, for the Respond- 
ent.— Rule 63 of Order XXI is an enabling 
rule and it should be liberally construed, 
Orders on claims to attached property pass- 
ed before decree stand in the same position 
a3 orders passed after decree, and the Legis- 
lature did not intend to make any distinction 
between the two kinds of orders. The 
intention of the Legislature was to give a 
remedy to the party aggrieved by thg order, 
and that “remedy is provided for in rule 
63. The order inthe present case should 
be deemed to have been passed under Order 
XXI, rule 60, read with Order XXXVIII, 
rule 8, and, therefore, Order KAT, rule 63, 
clearly applies. Reference was made to 
Muthukumara Chetitar v. Alagappa Chettiar 


“ (2). 


OPINION.—Section 86 of the Code of 
Civil Prosedure of 1£59, whioh was re. enacted 
without material alteration in section 487 
of the Code of 1877 and in Order XXXVIII, 
tule 8 of the present Code, admittedly had 
the effect of applying to claims in respect 
of attachments bsfore judgment all the 
provisions of section 246 of that Code, in- 
cluding the final provision enabling the 
party against whom the order was given 
to bring a suit to establish his right at 
any time within one year from the date 
of the order. By the Indian Limitation 
Aot, IX of 1871, the provision as to limita- 
tion was taken out of section 246 and 
dealt within Article 15 of that Aot, In 
the Code cf 1877, sections 278 to 283 were 
substituted for seation 246 of the Code of 
1859. In sestion 283, which corresponded to 
the last sentence of section 246, the language 
was altered, but there was nothing in the 
alteration from which an intention to make 
any of these provisions inapplicable to attach- 
ments bafore judgment could be inferred, 
nor is there anything of the sort in the 
changes made in the Code of 1903. The 
general policy of the law is that questions 
of title raised by claims against attachments 
before or after judgment should be prompt- 
ly disposed of and as has been pointed 
out to us, this section was applied withont 
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question to a case of attachment hefore 
judgment which came before the Privy 
Counsil in Kissorimohun Roy v. Harsukh 
Das (4). 

We must overrule Ramanonma v. Bathula 
Komoaraju (1: and answer the question in the 
affirmative. 

MLG.P. a 


„Answered in the affirmative. 


(4) 17 0. 486, 17 I, A. 17; 13 Indy Jur. 452; 6 Bar. 
P O, J. 472; 8 In^, Des, (xN. s ) 839. 


CALOU TTA HIGH COURT. 
APPEAL FROM ÅPPELLATE Deggee No, 122 
or 1917. 
` May 30, 1915. 
`. Present :—Mr. Justice Fletcher and Jastice 
Sir Syed Shamsul Huda, Kr. 
HEMANTA KUMAR KAR—Derenpant 
—APPELLANT 
versus 


BIRENDRA NATH ROY CHOUDHURY 


AND OTHERS— PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 149— 
“Pleads”, meaning of—Suit by third person, whether 
rendered infructudus by plaintiff in rent suit obtaining 
decree—-Landlord and tenant—Tenant proving regis- 
tered kabuliyat—Landlord, whether can show that he 
never accepted kabuliyat. 

The word “pleads” as used in section 149 of the 
Bengal Tenancy- Act does not mean that the tenant 
should set up a valid plea ora plea that is open to 
him in accordance withlaw. Whether tke plea is 
good, bad or indifferent, if the tenant handsin the 
amount claimed, the Court will serve notice on the 
third party and unless the third party. brings his 
suit within three months, the plaintiff in the first 
suit will be entitled to the money. [p. 1004, col, 2.] 

A suit instituted in accordance with clause (3) of 
section~149 of the Bengal Tenancy Act by the 
“third person” mentioned in that section is not ren- 


. ` dered infructuous by the<fact that owing to the 


Courts’ delay, before that suit is tried ont, the plaint- 
iff in the original rent suit gets a decree against 
the’ defendant. [p. 1094, col. 2.] 

Where a kabuliyat executed and registered by a 
tenant is proved by the tenant in a suit, there is 
nothing in the Registration Act or the Evidence 
Act which prohibits the landlord from showing 
. that he never assented to or accepted the kabuliyat. 

{p. 1005, col. 1.] 

Appeal against ‘the desree of the Sub- 
ordinate Judge, ist Court, Pabna, in 
-Pabna and Bogra, dated the 20th of 


September 1915, affirming that of the 
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Munsif, Ist Court at Pabna, dated the 12th 
cf August 1915. 

FACTS appear from the judgment. 

Baku Scsadhur Roy (Junior), for the 
Respondent, raised a preliminary objec- 
tion that the second appeal was not compe- 
tent. Judgment was pronounced under 
section ,149 of the Bergal Tenancy Act, It 
ig an order and not a decree. 

Babu Brojo Dall Chakraburity (with him 


-Babu Gurudas Sinha), for the Appellant.— 


When the question of title israised in the 
pleadings or arises out of the pleadings, a 
second appeal lies. Refers to T wrthabart 
Singh y. Purna Ohandra Nag (1). If the order 
be in terms of seation 149, Bengal Tenancy 
Act, then I may not have a right of appeal, 
but when in this case the plaintiff prays that 
his right and title to the money deposited 
in Court be cCeclared, surely I have got a 
right of appeal. 


_ As to the merits of the appeal the defendant 
is‘the appellant, and the appeal arises out 
of a snit brought under section 149 of the 
Bengal Tenancy Act. Under the terms of 
section 149 the deposit of rent is allowed 
only under particular circumstances and the 
question is, whether the Court was compe- 
tent‘ under the cireumstances of the case 
to accept the deposit. So far as ihe pre- 
sert appellant is concerned, the tenant is 
bound to pay him rent and there can be 


no bona fide doubt on bis part as to whether: 


the present appellant is his landlord and is 
entitled to recover the rent. ‘Further, the 
point is res judicata, the appellant havirg in 
a previcus suit obtained a decree for rent 
against the tenant. In the face of that 
decision, the tenant cannot plead that the 
rent is due not to the present appellant but 
tosome other person. 

My next point is that the Courts below 
have erred in deciding a question of title 
between the parties. In a suit under section 
149, the Court is only competent to make 
an order restraining payment out of the 
money deposited in Court, ~ 

The third point is that the present 
appellant having obtained a rent decree 
against the tenant before the desision of 
the plaintiff's suit under section 149, the 
plaintiff is not entitled to any relief, 


(1) 14 Ind. Cas 280; 160. W. N. 558; 14 O, L.J, 
501. 
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Further, it appears that the defendant’s 
father executed a registered kabuliyat in 
favour of the plaintiff’s father. That kabuliyat 
has been proved in this case. Evidence has 
been allowed to be given to prove that that 
kabuliyat was never asted upon and that the 
plaiutiff’s father never assented to the terms 
of that document. The learned Judge was, 
having regard to the provisions of sestion 
92 of the Evidence Act, wrong in admit- 
ting oral evidence in variation of the terms 
of the registered document. 

Babu Sasadhar Roy (Junior), for the Re- 
spondent, submitted that the decision of the 
lower Appellate Court was soncluded by 
findings of fact, and that the Oourts below 
were right in holding that the plaintiff was 
entitled to the money deposited in Court. 
The wording of section 149 of the Bengal 
Tenancy Act shows that the order shail 
not only restrain one party from taking out 
the money in deposit but shall also allow 
the other party to withdraw the money, 
otherwise the provisions of the sestion would 
be rendered nugatory. Refers to clause (3) 
of section 149, The Courts below were 
quite right in declaring that the plaintiff 
had a right to the money. Refers to 
Rubi-un-nessa y. Gooljan Bibee (2). Further, 
the suit having been instituted within the 
time mentioned in section 149, it was 
maintainable. 

Babu Brojo Lall Chakraburtty for the Àp- 
pellant, replied. 

JUDGMENT. n 

FLETCHER, J.—Tbis is an appeal by the 
defendant against the decision of tbe 
learned Subordinate Judge of Pabna, 
dated the 20th September 1916, affirming 
the decision of the Munsif of the same 
„place. It is stated that the suit is brought 
under the terms of section 149 of the 
Bengal Tenancy Ast. That is not strictly 
accurate. The suit goes far beyond the 
terms ofa suit authorised by section 149 
of the Bengal Tenancy Act. 

The facts are these. The defendant sued 
a person alleged to be his tenant for rent. 
The tenant pleaded that the present deferd- 
ant .was not his landlord but a third 
party was and, in compliance with the 
terms of section 149 of the Bengal Tenancy 
Act, he paid into Court the amount claimed 


(2) 17 C, 829; 8 Ind. Deo, (xN. s.) 1097. 
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for rent, Thereupon the Court directed 
notice to be served on the third party, that 
is, the present plaintiffs, The objections to 
the suit are these: It is said, first of all, 
that, in a former rent snit, the present: 
defendant had recorded judgment against 
the tenant for rent and that, therefore, it 
is a case of res judicata and it is said that 
the word ‘pleads’ as used im section 149 
means that the tenant sets up a valid plea 
or plea thatis open to him in ascordance 
with the law. It does not mean anything 
of the sort. Plea means plea, pure and 
simple, whether good or bad. Whether itis 
good, bad or indifferent, if the tenant 
hands in the amount claimed, the Court 
serves notice on the third party and, unless 
the third party brings his suit within 
three months, the plaintiff in the first suit 
is entitled to the money. There is no- 
thing in the point that the word ‘ plea’ 
used in section 149 means a valid plea or 
plea according to the provisions of the law. 

The second pointisa point which, if I 
may say so, is worthy of less respect even 
than the first. The plaintiffs in the pre- 
sent case brought the suit within the period 
mentioned in section 149 of the Bengal 
Tenancy Act. Owing to the state of busi- 
ness prevailing in the Civil Courts in this 
country, the Court was not immediately 
able to give its consideration to the plaint- 
iffy’ case. In the meantime, the present 
defendant had managed to go on with his 
rent suit and to get a decree against the 
tenant and, therefore, it is said that the 
Court was incompetent to consider the pre. 
sent suit of the plaintiffs, That is clearly 
not so. Obviously, the parties are not res- 
ponsible, at any .rate, they cannot be held 
responsible, for the state of tho delay 
that exists in tbe Civil Courts in this 
country. s 

Anotber point that is raised is that, in a 
suit under section 149 Of the Bengal Ten- 
ancy Act, the question of title cannot be 
gone into. But the decisions of this Court 
show that suits have been admitted both 
founded on the provisions of section 149 
of the Bengal Tenancy Act and also on the 
That being so, we must 
follow the established practice. 

The last point on the merits is one that 
has less support than even the point cf 
law that has been raised. The facts are 
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these: The defendant's father wrote out 
and registered a kabuliyat relating to land 
belonging to the plaintiffs’ father. The 
finding is that the plaintiffs’ father never 
assented to all the terms of the kabuliyat. 
The learned Vakil for the defendant- 
appellant says that his olient’s father having 
written out the document relating to the 
plaintiffs’ land and having registered it— 
although the facts prove that the plaintiffs’ 
father never assented to it—under the terms 
of the Registration Act, the plaintiffs are 
precluded from giving oral evidence that 
their father did not assené to any docu- 
ment being executed by the defendant’s 
father relating to the plaintiffs’ land. 16 
ig quite clear that there is nothing in the 
Registration Ast or the Indian Evidence 
_Aot prohibiting the plaintiffs from showing 
that the defendant’s father was not authoris- 
ed to deal. with the land or that it was 
not accepted by the plaintiffs’ father. In 
that view, the appeal fails and must be 
dismissed with costs. 


Saamsvut Hupa, J.—I agree, 
Appeal dismissed. 
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PUNJAB CHIEF COURT, 
Civit MisOELLANEOUS Aperat No, 122 or 1918, 
April 2, 1918. 
Fresent: —Mr. Justice Broadway. 
JAWAHIR SINGH SUNDAR SINGH 
~ — PETITIONERS 
VETSUS 
SPINNING anp WEAVING MILLS 
Cor, Lro., SHAHDARA— 
DEFENDANT — RESPONDENT, 
<: Companies Act (VII of 1918), s. WI —Suit against 

Company —Liquidation—Leave to continue suit, when 
to'be granted. 

- Under section 171 of the Companies Act leave to 
continue a suit against a Company in liquidation 
should be given only where some question arises 
which cannot satisfactorily be determined in the 
winding ‘up proceedings. 

Application for sanction To be allowed to 


, 


proceed with the case, pending in the Court fe 


of the Senior Subordinate Judge, Amritsar, 
against the respondent Company. 


INDIAN OASES. 
JAWABIR SINGH SUNDAR SINGH Y. SPINNING AND WEAVING 00., LTD, 
c, Mr. D. N. Mehra, for the Petitioners, 
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Mr. Dalip Singh, Official Liquidator, for the 
Respondent, 

JUDGMENT.—Messrs. Jawahir Singh 
Sunder Singh of Amritsar instituted n case 
against the Lahore Spinning and Weaving 
Mills Company, Limited, for Rs. 7,820, 
Daring the pendency of this suit on the 
26th January 1918, the said Company was 
put into liquidation by an order of this 
Court, and thesaid Jawahir Singh Sundar 
Singh have thereupon made this application 
under section 171 of the Indian Companies 
Act, 1913, asking for Jeave to proceed with 
the suit. Mr, Dalip Singh, the Official Liqui- 
dator of the said Company, has raised an ob- 
jection to the granting of such leave and has 
urged that the matter is one which oan satis- 
factorily be determined in the winding up. As 
a general rule in-England leave to continue 
an action is given only where some 
question arises which cannot satisfactorily 
be determined in the winding up 
proceeding, wide, Wilson v, Natal Invest- 


ment Oo. (1), Life Asscctalion of England, 
In re (2) and Pool Firebrick and Blue Clay 
Co, In re (8).° Mr. Dina Nath on 


` behalf of the applicants has been unable to 


show me any reason why the same-rule should 
not be applied in this country, vor has he 
been able to refer to any question which 
arises in this matter which oannot satis. 
factorily be determined in the winding up, 
and I accordingly follow the authorities cited 
above and refuse ‚the application. In the 
circumstances, however, I direst that the 
applicants be admitted to prove for their 
debt and the costs they have incurred in the 
suit, 
Application refused. 


(1) (1867) 36 L. J. Ch. 312; 15 L. T, 658. 

(2) (1864) 34 L. J. Oh. 64; 10 Jur. (x. s.) 762; 10 
L. T. (N.s.) 833; 12 W. R. 1069; 146 R. R. 870, 

oi? (1874) 17 Eq. 263; 43 L, J. Ch, 447; 22 W. R, 


^ 


1006 
MUKTA KESHI DEBI V, GIRI BALA DEYL 


CALCUTTA HIGH COURT. 
«ÅPPEAL, FROM APPELLATE Decres No. 329 , 
or 1917. 

June 24, 1918. 

Present :—Mr. Justioe Walmsley and 
Mr. Justice Panton, 

-rnas MUKTA XBSHI DEBI anp 
` ANUGTHER——PLATNTIFES— a 
APPELLANTS 
versus 
Srimatt GIRI BALA DEVI AND OTHERS 
— DEFENDÁN TS ——RESPONDENTS. 

Bengal Tenancy Act (VII B. O. of 1885), s. 66— 
Suit under section for more than one year’s rent, 
maintainability of—Remedy provided by section, when 
can be availed of —Decree granting ejectment on, default 
of payment of four years’ rent, validity of. 

If a landlord in asuit under section 66 of the 
Bengal Tenancy Act asks for more than one year’s 
rent, he disentitles himself to the remedy granted by 
that section. [p. 1007, col. 2.] 

A decree under section 66 of the Bengal Tenancy 
Act directing that the plaintiff landlord should be 
entitled to recover khas possession of the land if four 
years’ rent in arrears claimed and decreed.in the suit 
is not paid, is bad [p. 1007, col. 2.] 

Appeal against the dearee of the District 
Judge, Birbhum, dated the 14th of 
November 1916, affirming that of the 
Munsif, 2nd Court, Bolpur, dated the 18th 
of December 1915. a 

FACTS appear from the judgment. 

` Babu Khitish Ohander Ohakerbarty, for the 
Appellant.—The learned’ Judge in the 
lower Appellate Court has relied on 
Bitanath Midda v. Basudeb Midda (1), 
That case is not good law. I invite your 
Lordships attention to Malkarjun bin 
Shidrameppa Pasare v. Narhari bin 
Shivappa (2). There an objestion was 
taken that a certain wrong person was 
made a party to represent a defendant and 
on the basis of that, a sale took place. 
“Tho Court held that even if the Court was 
wrong, the decree was null and void and 
the only thing for the wronged party was 
to apply to the Court for amendment. 

. Then the case of Dayamoyi v. Ananda Mohan 
Roy (8) does not say anything about under- 
raiyats, but the lower Court says that this case 
is also applicable to the case of urder-radzyats, 
Transferee of an under-ratyatt holding has no 


right: Akhil Chandra Biswas v. Hasan Ali 
(1) 20. L. J. 540, 
(2) 5 0. W. N. 10 at pp. 15 and 16; 2 Bom. L, R. 927; 
27 IA. 216; 25 B. 337; 10 M, L. J. 368; 7 Sar. P.O, 


~~ J. 789 (P. C.). 


(3) 27 Ind, Cas. 61; 42 O. 172; 18 C, W. N. 971; 20 . 


O L, J, 62 G BJ). 
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` Sitanath Midda v. Basudeb Midda 
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Sadagar (4) referred to. It has been held 
there that unless the under-raiyat bas 
acquired occupancy right he cannot transfer. 
In“ the present case the defendants having 
acquired no ocoupancy right their right was 
non-transferable. Even if Dayamoyi’s case 
(3) is applicable, there haying been 
relinquishment and abandonment I am 
entitled to kkas possession, and it has been 
found that during the pendency of the 
suit there has been abandonment within the 
meaning of section 87, Bengal Tenanay Act. 
Babu Santosh Kumar Bose, for the Re- 
spondents.— The landlord, after baving treated 
the holding all along as one and not split 
up, is now stopped from raising the 
point that the lands were split up. So 
far as splitting up is concerned, he has 
no ase. So far as Sitanath "Midda v. 
Basudeb Midda (1) is concerned, that oase 
does not stand alone in my favour. I 
beg to draw your Lordships’ attention to a 
case reported as Jogeshuri Ohowdhrain vy. 
Manomed Ebrahim (5). There it was held 
that such a decree which makes a condition 
precedent that non-payment of rent for- 


four consecutive years will make the 
tenant liable to ejestment, is illegal. The 
decree being illegal and my client’s 


vendor, being not a party tothe suit in 
which the decree was passed, is not bound 
by the decree; hence the purchaser also 
is not liable, and this was also a i 

1). 
Hence ‘the plaintif cannot bring a suit 
against me for my ejectment for non- 
payment of the rent-decree in the snuit 
of the plaintiff under section 66 of the 
Bengal Tenansy Act. 

-Babu Khitish Ohander Ohakerbarty, in 
i —My friends client may not be 
bound by the decree, but the plaintiff is ' 
not bound by the transfer of the tenancy. 
I have not -recognised him. As regards 
abandonment section 67 is not exhaustive 
and this has been held in Dayamoy?’s case (3), 
and your Lordships have held the same 
view in Ramyad Sahu v. Bindeswart Kumar 
Upadhay (6). So far as the oases in 
Jogeshurt Chowdhrain vw. Mahomed Hbrahim 
(5) and Ramyad “Sahu v. Bindeswart Kumar 


(4) 20 Ind, Cas. 698; 18 0.-L. J. 262 at p. 264; 19 
O.W. N. 246. 

(5) 14 0. 33; 7 Ind, Deo, (N. 8.) 28. 

(8) 60. L, J. 102, 
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Upadhay (5) cited by my learned friend 
are concerned, - those ‘were decided on..the 
‘basis of the case in Sitanath. Midda v. 
Basudeb Midda (1) and hence those were 
correctly decided as well, 

JUDGMENT. 

Waimsnty, J.—The  plaintiffe-appellants 
‘brought this suit to recover khas possession 
of a certain plot of land on declaration 
of their title thereto. Their oase was that 
two brothers Jagabandhu and Nabin held 
the ‘land under them as under- ratyats, 
each brother having a separate plot which 
he held apart from the other brother. 
‘ Both brothers are dead and the defendants 


Nos. 4, 5 and 7 now represent the deceased. 


Nabin. Sometime in 1913 the. plaintiffs’ 
brought a suit purporting to be under 
segtion 66 of .the Bengal Tenancy Act 
“against the representatives of both the 
brothers and obtained a decree to the 
effect that if the decretal amount were not 
paid within fifteen days, the plaintiffs 
would be entitled to enter into possession 
of the land. The amount specified was 
not paid and the plaintiffs obtained 
symbolical pessession. Then the defendant 
‘No. 1, the contesting defendant, appeared 
on the séene. She said that defendant 
No. 8 had obtained a decree against Nabin 
and put the decree into execution aguinst 
Nabin’s widow and daughters and in 
execution sold Nabin’s share in the holding 
and bought it himself and that he had 
subsequently transferred it to her, če, the 
defendant No. 1. She made a claim under 
Order KAT, rule 100, Civil Prosedure Code, 
for the purpose of recovering possession, 
but during the course of the investigation 
of her claim she made a statement to the 
effect that she was actually in possession; 
and the Court accordingly dismissed the 
claim. Then‘on 28rd January 1915 the 
‘plaintiffs brought the ‘present suit, In 
answer to the plaintiffs the defendant 
No. 1 filed a long written statement, 
amongst other things, challenging the nature 
of the plaintiffs’ interest in the land and 
their assertions regarding the defendant’s 
interest. When the case came to Court 
- it was agreed that two preliminary issues 
should be tried, the first of them relating 
to the decree obtained by the plaintiffs 
under section 66, and the Munsif proceeded 
to decide these two issues, 
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Is the suit brought by the plain tiff 
against the brothers under section tô they 
had asked forrent of four years, not for 
one year only, and an objection was taken 


on behalf of the defendant No. 1 that 
by asking for four years’ reut they had 
disentitled themselyes to the remedy 


granted by section 66. The Munsif upheld 
this contention, relying on the case of 
Sitanath Midda v. Basudeb Midda (1). 
He also found the other issues against the 
plaintiffs, but that followed as a necessary 
consequence on his finding on the frst 
issue. The plaintiffs appealed to the 
District Judge and the learned District 
Judge upheld the desision of the first 
Court.” n 

It is now contended- bafore us that the 
Courts below are wrong in holding that 
the decrees passed in the ‘plaintiffs’ suit 
under section 65 was bad. The authority 
I have jast mentioned is quite clear on 
the point. It” follows an earlier case 
reported as Jogeshur: Ohowdhrain vy. Mahomed 
Ebrahim (5) and I do not mys3lf entertain 
any doubt about the correctness of these 
decisions. It follows that the decree 
directing that the plaintiffs should be 
enlitled to recover khas possession of the 
land if four years’ rent was not paid 
was bad. Further the defendant No, 1 
was not a party to those proceedings, 
actually at that time 
in possession of the land. Now the case 
for the plaintiffs as set out in their plaint 
is clearly based upon that decree. The 
whole of the plaint makes it plain that 
they claimed to be put in possession of 
the land on the ground that the sum of 
money mentioned in the decree passed in 
that suit had not been paid to them by 
the defendants. It follows, therefore, I 
think, that on this ground salone the 
plaintiffs’ suit was rightly dismissed, If 
the plaintiffs bring another suit to evict 
the defendant No. 1 as a trespasser, the 
other points which have been mentioned 
in this appeal’ will arise. We express 
no opinion regarding those points or 
regarding the views set out in the judg- 
ment of the learned Judges. For the reasons 
given I think that the appeal should be 
dismissed with costs. 

Panton, J.—I agree, 

Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
Seconp Crvin Appear No. 1544 or 1516. 
June 5, 1918. 

Present:—Sir George Knox, Kr., Acting Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
ANANDGIR—Derenpart—AppzLuant 
versus 


SRI NIWAS—Psaintivr—Respoxpent, 


Agra Tenancy Act (II of 1901), ss. 158, 193—Suit to 
establish right to muafi, dismissal of—Appeal-—-Remand 
order of —Appeal, second, whether lies. 
Plaintiff broughta suitin the Revenuo Court for 
a Geclaration that he was the proprietor of a 
„disputed muayi, The suit was dismissed but on 
` “appeal the District Judge declared that the:zplaintiff 
~ wasa rent-freo grantee of so much of the land in 
suit as he was oocupancy tenaut of, and remanded 
the suit to the lower Court for determination of 
the revenue payable by the plaintiff: 

. Held, that by virtue of section 198 (a) of the Agra 
Tenancy Act no second appeal lay against the order 
of the District Judge. x 


Second appeal from a decision of the 
Distriot Judge, Cawnpore, modifying a decree 
of the Assistant Collector, First Class, 
Fatehpur. $ 

Mr. Haribans Sahai, for Mr. Nawal Khishore, 


for the Appellant. : 
Mr. N. C. Vaish, for the Respondent. 


JUDGMENT.—The plaintiff in the Court 
of first instance is the respondent here. 
He brought a suit in the Revenue-Court 
in which he prayed that he might be 
declared proprietor of a disputed muafi and 
that costs, eto, might be granted to him. 
The Court of first instance dismissed his 
claim altogether. He then wentin appeal 
to the Distriot Judge of Cawnpore, who ‘order- 
ed that the decree of the lower Court, 
that is to say, the Court of first instance, 
dated the 13th of March 1916, be sat 
aside ‘and the appeal be allowed tn the 
extent that the plaintiff was entitled to 
be declared rent-free grantee of so much 
of the land in suit as he was then enter- 

“ed in the revenue papers as occupancy ten- 
ant of the same. The order, however, did 
not stop here. It went on as follows:— 
“That the suit be remanded tothe lower 
Court for determination of the revenue 
payable by the plaintiff appellant.” The 
defendant has now come to this Court and 

“aske that the decree of the lower Appellate 
Caurt. be set aside and the desree of .the 
Assistant Collector be restored or any other 
order, tbat may be deemed fit, 
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be passed. Various pleas were then seb 
out attacking the judgment of the District 
Judge. Upon the appeal being called on 
in this Court for hearing, a preliminary. 
objestion was at once raised on behalf of 
the plaintiff-respondent, namely, that no 
second appeal lies from the order~of the 
Distriot Judge. ln support of the conten- 
tion stand, was taken upon sestion 193 of 
the Agra Tenancy Act of 1901, and it 
was contended on the ground set out in 
clause (a) of section 193 that the provi- 
sions of the Code of Civil Procedure did 
not apply to the procedure in suits and 
other proceedings _under the Rent Aot. 
Our attention was called to the case of- 
. Vilayat Husen vw. Maharaja Mahendra 
Ohandra Nandy (1) and Gulzari Lal v. 
Latif. Husain (2). The learned Vakil for 
the appellant meets this objection by main-- 
taining that he is not appealing from any 
order but from a deoree, and so seeks to 
bring the case away from alause (a) of 
section 193. He dwelt a great deal upon 
the hardship that, ifit was held otherwise, 
he would have no remedy. Be that as 
it may, we are here not to make law but 
to expound it as it stands, and it appears 
to ua that the only meaning we can put 
upon clause (a) of section 193 of the Rent 
Act is that no appeal lies from an order 
of this kind. He sontended that the deci- 
„Sion of the District Judge of Cawnpore 
was in reality a preliminary decree. We’ 
have considered this, but we are unable to 
agree with it. The Tenancy Aot says 
nothing from first to last about prelimi- 
nary or final decrees. The result ig that 
the. objection prevails and the appeal is 
dismissed with costs. There is a -cro3s ob. 
jection but we have heard nothing about 
it from the beginning of the case up to this 
moment. It stands dismissed. 


Appeal dismissed. 


(1) 28 A. 88; A. W, N, (1905) 198, 
(2) 85 Ind. Cas, 27; 14 A. L. J. 84; 38 A, 181 
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N k memea te Oia O-O mannas 


Abwab—Annual payment for upkeep of embank- 


mente, nature of—Long-continued payment from 
time immemorial, whether creates title in favour of 
recipient, & 


An annual sum claimed by the Government from 
Government khas mahal tenants in respect of certain 
“embankments the upkeep of which is neceszary for 
the preservation of the lands of the tenants, is not an 
“abwab. 


A long-continued payment beyond the memory 
of man of an annual sum is in itself a title in 
“favour of the recipient of such sum. ` © IDA 


NARAIN JANA v. SEORETARY OF STATE, 22 C. W. N 


Accounts,-suit for—Death of agent—Legal sepre- i 


v. 823 
97 


sentatives of agent, liability of—Preeedure. 


The death of an agent during the pendency of a 
suit against him for accounts does not exonerate his 
legal representatives from all liability to the princi- 


pal. 


After the death of the agent the proper pro- 


cedure in the suit wonld be that the statement of 
claim putin by the plaintiff ‘should be-investigated, 
preferably by a Commiésioner in the presence of 


the representatives òf the 


deceased agent. The 


onus would bs on the plaintiff to prove each item 
in the sum which he claima, i.e., to prove that each 
item was actually realised by the agent and further 
that it waa not paid to his credit> The represent- 
atives of the deceased agent would-be at liberty to 
= adduce such evidence as they please to show either 
that the money was not realised by the agent or 
that after realisation it was paid to the „plaintiff, 
The amount actually due being thus ascertained, the 
Court would pass a decree against the assets of the 
deceased agent in the hands of the representatives. 
Cc Ser SEKHARESWAR Roy v, HAJIBANNESSA ‘S71 





» whether can be-adjudicated where no further 


relief can be granted. " 


‘ Apart from 


any special statutory provision, 


accounts cannot be adjudicated upon by a Court 
when no further relief can be granted. Ordinarily 
a suit for accounts upon a mortgage cannot be main- 


tained by the mortgagor unless he also asks for ` 


redemption. 


“An adjudication. which cannot be the basis of 
any relief is not binding on the parties, N Mor, ND 
Bam SUKY v, BANG NARAIN 


~ 


Acts -General. 


Act 1850—XXL See Caste ‘Disauinrties Rumoyat 
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Act. ‘ 
1859—XIIT. See Woruman's Breacn or Cox- 
~. TRACT AcT. 


1860—XLV. See PENAL Cope. 

1865—X. See SUCCESSION Act. 

1867—IIL. See PUBLIC GAMBLING ACT. 
1869—IV. See Divorce Act. 

1870—VIL. See Counr Fres Act. 

1872—I. See EVIDENCE Act. 

1872—IX. See Conr&act Act. 

1872—XV. See Onnistian MARRIAGR Act. 
J877—I. See Speciric RELIEF Act. 

1878—-XI. See ARMS ACT, 

1881—V. See PROBATE AND ADMINISTRATION Act, 
1881—XXVL See NEGOTIABLE INSTRUMENTS ACT. 
1882—IL See TRUSTS Acr. 

1882 —1V. See TRANSFER OF PROPERTY Act, 
1862—V. See EASEMENTS ACT. ` 

1882—XILY. See Civiu PROCEDURE CODE. 
1883——XI1X. See LAND IMPROVEMENT Loans ACT. 


_1887—VII. See Suits VALUATION Act. 


PROVINCIAL SMALL 
Courts ACT. 
1890— VIII, See GUARDIANS AND Warps Act. 
1890-—IX. See RAILWAYS Act, 

1893— 1V. See Partition Act. . 
1897—VIII. See REFORMATORY SCHOOLS ACT. 
1898 —V, See CRIMINAL PROCEDURE CODE. 
1899— 11. See STAMP Act 

1899— IK. See ARBITRATION ACT. 

1904— VIII, See UNIVERSITIES Act. 

1907—111. See PROVINCIAL INSOLVENCY Act. 
1908—V. See CIVIL PROCEDURE CODE. 
1908—IX. See LIMITATION Act, 

1908—XVI. See REGISTRATION Act. 

1909— 111. See Prestpexcy Towns INGOLVRNCY 

Act. 
3918—VII. See COMPANIES Act. 
1914—VIII. See Moror VEHICLES Act, 
Acts—(Local)—Bengal. 
1€59—XI. See BENGAL Land REVENUR BALES 
Act, 

1866—IV.. See CALCUTTA PoLICE Act. 

1876—VI. See Cota Nacrur ENcuMBERED 
Estates Act, | 

1876— VII. See Bexcar LAND REGISTRATION Act, 

1884—IITI. See BENGAL MUNICIPAL ACT. 

1855— VIII. See BENGAL TENANCY ACT. 

1603 —1. See BENGAL YENANCY (VALIDATION 
AND AMENDMENT) Act. 

1609 —V. See BENGAL Excise Act, 4 


1887—IX. See Causes 
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Acts—(Local)—Bihar and Orissa. Administration of asse £S—concld. 


Act 1918—IT. See ORISSA Tenancy ACT. ee 
Acts—(Local)b—Bombay. 


=- -1879-—V. See BOMBAY LAND REVENUE OODE. 

1888—III. See City or BOMBAY MUNICIPAL ÀCT. 

1888—VI. See Gusa4zar TALUQDARS ACT. 

1901-—111. See’ Bompay Districr MUNICIPAT t- 
‘ TIES Act, 


Acts—(Local)—Burma. 


1898-—XIII See Burma Laws Acr. 
1917—Y. See Bursa Excise Act. 


Acts--(Local)—C. P. 
—— 1898-—XI. See C. P. Tenancy Act. | > 
—— 1908—XVI. See O. P,-MUNICIPAL Act, 


Acts—(Local)—Madras. 


1859—~-X XIV. See Mapras POLICE Act. | 
18€4—1I, See MADRAS REVENUE Recovery Act. 
1895— 111. See MARAS HEREDITARY VILLAGE 
> OFFICES Xer 
1909—1. See MALABAR CoMPENSATION FOR 
TENANTE’ IMPROVEMENTS Act 

1904—IIT. See Mapras CITY MUNICIPAL Act. 
1908 -—I. See MADRAS ESTATES LAND ACT, 


Acts—(Local)—Punjab. 


1887-—XVI. See PUNJAB TENANCY ACT. 

1900—-1. See PUNJAB LIMITATION (ANCESTRAL 

- a LAND ALIENATION) ACT. 

1913—I. See PUNJAB PRE-EMPTIQN ACT. 

1914—III: See PUNJAB Courts ACT. ~ 
Acts—(Local—u. P. 


1868-— KIK. See OUDH Renr Aor. s 

1869 —1, See OUDE ESTATES Act, - 

1876—XVIIL. See Oun Laws ACT. . z 

1886-—-XXII, See OuDH RENT Act, 

1901-—II. See AGRA TENANCY Act. 

1901—III. See U, P. LAND REVENUE Act, 

1912—IV. See U. P, Court or WARDS ACT. 
-1916—II. See U. P. MUNICIPADITIES Act, 


Regulations. 
Reg’. 1802—XXV, See REGULATION. 
1803——I, See MADRAS REGULATION. 
1803--IE. See Mapras REGULATION. 
1825— XI. See BENGAL ALLUVION AND DILUVION 
REGULATION, i 
1828-—VII. See MADRAS REGULATION. 
1831—VI. See REGULATION. 
1872 —1H. See SANTHAL PARGANAS REGULATION, 
Statutes. 


1915—(V & VI Geo. V. O. 61), See GOVERNMENT oF 
Administration of a 
- 1 assets—Priority— 

Crown debts —Mortgage, English, debts ware) nA 

Mortgagee, rights of —Fiztures, whether pass to mort- 

gagee ~ Shares, deposit of, effect of—Civil Procedure 

Gode (Act V of 1908), O. XX, r, 13 (2)—Presidency 

Towns Insolvency Act (IIE of 1904), s. 49. 

Inthe distribution of the assets of a deceased 
person whose estate is under administration by a 
decree of the Court, under Order XX, rule i. 2 
Code of Civil Procedure, read with section 4u of the 
Presidency Towns Insolvency Aot, all debts due to 
the crown must be paid in priority over all other 
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debts, secured or unsecured, except debts secured by 
@ first mortgage in English form. 

In an English mortgage the ownership is wholly 
transferred to the creditor, which is, however, Hable 
to be divested by the repayment of the loan on an 
appointed day. The mortgagee has the right to 
enter upon possession of the property immediately 
upon execution of the deed, unless the possession of 
the mortgagoris protected by a covenant for quiet 
enjoyment till default. The mortgagor has only the 
right toredeem. The mortgugee is not obliged to 
apply for sale of the property mortgaged under 
rule {8 of the Presidency Towns Insolvency Act. 
He has no debt proveable in the insolvency until his 
security has been valued or realised. He stands 
outside the bankruptcy, + 

The general rule is that unless a contrary intention 
is shown; a mortgage of land or buildings passes the 
right to the fixtures then upon the premises, and’ 
fixtures attached by the mortgagor.fo the property 
after the date of the mortgage will also, except 
underan agreement to the contrary, .pass tothe 
mortgagee. 

The ownership of the property passes to the first 
mortgagee in an English mortgage but not to tha 
puisne morigagees. 

The rule of law, that where the titles of the Crown 
and of the subject concur the title of the Crown shall 
be preferred, except so far as the Legislature has 
thought fit to interfere with it, appears to be one of 
universal application. 

Shares merely deposited and not soctually. transe 
ferred do not create a right in favour of the depositee 
superior to the right of the Crown. © BANK or UPPER 
INDIA ©. ADMINISTRATOR-GENERAL OF BENGAL, 22 0, 
W. N. 793; 45 C. 653 529 


Adverse possession 694 
as against trustee—Limitation Act (IX of 
1903), 8.10, Sch. I, Art. 124, applicability of. 
_ Section 10 of the Limitation Act applies only ~ 
where the person setting up adverse | possession 
claims adversely tothe beneficial owner. Where, 
however, a person has been performing the duties 
of a shebait of an idol and applying tlie trust funds to 
the proper purposes of the trust and claims the right 
to hold that office and to perform those duties, 
section 10 of the Limitation Act has no application 
aud he can acquire that right as against the original 
shebajt hy adverse possession. P 
By Article i24 of the Limitation Act a suit for pos- | 
session of an héreditary office is barred after 12 years 
fromthe time when the defendant takes possession 
adversely to the plaintiff. Articles 134 and 144 do 
not apply to such oases.. Pat NATHE PUJARI v. 
Rapua BINODE NAIK, 4 P. L. W. 283; 3 P. L. J. 327; 
(1918) Par, 247 $ 29 
Joint holding—Co-sharer in exclusive posses. 
sion, effect of. q 
Where one member of a joint family alone ocou- 
pies the joint estate, that by itself affords no evi- 
dence of exclusion of other interested members of 
the family Uninterrupted sole possession of such 
property, without more, must be referred to the 
lawful title possessed by the juiut holder to use 
the joint estare, and canniot ba regarded as an 
assertion of a right tohold it as sepkrate, so as tọ 


y 
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Adverse possession—coneld. 


assert an adverse claim against other interested 
members. 


Where possession can be either lawful or unlaw- 


ful, in the absence of evidence, it must be assumed 


“bobo the former. 
Plaintiffs and defendants were joint owners of 
an estate and were recorded in the revenue papers 
~ as such. It appeared, however, that the defendants 
alone had been in possession of the joint estate. In 
` 1890 the revenue records were the subject of 
challenge, but the defendants took no steps to get 
them rectified, with the result that the plaintiffs 
. continued to be recorded as owners of their joint 
share: 

Held, that the mere fact that the defendants had 
all along held possession of the joint estate did not 
amount to an adverse exclusion of the plaintiffs from 
their joint share. P C HARDIT SINGH v, GURMUKH 
SINGH, 58 P. W. R. 1918; 64 P. R. 1918; 24 M. L. T. 
389; 28 C. L. J. 437; 20 Bom. L. R. 1064 626 

Question of law and fact--Possession suffi- 
cient to extinguish title of true owner, sania of 





, tacking of, when allowable— Mortgagee from 
trespasser, whether can tack possession of himself and 
trespasser as against true owner. 

In cases where the tacking -of possessions is 
allowad, it is essential that the “adverse possessions 
which are to bo tacked must be of the same or of 
an identical nature. Thus; a mortgagee from. a 
trespasser cannot, as against the true owner, tack his 
mortgagee possession to that of his mortgagor, the 
reason being thatthe latter isa trespasser on the 
proprietary . right, whilst the mortgagee holds 
adversely merely to the extent of his mortgagee 
interest, O SAIYED-UN-NISA v. MAIKU Lan, 6 O. D. 
J. 891 687 





Trespasser, position of —Owner, remedies of — 
~ Ejectmen nt, guit for, after twelve years, maintainability 

of: or oe 

Although a landlord has an option to treat a 
person oultivating his land without his permission 
asu trespasser and to sue him for possession and 
damages in the Civil Court or to treat him as a 
tenant and to sue him for rent for the occupation 
of the game ata fair and equitable rate, he cannot 
exercise that choice with any effect after a hostile 
title has been acquired by the occupant by reason 
of his adverse possession for more than 12 years. 
The effect of the existence of- adverse possession 
for such a period is to extinguish the remedy of 
the real owner and the proceedings, if any, taken 
“by him in the Revenue Court to eject the occupant 
-by notice, as if "he were a tenant-at-will, are without 
jurisdiction, O Suxo Gorino v. AMBIKA Prasan,.5 O. 
L. J. 4565 930 
Agra Tenancy Act (II of 1901), sao 





S. 20—Mortgage of GENENG holding, 
validity of—Redemption, suit for, maintainability of. 
Plaintiff purported to make a usufructuary mort- 
gage of an occupancy tenancy, which was illegal 
having regard tothe provisions of section 20 of the 
Agra Tenancy Act. He then brought a suit to redeem 
the property: 

Held, that the suit was maintainable and ‘that the 

, plaintiff was entitled to get back the property 
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Agra Tenancy Act-—conold, 


on payment of the mortgage money. A RAMzAN ve 
Bauxnat Rat, 16 A. L. J, 747 852 
ss. 95, 177 (f), 202 —Jurisdiction of 

Revenue Mourts-—Suit under s. 95 for declaration of 

nature of tenancy—Objection as to jurisdiction. of 

Revenue Court—Appeal, whether les to District 

Judge. 

Adefendant in a revenue suit cannot be allowed 
by formally raising an untenable plea of jurisdiction 
to take the case from the Revenue Court to the Civil 
Court. , 

Plaintiff was dirécted by a Civil Court, under section 
202 of the Agra Tenancy Act, to bring a suit in the 





‘Revente Court for determination of the nature of 


his tenancy. He thereupon brought a suit under 
section 95 of the Act which was heard by an Assist- 
ant Collectof. The defendant objected that the 
Revenue Court had no jurisdiction to hear the suit, 
but the objection was overruled: 

Held, that the suit, being one under section 95 of 
the Agra Tenancy Act and having been brought in 


- compliance with an order of the Civil Court, could 


be heard only by 8 Revenue Court, and that no 
question of jurisdiction had, therefore, been decided 
by the Revenue Court, so that an appeal against the 
decision of the Revenue Court did not lie to the 
District Judge under section 177, clause™f) of the 
Agra Tenancy Act Deo NARAIN SINGH v. SITLA 
Baksa SINGH, 40 A. 177: 16 A L. J. 590 
SS. 152, 193 —suit to establish right to 
muafi, dismissal of—Appeal ~Remand, order of— 

Appeal, second, whether lies. 

Plaintiff broughta suitin the Revenuo Court for 
a declaration that he was the proprietor of a 
disputed muaf. The sait was dismissed bat on 
appeal the District Judge declared that the plaintiff 
was a rent-free grantee of sp much ofthe land in 
suit as he was occupancy teraut of, and remanded 
the suit to the lower Couri for determination of 
the revenue payable by the plaintiff: 

Held, that by virtue of secticn 193 (a) of the Agra 
Tenancy Act no second appeal Jay against the order 








of the District Judge. A ANANTGIR vù, Srinivas, 16 
A. L.J. 744 j08 
S. WHA (f) 891 
al 1008 
— 193 891 
Appeal “(CiviD 171 





Appellate Court refusing to accept report of 
Commissioner, whether bound to order fresh local 
enquiry — ~Commissioner, examination aa 
of Court. 

Where an Appellate Court refuses to accept the 
report of the Commissioner for local inquiry, it is 
not bound to ordera fresh local inquiry. The matter 
is within the discretion of the Court. 

On an application by a party for the examination 
of the Commissioner for local inquiry the Oourt is 
bound to see that thereis some real ground for 
examining the Commissioner and that the application 
has not been made for the purpose of annoying him 
or „for some frivolous purpose. The Court has a 
discretion as to whether is should permit or refuse 
a party to examine the Commissioner. © JADAYENDRA 
NANDAN Das MAHAPTRA v, QAJENDRA NARAIN Das 
MAHAPATRA, 2450. L.J 2087 
by some of several defendants—~(Qo-defendant 





` 
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Appeal (Civil)—contd. 


“not made party to appeal—Decree against co-defend- 

ant, validity of—Appellate Court, power of, to add 

parties, 
~ Where some of several defendants appeal from a 
decree without bringing their co-defendants before” 
the Appellate Court as respondents, the Appellate 
Court has no jurisdiction to pass any decree against 
the co-defendants without adding them as parties to 
the appeal. 

An appeal having been preferred by some of the 
defendanis, the Appellate Court set aside the decree 
of the lower Court as against them and” made a new 
decree against a co-defendant who was nob are- 
spondent to the appeal. Thereupon the latter applied 
for the restoration and re-hearing of the appeal in 
his presence: 

Held, that although no provision oft the Civil Pro- 
cedure Code dealt with such a case, yet the Appellate 
Court should restore the appeal and re-hear it in 
the presence of the co-defendant after adding him 
as a párty. © DURGA CHARAN v. LAKHI NArAIN 917 
“Death of respondent Notice not served on 

representative—Appeal decreed ex parte—Applica- 

tion for re-hearing — Limitation—Death of appellant 

— Appeal dismissed for default—Application to bring 

representative on record —Procedure. 

The pre-omptor and the vendee both appealed from 
adecree ina pre-emption suit. Before the appeals 
could be heard the vendee diod, and his appeal was 
dismissed -for default. The pre-emptor applied to 
bring the representative of the deceased vendee on 
the record. “The application was granted, but before 
the notice could be served on the representative 
the pre-emptor's appeal was decreed ex parte. The 
vendee’s representative thereupon made an appli- 
cation (a) for setting aside the ex parte decree inthe 
pre-emptor’s appoal and (b) for gotting himself 
substituted on the record as appellant in his father’s 

lace: 

Held, (1) that no notice. having been~served on 
the applicant, Ti Imitation for the application for 
re-hearing the appeal which had been decreed ex 
parte commenced from the date on which the appli- 





‘cant had knowledge of the decree; 


(2) that as the “deceased vendee could not make 
default, his representative had the usual period of 


INDIAN OASEE, - 


six months for applying to be brought on to the ~ 


record, the order of dismissal for d-faut being-inap- 
propriate : and inoperative as a bar. P Daurar RAI v, 
JAGAT Ram, 96 P. R. 1918 962 
Minor respondent-—Appellant, Saiture- of, to 
furnish security for costs of guardian ad litem—Dis- 
missal of appeal against minor—Transfer of appeal 
— Decree against minor—Dismissal order, effect of. 





One of the respondents to an appeal in a mortgage Nn 


suit being a minor, the District Judge appointed the 
Nazir of his Court to act asthe guardian ad litem of 
the minor. The appellant, however, failed to furnish 
security for the costs of the guardian ad litem and 
the appeal was consequently dismissed as against 
the minor. Subsequently the appeal was transferred 
to the Snbordinate |udge, who heard a, Pleader 
instructed by a third person on behalf of the minor 
and decreed the appeal. A few days after, the 
Subordinate Judge, ‘on being informed of the order 
passed by the District Judgo, vacated his own order 
aginst the minor and dismissed the appeal as 


second appeal. 


{i918 
Appeal (Civil) —concld. 


against him: 

Held, that the order of dismissal passed by the 
the District Judge was a perfectly good order and 
was operative until ib was set aside. © Katnasi 
CHANDRA Kanpor v. HARIHAR PATRA 
Parties, necessary, not brought before Court, 

effect of. 

An appeal cannot proceed unless all the parties 
necessary for the . determination of the case are 
brought before the Court. © AZIMUDDIN MANDAL v. 
TARA Nee Guosz, 28 C. L. J. 201 63 

right of, against order in execution that 
certain’ properties were fraudulently concealed by < 

judgment-debtor - 15 

, right of-—Eaecution— Order overruling judg- 
ment- debtor s objection to valuation, sharia appeal- 
able. 

There is no right of appeal against an order of the 
executing Court overruling the judgment-debtor’s 
objection. to the valuation put in by the decree- 
holder in the sale proclamation and refusing the 
judgment-debtor’ s prayer for adjournment of the sale 
and issue of afresh proclamation. © Buyoy KRISHNA 
Nanny v. DHARENDRA KRISHNA DEB - 512 

, whether competent against decision on 
. question of value for purposes of Court-fee 
incidental to decision on question of value for pur- 
poses of jurisdiction 
, whether lies against order direotihg attach. 
ed occupaucy holding to be sold 
, whether lies “against order directing costs 
of suit to be recovered personally from mortgagor 











Appeal (second)—Appellate Court shutting 
out admissible evidence, effect of—Remand. 

Where certain documonts having some bearing on 
the case were improperly excluded from considera- 
tion by the Appellate.Court on the ground that they 
were inadmissible in evidence: 

Held, that as it was impossible to say ‘what 
effect the consideration of those documents, as evi- 
dence, might have had upon the judgment of the 
Appellate Court it could not be said that the Appéllate 
Court had properly considered all the evidence in 
the case and that, therofote, the decree of the 
Appellate Court must be set aside and the case 
remanded for a re-hearing of the appeal on con- 
sideration bf the whole of the evidence including’ 
those documents. © Brinnasan CHANDRA De v. 
KRISHNA MORAN De” 159 
-~ Document, statement in, value of ~High Court, 

whether can intarfere with finding of lower Appellate 

Court. 

The weight to be attached to a Ki ir a 
rent receipt or any other document is a matter 
within the cognisance of the Court of first appeal, 
with which the High Court in second appeal is not 
entitled to interfere. © Sarien OHANDRA MUSTAFI v. 
ABDUL MAJID MAHAMAD 7 

‘Finding of fact not based on evidence, 

Where the finding of a lower Appellate Court ona 
question of fact is not based on evidence or proceeds 
on a wrong principle, it is-open to question in 
P Gaxoa Ram v. DEWA Sines, 28 P. 
L. R. 1918; 92 P. W. B. 1918 39g ~ 

Finding of faot, when binding ~ Evidence not 
considered, effect of. 





< 
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i Appeal (second)—conola, `o 


- 


The High Court is competent to determine a point 

of fact in second appeal if it appears from the 
judgment of the lower Appellate Court that it failed 
“to consider all the. evidence onthe. record relating 
to that point. O Kuss BIHARI Prasan v. Basveo 
Prasad, 6 O. L. J. 464 ™- ; . 950 


on 





Sor first time. 


A question of limitation can be raised in second 

~ appeal even where it has not been seb up as a 
defence in any of the lower Courts. © NARASINGHA 
Bana Goswami v, PROLHODMAN TEVARI, 22 C. W. N. 


994 ; 25 


& O. 5f 1913) 


Arbitration Act (IX of. 1899), S. 19— 

, Stay of suit—Umpwe, appointment of, certainty of 
bias in—Order directing stay for limited period, 
validity of—Mutual mistake on matter of fact not 
essential to contract, effect of. 

An arbitration -tribunal in which the ultimate 
decision rests with the nominee of a class to which 
one .of the parties belongs cannot be said to be an 
impartial tribunal. 
“Whew a Court finds that an agreement of reference 
to arbitration provides for the appointment of an 

_umpire who would most certainly tilt the scales 
against one party, the Court should retain its juris- 
diction to try. the suit and refuse any application for 
stay thereof. - 

An order for stay under section £9 of the Arbitra- 
tion Act ought not to bo restricted by a time limit, 

Where an agreement of reference providéd that 
in case of dispate the matter should be referred to 
the arbitration of two merchants who were members 
of the Karachi Indian Merchants Association and in 
case of disagreement between the arbitrators, toan 
umpire nominated by ‘the said arbitrators or in case 
of their inability to do so by thé Managing Committee 
of the Association, and it was prdved at the, trial 
that.the Rules of the Association were soimpertectly 
drafted and the Association so loosely constituted 
that the establishment of a valid tribunal of arbitra- 
tors was a matter of considerable difficulty: 

Held, per Pratt, J. C.—That under such circum- 
stances the Court would hesitate to enforce the 
arbitration. - 


Per Fawcett, A. J. C.—That both the parties 
appeared to be under » mistake of fact -as to the 
validity of the constitution of the Association but 
as the matterwas not one essential to the agreement, 
the agreement of reference was not void under 
section YO of the Contract Act and hence could not be 
avoided on this ground. 


“The Court should exercise its discretion, in refusing 
to stay a suit or granting leave to revoke. asub- 
‘mission, in a sparing and cautious manner and should 
not do so, unlessthe applicant can establish that 


Wa 


there is good ground for apprehending that there ` 


will be a failure of justice if the reference to arbi- 
tration is allowed to proceed. $ Goverpwanpas 
eVISHINDAS RaTANCHAND V, RAMCHAND MANJIMAL, 12 
S. L-R. 4l i 8 


™. 8 . 
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“Limitation,-question-of, whether can be raised, 
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, Whether lies in suit to recover registration 
z” fee under section 81 of Orissa Tenancy Act (IT B.. 
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Arms Act (XI of 1878), ss. 19 (f), 30 
—Search by Police Officer specially empowered to 
conduct serrches, legality of. 

The power of search in respect of an offence 
punishable under section 19, clause (f) of the Arms 
Act, must, by virtue of section 80 of the Act, be 
exercised in the presence of some officer specially 
appointed by name or in virtue of his office by the 
Local Government. in this behalf. 

Where a Police Officer in chargo ofa reporting 
section is specially empowered, by the Local Govern- 
ment to conduct searches in respect of offences 
under section 19, clause (f) of the Arms Act, a 
search conducted by such officerin respect of ar 
offence under that clause without obtaining a 
warrant from a Magistrate is not illegal. A Basu 


` 


Ras v. EMPEROR, 16 A, L.J. 721; 19 Cr. L. J. 949 


——— S. 30 80I 
Benami transaction—Puichase made by 
father in name of son--Presumption—Burden of proof 

ELstoppel— Purchaser fromostensible owner, position of 

Notice of title of true owner, effect of. 

Where a purchase of realestite is made by a 
father in the name of his son, the presumption is in 
favour of its being a benami purchase and the burden 
of proof ties on the party in whose name the estate is 
purchased to prove that he is solely entitled to the 
legal and beneficial interest in such purchased estate. 

The mere fact that a man has built a house and 
put his son’s name on a tablet in it does not signify 

„that the house belongs to the son. 

Where a vendes from an ostensible owner is aware 
that he is purchasing a doubtful title and also 
receives direct notice of the true owner's claim before 
registration of the deed the true owner is not estopped 
from setting up his title as against the purchaser, 
P GAULAN DASTGIR-v. TEJA SINGH, 73 P. R. 19:6; 
159 P. W. R., 1918 $ . 357 


Bengal Alluvion and, Diluvion 
Regulation (XI of 1825), ss. 4, 5— 
Accretion ~ Re-formation in situ—‘Small and shallow 
river,’ meaning of. j 
Primarily where a party can show that char land 

is in fact are-formation in situ of land identifiable 

as his own, heis entitled to that land even though 
it may have been for a period submerged. 

Section 4 of the Bengal Alluvion and Diluvion 
Regulation of 1825 asa whole was not intended to 
apply to lands which had been previously in existenc 
and the property of individuals. Section 5 of the 
Regulation was intended to apply to such lands. 

The expression “small and shallowriver” in clause 
(4) of section 4 of the Bengal Alluvion and Diluvion 
Regulation is used in contradistinction to the expres- 
sion “large and navigable” used in clause (3) of the 
same section. 
` The bed of a large and, navigable river would not 
be settled with a private owner. Pat NANDAKISHORE 
Jacativ. NIDHI Binara, 3 P. L. J. 438; (19.8) Par. 
26';&P L. W. 194 ` 102 


Bengal Excise Act (V B. C. of 1909), 
SS. 46, 83 (a) - Offence under s. 46— 
-Complaint by Police Officer below rank of officer-in- 
charge of Police Station, legality of—Magistrate, 
jurisdiction of, to. take cognizance of offence—Crimi- 
tad Code (Act V of 1898), ss. 530 (pò, 
537, 


` 
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On the report of a Junior Sub-Inspector of Police 
-below the rank of an officer-in-charge of a Police 
Station, a Magistrate took cognizance of a case under 
section 45 of the Bengal Excisé Act and convicted 
the offender: A 
Held, (1) that the Magistrate's proceedings were 
void under clause ip) of section 630, Criminal Pro- 
cedure Code, inasmuch as he was debarred by 
section 83 a) of the Bengal Excise Act from taking 
cognizance of the case on such a report oy complaint; 
(2) that the defect in tha proceedings was nota 
mere irregularity to which section 537, Criminal Pro- 
cedure Code, applied, as that section presupposed a 
trial by a Court of competent jurisdiction. C 
JALALUDDIN PEsHAWARI V. EMPEROR, .9 CRL. BIS 
fiend Registration Act (Vil 
Bengal Lan egistration Ac 
B. C. of 1876) = 710 
Bengal Land Revenue Sales Act 
- (XIB. C. of 1859), ss. 3,5, 6, 33— 
? Sale for arrears of Government revenue—“Illegality” 
and “irregularity,” distinction between—‘‘Official 
Gazette” —Publication in vernacular Gazette, whether 


necessary. ot S 
Failure to notify in the vernacular Government 





Gazette the sale of an estate, the Government , 


revenue of which excegds Rs. 500, is not anillegality 
which per se vitiates the sale aS having been made 
“contrary, to the provisions” of Act XI of 1859. 
Semble—It is a sufficient compliance with 
paragraph 2 of section 6 of the Act if the sale is 
notified in the official Gazette published at Calcutta 
P © SHARFUDDIN v., Samanta Rapua Cuaran Das, 
16 A. L. J. 915: 35 M. LJ. Git 
SS. 5, 6, 33 z 995 


S. 33—Suit to set aside revenue sale— 








Ground not urged before Commissioner taken in suit” 


—-Plaintif, whether can succeed, 

In a suit to set aside a revenue sale the plaintiff 
cannot urge any ground which he did not take in his 
appeal to the Commissioner under section 2 of 

Hengal Act VII of 1868. C SuKLAL BANIKYA v. 
Bipno MINDHU . 22 
Bengal Municipal Act (HI B. C. of 
IBBA), S. 57—Person holding office of profit 
under Municipality, whether qualified to be elected 

Commissioner—Election Rules, r, 12, meaning of. 

A person who is disqualified under section 67 of the 
Bengal Municipal Act is psa facto disqualified for elec- 
tion as » Municipal Commissioner. 

A person who-held and still holds an office of 
profibunder the Commissioners of a Municipality, such 
as a teachership in a Municipal School, is not-qualifi- 
ed to be elected as a Commissioner. 

Rule 13 of the Election Rules‘ means that only 
those persons should be included in the list of candi- 
dates who are qualified to be elected. © Laxsusn 
Kanra DE v, CHAIRMAN OF THE NAIHATI MUNI PD 


— SS. 202, 204, 233—Encroachment on 
Municipal street by pro, jection—Right to run wp pro- 
jection. : to 
A person who has, without any objection on the 

art of a Municipality, encroached over the suiface 
ofa Municipal street by a projection, has no righ 
to run up Ehe projection to any height he likes, even 





INDIAN CASES, - 
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Bengal Municipal Act—concld. 

though he does not thereby make ‘any further en- 
croachmentin breadth over the street. © RAKHAT 


OHANDRA DE v. CHAIRMAN OF THE SURI laa 


ss. 204, 233 306 





Bengal Tenancy Act (VIII B. C. of: 


1885), S. 50—Landlord and tenant—Presump- 


. tion of fivity of rent—Instrument stating ‘rent to be ` 


variable, whether rebuts presumption —Purchaser of 

non-transferable holding, recognised, rights of —Sub- 

division or amalgamation of raiyati holding —“‘Hajat”, 
meaning of. 

Although the purchaser of a non-transferable 
occupancy holding cannot claim recognition by the 
landlord as a matter of right, yet when he obtains 
recognition from the landlord, whether” by payment 
or otherwise, then in the absence of special circum- 
stances he isadmitted into the original tenancy with 
all its incidents. and becomes the successor-in-interest 
of his vendor, i 


“Hajat” is a well-known expression for a sum 
which though, described as rent but never having 
been part of the rent, is held in terrorem over the 
raiyat and is recorded as held in suspense for the 
time being. A 


Per Richardson, J.—The language of_clauso (1) of 


section 50 of the Bengal Tenancy Act is elliptical - 


and the words which must be supplied after “have 
held at a rentor rate of rent” are “a tenure or holding 
or land constituting a tenure or holding.” 

Both the principal rule enacted in clause (1) and 
the subsidiary, but in practice extremely important, 
presumption created by clause (2) of section 50 of 
the Bengal Tenancy Act assume the continuity 
and identity of the tenure or holding throughout the 
whole period from the Permanent Settlement on- 
wards. They are applicable to land which at the 
time when the question arises may form part only of 
the raiyat’s holding. Thus they apply to the several 
parcels of land of which the holding of a raiyat 
consists "when the question arises. Part of the 
holding may be inherited land. Part may have 
been acquired by purchase from another raiyat, 
In either case the raiyat “may tack on his own 
occupation of the landat an unvaried rent to the 
occupation atan unvaried rent of his predecessor- 
in-interest, who as regards lands acquired by 
purchase from another raiyat will include his 
vendor and his vendor’s predecessors. 

Section 50 is not affected by the variability of 
the rent at the inception of a tenancy. If the 
rent of a tenangy created prior to the Permanent 
Settlement, under an agreement which provided that 
the rent should be variable, has not in fact been 
“changed from the time of the Permanent Setile- 
ment”, then it “shall not be liable to be increased”. 
If an instrument is executed forty or fifty years 
later, the mere fact that the rent is expressed to 
be variable will by itself make no difference, as 
the provision for variability of rent may be merely 
a repetition of one of the original incidents of the 
holding. The true question in such cases would be 
whether the instrument created a new tenancy or 
whether it was merely confirmatory of a pre-existing 
interest or tenancy. © Asyoy SANKAR Mozumpar V. 
Rasani Mandan, 22 0. W. N. 904 ` 35 
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Be ngai Tenancy. Act—contd. 
-——— S, 50` (2)—Presumption, rebuttal of, by 
statement in rent receipts that holding is sarasari. 3 
' „The mere statement in some rent receipts that a 
holding is sarasari is not sufficient to rebut the pre- 
sumption arising-under section 50 (2) of the Bengal 
Tenancy Act from the fact that the rent has been 
unchanged for mare than 50 years. C Satis CHANDRA 
MUSTARI v. ABDUL MAJID MAHAMAD , 78 
-- S$. 66 —Suit under section for more than 
one year’s rent, maintainability of—Remedy provided 
- by section, when can be availed of—Decree granting 
ejectment on default of payment of four years’ rent, 
validity of. a 7 
If a landlord in ẹ& suit under section 66 of the 





“Bengal Tenaucy ‘Act asks for more than one year’s 


rent, he disentitles himself to the remedy granted by 
that section. $ x 
A decree under section 68 ofthe Bengal Tenancy 
Act directing that the plaintiff-landlord should be 
entitled to recover khas possession ’of the land if four 
years’ rent in arrears claimed and decreed in the suit 
is not paid, is bad. @ Muxra Kesni DEBI v. GIRI 
Baza Devr i 1006 
7 S. 85—Under-raiyati lease, permanent, 
validity of —‘San ba san,’ meaning of. = 
A permanent under-raiyati lease registered in 
contravention of section 85 (2) of the Bengal Tenancy 
Actis not operative even as against the raiyat who 
granted it. - - 5 
A registered under-raiyati lease, while making 
provision for the holding passing from generation to 


generation and for being sold by the under-ratyat, - 
' described itself as asan ba san year to year) lease 


and stipulated that if the under-raiyat ever reduced 
the rent by raising any objection he would be Hable 
to ejection without notice: 


Held, that the under-raiyati lease was a perma- 
nent lease and as such contravened the provisions 
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recognize the purchaser, as such a sale constitutes a 

division of the holding, © Fazar ALI MISTRI V. AMIR 

Bursa Miran || 334 

S. 8B—Ljectment of purchasers of occu- 
pancy holding on failure to attorn, suit for—Suit 
qlleged to have been filed by agent of plaintiff without 
authority—-Burden of proof. 

Section 88 of the Bengal Tenancy Act does not 
warrant a decree in the landlord’s suit for the eject- 
ment of the purchasers of a holding on their failure 

` to jointly and severally attorn to-the landlord within 
a time to be fixed by the Conrt, 

Ina suit for the ejectment of the purchasers of 
an occnpancy holding, the defendants pleaded that 
the suit was bad as it was instituted by the naib of 
the plaintiff without her knowledge: 

Held, that as the plaintiff was a lady, the onus ‘was 
upon the defendants to prove affirmatively that the 
plaintiff was ignorant of the suit and that it was 
not enough for them to point to a few facts which 
gaye cause to suspect that it was the nuib who 
instituted the suit and then to call upon the plaintiff 
to prove that she had authorised the institution of 
the suit. Œ GIRIBALA DABI v, KUDRUTULLA PRAMANIK 


575 
S. IOBA < 49 
ss. IO3B, IGI, I67—Patni, sale of 

—Rent-free lands within patni, whether incum- 

brance. ‘ 

Within a patni taluk created in 1807 which was 
purchased by the plaintiff in execution of a rent- 
decree, there were certain lands in the possession 

* of the defendant which were recorded in the settle- 
ment records as rent-free lands. The plaintiff sued 
to recover possession of those lands by ejecting the 
defendant on the allegation thatthe defendant’s 
interest was anincumbrance within the meaning of 











of section 86, Bengal Tenancy Act, and was, therefore , section 161 of the Bengal Tenancy Act: 


invalid, © KARIM BAKSHA v, ABDUL JABBAR Koan 
j 1 
S. 87—Landlord and tenant—Occugancy 
holding, non-transferable, mortgage of—Abandon- 
ment `of holding—Landlord, right of, to recover 
possession, 
. Where an ocoupancy raiyat executes an usufruc- 
tuary mortgage of his non-transferable holding and 
puts the mortgageo in possession, the landlord is 
not ordinarily entitled to recover possession of the 
holding, unless thére has been (a) an abandonement. 
of the holding within the meaning of section &7 
of the Bengal, Tenancy Act, or (b) a relinquishment 
of the holding, or te) 8 repudiation of ‘the’ tenancy. 
C Prionata E v Kusum Kumari Dasss 332 
Sa . - 
Wher a holding has in fact been abandoned, the 
landlord is entitled to re-enter without “having 
recourse to the provisions of section 87 of the Bengal 








Tenancy Act, © WAHID ALI BHUYA v. MAHAMAD 
ANSAR ALI fo i ene 147 
ss.88, I161—Bengal Tenancy (Valida. 





tion and Amendment) Act I of 1908, 8. 3—Landlord 


` “and tenant—Transfer of holding at fized rent, 


validity of—Landlord’s fee not paid, effect of. 
A sale of the whole of a raiyati holding at fixed 


` rødt ig not invalid merely because the landlord's 


fee is not paid. But when the sale is only of a part 
of such a holding the Jandlord is not bound to 


Held, (1) that the defendant’s interest could not be 
deemed to be an incumbrance‘uniess it was shown 
that the zemindar was in possession of those lands at 
the time when the patni was granted; 

(2) that having regard to the provisions of section 
103B of the Bengal Tenancy Act and the pleadings 
‘of the plaintiff and to the facts that there was no 
evidence to show that any rent had ever been realised 
in respect of those lands and that the defendant and 

- his predecessor-in-title had been in possession for a 
long period without payment of rent, it was incum- 
bent upon the plaintiff to show that the zemindar 
was in possession of the lands in dispute at the date 
of the éreation of the patni and that the incumbrance 
of the defendant came into existence after that date. 
C bresopas PAL -“COHOWDHURY v, Kepar Natu Rox 


65 
S.. I0O4H . 502, 524 
— SS. 1004H, IIIA- Specific Relief Act 
(I of 1877), s. 42, suits under—Limitation—Limita- 
tion Act (IX of 1908), Sch.'I, Art. 120. . 
Section 104H pf the Rengal Tenancy Act refers 
only to suits by persons aggrieved by an entxy of a 
rent settled in Settloment Rent Roll prepared under 
sections 104F to 10+H of the Act, or by an omission 
to kettle such rent. 
where in a suit, which was described in the plaint 
is one under section 104H and section 111A of 
the Bengal Tenancy Act and section 42 of the 
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Specific Relief Ast, the reliefs claimed by the plaintiffs 
were inter alia the following: — 

(ka) That the plaintiffs may 
pancy raiyats, 

(kha) That the land of schedule cha below may be 
declared as included in the right which the plaintiffs 
may be held to have. : Pe Ae 

(ga) That proper rents may be fixed of the lands 
in the possession of the plaintiffs and time for pay- 
ment of the said rent may be fixed. 

(gha) That the tenants under the plaintiffs may 
be held to have no rights ns settled ruiyats or occu- 


be declared as occu- 


- pancy raiyats. 


(una) That the tenants under the plaintiffs may be 
declared to be korfa tenants (under-tenants): ` 

Held, that so far as relief iga) was concerned, the 
suit was one under section 104H of the Bengal 
Tenancy Act and was governed by the special law of 
limitation provided-by that section, but that the 
claim for other reliefs was, outside the scope of 
that section, and to that extent the suit was one 
under section 42 of the Specific Relief Act, as pro- 
vided by the proviso to section 111A of the Bengal 


` Tenancy Act, to which the limitation applicable was 


that provided, by Article 120- of Schedale I 

of the ‘Limitation Act. © Rasant Kanta MOOKER- 

JEE v. SECRETARY OF STATE, 45 O 645 820. 

S. 105—Application for enhancemeht of 
rent by two landlords—Appeat dismissed as against 
one landlord, whether can proceed against other. 

Tn a case which arose out of an application made 
under section. 105 of the Bengal Tenanoy Act by 
two landlords for settlement of fair rent and for 
enhancement, after the decision of the lower 





_ Appellate Court one of the landlords died: leaving 


two sons, of whom one wasa major and the other 
a minor, The tenant defendants, who preferred an 
appeal to the High Court having failed to pay the 
costs of the Deputy Registra’ who was appointed 
guardian of the minor son, the appeal as against- 
him was.dismissed at the risk of the appellants: 
Held, that the appeal must fai) in its entirety as 
all the parties necessary for the disposal of the case 
were not before the Court, © AZIMUDDIN MANDAL v. 
TARA SANKAR GHOSE, 28 O. L, J 201 6 
[mm SS. 105, 106, 109—Application under 
s 105, subsequently -withdrawn, effect of ~Suit under 
s. 108, dismissed for non-joinder of parties, whether 
bars civil suit—Landlord and tenant—Rent, non- 
payment of, whether bars landlord’s right to assess 


rent. 
At application made under section 105 of the - 





~ Bengal Tenancy Act for assessment of fair, rent but 


subsequently withdrawn should be treated as if it 
had never been made, so that it cannot bar a suit in 
the Civil Court for the same purpose under section 109 
of the Bengal Tenancy Act. h h 
Where a-suib brought under the provisions of section 
106 of the Bengal Tenancy Act, for a declaration that 
an entry inthe Record of Rights that no rent was 
paid in respect of a tenure was wrong and that in 
fact a certain sum was payable as rent, is. dismissed 
for non-joinder of parties, section 109 of the Act is 
no bar to a subsequent suit in a Civil Court for 
assessment of fair rent upon the tenure. | 4 
The mere non-payment of rent, for a certain period 
does not bar the landlord’s right to haye the rent 
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assessed and to recover ib from his tenarnit. C 
KAMINI SUNDARI CHOWDHURANI U. ABDUL AALIM- 
Mornavi, 280. L J: 264 ; . 420 
——— §. 106—Record. of Righis, entry >in, cor- 
rection of—Plaintif and dejendant recorded as joint 
landlords—Partition—Burden of proof. 

In a ‘proceeding under sectioh 106 of the Bengal 
Tenancy Act for tho correction-of an entfy in the 
Record of Rights, in which the names of the plaintiff _ 
and his co-sharer defendant No. 7 woro entered as 
joint landlords, it was found that thero had been a 
partition between them long before the Record of 
Rights and that tho plaintiff had been in sole pos- 
session since the partition: A 

Held, that although there was nothing fo show 
what was the precise result of the partition, still in 
the absence of. any evidence on the part of 
defendant -No.7 to show that the plaintiff’s-possession 
was asa oo-sharer on his behalf, thè plaintiff should 
be recorded as thee sole landlord. © BROJENDBA 








KisHore Rox v. Jucenpra Kisnore Rory 5 
s. 109 ja 420 

---- Sa TITA 4 820 
S. 149—"“Pleads", meaning of—Suit by 


third person, whether rendered tnfructuous by plaint- 

iff in rent suit obtaining decree. 

The word “pleads” as used in section 149 of the 
Bengal Tenancy Act does not mean that the tenant 
should set up a valid plea ora plea that is open to 
him in accordance withlaw. Whether the plea is 
good, bad or‘indifferent, if the tenant hands in the 
amount claimed, the Court will serve notice on the 
third party and-unless the third party brings his ` 
suit within three months, the. plaintiff in the first 
suit will be entitled to the money. i 

A suit instituted in accordance with clause (3) of 
section 149 of the Bengal Tenancy Act by the 
“third person” mentioned in that section is not ren. 
dered ‘infructuous by the fact that owing ‘to the 
Courts’ delay, before that suit is tried out, the plaint- 
iff in the original rent suit gets a decree against 
the defendant. © Hemanta KUMARKAR v. BIRENDRA 
Nata Ror 1003 
S. 153—Rent, suit for—Appeal, second, 
awhether lies, ‘ 

In a suit for rent where the amount claimed does 
not exceed Rs 100, no special appeal lies to the 
High Court where the only question decided in tha 
suit is whether the relation of landlord and tenant 
exists between the parties. © Jantan Hague v.’ 
SADAR An , 10 

- --— S. 153 (D) —Rent suit, dismissal of, on 

ground that relationship of landlord and tenant not 

~ established—Appeal, ‘whether lies, 

In a suit for rent in which the amount claimed dil 
not exceed: Rs, 50, the plaintiff alleged that the 
defendant held two jamas. under him, one at 
Rs 3-12-0 and the other at Rs. 3-15-0 and he claimed 
to recover arrears of the jama of Ra. 8-15-0. 
The defendant admitted holding only one jama at 
Rs. #-12-0 under the plaintiff, but denied holding any 
jama at Rs, 3-15-0. The Munsif, who had final powers 
under section 154 (b óf the Bengal Tenancy Act, 
holding that thé jamu claimed by vhe plaintiff was 
identical with that alleged by the defendant, dis- 
missed the suit on the ground that there wag no 
relationship of landlord and tenant hetween the 
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parties in regard to ‘the jama~of Rs. 
alleged: by the plaintiff: 
“Held, that no appeal lay to the District Judge as 
; the decision of the Mtinsif was not a decision of 

‘tho’ question of the amount of rent annually payable, 

but was a decision ay to the existence of the relation- 

ship -of-landlord and tanant between the parties 

in respect of~the jama sued for. C MUuKUNDA LAL 
' Roy v. BHABASUNDARI DEBYA 

zmr S. 161 ; 765 
. S. 161 —Adverse possession against tenant 

Title acquired by adverse possession, whether in- 
E cumbrance, 

A. title acquired by adverse possession against a 
tenant is an incumbrance within the meaning of 
section 161 of the Bengal Tenancy Act. O Pazar ALI 
Misrai v. AMIR Buksa MIAN 334 

ss. IGI, 167—Incumbrance—Mortgagee. 
purchaser’ of holding, interest of, whether incum- 

brance. f 

The interest of a mortgagee ofa part of a holding 
who has purchased the holding in execution of his 
mortgage decree is an incumbrance within the mean- 
ing of section 161 of the Bengal Tenancy Act. Such 
8 mortgagee-purchaser cannot be ejected-by the 
purchaser of the holding in execution of a rent 
decrae until his incumbrance is annulled under the 
provisions of section 167 óf the Bengat Tenancy 
Act: © INDRA Narain Ray v. NABIN OHANDRA 


BANERJEE 847 
~——— S. 167 765, 847 
-c S, L67—Annulment of incumbrances— 

Procedure—Rent-decree in respect of divided tenure 

—Sale in eecutron of decree, whether sale under 

Bengal Tenancy Act, 

Where in execution of a decree obtained in a 
suit for the rent of a tenure which has long 
before the suit been divided into separate teluks, the 
tenure is sold, the sale is not one under the Bengal 
Tenancy Act. To have the benefits of a sale for 
arrears of rent under the Bengal Tenancy Act 
there should be a separate suit in respect of each 
of the separate taluks, < 

The destruction of valnable incumbrances is a 
very severe measure, which the‘ law allows only 
if a certain procedure is strictly followed, and 
when a party wishes- to, enforce that severe 
measure he must show that he has strictly follow- 
ed the procedure laid down and there must be 
good proof of kis strict compliance with the pro- 
cedure. C PRAFULLA NATH TAGORE v. SHITAL KHAN, 
22 0. W.N. 788 97 








a 


‘ 





amount wtih costs—Civil Procedure Code (Act Y of 

1908), O. XXT, r. 89. 

The amognt of money required to be deposited 
by the judgment-debtor under section 174 of the 
Bengal Tenancy Act is the amount recoverable 
under the decree with costs, and not the amount 
specified in the proclamation, as isthe case under 
rule 89 of Order XXI of the Civil Procedure Code. 
Pat Marru Rai v SARJUG Persmap Misser 654 
S. 182—Homestead;occupation of, for more 
~ than twelve years—Occupier, whether becomes raiyat 

—Settled raiyat. ¢ 
Before a persan can become a settled raiyat of a 
village he’ must be a raiy2t. Mere occupation of a 
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2-16-07.” 


'. cable to it. B Dapoo Buaoo v. 
m- Se 174—Amount to be deposited—Decretal 
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homesteal ina villaga for more than twelve years 
would not-make the occupier a settled raiyat of the 
village’ © Kanan BAIDYA v. GANESH CHANDRA 
Biswas 829 
—- Ss. 184, 185 502 
Bengal Tenancy (Validation and 

AmendmentjAct(l10of 1903), s.3 334 
Bombay District Municipalities 

Act (Iof 1901), S. 96—Application for 

permission to build privy—Permission granted— 

Subsequent order cancelling permission, legality of. 

Plaintiff applied to the defendant Municipality 
onthe Ist December .9{8 for permission to build 
a privy on his own land, and the permission was 
granted bythe Municipality on the 22nd of Decem- 
ber. On the 8th of January 1914 the Municipality 
gave a notice to the plaintiff requiring him not to 
build the privy until a further order was made. 
The plaintiff thereupon brought a suit for a declara- 
tion that he had aright to construct the privy and 
also prayed for a perpetual injunction restraining 
the Municipality from preventing him from con- 
structing the privy: 

Held, that the order of the Municipality dated 22nd 
December 1913, granting permission to tho plaintiff 
to build. the privy, was a final order under sub- 
section (2) of section 96 of the Bombay District 
Municipalities Act, and that the subsequent order 
of the Municipality was not justified under any 
section of the Act and was, therefore, illegal. B 
Vitsat DHONDDRV RAIKAR v. ALIBAG MUNICIPALITY, 
29 Bow. L. R. 756 5 
Bombay Land Revenue Code (Act 

V of 1879), Ss. 3 (20), 217—“Alienated 

village,” what is—Village in which the entire pros 

perty in the soil has been granted, whether ulienated. 

In the definition of the word “alienated” in section 
3 (20) of the Bombay Land Revenue Code the words 
“transferred in so faras the rights of Government to 
payment of the rent or land revenue are concerned,” 
prescribe a certain minimum requirement, and where 
that minimum requirement is satisfied, the definition 
also is satisfied, notwithstanding that the transfer 
may cover certain other interests over and above 
those contained in the minimum requirement, 

Where the Government has transferred to the 
grantee of a village not merely its own rights to 
receive the land revenue but the entire property in 
the soil, the village is an “alienated” one within the 
meaning of seotion~3 (20) of the Bombay Land 
Revenue Code and section 217 of the Code is appli- 
DINKAR VISHNU 
ApHaLE, 20 Bom, L. R. 887 
ss. 144, 160—Attachment of village for 

non-payment of jama—Government, whether can lev 

assessment from rent-free grantee, z 

A village was settled by the Government with 
the talukdar and a jama was tixod on the whole of 
the village. Subsequently, the village was attached 
under section 144 of the Bombay Land Revenue 





-Code for non-payment of the jama and an assess- 


ment was levied under section 160 of the Code, 
The plaintiffs, who held lands rent-free under the 
talukdar, contended that they were not liable to pay 
the assessment: 

Held, that the fact that the plaintiffs held lands 
ront-free from the talukdar did not affect the ight 
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of Government to assess the lands, inasmuch as the 
talukdar had no power to free any lands from liability 
to pay assessment to the Government. B TULLA 
SOBHARAM PANDYA v. COLLECTOR or KAIRA, 20 rey 


L. R. 748 7 

— S. 160 117 

S.: 217 ` 745 

Sreach of Contract—Damages, suit for— 

Party who has not performed his part of the contract, 
whether can recover damages. 

. A plaintiff, who has himself failed to perform his 

part of a contract and has given no evidence that he 

has suffered any damages by the defendant’s breach 








“of the contract, cannot succeed in a suit for damages 


“for breach of contract. 


C NARENDRA Lat KHAN v. 
MANMOTHA RANJAN PAL 


. Buddhist Law, Burmese—Maintenance 
| ' 866 








— —Succession—Pongyi, whether can 
inherit from lay relatives after ordination, 
_ A pongyt or rahan divests himself of all worldly 
possessions at the time of his ordination and there- 
after is incapable of inheriting property from his lay 
relatives. U B Maune Pwev, U, Ineuya, 3 U. B.R, 
(1918) 91 681 
— Succession—Suit by slep-children 
for sharein property of step-father, maintainability 
of—Thinthi property. 

It is only where a step-father dies leaving no 
natural issue and no widow surviving him that the 
children of his deceased wife by a former husband 
are entitled tohis property under sections 294 and 
295 of the Digest. 
| According to the ordinary rule for partition 
between a step-father and step-children, the latter 
can, immediately on their mother’s death, claim a 
share of the property acquired jointly by their 
mother and step;father during their marriage, so 
that such aclaim, if not made within 12 years of 
their mother’s death, would be barred under. Article 
123 of Schedule I of the Limitation Act. 

In respect of their mother’s thinthi property, 
however, the claim can be made by the step-children 
even on the subsequent happening of their step- 
father's death. L. B San Pe v, Ma Suwe Zn, 9 E 





R., 176 Hi 
Burden Of proof—Ancestral property 17 
Burma Excise Act (V of 1917),s. 37 

—Unlawful pessession of tari in district where tree- 
| taw system is not in force—Offence. 

In a district in which the tree-tax system is not in 
force and in which, consequently, the law does not 
prohibit or place any restriction upon the manu 
facture of tari, it cannot be ‘unlawfully manu. 
factured, and section 37 of the Burma Excise~Act 
does not, therefore, apply to the possession of tari 
manufactured in sucha District, U B EMPEROR v. 
Nea Po Kyan, 3 U. B. R. (1918) 86; 19 Cr. L, J. 970 


870 

Burma Laws Act (XHI of 1898),s. 13, 

applicability of—Buddhist, Chinaman professing 

Buddhism, whether is—Chinese Customary Law, 
applicability of—Adoption, validity of. 

It is not necessary for the application of section 


18 of the Burma Laws Act thatthe person whose. 


Yeligion is under consideration should have been 
born a Buddhist, Muhammadan or Hindu, as the 


` 


i 
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case may be. A Chinaman who professes Buddhism 
is a Buddhist within the meaning of this section. 
Where on the death of a Chinaman who professed 
Buddhism the plaintiff claimed to succeed him ag 
his adopted son: 
Held, that the question of the plaintiff’s adoption 


should be detérmined in accordance with the Chinese - 


Customary Law, 
B. RB. 179 - 1468 
Calcutta Police Act (IV of 1866), S. 

54 (a), offence under—Findings necessary for 

conviction. 

The preliminary condition which must be fulfilled 
before effect cam be given to section 54 (a) of the 
Calcutta Police Act is that there must be reason to 
believe that the property found in the accused's 
possession is stolen property. 

The Court has first to find on sufficient materiais 
that there is reason for such belief, and it is not 
until it has come to 
consider 
account .for possession of the property, C Suxav 
Karwar v. Experor, 22 0, W. N. 936; 28 C. L. J. 262; 
19 Cr. L. J. 933 657 
Canon Law—Roman Catholic Church, constitu 

tion of and law applicable’ to—Church adopting 
` rules diferent from those of parent body, effect of. 

The Church of England is an established church 
and is, therefore, subject to the ordinary Courts of 
Law not only as to matters temporal but even as to 
matters of doctrine. 

The Roman Catholic Church is not an established 
church but voluntary association, and any member 
who joins that church will be bound by any rules 
which it has framed for its internal discipline and 
for the management of its affairs, 

If a branch voluntary association adopts rules 
which differ materially from those of the parent 
body, then the members of that association will 
rot be members of the parent body but will be an 
independent organisatiow with their own rules, 

The Canon Law recognises no distinction between 
the spiritual and temporal powers of the Papacy, 
and the Episcopate and a member of any church 
which is part and parcel of the Universal Catholic 
Church would be bound by the Canon Law. 

If a church, while-adopting in the main the 
doctrines of the Roman Catholic Church, has yet 
erected certain rules different from the rules of the 
Catholic Church in matters of discipline and manage. 
ment, those rules must be proved in the same way 
in which a custom would have to be provedin & 
Court of Law, > ‘ 

Where an appointment as manager of a Vicar in 
a Roman Catholic Parish Church by the Bishop was 
questioned on the ground that he was not appointed 
by the junta composed of the heads of houses in a 
village as waa the custom and that the delegation 
of any authority by the Bishop was only permissive: 

Held, (1) that whether the church be viewed as a 
branch of the Roman Catholic Ohurch orasa voluntary 
association the appointment was valid; 

(2) that the question whether the custom was for 
the junta toappoint was one of faot on which the find. 
ing of the lower Appellate Court could not beinterfers 
ed with in second appeal. MLoves v., Gonsanvas, § 
L. W, 208; 35 M, L, J. 407; (1918) MW, M, 842 941 


L B Kyin Wer v. Ma Gyox, 9 L. 


such a finding that it can. 
whether the accused has been able to . 


~~ 
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‘Cantonment Code, S. 231 (2)—‘4b: 
. sence,” meaning of—Tailure to appoint agent during 
absence of nine days from Cantonment—Offencé. 
- In construing the word “absence” as used in section 
231 (2) of the Cantonment Code, -the “word should 
réceive a larger or more restricted meaning 
according to what the Court believes to be the inten- 
tion of the Legislature in framing the particular pro- 
vision in which the word is used. t 

An absence of nine days from a Cantonment is such 
absence as is contemplated by section 231 (2) of ‘the 
Code and would render the delinquent liable to con- 
viotion and punishment under the section. S. 
HOTOHAND v, EMPEROR, 19 Cr, Lad. 974; 12 S.L. R. 
40 : 874 
Carriage by sea—Shori delivery, damages for 

~ Freight illegally collected, swit for return of ~ 

General average contribution, claim for —Jurisdice 

tton—Peril to crew and cargoe—Jettison—Principles 

governing general average. 

A. claim for general average contribution can be 
sustained only when the voyage has been completed 
and the vessel has reached its place of destination or 
some other port safely. If there are several -general 
average acts during the same voyage the principle is 
to make each owner of a sacrificed interest contri- 
bute to all the sacrifices in whatever order of time 
they may, have ocourred. The time of jettisoning 
cannot be taken as the time when the value of the 
goods is to be ascertained because the whole adventure 
may afterwards be broughi to anend by the total 
loss of the ship and cargo when there can be no 
contribution at all, E 

A claim for general average may be laid at the place 
where the voyage has safely ended: 

Plaintiff chartered ist defendant’s vessel to sail 
from Cutch to Basra; where ib wasto take 700 
bandles' of dates and discharge them at Calicut. First 
defendant was a resident of Cutch where the 
charter party was entered into. The ship experienc- 
ed rough weather on her way from Basra to Calicut, 
in consequence whereof the master 2nd (defendant) 
had to jettison 165 bundles. The ship, however, 
reached Calicut in safety. The master refused to 
deliver to plaintiff any of the goods till the whole 
freight was paid. Plaintiff paid the freight under 
protest and sued the owner of -the ship and tho 
master in the Calicut Munsif’s Court for (1) the 
return of the excess freight collected, and (2) the price 
of the bundles short-delivered, or (3) the amount 
due on a general average contribution. 
ants objected to the jurisdiction of the Court: 

Held, (1) that the claim for return of freight was 

properly laid in the Calicut Court as the freight was 
collected at Calicut; 
' (2) that, as Calicut was the place of performance of 
the contract, the Calioub Court had jurisdiction to 
entertain the claim for the price of the short- 
delivered goods; 5 

(3) that as the voyage safely came toan end at 
Calicut, plaintiff's cause of action for general average 
arose in Caliout. IM RAJABHAT NARAIN oF Coren v, 
KARIM MAHOMED or Bomsay, 35 M. L. J. 189; (1918) 
M. W. N. 521; 24 M, L.T. 209 : 708 
Caste Disabilities Removal Act 
“ (XXI of 1850), S. I 8I7 
- Cause of action 2 

Gaveatemptor, doctrine of, applicability oi 


GENERAL INDEX 


The defend- ° 
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C. P. Municipal Act (XVI of 1903), 
SS. 52, 53—Municipal Committee, whether owner 
of all land_ within limits of Municipal Town 
Adverse possession—Question of law and fact 
—Possession sufficient to entinguish title of true owner, 
nature of, 

There is no authority for the proposition that all 
land within the limits of a Municipal town must, in 
the absence of evidence to the contrary, be taken to 
belong to the Municipal Committee. 

„A claim of title by adverse possession raises a 
mixed question of law and factand should, therefore, 
be raised in the Court of the first instance so that 
the opposite party may plead’to the claim and 
evidence may be adduced thereon. 

A. person who seeks to establish such a claim has 
to show that his possession was adequate in cone 
tinuity, publicity and in extent to extinguish the 
title of the true owner. N PrALHAD SINGH v. ABDUL 
Aziz KHAN 892 
ss. 67 (I) (2), 139—Encroachment, 

old, prosecution in respect of, legality of-—-Remedy. 

In the case of an encroachment not made by 
the accused, sub-section (2) of section 67 of tha 
Act provides full means of redress which can be 
enforced by the penal provisions of section 189. 

The word ‘such’ in sub-section (2) of section 67 of 
the Act refers back to the words “structure ons 
croaching on any street” in sub-section (1), and not 
only to new encroachments as is clear from the 
proviso in which encroachments of very old standing 
are referred to. N MADAN Goran DEOKARAN v. 
SECRETARY, MUNICIPAL COMMITTEE, Nagpur, 19 wi L: 


J. 979 f 
S. 122. 

What is made criminally punishable undor section 
122 of the ©, P. Municipal Act is the act 
of making an encroachment. The section can- 
not reasonably be construed as making punishable 
an existing encroachment not made by the accused 
person. N MADAN Goran DEOKARAN v. SECRETARY, 
MUNICIPAL COMMITTEE, Nagpur, 19 Cr. L, J. 979 879 
——~ s. 139 879 
C. P. Tenancy Act (XI of 1898), 

ss. 35, 36, 46—surrender of occupancy 
holding for consideration—Heir of tenant placed in 
possession-—Failure of consideration—Landlord, whe- 
ther can recover money paid by him—Provision 
restraining heir from making claim, validity of. 

Section 36 of the O. P. Tenancy Act is only 
exhaustive as to what the claimant is liable to 
pay and does not deal with any remedy the landlord 
may have against the tenant who surrenders his 
holding ‘for valuable consideration, and certainly 
does not say that he has no remedy. 

When an occupancy tenant surrenders his hold. 
ing for consideration under section 35 of the C. P, 
Tenancy Act and his nearest heir ia put 
in possession of the holding by a Revenue Officer 
acting under section 36 (1) of the Act, the 
Jandlord can recover from the surrendering tenant 
the consideration he has paid less the amount he 
has received under sub-section (1) of section 36, 

A surrender of an occupancy holding for a con- 
sideration is nota transfer in contravention of the 
provisions of section 46 of the O. P. Tenanoy Act, 

A deed of surrender of an occupancy holding 
provided that if any one set up aclaim to the fields 
surrendered, the tenants would he responsible for 
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costs incurred by the landlord in defending the fields 
against such claims. The surrender was set aside at 
the instance of the heirs of the tenants: 


Heid, that the heirs were legally entitled to make 
the claim, and the agreement to prevent them 
making a claim was of such nature that, if permitted, 
it would defeat the provisions of the 0. P, 
Tenancy Act and was, therefore, unlawful under 
section 23 of the Contract Act and that the land- 
lord could not, therefore, recover the costs incurred 
by him in the revenue proceedings in defending the 
surrender against the heirs. N Jaras v. Gort- 
KISHAN, 14 N. I. R. 125 32 


——— SS. 35 (4), 94—Tenant right, whether 
can be willed away—Ouster of true tenant by 
devisee—Suit by tenant to recover possession— 

` Limitation. ; 

8., a co-sharer of a village, gave a lease 
of the ordinary tenant right of his sir fields 
to ‘R., another co-sharer, for 149 years. A sum 
of Rs. 1,490 was paid in advance by way of rent 
for the period of the lease, R. died leaving a, 
Will, by which he bequeathed all his property to 
his mother AÁ., on whose death R’s widow brought 
a suit for possession of the holding on the 
ground that her husband had no right to will 


- away the holding and that notwithstanding the 


bequest she remained the ordinary tenant of the 


holding: ; 


Held, (1) that R. had no right to will away the 
tenant right; 


(2) that section 94 of the O. P. Tenancy Act 
was not applicable to the case as the onster, if 
any, of the plaintifffrom the holding was not at 
the instance of the landlord; : 


(3) that there had been no implied surrender 
under section 35 (4) of the C. P. Tenancy Act, inas- 
much asthe payment of rent in advance must be 
taken to have been on behalf of. the trua tenant. 
N Sxampao v. Satya BHAWU Bat 28 
S. 46 32 
S. 81 (b)—~Rent suit—Appeal, second, 
whether lies, 


To bring a case under clause (b) of section 81 
of the O. P.Tenancy Act it is necessary that 
there should have been an adjudication as 
between persons impleaded as parties to the suit 
and having conflicting interests, 





Plaintiff Malguzar sued the defendants for arrears 
of rent, the amount of which was less than 
Res. 100. The defendants pleaded that they were not 
liable for rent as they had relinquished their 


‘share in the holding in favour of their nephew J.: 


Held, that no second appeal lay, inasmuch as the 
amount claimed was less than Rs. 100, and the 
case did not fall under clause (b) of section 
81 of the C., P. Tenancy Act, J. -not being & 
party to the suit and the defendants and J. not 
having conflicting claims with regard to the 
tenancy. N DINDAYAL SHEODUTTA v, SUKHA 540 
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Chota Nagpur Encumbered Estates 
Act(VI B. C. of 1876), sS. 3 (c), I2A 
—Contract by disqualified proprietor, validity of— 
Ratification of contract to pay debts incurred during 
period of disqualification, validity of. 

A disqualified proprietor under the Chota Nagpur’ 
Enoumbered Estates Act is incompetent to enter 
into any contract which may involve him or hig 
heirs in peouniary liability. 


No suit can be brought upon a contract entered 
into by a disqualified proprietor after he emerges 
out of his disqualification by which he promises to pay 
any debt incurred by him during his disqualification. 
Pat Hanuman BAKSH v. TIKAIT GANESU NARAYAN 
Saua Deo, (1918) Par, 818 
———~ S. I2A ` 705 

situate. 


Chowkidari chakran lands 
within putni—Resumption—Putnidar, title of —Rent, 
liability of patnidar to pay. 

Chowkidari chakran lands situate within the ambit 
of a putni belong, on their resumption, to the putni- 
dar, and where the puinidar has been enjoying -the 
services of the chowkidar before the resumption, he 
is not Hable to pay for those lands any rent or 
cesses in excess of what the zemindar has to pay to 
the chowkidari fund, unless by the terms of the 
putni lease the zemindar is entitled toa profit in 
respect of such lands. © Mononar MUEREBJER v, 
Kati Das NANDI 840 

within putni, resumption of—Putnidar and 
zemindar, rights of. 

Chowkidari chakran lands included within a putni 
belong to the putnidar after they are resumed, so 
that the zemindar’s settlement of those lands after 
their resumption with a third person is ineffective 
as against the putnidar, CG Murari MAHAN Das v, 
TorEL SHA à 164 
Christian Marriage Act (XV_ of 

1872), ss. 4, 5 544 
City of Bombay Municipal Act (II 

of 1888), ss. 140 (c), 143 (I) (a), 

(2).(A)—Oniversities Act (VIII of 1904), ss. 21 

(1) (o, (£), 25 (1), (2) (m)—College hostel, whether 

liable _to be assessed to general taw—Hostel fee, 

whether rent—Charitable purpose, what is— Portions 

occupied by Superintendent and.Professor, A 

The extra sum paid by the resident students of a 
Oollege in respect of hostel accomodation is not 
paid as rent within the meaning of sub-clause (d) 
of section 143 (2) of the City of Bombay Municipal 
Act, but is an additional fee paid by them for the 
advantages derived by them and more attention 
paid to them for looking after their social, moral and 
physical welfare than the non-resident students 
of the College. 

The portions of a College hostel occupied by the 
resident students of the College are exempt from, 
taxation under section 140 ic) of the City-of 
Bombay Municipal Act, as they are: exclasively 
occupied for charitable purposes within the meaning 
of section 148 (1) (a) of the Aot. A 

The portions of a College hostel occupied by the 
Superintendent ora Professor and the peons are 
exempt from taxation under section 148 (1) (a) of 
the City of Bombay Municipal Act, ifthe presence 
of the occupants on the premises is absolutely 
necessary for the discharge of their duties of 
supervision and physical welfare of the students ag 
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required by section 21 (1) (c) of the Universities 
Act. B Moniz. Scorr, 20 Bom L, R. 839 642 
— ~— Ss. 143 (1) (a), (2) (d) 642 
Civi: Procedure Code (Act XIV of 

1882), S. 2—Civil Procedure Code (Act V of 

1908), s.48—‘Decree,’ meaning of —Order dismissing 

appeal for default, whether decree—Ewxecution of 

decree— Limitation, meaning of. 

An order dismissing.an appeal for default is not 
a decree within the meaning of the\definition of 
that ‘word contained in thé Civil Procedure Code 
of 1882, 

Where an appeal was dismissed for default under 
the Civil Procedure Code of 1882: 

Held, that the only decree which could be executed 
was the decree of the original Court and that limi- 
tation for execution of the decree must be taken to 
have begun to run from the date of the original 
decree, and not from the date of the order dismissing 


the appeal from that decree for default. O Rax 
Aburn v Ram Lor, 50, L. J. 252 ° 125 
——— S. 526 548 
Civil Procedure Code (Act V of 
1908) s. 11 192 
S. I 1—Res judicata 954 


——— S, I] —Res judicata—Cross-appeals— Ap 
peal from one decree, whether maintainable—Suit 
of Small Cause nature deciding, question of title—- 
Subsequent suit involving same question, whether res 
judicata. 

Plaintiff brought a suit claiming possession of a 

half share in each of two groves Nos. 2 and 123, 


situate in different villages. ` His suit was dismissed ~ 


in respect of grove No. 2 and decreed in respect of 


grove No. 123. There were appeals both by the de-’ 


fendant and by the plaintiff. The latter’s appeal was 
dismissed and the defendant's was allowed, the case 
being remanded. The plaintiff appealed to the High 
Court against the order of remand: 

Held, that the failure of the plaintiff to appeal 
against the order, dismissing his own appeal to the 
lower Appellate Court, did not debar him from 
appealing against the order remanding the suit ip 
the defendant’s appeal. 

Plaintiff brought a suit against the defendants to 
recover his share of the price of two trees cut down 
by the defendants, on the ground that he was entitl- 
ed to a moiety share in the grove. The suit was 
one of the nature. cognizable Sy a Court of Small 
Causes, but was instituted in the Court of the 
Munsif, who tried it asa regular suitand decided 
that the plaintiff was entitled to a half share in the 
grove. In a subsequent suit by the plaintiff to 
recover possession of his half share in the grove: 

Held, that under Explanation II to section 11 of the 
Civil Procedure Code, the question of the plaintiff's 
title to a half share in the grove was res judicata. 
A Ram Fagin v, BINDESHRI SINGH, 16 A. L. J. 782 

. - 837 

S. I ]—Res judicata, essentials of —Concur- 

rent jurisdiction im pecuniary limits and subject- 
matter, whether necessary. 

In order to constitute resjudicata the two Courts 
must be of “concurrent” jurisdiction as regards the 
pecuniary limits as well as the subject matter of 
the suit. N MUKAND RAM SUKAL v. Saxo NARAIN 21 
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Former suit dismissed on technical point-—Subsequent 

suit, whether barred. ý 

In order to conclude a plaintiff bya plea of res 
judicata itis not sufficient to show that there was 
a former suit between the same parties, for the same 
matter, upon the same cause of action. It is 
necessary also to show that there was a decision 
finally granting or withholding the relief sought, 
Where a suit is dismissed for misjoinder or multi. 
fariourness or because all the necessary parties 
have not been joined in it or on any other purely 
technical point, a subsequent suit on the same cause 
of action isnot barred, N DEODHAR SHEOSINGI v, 
NIHAL SINGH 

S. Il—Res judicata—Litigating under 
same title—Suit fur recovery-of money on promissory 
note—Malicious prosecution—Oause of action 

Plaintiff brought a suit against defendant for 
recovery of money on the basis ofa promissory 
note. The suit was dismissed and the pro-nots was 
found to be not genuine. Defendant then prosecut- 
ed plaintiff for forgery but the plaintiff was acquitted. 
He thereupon brought a suit for damages for 
malicious prosecution: 

Held, that the finding as to the genuineness of the 
pro-note in the previous suit was nob res judicata in 
the suit for malicious prosecution, inasmuch as the 
plaintiff was not Htigating under the same title in 
both the suits. Pat Tesco Buacat v, DEOKI NANDAN 
PRosaD 





S. | ]—Res judicata, plea of, whether can 
be taken in appeal—Question left undecided by 
Appellate Court but decided by trial Court, whether 
res judicata. 

The pleaof res judicata isa question of law and 
can be raised at any stage of a suit. 

An Appellate Court's judgment takes the place of 
and supersedes the decision of the trial Court, so 
that the principle of res judicata cannot apply where 
a question is left open and undecided by an Appellate 
Court, although it was decided by the trial Court, 
Pat Gosinp Misser v. BERARI GOPE 685 

~~ Sa I] —Res judicata—Rent swit—Decision 
as to rate of rent, whether operates as res judicata. 

A judgment in a suit for rent deciding the ques- 
tion of the annual jama, even where it does not 
operate as res judicata onthe same question in a 
subsequent suit for rent, is good evidence asto the 
‘rate of rent. 

Semble.—The tendency of the more recent 
decisions of the Calcutta High Court is that when 
the question of the annual jama has been raised 
ina suit for rent and decided, it will be regarded as 
res judicata in later suits for rent of the same 
holding. C Har Kumar Sen v. Ras KUMAR HALDAR 


3 
sS. II, Sch. I], paras. 20, 2]— 
Civil Procedure Code (Act XIV of 1882), s. 526— 
Scheme for management of private “endowment, 
settlement of, by award--Award, filing of,in Court 
and decree thereon—Variation of terms by consent 
of parties, legality of— Res judicata, 
A consent decree cannot be set aside by the 
consent of the parties. 
A decree embodying the terms of an award 
settling a scheme of management for a private 
endowment cannot be varied or altered by consent of 
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parties where the scheme does not provide for such 
alteration, 1 

Alterations in such œ soheme dan be secured only 
by a suit filed for the purpose. 

Per Wallis, C. J—Where a decree which settles 
ascheme fora temple proceeds on the basis that it 
is a private endowment, the Court should not inter- 
fere with such decree by raising an issue in any 
subsequent proceeding whether the endowment is 
public. The rights of the public, if any, will not be 
jeopardised by the decree or any subsequent order 
made in proceedings between parties to the decree, 

Per Spencer, J.—As against the parties themselves, 
the decree will operate as resjudicata in subsequent 
proceedings except when one of the issues before 
the Court raises the „question whether the scheme, 
owing toa change of circumstances or for other good 
reasons, needs to be altered by the Court. 
YEGNARAMA DIKSHADAR t, GOPALA Parrar, (1918) M. 
W. N. 595; 8 L. W. 357 

624 


———-s. 20 
: S. 20—‘Cause of action,’ meaning of. 

The term ‘cause of action’ as used in secton 20, 
Civil Procedure Code, means the whole bundle of 
material facts which it is necessary for a plaintiff to 
allege and prove in order to entitle him to succeed. 
M RaJABHAL NARAIN or Curcu vf KARIM MAHOMED 
or Bonpay, 35 M. L, J, 189; (1918) M. W. N. 521; 24 
M. L, T, 209 708 
S. 2I 764 
—— S. 35 (2), O. XXUI—Costs—Remand 

by Appellate Court—‘Costs to abide and follow the 

result, meaning of—Withdrawal of suit—Order of 
trial Court silent as to costs in Appellate Court—Dis- 

cretion of Court. X 





An order of remand. hy an.Annollatea Cork enne.. 


tained a direction that costs bêfore it should abide 
and follow the result: ; 


Held, that the meaning of the direction was that 
auch costs should be paid to the party in whose 
favour the litigation might end, and where the suit is 
withdrawn, effect should be given to the consequences 
of such witkdrawal mentioned in Order XXIII, Civil 
Procedure Code. The trial Court has no discretion 
to refuse such costs, 


The word ‘event’ means nothing but the outcome or 
Yesult of the proceedings and includes the description 
applicable to the withdrawal of asuit and its conse- 
quences with reference to Order XXIII, Civil Pro- 
cedure Code. MI LAKSHIMI VENKAYAMMA Rao v. 
VENKATARAMIAH APPA Rao, 8 L. W. 219; (1918) M. 
W. N. 661; 24 M. L. T, 212 862 


SS. 36, 4T, 0. XXI, rr, 53 (3,) 
93 —Laintenance, decree for, charged on immove- 
able property—Ezecution—Sale of property charged 
—Bale, setting aside of—Order for re-payment of 
purchase-money, enforceability of. 

Where a property charged with maintenance is 
brought to sale, but the sale is subsequently set 
aside, the purchaser is entitled under Order XXI, 
rule 93, Civil Procedure Code, to an order for 
refund of the purchase-money with or without 
interest in the Court’s discretion and to execute 
the order under section 86 as if it werea decree, 
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~ 
In such a case the purchaser can enforce pay 
ment of the amount ordered to be refunded to him 
by attaching the maintenance decree and executing 
it under Order XXI, rule 53 (3) of the Civil Pro. 
cedure Code. MI Korriventr VENKATARAMANAMUR- 
THI V. MACHERLA SunDARA Ramray, 23 M. L. Ti, 855 


Ss. 39, 42 997. 
—— 8.47 374, 512, 630, Sat 


L, S. 47, 0. XXXIV, rr. 7; 8, appli. 
cability of, to casesunder Malabar Compensation Act 
—Order for re-vaiuation of improvements passed after 
Act V of 1908, whether preliminary decree—Amend- 
ment of application for re-valuation and order thereon 
as proceedings in execution—Jurisdiction of executing 
Court—Appeal against order, maintainability of. 








Where an appeal was preferred against an order 
for re-valuation of improvements which was followed 
by the passing of what was called a final decree’ 
and the appeal was dismissed on the ground that 
no appeal lay: 


g 

Held, (1) that the application of the decree-holder, 
though styled as one for the passing`of a final decree, 
was, in substance, one'for the execution of the decrea 
already passed; 

(2) that the Court should have ordered the amend. 
mént of the application as one in execution and 
passed its order thereon, in which case the order 
for re-valuation would fall under section 47, Civil 
Procedure Code, and be appealabie; 

(8) that the Appellate Court could make the 
amendment itself and pass the necessary orders after 
the amendment. NI Nanu NAIR v. Kuypan ASHTA- 
MURTHI, (1918) M. W. N. 551; 8 L. W, 275 914 


Sa 47, KAN rev 35, GS— Aas 
tion—Attachment—Objection by stranger, dismissal ` 
of, on ground that he was purty to suit—Appeal, 
whether lies—Suit, regular, maintainadility of. 
Where in execntion of adecree 2 person who 
claims that he was not a party to the suit prefers an 
objection to the attachmedt of certain property in 
the capacity of a stranger to the suit and the 
objection is dismissed on the ground that he was 
a party to the suit, no appeal lies against the order 
dismissing the objection but it is open to the objector 
to file a regolar civil suit to establish his right to 
the property attached. f ` 

Tn such cases the test is whether the claim as 
laid by the objector is adverse to the claims of. the 
real judgment-debtor, and an objector claiming under 
a paramount title isnot deprived of his ordinary 
remedy of a regular suit merely because his objection 
is dismissed on the ground that he is held to bea 
party to the suit. GANDELAL 4, MANJER Soran 


a 





$.47—Limitation Act (IX of 1908), Sch. I, 
„Arts. 188, 180—Suit by auction-purchaser to recover 
property purchased by him after confirmation of sale, 
maintainability of —Limitation. : 

A suit by an auction-purchaser .for the recovery of . 
possession of property which he has purchased at an 
auction sale which has beon confirmed, is nota suit 
which is barred under section 47 of the Code of 
Civil Procedure. Such 4 suit is governed by Article 





. 
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188 and not by Articole 180 of Schedule I of the 
Limitation Act, and the period of limitation is 


twelve years after the confirmation of the sale. 
Pat Jacesue SINGH MAHAPATRA ti, SRIDHAR SARDAR 


S. 48 125, 143 
=. 60 (C); 0. XXI, Yr. 92 — Execution 





~ gale of house—Suit for possession by auction- 


“purchaser—Plea that house could not be sold, admis- 

sibility of—Hstoppel. 

Plaintiff, who was the purchaser of a house in 
execution of a decree and had obtained formal 
delivery of possession, brought a snit for actual pos- 
session of the house. The claim was contested on 
the ‘ground that the house claimed was the house 
of an agrioulturist and was, therefore, not liable to 
sale in execution of a decree in view of the provisions 
of section 60 (e) of the Code of Civil Procedure: 

Held, that the defendant having failed to take 
the objection in execution uf the decree and the sale 
having become conclusive as between him and the 
plaintiff, ib was not opento him to contend that the 
sale ought never to have taken place and conveyed 
no title to the purchaser. A Lara Ram v. THAKUR 
Prasan, 16 A. L. J. 691 947 
S. 60 (2) —Grant, construction of ~Sanad 

granting ‘taluka’ in lieu of pension—‘Taluka’, 

whether can be attached, 

The operative part of a sanad recited that Govern- 
ment had granted a taluka with all lands cultivated 
or uncultivated to one K, for his life as revenue-free 
jagir by way of maintenance and that after the 
death of K. the ilaka would continue to stand in the 
name of his children as a permanent gemindari 
assessed to a light amount of jama: 

Held, (1) that the subject-matter of the grant was 
land and nob a money payment in the nature of 
a pension and was not, therefere, exempt from 
attachment under section €O (g) of the Civil Pro- 
cedure Code; 

(2) thatthe grant was a maintenance grant in 
the case of K, but notin the case of his children. 
PC Saxina Bar v, Kaniz FATIMA BEGOM, (2919) M. 
W.N. 384; 32 C. W. N, 577 632 
S. 73, 0. XXI, rr. 55, 83—‘dssets 

held Si Court, meaning of—Property uf judgment. 

debtor, attachment of, at instance of several decree- 
holders ~Puyment, into Court, of money raised by 

- private alienation under O. XXI, r. 83—~Permission, 

grant of, in execution proceedings started at instance 

of one decree-holder—Rateable distribution, right to, 
of all attaching | creditors, 

Where money is paid into Court by any one of the 
modes mentioned in Order XXI, rule 55, Oivil Pro- 
cedure Code, it is an ‘asset held by the Court’ within 
the meaning of section 73 of the Code. 

When permission is granted to a judgment-debtor 
under Order XXT, rule 83, Civil Procedure Code, to 
raise money by private alienation and the money 

~thus raised is paid into Court, it is paid undera 
pending execution application. 

Where property is attached at the instance of 
several decree-holders, permission should not be 
granted under Order XXI, rule 83, to satisfy only 
one of the decrees, 

Money paid into Court by virtue of a permission 
“granted under rulo 83 of Order XXI should not 
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be credited to the decree of the person in whose 
execution application the permission was ordered, 
but should be rateably distributed among all the 
attaching deoree-holders. 

Semble.—The language of section 73, Civil Procedure 
Code, i is wide enough to cover eases where money is 
inthe hands of the Court, however realised. 
TAIRAVIYAM PIGLAI v. LAKSHMANA Pintar Al M. 616; 
85 M. L.J. 150; (1918) M. W. N. 524 53 


S. 73—Rateable distribution—Assets, pay- 
ment of, and rateable distribution, application for, on 
same day—Priority, presumption as to—‘Same judg- 
ment-debtor, meaning of. 

Where the payment of assets and an application 
for rateable distribution under section 78, Civil 
Procedure Code, are made on the same day, no 
presumption can be made by the Court as to which 
event was prior in time. The party challenging the 
action of the Court Officer must show that it was 
wrongful, 

To entitle decree-holders to rateable distribution 
under section 73, Civil Procedure Code, the decrees 
should be against the same judgment-debtor, ù ¢., the 
individuais must be the same. 

Where the fund in Court is the property of the 
same person who is judgment-debtor under two 
decrees, he may be regarded asthe same debtor in 
respect of that fond. 7 

Ifthe fund is the joint property of twa peraons, 
their respective rights cannot be ascertained without 
an enquiry which is beyond the scope of section 78. 

Where, however, the joint debtors are entitled to 
the fund in egual shares, and the plaintiff claims 
only half, the provisions of section 73 can be 
enforced, M MUTHIAH Cnerty v. ALAGAPPA CHETTY, 
(1918) M. W, N. 520; 24 M. L. T, 179 

0. 502, 524 


~ Sa 
S. 90, O. XXXVI—Special case, whether 
can be re-opened. 

It is settled practice that where a special case is 
stated by consent, ib can only be re-opened by mutual 
consent. B Moniz v. Scorr, 20 Bow. L. R, 839 642 
Sa 92—Scheme for application of surplus 

income—Oompromise of scheme suit, validity of. 

A Court should not sanctions compromise of a 
suit under section/92, Civil Procedure Code, under 
which any portion of the trust properties is given 
to any of the parties. 

Under section 92, Civil Procedure Code, the Court 
can sanction a- scheme on acy pres application of a 
charitable trust. Wi AMUTHUKRISHNA NAICKEN v. 
RAMACHANDRA NAICKEN 
Ss. 92, O. l; rr. 3, 10 (2)—Suit to 

eject third person from trust properties, whether can 

be brought under s, 92—Transferee of trust properties, 
whether can be made party to suit. 

A claim for the recovery of possession of trast 
property from a trespasser or froma transferee from 
a trustee is not within the scope of section 92 of 
the Civil “Procedure Code, and a Court trying a 
suit under that section is not competent to bring 
before it under rule 8 or rale 10 (2) of Order I of 
the Code any person whoisin possession of trust 
property either as a trespasser or as a transferee 
C Guonam Mownag [v, Ant Hariz, 28 O. Ln i; 4 
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appointment of new}mahant and vesting of trust pro- 
perty in new mahant, maintainability of—Parties, 
necessary—Court-fee pzyable, ` 
Where certain persons, who were entitled to elect 
‘the mahant of a Dera, decided that for certain 
reasons the defendant, the old mahant, was no 
longer fit for the office of muhant and elected 
another person as the new mahant and thereupon a 
suit was brought under section 92 of the Civil 
Procedure Code for the removal of the defendant, 
who was in charge of the trust properties, from the 
office of mahant, the appointment of a new mahant and 
the vesting of the trust propertiesin the new mahant: 


Held, (1) that the suit was properly brought under 
section 92 of the Civil Procedure Code; 

(2) that the new mahané elect was not a necessary 
party to the suit; 


(3) that it was not necessary to stamp the plaint 
with a Oourt-fee stamp calculated ad valorem on the 
value of the trust property, inasmuch as the plaint- 
iffs were seeking-nothing for themselves but merely 
the removal of the defendant from the office of 
mahint, which would involve hie ejecbmenb from 
the immoveable poperty of which he was in posses- 
sion as mahant. P Gort Das v. Lan Das, 97 P. RB, 
1918 - 983 


Pi 





S. 92—Trust for religious purposes, mis- 
management of——District Judge, power of, to inter- 
fere, on application-of private person—Procedure. 
The Civil Procedura Code does not give a District 

Judge any power to interfera with the management 

of a religious trust unless and untila regular suit is 

filed in his Conrt, when it is open to him to exercise 
allthe powers which the Code gives him in order 
to protect the property. He has no power to inter- 
fere and to suspend a trustee irom his poston the 
application of a private person who has called atten- 
tion to the fact that a breach of trust appears to 
have been committed. The Civil Procedure Code 
lays down a fegular procedure for suits in such cases 
and until the Court is moyed in that way, it has no 
power of suporyision to interfere and to pass orders. 

A DARSHAN Das v. COLLECTOR OF MEERUT, 13 A. L. 

J. 742 ae 850 

sa 104 (f), scope of, Sch. TI, paras. 1, 16, 

17, 23—Order refusing to file award on private 

reference, nature of--Application to file award on 

private arbitration—Subsequent reference to new 
arbitrator through Cowrt’—Application to file second 
award —Order setting aside award, whether decree — 

Appeal—Revision. - 





[3 


refers to caseg where a matter has been referred to 
arbitration without the intervention of the Oourt. 

There is au inherent difference between orders 
refusing to file an award on a matter referred to 
‘arbitration without the intervention of the Court 
aud those referred to under paragraph 1 of the 
Second Schedule of the Civil Procedure Code, In 
the former case, if the Court refuses to ‘file an 
award, its order amounts toa formal adjudication on 
tha matter in controveray and conclasively deter- 
mines the rights of the parties. In the oase of orders 
setting aside an award under paragraph 15 of the 
Second Schodule, the order is only of an interlocutory 


‘ 
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S.: 92—Suit for removal of old mahant, 


Clause (f) of -section 104, Civil Procedure Code, . 
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nature and is inno way a conclusive adjudication of 
the matter in dispute. 

A dispute between members of a, firm was. pri- 
vately referred by them toarbitration. Anaward being 
given, an application was made for filing it Objections 
were raised and an issue asto the misconduct of 
the arbitrators was framed. Meanwhile’ the purties 
agreed to refer the whole matter in dispute toa 
new arbitrator and made an application to the Court 
to that effect. The new arbitrator was then appoint- 
edand gavehis award. Objections were made to 
this second award and the Court, finding that one of 
the parties had not signed the application of reference 
to the arbitrator and that the first award had not 
been superseded, set aside the second.award. An ` 
appeal to the District Judge was dismissed as incom-- 
petent and a second appeal was filed in the Chief 
Court: 

Held, (1) that inasmuch as the application for the 
filing of the first award was numbered and registered 
as a suit between the parties, a suit was pending at 
the time the second reference was made and the 
order of the first Court was not, therefore, an order 
referred to in section 104, Civil Procedure Code; 

(2) that the order in question setting aside the 
award did not amount to-a decree and was nob. 
appealable as such; ; 

(3) that the order of the lower Appellate Court 
disposed of a question of law and, even if wrong, was 
not open to revision as no material irregularity had 
been committed. P Brnart Lan v. Kaan CHanp, 
154 P. W. R. 1918 

S. 105 (2)—Appeal—Remand, order of, 

whether can be questioned by lower Court—Jurisdic- 

tion, question. of, failure to raise, effect of. 

Section 105 (2) of the Civil Procedure Code pre- 
cludes a lower Gourt from treating the remand order 
of the Appellate Court as a nullity owing to the want . 
of jurisdiction in the latter to pass it. 

A party who omits to raise the question of the 
jurisdiction of the Appellate Court at the hearing of 
an appeal and to appeal from the decision reached, 
cannot be allowed to object to that decision in the 
subordinate Court to which the matter in dispute is 
remanded. N Duaram Cuanpv Gore Lan 886 
S. I I0, O. XLIV, è. I, O. XLV— 

Privy Counci, appeal to -Leave to appeal in forma 

pauperis—Jurisdiction of High Court. 

The High Court has no jurisdiction |to grant leave 
toa party to appeal to the Privy Council in forma 
pauperis, MI Amsa v Srinivasa Kamera, 35 M. L. 
J, 258; 24 M. L. T. 207; 8 L. W, 460 646 
Ss. 115, I51, 152—Mortgage decree 

making mortgaged property liable for mortgage as 

well as sub-mortgage—Amendment of decree, applica. 
tion for, dismissal of-—Revision. 

Plaintiff mortgagee brought a suit on hid mort. 
gage and obtained a decrae. From the judgment it 
appeared that the Court intended that the property 
should bə sold forthe amount of the plaiatiff's 
mortgage, interest and costs but finding that the 
plaintiff had made a sub-mortgage, it directed that 
the sub-mortgagea should get the amount of her 
mortgage out of the proceeds of the sale before the 
plaintif was paid. Bub the decree as drawn up 
directed the proparty to be sold not only for the 
amount of the plaiatif’s mortgage} but also for the 
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amount of the sub-mortgage, that is to say, that the 
defendant was made liable not only for the mortgage - 
which he kad created bntalso for the sub-mortgage 
which the mortgagee had created. The defendant, 
therefore, applied for amendment of the deoree in 
order to bring it into accordance with: the judgment, 
but the Court dismissed the application: 

Held,- that the décree as drawn up was quite 
incorrect and unjust and that’ the refusal of the 
Court to ainend the decree amounted to n refusal to 
exercise jurisdiction vested in the Court, and that 
the High Court was, thorefore, entitled to interfere 
in revision. A Powe BISHUNATH Rat v. BRAMHANAND 

Swami, 16-A.L. J. 749 ` 
——— 5S. 11 5—Receiver, leave to sue, application 
for —Procedure— Revision. 

The general principle applying to cases in which 
application is made to sue a Reveiver in rospect of 
properties in charge of the Court is that unless the 
Court is satisfied ‘thafthere is no question at all to 
try or there is no legal foundation to che claim, 
leave should not asa matter of course be refused. 

A petitioner in an application, to sne a Receiveris - 
entitled to an enquiry upon the materials furnished. 
by the parties andif he so desires, to ask the Court to 

. take evidence if the - Court is not inclined to give 
‘ leave asa matter of course. If the Court refuses to 
take evidence and proceeds to dispoze of the appli-. 
cation sammarily, it acts with material irregularity 
in the exercise of its jurisdiction, and the High Court 
is, therefore, entitled to interfere in such a case 
under section 115 of the Civil Procedure Code. 
àn application for leave to suea Receiveris a 
case within the meaning of section 116 of the Civil 
Procedure Code. OA 
There is no statutory provision which . requires a 
` party to take the leave of the Court to sue a Receiver. 
The rule is based on public policy. and the grant of 
Jeave is made not in exercise of any power conferred 
by Statute but in“ exercise of the inherent power, 
which. every Court possessed to prevent acts which 


constitute or are akin toan abuse of its authority. ~ 


Pat Brisa BHUSAN, TRIGUNAIT v. Sais CHANDRA 
Tewakt, (1918) Par. 337 719 
S. I [5—Revision—Error of law, whether 
ground for interference—Remedies, other, open to 
petitioner, effect of. | , 
The petitioner purchased a holding in execution 
lof a money-decree obtained against the tenant by a 
third party. The landlord refused to recognise the _ 
‘petitioner as a tenant on the ground that the holding. 
was non-transferable. Thereafterthelandlord brought 
a suit for rent against the old tenant and obtained a 
decree ex parte in execution of which “he sought to 
have the property sold, Whereupon the petitioner 
preferred an objection contending that the landlord’s 
decree was merely a money-decree inasmuch as it 
was obtained against the old tenant who had no 
interest in the tenancy. The Court, holding thatthe - 
- objection of the petitioner was preferred under the 
provisions of Order XXI, rule 58, Civil Procedure 
Code, overruled it as being barred under seotion 170 
of the Bengal Tenancy Act. The petitioner moved 
the High Courtin revision under section 116, Civil,, 
Procedure Code: : 
Held, that as,the petitioner had other remedies by 





=| suit or otherwise and that as the error of the exeout- 


4 
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ing Court, if any, was at mostan error of law, the 
intervention of the High Court under section 115, 
Civil Procedure Code, was not called for. © RAJANI 
KANTA Pan v, Kepar Natu Biswas 190 
> S. I 15—Rerision—Interlocutory order, 
whether open to revision, | . 
Section 115, Civil Proceduro Code, authorises the 
Court to call for the record of any case which has 
been decided, but where there has been no decision 
and the case is still pending, interlocutory orders 
‘passed during the course of the hearing cannot be 
made the subject of revision, unless those orders have 
the effect of determining the case, so far as the party 
applying for revision is concerned, or concluding the 
claim otherwise in a manner not open to appeal. O 
BRIJ INDRA BAHADUR SINGH 1. Deputy COMMISSIONER, 
KHERI, 50. L ,' 480 676 
S. 115, scope of—Renision—Irregularity. 
Ifa Judge arrives at a conclusion of lawor of fact 
without having considered the law or a material part 
of the evidence, or by “ misunderstanding or 
erroneously recording the statements of Pleaders or 
witnesses, the method of arriving at such conclusion 
isillegal and irregular and isa ground for revision, 
provided the irregularity is material and the peti- 
tioner has suffered an injustice thereby. L B 
Goripur BAGLA v. Rooxwan . 78I 
ss. I41, 144, O. Il; r, 2. 
An application for restitution under section 144 
of the Civil Procedure Code is neither a suit nor 
an execution proceeding; ibis a miscellaneous pro- 
ceeding to which the rules applicable to execution 
proceedings doin substance apply. Section 141 of 
the Civil Procedure Code does not apply to an 
application for restitution, and such an application 
is not, therefore, subject to the provisions of Order 
IT, rule 2, of the Code. Pat KRrUuPASINDHU Roy v. 
BALBHADRA Das, 3 P. L. J. 367 47 


s. 144 47, 511 


S. 144 O. XXI, r. 43—lrecution— 
Attachment of cattle—Supratdar, tiability of, whee 
ther can be enquired into by executing Court, 

. The liability of a supratdar or depositary of pro- 
perty attached in execution of a decree who has 
made default, cannot be enquired into by the execut- 
ing Court but must form the-sibject of a separate 
Sait. N Kuersipas RADHAKISAN v, HARBA MARATHE 


- -— 956 

——— ss. 144, 151, O. XXI, r. 9O—Order 
refusing to set aside ‘ewecution sale, reversal of, in 
appeal —Auction-purchaser not party to proceedings 

—Restitution,-claim to, maintainability of, 

An order refusing to set aside an execution sale 
under Order KAT, rule 90, Civil Procedure Code 
was reversed on appeal The auction-purchaser was 
not a party to she proceedings. Mhe judgment- 
debtor applied for restitution of" the property from 
the auction-purchaser: 4 

Held, (1) that section 144 of the Civil Procedure 
Code did not apply, inagmuch as no decree had 
been varied or reversed on appeal but only an 
-order under Order XXI, rule 90, refusing to set 
aside a sale in execution; 

(2 that an order could not be made under section 
151 of the Civil Procedure Code on the analogy of 
section 144, inasmuch as the auction-purchaser wag 


P 
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not a party to the proceedings inatituted-for setting 
aside the sale. Wi Mxzpa CHINNASUBAMMA v. PAPI- 
REDDI GARI ÜRINNAYYA, 41 M 467 628 


S. 151 154, 628, 830 
S, 151—Revival of suit—Inherent power 
of Court—Limitation Act (IX of 1908), Sch, I, Art. 
181-——Revival application —Limitation, commencement 
ofo - 

During the pendency of a pre-emption suit the 
plaintiff lost his title to the property which qualified 
him for the exercise of the right of pre-emption, 
by virtue of a decree passed against him in another 
suit, and he filed an appeal from that deoreo, The 
Court trying the pre-emption suit thereupon dis- 
missed it as not maintainable, but remarked ‘in 
its judgment that if the plaintifi’s appeal in the 
other suit was accepted, he might apply for revival 
of the pre-emption suit, The plaintiff won his 
appeal ‘and within three years .he applied under 
section 131, Civil Procedure Code, to the Court, 
which had decided the pre-emption- suit, for its 
revival The Court allowed the application: 


Held, (1) that the Oourt had inherent power under 
section 151, Civil Procedure “Code, to revivo the 








suit; . x 

(2) that the original order passed by the Court 
in the pre-emption suit was not the proper order to 
be passed in the circumstances, and that the proper 
course for the Court would have been to stay the 
proceedings until the pre-empter had an opportunity 
of getting the decision of the Appellate Court on 
the question of title under which he was claiming 
pre-emption; z - Z 

.(8) that the application was governed by Article 





181, Schedule Iof the Limitation Act, and was, 
therefore, within time. Q RAMESAWAR DAYAL 2, 
Gur Sagar, 5 O. L. J, 259 137 
S. 152 A 820 

= 0. 1, r.3 . 4 I 





11 
O. 1, Pa S—Limitation Act (IX of 1908), 

s. 22-—Suit instituted against dead person~~Limita- 

tion, extension of, against heirs. 

Order I, rule 8, of the Code of Civil Procedure 
does not apply to a case where a suit is filed against 
a deceased person-and his heirs are subsequently 
sought to be brought on the record. For the pur- 
poses of section 22 of the Limitation Act such heirs, 
whether added or substituted, must be treated as 
newly impleaded and the suit as against them will 
be deemed to have been instituted when they were 
so made parties. O Nav NEHAH SINGH v, DEPUTY 
COMMISSIONER, Unao, Š O, L. J, 546 9 














O.L, r. 10 725 

0.1, r- 10 (02): - 471 

Ol, r.2 909 
: O1, mr. 2. 





Where a mortgagee has already sued and obtained 
a deoree for interest at atime when he could also 
have sued for the principal, his subsequent svit 


forthe-recovery of the principal is barred by Order 
TI, rule 2 of the Civil Procedure Code, |, P Kısmen: 
NARAINU PALA Mat, £8 P R 1918 937 


me Oa Kly Pa Z—Abandonment of claim— Know- 
ledge of right, constructive, whether bars subsequent 
suit, | 
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In order to make Order Il, rule 2, of the Civil 
Procedure Code, applicable toa subsequent snit, it is 
necessary to show-that the plaintiff had at the date 
of the institution of the previous suit actual andsnot 
merely constructive knowledge of the right which 


he is seeking to enforce in the subsequent sai 


N Bixya Barv. GANPAT 

- om O. Il, Pe Z, applicability of—Suit against 
one debtor—Subsequent suit againal diferent debtor, 
whether barred. 

Order IJ, ralé 2 of the Civil Procedure Code, applies 
only where the defendant in the subsequent suit 
was alsothe defendant inthe provious suif. ‘The 
rule does not apply where the subsequent suit is 
brought against a different defendant. `N KASHI Bar 
v, SHEORAM KHUPCHAND 

7” —— O. I, r,’ 2—Mortgage—Suit for interest— 

Subsequent suit for principal, maintainability of. 

Where under sa mortgage-deed both principal 
and interest become due, the mortgagee must sue 
for both together, otherwise he is debarred under 
Order 17, rule 2, of the Civil Procedure Code, from 





claiming in a.subsequent suit what was not claimed . 
/ 


in the prior suit. 

In a mortgage-deed executed by the defendant 
in favour of the plaintiff in 1909, interest was fixed 
nominally at Rs. 6 per mensem and a reference 
was made to an agreement between the parties to 
draw up a deed of lease of the mortgaged property. 
The lease was drawn up on the same day and pro- 
vided that the mortgagor should pay rent at Rs. 6 
per mensem Plaintiff sued for the rent due to 
him in 1911 and obtained adecree, Subsequently 
he brought a suit for the recovery of “the principal 


~ and interest due after 1911: 


Held, that the mortgage and lease constituted 
one transaction and that the subsequent suit was 
barred by Order JI, rule 20f the Civil Procedure 
Code. P Narna SINGH v. CHUNI Lat, 69 P, R. 1918; 
112 P. W. R 1918 : ` 364 
O. “Il, r. 2—Relinquishmént of claim, 

what amounts to. as ` 
Order II, rule 2, Civil Procedure Code, refers to a 
case where there has been a suit in which thére has 
been an omission to sue in respect of’a portion of 
a claim, ‘anda decree has been made in that suit. 
Tn such a case a second suit in respect of the portion 
so omitted is barred. But the rule does not apply\to 
the amendment of a plaint by the addition of a 
claim which has been omitted in the plaint as 
-originally filed. ; 
Where a person knowing of the facts before the 

institution of a suit omits to-make a particular 
claimzby an oversight and the suit is carried to 
a decision without any amendment, Order 11, rule 2, 
Code of Civil Procedure, prevents him from suing 
subsequently in respect of ihe claim so omitted, and 
it is no answer on his part to say that such omission 
was due to a mere mistake and was not actuated Ly 
any fraudulent cr dishonest motive -But these 
principles do not apply where he makes an applica- 
tion for amendment before decree forthe purpose 
of including the claim which was omitted through 
oversight. C UPENDRA NARAIN Royv. JANAKI NATH 
Roy, 22 © W N. 611; 45 C. 805 








for redemption of kanom-—First suitagainst Karna. 


os i / 


129 
0. Il, Ps 2; O. XXXIV, r. I — Suit 3 


_ Kurup, § L, W. 162 i 


j 
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van personally—Şubsequent suit against tarwad 

maintainability of, . ` f 

Where & mortgagor brings a suit for redemption 
against some of the co-owners of the equity of 
redemption and obtains a decree, a subsequent suit 
on the mortgage against ‘the other co-owners is 
barred under Order 11 
Procedure, 


/ Plaintiff sued the karnavan of a tarwad in his 
personal capacity for redemption of a, kanom and 
obtained a decree. He then had:knowledge of the 
tarwad’s interest in the, kanom. Subsequently 
he brought another suit for redemption against all, 
the members of the tarwad: ` 
Held, that the subsequent suit was barred by the 
provisions of Order II, rule 2, Civil Procedure Code. 
Kiznekke MANJAMBRATH AVULLA v, KANNA 


595 
~—Pleadings—Failure to give 


—— 0. VI, ra 4 
particulars, effect of. 
The Court should not go into the question of 

undue influence at all where the defendant denies 

the execution of the mortgage and no particulars of 
the alleged undue influence are given as required by 

Order VI, rule 4, of the Civil Procedure Code. C 

eee OHOWDHURANI v, Hem CHARAN 
ASYA 


O. VI, r. I7—4: ini 

AER A 7 Amendment of Ka when 

On an application for amendment of a plai 
the trial Court, without deciding anything’ Pade 
the order for amendment subject to any contentions 
which the defendants might raise in answer to the 
claim as amended: ‘ 5 
-_ Held, that it, would have been better and more 
regular if the question of the right to amend had 
been determined before’ the order was made or, if 
this Would have involved a lengthy enquiry covering 
the same ground as the~evidence in the suit, if the 
hearing of the application to amend had’ been 
adjourned to the hearing of the suit and determined 
on the evidence then taken. ? 

‘The Court being desirous of getting at the true facts 
will allow an amendment subject to three general con- 
ditions; (a) Bona fides on the part of the applicant; 
(b) possibility of amendment without such prejudice 
to the other party as cannot be compensated by 
costs; (c) where the amendmentis not such as to 
turn a suit of one character into a suit of another 
character. © UPENDRA NARAIN Roy v. JANAKI NATH 
Roy, 22 C, W. N-6Ll; 45 O>805 129 
s VI, Pa I7, O. XXIII, F. I— 

Amendment of plaint— Withdrawal of suit—Appeal 

secénd—Delay in making application, effect of. Á 

Plaintiff brought a suit for a declaration that a 
certain sale-deed executed by his father was a boeus 
transaction. ; At a later stage the plaint was amend- | 
ed soas toinclude a claim for possession of the 
property sold. Both the trial Court and the Court 
of first appeal held that consideration had passed 
for the sale and dismissed the suit, In second 
appeal it was sought to impeach the sale on the 
ground ae was not for antecedent debts or for 
te piatim y and was, therefore,not binding on 
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Held, that at such a late stage of the proceedings 

the plaintiff could not be allowed either to amend ' 

“his pleadings or to withdraw from the suit with 

liberty to bringa fresh suit, N BALIRAM v, Sars 

O. VIII, r. 5, scope of—Minor, suit 

against—Omission to deny allegation of fact in plaint, 
effect of. D : 

The scope of Order VIII, rule 6, is only this that 
the omission to deny an allegation of fact in the 
plaint is not to be taken as an admission in the 
case of minor defendants, and the rule has nothing 
to do with the conduct of the suit afterwards. For 
instance, if at the framing of issues or at the trial 
the person representing a minor defendant admits 
certain allegations of fact, it cannot be said that rule 
5 in any way affects such admission. What the 
Legislature apparently contemplated by rule 5 was 
that if, forinstance, the guardian of a minor defend- 
ant allowed a case to proceed em parte, then the 
plaintiff must prove those facts alleged in the plaint 
which were not expressly denied in the written 
statement filed on behalf of the minor defendant. MI 





NAGAPPA v. SIMDALINGAPPA, 36 M, L. J. 372 589 
—— 0. VIII, r. 6 : 938 
—— 0O. IX, rr. 8, Q—Appearance, what 


amounts to - Plaintiff present in Court but not pro- 

secuting case—Dismissal for default—Restoration, ap- . 

plication for. 

A party may appear in two ways, either by per- 
son or by Pleader. If he is not appearing in person, 
the mere fact that he is standing in Couré does not 
amount to an appearance within the real meaning of 
the word. . 

On a case being called on, the parties appeared 
in Court but the plaintiff did not prosecute the caso, 
The Court dismissed the suit for the plaintiff's 
default. The plaintiff then applied for restoration 
of the suit, but the Cotirt now held that the suit 
was not dismissed for default and that, therefore, it 
had no jurisdiction to restore it: 

Held, that the order dismissing the suit was an 
order made under Order IX, rule 8, of the Civil 
Procedure Code, and that the Court was required to 
deal with the matter under Order IX, rule 9. Pat 
LALJI SAHU v., LACHMI NARAIN SINGH, 3 P.L., J. 366 


. 27 

——— 0. IK, ra 9 154 

—— O. XIN, rs [—Documentary evidence, 
admissibility of. 

Documentary evidence which has not been prp- 
duced at the first hearing of a suitin accordance 
with Order XIII, rule 1 of the Code of Civil Proce- 
dure, may be admitted at any subsequent stage at 
the ‘discretion of the Court. P © IMAMBANDI v. 
Mursapp1, 35 M. L. J. 422; 16 A. L. J. 800; 24 M. L. 
T.-380; 28 O., L. J. 409; 23 CO. W. N. 50; 5 P.L. W. 
\276; 20 Box. L. R. 1022 513 


—— 0O. XVII, rr. 2, S—Dismissal for default 

Procedure where both ruleg applicable. 

‘Where a default takes place within the meaning 
of both rule 2 and rule 3 of Order XVII of the Civil 
Procedure Code and there is not enough material 
on the record to enable the Oourt to proceed to 
judgment, the Court should proceed under rule 2. P 
Harcopar v, HARISJI Cuanpag, 66 P. L. R. 1918596 


~Court. 
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O. XVII, r, 3— Appeal - Default of appel- 
tant in paying translation and copying fees— Pro- 
cedure. 

A Court does not act ultra vires in dismissing a 
suit or appeal where materials essential for the 
progress of a suitor appeal such as translation of 
vernacular documents, preparation of Bench copies, 
etc., are wanting owing to the plaintiff’s or appellant’s 
default, L B Ma Ox Bwinvy Ma Suwe Mi 
O. XVIII, r. 5—Evidence Act (I of 

1872), s. 80— Perjury, trial for—Statement read 

over to witness—Proof ~ Presumption, 

There is no provision of law that a Judge, who 
records the evidence of a witness in cases to which 
Order XVIII, rule 5, of the Civil Procedure Code 
#pplies, shall append a note to the effect that the 
evidence of the witness when completed has been 
duly read out tohim. In every such case it should 
be presumed under section 80 of the Evidence Act 
that the statement was duly taken. 

Where, therefore, there is no evidence to show 
that the deposition of a witness ina civil suit was 
not read over to him by the Judgo,it must be pre- 
sumed under section 80 of the Evidence Act that 
the Judge complied with the provisions of Order 
XVIII, rule 6 of the Civil Procedure Code.. P 
Enpsror v, JAGAT Ram, 28 P. R. 1918 Crk; 19 CR. L. J. 
972 3 872 

O. XX, r. I3 (2) 529 
——— 0. XXI, r. 2 (1) — Execution of decree— 

Payment certified by decree-holder, effect of —Judg- 

mentedebtor whether can object—Court, duty of— 
` Limitation, entension of. 

Order XXT, rule 2 (1), of the Civil Procedure Code, 
does not contemplate an inquiry being made into 








the truth of the statements made by the decree-_ 


holder when he comes to Court to certify a payment 
and the judgment-debtor has no locus standi to 
question the right of the deoree-holder to make an 
application under that provision of the law. 

No particular time is fixed daring which the 
decree-holder is bound to certify payments to the 

When a decree-holder comes and informs the Court 
that certain payments have been made to him in 
satisfaction of the decree, all that the Court has to 
do is to make a note of the statement made by the 
decree-holder and no notice need issue to the judg- 


. ment-debtor even if the decree-holder asks this to 


be done. : 
The certifying of a payment under Order KAT, 
rule 2 (1), Civil Procedure Code, is not conclusive in 
any way. On an application for execution of the 
decree being made, the judgment-debtor is entitled 
to show either that no such payment was in reality 
made or thatif it was, it did not‘operate to extend 
the period of limitation for execution of the decree, 
O Harper Mirza v. KAILASH Narain Dar, 21 0. 0. 
161; 5 O. L. J. 482 177 
0. XXI, rr. 4, 5, 6,57 997 
——— 0. KAI, ra 11 (3) 993 
——— O. XXI, r. 14, applicability of—Decree 
for sale on mortgage— Execution ~ Attachment, whe» 
„ther necessary. 
A preliminary attachment is not necessary in 
cases where an application is made for sale in 
execution of a decree passed for sale of mort» 
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gaged property, and therefore Order XXI, rule 14, 
Civil Procedure Code, does not apply to such an 











application. O IQBAL NARAIN v, JASKARAN, 5 O. L. J. 

414 . 639 
O. KAI, r. 16 997 
O. XXI, r. 43 956 
O. XXI, r. 53 (3) 630 
O, XXI, r. 55 538 

AA 0. XXI, rr. 58, 63 904 





ts 
- O. XXI, r. 63, O. XXXVIII, r. 6 

— Attachment ‘before judgment—Claim to attached 

property, order on—Applicability of O, XXI, r, 63-— 

Suit, regular, maintainability of. 

Rule 68 of Order XXI, Civil Procedure Code, 
applies to orders on claims preferred to property 
attached before judgment.’ : 

The general policy of the law is that questions of 
title raised by claims against attachments before or 
after judgment should be promptly disposed of. 
Wi MALLIKHARJUNA Prasad NAIDU v. MATLAPALLI 
Virarya, SL W.197; 85 M. L. J. 281; 24 M. L.T. 

















134; 41 M. 849; (1918) M. W. N. 699 1000 
——— 0. XXI, r..83 , 538 
O. XXI, r. 89 654 
O. XXI, r.90 628 
O. XXI, r.92 947 
——— O0. XXI, r. 93 630 
O. XXI, rr. 97, 98 ‘ 308 
0O. XXIL r. 3 962 


7 
——- 0. XXII, rr. 3, 5—Death of one of 
several laintiffs—Legal’ representative brought 
on record—Subsequent dispute—Court, duty of— 

Procedure, - 

One òf several plaintiffs having died one G. was 
brought on the rocord as her legal representative, 
it being alleged that he was the adopted son of the 
deceased. Subsequently the daughters of the 
deceased applied that G.’s name should be deleted 
from therecord and.that they should be substituted 
as the legal representatives of their mother. The 
Court held that it could not alter its previous order 
as rule 8 of Order XXII of the Civil Procedure Code 
provided that after the record had been amended by 
adding the representative of the deceased plaintiff as 
a party the Court shall proceed with the suit: 

Held, that a question having arisen as to whether 
G. was or was not the legal representative of tha 
deceased plaintiff, the Court was bound to determine 
it under rule 5 of Order XXII of the Civil Procedure 








Code. B VATSALABAL VISHNU SUKHTAKKAR V. SAM- 
BHAJI PANDURANG NABAR, 20 Bom. L. R. 902 757 
0O. XXIL r. 5 757 
O. XXIII 862 
O. XXIII r. I 905, 906 





———— Q, XXIII rr. I; S—Withdrawat of suit 
after decree, whether permissible—Compromise ren 
garding removal of guardian duly appointed by 
Court, legality of. : 

The procedure of withdrawal from a suit under 
Order XXIII, rule 1, of the Civil Procedure Code 
applies only to pending suits, before a decree hag 
beer made. 

An application for guardianship duly made under 
the Guardians and Wards Act, and on which an order 
appointing a guardian has been duly made, cannot 
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be withdrawn under Order XXIII, rule 1, Civil Pro- 
cedure Code, by the applicant_during the course of 
an appeal filed by the opponent, in spite of both the 
_ appellant and the respondent being consenting 
parties to the withdrawal. F 


Nor can the respondent's withdrawal be recorded 
asa compromise under Order XXIU, rule 3, Civil 
Procedure Code, inasmuch as its effect would be to 
withdraw from the determination of the Court the 
consideration of the welfare of the minor and to 
defeat the provisions of sections 40 and 42 of the 
Guardians and Wards Act. S MAHOMED . YAKUB z, 
RADHIBAI, 12 S, L. R. 14 81 


O. XXIII; re l — Withdrawal of suit on 
behalf of minor, when permissible— Minor, benefit of 
— Court, duty of, to protect interests of minor. 
Courts should be very jealous of the interests of 

minors and should not allow a suit or part of a 
suitinstituted on a minors behalf to be withdrawn 
without being satisfied that itis for his benefit. 


In a suit for a declaration that the sale of certain 
land will not affect the plaintiffs’ reversionary rights, 
- it appeared that the plaintiffs had in their minority 
sued along with certain others for the same relief 
asking in i the alternative for pre-emption of the land 
‘sold and that, subsequently there had been an amend- 
ment of the plaint by which the other plaintiffs alone 
claimed pre-emption, it being stated that the minor 
plaintiffs had no money with which to pre-empt. 
Later-on an application was presented by all the 
plaintiffs for permission to withdraw the prayer for 
declaration, The Court did not give-its permission, - 
nor did it consider whéther the withdrawal was for 
the benefit of the minors. The case proceeded and 


~ eventually a decree for pre-emption was passed in 


favour of the adult plaintiffs, but by mistake the , 
names of all were entered in the decree: 


Held, that icasmuch as no reason was given by the 
next friend for withdrawing the suit on behalf of the 
minors, nor was the Court asked to allow the plaint- 
iffs to withdraw from pert of the suit with liberty 
to institute a fresh suit in respect of the subject- 


_ matter of such part, nor was the interest of the minors 


considered, the minors were entitled to bring a 
separate suit for the relief which was abandoned in 
the previous suit, P Basana v, GHULAN, 164 P.W 
R, 1918 508° 

Q. XXIII r. 3 535 
O. XXX, rr, I; 6 —Suit against firm— 

Plaintif, right ‘of, to know names of persons con- 

stetutiny firm ~ Individually,” meaning. of—Part- 

ner, appearance of. 

Under Order XXX, rule 1, of the Civil Bred 
Code, a plaintif suing a firm is entitled t know who 
the persons are who constitute the firm and the 
information cannot be withheld. The information 
is necessary so that the plaintiff may know who will 
be personally liable in execution for the satisfaction 
of his decree. 

Tha word “individually” in Order XXX, rule 6 of 
the Civil Procedure Code, isnot synonymous with “in 
person.” No partner can be forced under this rule 
to appear in person, but in his absence after service 
of summons, he will be dealt withex parte. If, how- 
ever, appearance, is put in for him, it will be reckoned 


`~ 
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as his individual appearance. P Bringes & Co. v 


Pranas Din & Co, 78 P. R. 1918; 155 P. W, R. 19:8 


422 
=~ 0O. XXX, r. 6 422 
O. XXXIII, r. 8- Leave to sue in forma 
pauperis—Insolvency of plaintif—Receiver, whether 

` can continue’ suit. 

Where a plaintiff obtains leave to sue in forma 
pauperis and after the commencement of the suit 
is adjudicated an insolvent, the Receiver in insol- 
vency is entitled to ‘continue the suit just as the 
insolvent could have done. A MOHAMMAD ZAKI v. 
Municipal Boarn or MAINPURI, 16 A, L. J. 440 577 

——- 0. XXXIV 179 
-——- O. XXXIV, r. I 595 
Sa T 0. XXXIV, Pr. 5- 206 
——— O. XXXIV, r. 6—Application for per- 

sonal decree, whether application tn execution—Limi. 
tation, commencement of. 

An application under Order XXXIV, rule 6, is an 
application in the original suit for a new decree and 
it.cannot be regarded as an application in execution, 
Such an application should be made within three 
years from the time when the right to make such 
application accrues and the Article which governs 
the application is Article 181 of the Limitation Act, 

Some mortgaged property was put up to salein , 
execution ofa mortgage decree in 1911 and was 
purchased by the decree-holder. The proceeds. of 
the sale being insufficient to satisfy the mortgage 
debt, the mortgagee made an application i 1913 
under Order XXXIV, rule 6, fora personal’ decree. 
That application proved ineffectual and he made 
another application for a similar decree in 1915: 

Held, that the application, not being au application 
for execution of the original mortgage decree, was 
barred by time and that the interim application did 
not save limitation A MOHAMMAD JLTIFAT Husain v. 
ALIM-UN-NISSA, I6 A L. J. 487; 40 A, 651 562 

7 O. XXXIV, r. G, order refusing to pass 
decree under, whether decree—Court. fee on appeal, 
~ calculation of. 

An order refusing to make adecree under Order 
XXXIV, rule 6 of the Civil Procedure Oodo, is a 
decree within the meaning of the definition of that 
term in section 2 of the Code, and an-appeal against 
it must bear ad valorem Court-fees, calculated upon 
the value of the subject-matter of the appeal. 
A MOHAMAD Intirat Husain v. ALIM-UN-Nissa, 16 
A. L. J. 488; 40 A 553 5 

eon ar oe O. XXXIV, rr, 18 914 

0. XXXIV; r. I 

There is nothing in Order Skxry, rule 14, Civil 
Procedure Code, “to prevent a maintenance decree. 
holder from proceeding in execution against the 
properties charged under the maintenance decree. M 
KUTTIYENTI VENKATARAMANAMORTHI v, MACHERLA 
Sunpara Ramian, 23 M. L. T 855 
—— O. XXXIV, ra I4— Transfer of Property 

Act (IV of 1882), s. 99, principle of, whether 

applicable to Pungab—Mortgage—Interest, suit for 

—Subsequent suit for principal and interest, main 

tainadility of. 

Section 99 of the Transfer of Property Act having 
been repealed by Order XXXIV, rule 14, Civil Pro- 
cedure Code, which has been expressly held to be 
not applicable tothe Punjab, the principle of that 
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section can no longer be applicable to this Province, 
P Kisyen ot v. PALA Mat, 88 P. R. 1918 Bae 


XXVI 
sn OO Lxxv, r.6_ 1000 
O. X X1X—Injunction, effect of—Mala- 
© bar A ATA restraining karnavan from 
~ contracting loans for managing tarwad property— 

Loans contracted for necessity—Oreditor, rights of 

—Tarwad, liability of. 

In a suit by the members of a Tarwad to’ remove 
the Karnavan from office, the Court passed an injunc- 
tion restraining the latter from contracting loans 
to manage the property. The Karnavan neverthe- 
less borrowed money for the necessary purposes of 
the Tarwad while the injunction was in force, Ina 
suit by the’ creditor for repayment of the Idan: 

Held, that the effect of the injunction was what 
was laid down in Order XXXIX, Civil Procedure 
Code, and that both the Karnavan and the Tarwad 
were liable for the debt. IVI Puzuaxxat Epon v. 








- MAHDEVA Parrar, 35 M. L. J. 96 


‚XLI, r. 27 Appeal— Additional 
evidence, when can be taken—Apzellale Court, power 


of. 

Tt is not open to a Court of Appeal to order 
additional evidence to be taken except to cure an 
inherent defect in the evidence already recorded. 
Pat Tesu os v, Deoxt Nanpan Prosan 141 

———— O. XLI, r. 27, scope of—Document suba 

“mitted with memorandum of appeal, whether ad- 

missible—Findings based’on such document, whether 

binding in second appeal, 

„The provisions of Order XLI, rule oy, Civil Pro- 
cedure Code, are mandatory and an Appellate Court 
is not entitled to admit and consider additional 


~ documentary evidence in contravention of those 


provisions. 

Where an appellant attached certain documents 
to his memorandum of appeal and the Appellate 
Court passed an order that they should remain on 
the record: . 

Held, that the Appellate Court had contravened 


e the provisions of Order XLI, rule 27, Civil Procedure 


Code, inadmitting and considering this evidence 
and that as its findings had been vitiated hy the 
fact that they were based on evidence wrongly 
. admitted, they were liable to be set aside. P Ratna 
v. HARNAN Sınen, 150 P, W.R 1918 12 
——— O. XLIII, r. I (a)—Order returning 

memorandum of appeal for presentation to proper 

Court, whether appealable—Plaint, whether includes 

memorandum of appeal. _ 

A. memorandum of appeal is not a plaint. 

No appeal lies against an order of an Appellate 
Court directing a memorandum of appeal to be 


. returned for presentation tothe proper Court. A 


NGADI Din Kaan v. PRAN KISHAN OHAKARVARTY, 16 
A.L. J. 630 6 
O.XLHI,r. I (w), O. XLVII, r. 
T—Review, order granting— Appeal, whether lies, 
An order granting a review of judgment, though 
appealable under the provisions of Order XLIII, rule 
1 (w), Civil Procedure Code, is subject to the 
limitations mentioned in Order XLVII, rule 7, of the 
Code, namely, that there can be an appeal only upon 
the grounds mentioned in that rule. C Axpor 
HAMID t. AKHINA KHATUN 850 
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O. XLIV, r. I 
DO. XLV 646 

















——- 0. XLVI, r. 7 850 
Sch. II, para. I 171 
paras. . 12, 14, I5—Ar: 


bitration—Absence of some arbitrators at meetings, 

effect of--Award signed by some only of several 

arbitrators, legality of—Time for taking objections 
and for remission of award. 

For a final award by arbitrators to be valid, ib is 
essential that all the arbitrators should have been 
present at all the meetings including the last, that 
witnesses should lave been examined in the presence 
of all and that all should have consulted together 
as to the form that their award should take, 

The period of ten days’ limitation for applying to 
set aside an award prescribed under Article 158 of 
the Limitation Act is not applicable to proceedings 
under para. 12 or para. 14 of Schedule II of the 
Civil Procedure Code, and there is no limitation for 
making an application to remit an award for recon- 
sideration of the arbitrators owing to some illegality 
being.apparent on the face of it 

The fact that when anawardis presented, it bears 
the signature of some only of the arbitrators is an 
illegality on the face of the award which should lead 
the Court to remit it for re-consideration of the_ 
arbitrators. MI Maint APPAYYA v. Vepan Ven. 
KATASWANI, (1918) M. W. N. 477; 24 M.L, T. 102; 8 











L. W. 171 597 
paras. 14, 15 597 
paras. 19, 17 - [71 


_ para. I 7--Evidence Act (I of 
1872),8. 92, prov. (2)—Arbitration—Award by some 
only of arbitrators, validity of --Agreement, oral, 
that decision of majority of arbitrators would be 
binding, whether can be proved—Court, whether can 
remit award, 

Where a matter was referred to the arbitration 
of several persons without the intervention of a 
Court, and the deed of agreement to refer explicitly 
stated that whatever award was made by the arbitra- 
tors would be binding on the parties to the reference, 
and the award was made only by a majority of the 
arbitrators: 

Held, (1) that it could not be proved under section 
§2, proviso 2 of the Evidence Act, that there had 
been a contemporaneous separate oral agreement 
between the parties to the effect that the decision of 
a majority of the arbitrators would be binding on the 
parties; 

(2) that the award having been made by some 
only of the arbitrators was a nullity. j 

The powers of the Oourtin a proceeding under 
paragraph 20, Schedule II, of the Code of Civil 
Procedure are exhausted as soon as the Court decides 
either to file the award or refuses to file it. O Gur 
BAKHSH SINGH v, OHUTTA Sinan, 60 L. J. 471 960 

————————— para. 20 17! 

—————— paras. 20, 21 548 

Companies Act (VII of 1913), S. 171 
—Appeal arising out of suit in" which Company 
was plaintif—Leave of Court, whether necessary. 
An appeal or an application ‘for revision arising 

out of an action brought by a Company does not 

come within tho purview of section 171 of the Com. 
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| È 364541 
panies Act and can be instituted or proceeded with ~———~ Company's Bicca ru S wheth ; 
I ithout the leave of the Court. P Kisnen Sincu v, ` in current oie fle TAE ARE REE 
NDUSTRIAL BANK OF INDIA, 32 P. L. B. 1918; 62 P. R. Where in a kabuliyat of 16F0 by which a patni 
1918 392 taluk was created, the rent reserved was stated ts be 





Liquida- “Company’s Sicca rupees 96:” >` ` 
Held, that as the Calcutta Sicoa rupee, though 
coined by the Company, had never, become known 
as the“‘Company’s Sicca rupce ” the expression, "Com. 
. pany's Sicca rupees” used inthe kabuliyat must be 
regarded as ambiguous; so that the intention of the 


S. [71 —suit against anga 
_tion—Leave to continue suit, when to bejgranted, 
Under section 171 of the Companies Act leave to 
continue a suif against a Company in liquidation 
$ should be given only where some question arises 
which cannot satisfactorily be determined in the 





winding up proceedings, P JAWAHIR SINGH Sunpak parties must be ro-ascertained, having regard to the 

Sinan v. SPINNING AND Wedvine Co., LTD., 92 P R. surrounding circumstances, such as the conduct of 

x 1918 f S the parties, the date of the document, the stamp 

d ss. 186, 199, 200, 20I—Civọ ‘ty paid on the docament, and a reference to current 
Procedure Code (Act V ‘of 1908), as. 39, 42, O. Th it portion of the kabuliyat. iu 

` XXI, rr. 3,5,6; 7, 16—Order of payment—Assign- q ia ao ana origin ofthe term ‘Sicca rupee’ 

ment of orderApplication for execution by assignee buona MAHARAJ BAHADUR BINGI v. Javan 

6 —Procedures cai CHANDRA GHOSE 109 


Section 199 of the Companies Act enacts that >” Compromise restraining powers, of transfer of 


-any ordér passed by a Court under the Act is- 

enforceable in the same manner in -which 
a decree passed by suck~ Court wonld be, 
Therefore, an order of payment made under 
„section 186 of the Companies Act must be regarded 
as a decree and enforced as such. -This means 
that the provisions of the ` Civil Procedure Code 
relating to the execution of deorees are applicable 
to the execution of such orders. : 

Where such an order is songht to be enforced 
through Court ther than the one which passed - 
it, seotion 201 of the Companies Act removes the 

` necessity for complying with the procedure laid 
down in section 39 and Order XXI, rules + and 5, of 
the Oivil Procedure Code, dispenses with the 
requirements of rule 6 of the Order, and empowers 
the other Court to act on a certified copy of the 
“order alone.” de s 


widow. 
Where a compromise deed entered into between 
a Hindu widow and her husband’s reversioners 
provided that ifthe widow made any transfer or 
created any incumbrance it would be null and void 
and that there would be no injury to the title of the 
reversioners: 
— Held, that the compromise gaye the wi 
rights of a Hindu widow in her a eee 
Pat Bama Sincu v. HARAKHDHARI SINGH 710 
Instalment bond ~Default in payment of in. 
stalinent— Waiver of right to sue for entire amount— 
Limitation, commencement of. 
< TAn instalment bond provided that the money was 
tobe re-paid by five annual instalments and that 
if there was any default in payment of any of the 
instalments, the creditor’ would have the power to 
recover the entire amount in a lump sum, ‘The 
i Dond was executed in 1909 and default was made 
An assignee or transferee of the order, however, inpayment of the first instalment, bat the plaintiff 
‘cannot make an application for the enforcement of . waited till the term provided in the bond had expired 
i the order without having recourse to thesprocedure whenhe-brought a suit stating that his claim for 
= laid down, by Order XXI, rule 16 of the~Civil Pro- the first 2 instalments being barred by time, he 
cedure Code, which requires that an application by made-a claim only with regard to tho remainin 
„à tragere a a decree for execution after sub- three instalments: 5 
stitution of his name can be entertained only by Held, that under the terms of the boni inti 
the Court which passed the decree. as had an option to waive his right to eng ai re 
“Sections 200 and 201 of the Companies Act are once on the happening of the first default, which rieht 
subject to the special provisions of rule 16 of Order he had exercised and that, therefore, hig suit vith 
XXI of the Civil Procedure Code. P THARYA Ram ~w, regard to the last three instalments was not barred. 
Porat Ram, 92 P. R. 1918 pa 997 A Moman LaL v. Tiza Ram, 16 A.L.J. 929 926 
: ss. 199, 200, 201 99 > Mortgage—Stipulation to redeem in any 
Confession, retracted,.value of—Ill-treatment by Chittirai month at end of 10 years-——Covenant, nature 
Police, allegation of —Burden of proof. m and effect of. I z : 
An accused person who at his trial retracts his con- A mortgage-deed contained a stipulation that the 
fession recorded by the Magistrate, alleging that it amount due thereunder might be paid “at any cul 
was the outcome ofvill-treatment and inducement by tivation season in the month of Chittirai after the 
“he Police, should prove hig allegations. C_ Emperor stipulated period of 10 years’: 
v, KABIDI Katont, 22 CO. W. N. 809; 19 Cz. L. J. 959 Held, that there was no implied personal covenant 
4 x SII topay at the end of 10 years, which the mortgagee 
Confucianism and Buddhismpwhe. ‘could enforce at once at the expiry of the period, MI 











ther mutually exclusive. Ranea PIGGAI v. NARASIMMA AYYANGAR, (1918) M 

Confucianism and Buddhism are not mutually W, N. 672 ; B52 
exclusive religions, The former does not render a ————— Question of law-Appeal, second—Mortgage 
man incapable of following the latter religion as with possession -Mortgagor taking mortgaged ae 


well L B Ky Wer v. Ma Gyor, 9 L, B. R. 179 perty on lease—Intention—Right of mortgagee to 
` evict mortgagor. 


` 148 
Construction of deed 552 Defendants executed 9 deed of mortgage in 


- . 
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favour of the plaintiff on the 17th March 1913. The 

mortgage was declared to be with possession and 

redemption was to take place after two years On the 

same date a rent deed was executed under which 

the mortgagors agreed to take the mortgaged house 
, On lease at Rs. 3 per mensem, it being definitely 

stated that the mortgagee was in possession and 
- that he was entitled to evict the mortgagors at,any 
time by giving them one month’s notice.. It was, 
however, agreed that the rent was to be credited to 
the interest due under the mortgage-deed, Roth 
these documents were registered on the 70th March 
1913. On the 4th October 1915, the mortgagee 
instituted the presént suit for the etction of the 
mortgagors and recovery of Bs.-9!-15-0 duo as rent. 
It was contended that the two documents evidenced a 
Single transaction and that, therefore, tho suit for 
eviction was not maintainable: 
. Held, (1) that the question involved in the suit 
being one reizted to the constriction to be placed 
on the two documents concerned, a second appeal was 
competent; 

(2) that the fact that‘there was_no reference to 

-the lease in the mortgage-deed was a strong indica- 
tion of the separate nature. of the two transactions 
and all that was intended by the lease was that such 
moneys as were payable thereunder were to be 
given credit for; 

(3) that at the time of the execution of the rent- 


~ 


relation of landlord and tenant between themselves 
and, therefore, the mortgagees were at liberty to 
evict the mortgagors at anytime P MANGIA Ram v. 
Ganesy Das, 161 P.W. R. 1918 35 
Vendor and purchaser—Sale-deed—Indemnity 

clause--Vendor agreeing to clear disputes—Continu- 

ing covenant—Breach of covenant—Rights of co- 

venantee—Suit for eancellation of sale and damages 

Cause of action—Limitation Act: (IX -of 1908), 
a Beh. I, Art. 115. 

` A deed of sale of land contained the following 

clause: “Should disputes of any kind arise at any time 
touching the said land on the part of anybody, we 
will clear them all with our own funds and allow 
this sale to continue to you uninterruptedly without 
any kind-of loss to you.” On attempting to obtain 
4 possession, the vendee was resisped by the tenants, 
who asserted occupancy rights in the land. The 
vendge thereupon sued the tenants, whose claim was 
finally upheld by the -High Court. Ina suit by the 
vendee against the vendor for cancellation of sale 
and damages brought more than six years after the 
date of the sale: 

Held, (1) that the provisió in the sale-deed was 
an indemnity clause and should be construed as a 
continuing covenant; 





(2) that the cause of action for the suit arose, 


when it was held that the plaintifi’s vendor had 


no Kudivaram right in the property and the suit | 
was, theréfere, within time under Article 115 of the ` 


. Limitation Act. PARVATANENI VENKATARAMAYYA 
@.-LANKA RAM BRAHMAN, 35 M. L.J. 124; 8 L, W. 142; 

24 M. L. T. 104 7 924 

Will, interpretation of—Inteñtion of testator 

—Life-estate, transfer of, to remainderman, effect of 

—Surrender—- Acceleration. 

A Hindu testator devised a life-estate in favour 
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deed, the parties clearly intended to establish the _ 
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of his widow, and on her death, a vested remained 
in favour of his grandson by a predeceased daughter;— 
whom he Kad bronght up as his own son, subject to 
certain devises for maintenance in favour of-the 
plaintiffs, who were also his grandsons by another 
daughter: 


Held, that the intention of the testator wasto - 


provide immediate means for the maintenance of 
the plaintiffs after his death, and that, therefore, 
the plaintiffs became entitled to the properties 
devised to them immediately , on the happening of 
that event. 

A transfer of his entire interest effected by- the 
holder of a.life-estate in favour of the remainderman | 
operates as a surrender accelerating the devolution 
of the estate in favour of.the latter. O Rupra 
Pratap SINGH v. UMRAI Kunwar, 6 O. L. J. 608912 

‘Year,’ meaning of. 

It is not desirable to impute repugnancy to the 
terms of a document where a consistent intention 
can be found from the study of the document as a 
whole, ? . 

A year usually means a period of 12 months, 
but the contextof a document may show that a 
particular year, ending with a specified month‘or 
season avas intended: o Prag v. Monan Lar, 5 0. 
L. J. 263 / 
Contract for sale’ ofr vice milled by certain firms 
—FHlectiotn—~Breach of contract, 

Defendant contracted to sell a certain quantity of 
ride to the plaintiff, and the contract gave the 
seller the right of delivering the milling of seven 
specified firms, - One of the clauses of tne contract 
absolved. the defendant from liability in case’ of - 
accidents to machinery, eto. It appeared that the 
plaintiff agreed to accept the milling of the defend- 
ant’s mill, but before the delivery was completed 
the mill was burnt down. Plaintiff sued the defend. 
ant for damages for non-delivery of the balance: < 
Held, (1) that the clause giving the option to the | 


G 


- 


A 


defendant : to deliver the milling of any of the > 


specified firms was ingerted for the benefit of. the 
.defendant and that the latter could not be coms 
pelled to deliver from all the-mills; : 
(2) that the clause relating to accidents to 
machixery referred to the mill from which delivery 
was to be taken og was being taken and ‘that that 
mill having been ‘burnt down, the defendant was 
absolved from giving or completing delivery of so 
much of the rice as remained undelivered under the 
contract. L B ARRACAN Coy., LTD v. HAMADANER & 
Co., 11 Bor, L. T. 63 541 
Contract Act (IK oF 1872), ss. 19, 
IDA, 64 883 








s. 20 555 
— S. 23 32 
S. 23—Bənami purchase —Government ` 





servant, purchase by, in contravention of Government 
orders, validity of—Public policy.. 
A purchase made benami by x Government 


“gervant in contravention of Government’ orders in 


that respect is void on the ground of public policy, 
and the real purchaser acquires no title unter such a 
purohase O Sasap Mirzav Nanu Kuanar 694 
SS. 23, 32, 55, 64, 65 —Oontract to 
T financs lstigation and to.share in property decreed on 
. success, ‘nalure of—Loan—Contingent contract ~ 
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Construction of document—Champerty— Failure to 
advance full amount agreed upon, éffect of — Breach 
of contract—~Refund of consideration advanced, right 
of lender to—Stipulation for compromise ‘in par- 
licular manner and charge on amount of compro- 
mise Compromise effected differentlyCharge, en- 
forceability of—Assignment of future property, 
validity of ~Benefit of contract, participation in, 
where no privity, effect of. 
Where a person agrees to advance moneys to 
another from time to time up to a certain limit 


- With the object of financing a litigation by the latter, 


but fails_or refuses to pay the full amount, he is, 
nevertheless, entitled, under section 64 of the 
Contract Act, toa refund of the amount actually~ 
advanced by him. 

It depends on the terms of the document whether 
the subject of it is to be treated asa loan. 

Where the agreement is to finance a litigation 
against a person i in possession of certain property 
and in favour of persons who are themselves unable 
to find the necessary funds, and the person financing 


_ “isto geta share of the property in the event of 


the success of the litigation as if the full amount 
was paid and no provision is made for the refund 
of the amountin the event of failure, the trans- 
action cannot be treated as a loan. h 

Such a contract is champertous, but the promisee 
is entitled to recover what he has advanced in the 

“event of the litigation ending successfully to the, 
: promisor. f 

A person cannot be charged with liability merely 
on the ground that he has benefited by a contract 
entered into by another. 

Where a loan is charged ona property, a mere 
default of the lender to pay the full amount of the 
charge would not deprive him of his lien in respect 
of the money actually advanced, There will bea 
lien pro tanto. 

Where a loan advanced with the object of finance 
ing a litigation is charged on an amount which 
may be secured by a compromise in the suit to be 
effected in a particular manner, and the compro- 
mise is effected in a different manner, the lien 
will not attach itself to the substituted property, 
especially “where the parties put an end to the 
contract before the compromise. - 

Plaintifi’s husband agreed on 25th May 1903 to 
advance moneys up to a limit of Rs. 1,50,000 to 
defendants Nos. 2, 3 and 4 with the ‘object of 
financing a suit by ‘the latter to recover a Zemindari, 
in consideration whereof the latter agreed to convey 
to plaintiff a 3/16ths share in the property i in the event 
of their succeeding in the litigation. It was stipulat- 
ed that the defendants should not compromise the 
suit with their adversaries without thelender’s con- 
sent, This Agreement was varied in 1908 by another, 
whereunder the lender was to advance two lakhs 
of rupees and geta fourth share and no compromise 
was to be entered into by the defendants without the 
consent of the lender or of his Vakil, The amount 
advanced was charged on the amount which might 
be secured under the compromise. Plaintiff’s hus- 
band, after advancing about Rs. 70,000, declined to 
advance any further sum as there were misunder- 
staudings between himself and his debtors. The 


` guit by defendants was compromised, but not 
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in the manner specified in tho agreement. 
Plaintiff's husband having diod, plaintiff sued to | 
recover the amounts actually advanced and intorest ° 
thereon and to have it charged on the amount of the 
compromise: 

Held, (1) that plaintiff was entitled fo a personal 
decree for refund; 

(2) that the lien created on property to come into 
existence in future was valid; 

(3) but that the lien could not be fastened on the 
amount of the compromise as plaintiff's husband had, 
prior thereto, broken the contract and the compro- 
mise effected was not in accordance with the 
agreement. WI Posapat: VENKATAPATHIRAJU GARU 
v. VATSAVAYA VENKATA SUBHADRAY YAMMA 3 
S5. 23 -Public policy—Agreement to refer 

non-compoundable case to arbitration—Award, whe- 

ther can be enforced. 

Ona complaint of cheating being lodged by the 
plaintiff against the defendants, the Magistrate 
referred the case to a gentleman for enquiry with the 
suggestion that perhaps he would be able to effect a 
settlement between the parties. The parties then 
agreed to refer their difference to arbitrators and the 
Magistrate on being informed of this dismissed the 
complaint. The arbitrators made an award jin favour 
of the plaintiff and the latter applied to have it 
filed: ‘ 

Held, that the award was not enforceable, as the 
agreement to refer to arbitration was invalid having 
been made to stifle% prosecution. C THANDAMOYEE 
Dasi v. Goonamant DASI 506 
S- 23—Public policy —Contract to engage 

dancing boy for a certain price, whether opposed to 

public policy. 

„ The plaintiff engaged the services of a dancing 
and singing boy fora certain period. He next cone 
tracted with the defendant that for a monthly pay- 
ment of a certain sum the boy should give exhibitions 
in accordance with arrangements made by the defend- 
ant. The defendant employed the boy for a period 
of one month and twenty four days but refused to 
make any payment to the plaintiff: 

Hel2, thatthe contract between the plaintiff and 
the defendant was not contrary to public policy and 
that the defendant was bound to pay to the plaintiff 














at the contractrate. © SAMIR v, SYED ALI 138 
ss, 32, 55 . 563 
S. 62, scope of 749 
——— sS. 64 563, 883 
—— sS. 65- 32, 563 


S. 7O—Sale—Consideration, part of, left 
with vendee to pay off creditor of vendor—Payment 
in excess - of amount left with vendee — Excess amount, 
whether can be recovered from vendor, 

Under a sale-deed executed by the plaintiff in 
favour of the defendant, a sum of monoy was left 
with the defendant for payment to a creditor of 
the plaintiff who held a mortgage over some other 
property belonging to the plaintiff. Defendant 
paid off the mortgage with asum in excess of that 
which was left with hin Ina suit by the plaintiff 
to recover a portion of the consideration for the sale 
which had been left unpaid: 

Held, that the defendant could not be allowed toset 
off the amount paid by him to the plaintiff's creditor 


i 
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in excess of the amount that was left with him, inas- 


much as the excess payment was not obligatory upon 
the defendant. A Suras Buan v. Hasni Becam, 16 
“A.L. J. 581; 40 A. 555. 903 
~a Sa 108, applicability of 976 
ss. 113, if 16--Sale -of goods by descrip- 
tion—Warranty, implied—Inspection before purchase, 

effect of-—Breach of contract—Damages. y 

Section 1183 of the Contract Act closely follows 
sections 14 and 15 of the English Sale of Goods Aot, 

Where-goods are sold by description, there is an 
implied warranty that they are of merchantable 
quality, even where they have been inspected before 
purchase. If, however, the buyer has examined 
the goods, thereis no implied condition as regards 
defects which such examination ought to have 
revealed. ; 

Por Spencer, J.—Section 116 of the Contract-Act 
deals with’ defects which are detectable only. by 
expert examination, WI Psese MAHAMAD ROWTHER V. 
DALOORAM JAYANARAYAN, 35 M. L. J. 180; 8 L.W. 





192; 24 M. L. T. 227; (1918) M. W. N. 658 555 
——— $s. 116 555 - 
——— §. 202 133 





S: 239—Partnership—Sailing vessel, co- 
owners of—Freight and earnings of ship—Accounts, 
claim for, on basis of partnership, maintainability 
of. 

Co-owners of a vessel are not, as such, partners, 
bub only tenants-in-common, bub if the vessel is 
put to use to earn freight, the co-owners become 
partners in the employment, Mi VANAMATTI BATTE- 
RAJU Vv. BOLLAPRAGADA PaLLAMBAIO, 35 M. L. k 87; 8 
L. W. 583; 41 M. 989 6 


SS. 249, 251, 261, 263—Pariner- 
ship~Contract by partners—Debt contracted after 





INDIAN CASES, 


death of partner by surviving partner for perform.” 


ance of contract-—-Estate of deceased partner, 
liability of—Remedy of creditor, 
The estate of a deceased partner is uot liable for 
a debt contracted by the surviving partner to enable 
him to perform a contract entered into during the 
former’s lifetime, The creditor is entitled to pro- 
ceed against the surviving partner personally and 
„Against the assets of the partnership which ‘the 
gurviving partner has power to pledge in discharge 


_ of an obligation created by the partnership. 


Per Wallis, C. L—Section 268 of the Contract Act 
cannot override the express provisions of section 261. 

Per Seshagiri Aiyar, J.—Unhampered by authority, 
the plain interpretation of sections 261, 261 and 
208 of the Contract Act read together would seem 
to be that a deceased partner’s estate would be 
liable for obligations necessitated by the process of 
winding up the partnership business. The implica- 
tion ot section 261” seoms to be thatthe estate 
should not be answerable for fresh liabilities created 
solely after the death of the partner. It is difficult 
to construe section 263 as not dealing with devolu- 
tion caused by the death of a partner. ‘he expression 
“partners” in that section must mean those who 
constituted the partnership before it was dissolved 
by the death of one of them and primz jacie in the 
case of dissolution by death the same liability would 
attach as before death, provided the obligation was 


_ (1918) M. W. N. 806; 35 M. L. J. 669 
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incurred for winding upthe business, WI Sasui AMMAL 
v. ValRAVAN CHETTIAR, 8 L. W. 503; 24 M. L.T, Da 


9 
ss. 251, 261, 263 958 
Contribution, suit for, maintainability of— 
One of several judgment-debtors satisfying decree— 
Liability of other judgment-debtors. G 
g A deoree in a suit for maintenance, while providing 
that certain defendants in the suit should pay off 
the decretal amount within four months from the 
date ofthe decree, wenton to order that on their 
failure to do so the money should be realised by sale | 
of the properties hypothecated. One of the defend- 
ants, who had since the decree become possessed of 
four-fifths -of the properties charged, paid off the 
decretal amount and then sued the other deféndants 
for contribution; 
ae that as it was quite unnecessary for the 
plaintiff to pay off the decretal debt or any part of 
it, the claim for contribution could not succeed. 
C Kanaan Konpu v. NITYA Saran MUKHERJER 
. 938 
, suit for, maintainability of —Lrespasser's indes 
pendent, decree against—Costs recovered from one 
dejendant—Other defendant, whether liable to contris 
bute, 

Plaintiff and defendant each obtained a half shure 
in certain property under separate deeds of gift. 
A third person brought a suit for recovery of a 

. certain share in the property, in which both were 
impleaded as defendants. Plaintiff contested the 
suit but the defendant did not, and ultimately the 
suit was decreed against both with costs. The 
decree-holder recovered the full amount of the costs 
from the plaintiff, who thereupon brought a suit for 
contribution against the defendant, claiming half’ 
the costs which he had been compelled to pay: 

Held, that the plaintiff and the defendant, were 
independent trespassers who derived their titles 
under separate deeds of gift and who were separate. 
ly liable for the trespass committed by each, and 
that, therefore, the defendant was not Liable to 
contribute anything towards the amount which had 
been recovered from the plaintiff. A NANDLAL SINGH 
v. Beni MADHO SINGE, 16 A, L, J. 689 980 


Conveyance Consideration money, non-pays 
ment of, effect of, i 
The non-payment of the consideration money 

expressed to be paid bya conveyance may be an 

important item to také into consideration to deter. 
mine whether the conveyance is or is not a real 
transaction, but a conveyance notwithstanding the 

non-payment of the consideration money may bo a 

perfectly good transaction, except where the con. 

veyance is drawn in such aform that the transfer is 
conditional upon the satisfaction of the consideration 
money. © KUMUD Kamini Dast v, Kuupumani DASI 








2 
Co-operative Benefit Society—Manc. 
ger refusing to receive subscription of contributory— 

Contributor, whether entitled to refund of past subs 

scriptions, 

Plaintiff was a member of an association each 
member of which was bound to contribute a certain 
monthly sam, and the total contributions were then- 
placed at the disposal of each contributor ia turn, 


` 
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He alleged that the defendant who was the organiser 
of the scheme had improperly refused to receive his 
contributions, and he claimed to recover the sum of 
his past contributions on the ground that by the 
action of the defendant he had lost all prospect of 
taking the pool: a 

Held, (1) that if it was found that it was the plainte 
iff who refused to continue his contribution He must 
prove that he hada rightto a refund, and if so at 
what time; NG 

(2) that if, on the other hand, the defendant. was 


responsible for the breach, the burden lay on him of ° 


proving that no refund was claimable. P Gavras 


+ NHAIDAR v. BHAGAN, 77 P. R. 1918; 157 P. W. R. 1918 


* . 415 
Costs—Discretion of Court--Appellate Court, inter- 
ference by. 

An order for costs made bya Cobrt within its 
discretion ought not to be interfered with by the 
Appellate Court. a | 

Where the trial Court made the costs of an appli- 
cation for amendment costs in the cause: | 

Held, that as the amendment was opposed by the 
opposite party, the trial Court was not wrong in 
making the order and that it ought not to be inter- 
fered with by the Appellate Court. © UPENDRA 
NARAIN Roy v, Jang: Natu Roy, 22 O. W. N. 611; 45 
0, 305 29 

r Successful party, whether can be deprived of 
_ costs-Practice—Discretion of Court—Appellate Court, 
interference by. : 

Where a plaintiff comes to enforce a legal right, 
and there has been no misconduct on his part~ no 
omission or neglect which would induce the Court to 





deprive him of his costs—the Court has no discretion | 


and cannot take dway the plaintifi’s right to costs. 
Appeal Courts should interfere with the exercise 
of diseretion by’ the lower Courts as’to costs when 


there has been any misapprehension of facts, or ~ 


violation of any established principle, or where there 
har been no real exercise of discretion at all B 
LAXMIBAI v, BADHABAI, 20 Bow. L. R. 905; 42 B- 827 

$ . 762 
Court, poweg of, to sell property of persons not 

parties to suit. 4 

A Court cannot sell the right, titie and interest of 
any person who is nota party tothesuit. S Pamanpas 
vy, HIRANAND, 128. L. R, 1 
Court-fee payable on suit for removal of old 

mahant, appointment of new mahant and vesting 

` of trust property in new mahant 983 
Court Fees Act (VII of 1870), s. 7 

(1), Sch I. Art, I, applicability of —Suit for 

recovery of money due after adjustment of accounts— 

Court-fee payable, A 

According to section 7, clause (1), of the Court 
Fees Act the fee payable ina suit for money must 
be according to the amount claimed.- : 

Article l--of Schedule I of the Court Fees Act 
applies only to those cases which are not other- 
wise provided for under the Act. 

Where plaintiff sued for the recoveny of 
Rs. 1,125-4.0 alleged to be due to him, after deducting 
aium of Rs. 2,500 (said to be due by him to the 
defendant on account of. the price of certain goods) 
from Ra. 3,625-4-0, which he assessed as the amount 
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defendant’s failure to perform certain contracts 
entered into between the parties: 

Held, that the Court-fee paid ad valorem on the 
amount actually claimed was sufficient. P Qyax-up- 
DIN V. DELHI FLOUR Minus Company 
S. 7 (iv) (C)—Morigage, suit on—Defend. 
ant claiming prior charge——Suit decreed —Appeal by 

defendant—Court-fee payable. 

In a suit on foot of a mortgage one of the defend. 
ants claimed that she had a prior charge on tho 
property sought to be sold. The defendant's con» 
tention was overruled and the suit was decreed. 
Defendant appealed praying fer a declaration that 
she hadu prior charge over the property and that 
it could only be sold subject to that charge: 

Held, that the defendant’s prayer was for a 
deolaration with consequential relief and that she 
must, therefore, pay ad valorem Court-foe on the 
amount of the charge claimed by her. A Mort 
Bream v, Har Perasan, 16 A. L. J. 81, 311 


—— S. 7 (V) (bD), (A)—Suit for recovery of 
land forming part of entire estate, but neither sub- 
divided nor separately assessed Valuation, method 
of —Court-fee payable, 

The Court-feo payable in respect of a suit for 
fecovery of land forming part of an entire area, but 
neither sub-divided nor separately assessed to land 
revenue, must be computed on the market value of 
the land sued for under section 7 (v} (d) of the Court 
Fees Act. MI Gopavarray SUNDARAMMA V. Gopavar- 
tuy Mancata, 34 M. L. J. 558; 8 L.W.83 543 


S. 12—Decision on question of value for 
purposes of Court-fee incidental to decision on question 
of value for purposes of jursidiclion—-Appeal, whether 
competent, . 
Plaintiff sued for possession of certain land which 

he valued for purposes of Court-fee and jurisdiction 
at Rs. 764-7-0. On an objection by the defendant that 
the snit had been undervalued, the Munsif appoint. 
ed a Local Commissioner who fixed the value at 
Rs. 943, but the Munsif refused to accept this 





valuation and having come to the conclusion „that ~ 


tle land was worth considerably over Rs. 3,000, 
returned the plainé for presentation to the proper 

Court. On appeal the District Judge held that the 

Munsif had wrongly disregarded the Commissioner's 
valuation and returned the case to him for disposal, 

The defendant preferred a second appeal to tho Chief 

Court: 

Held, (1) that in arriving at a valuation of the 
land the Munsif only looked at the question from 
the point of view of hisown jurisdiction and al- 
though he decided the value for purposes of Court. 
fee, this decision was merely incidental to his 

‘decision on the question of the value for purposes 
of jurisdiction and section 12 of the Court Foes Act 
was not, therefore, applicable to the case; 

(2) that under these circumstances the appeal to 
the District Judge was competent and was rightly 
decided. P SIKANDAR SHAH v GHULAM NABI SEAH, 
151 P. W. R. 1918 7 
——— S. 17, applicability of —Alternative reliefs 

arising from more causes of action than one, 

Section 17 of the Court Fees Act applies to alterna. 
tive reliefs claimed with reference to more causes 


of damages suffered by him by reason of the” of action than one. The operation of the section ig 


v 


> 
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not necessarily confined to cases where cumulativo - 


reliefs are claimed. N DHARAMCHAND V, GORELA 


6 
Sch. I, Art. I 561,992 
Covenant, continuing—Breach of covenant— 





`, “ia Rights of covenantee, 


sik 


9 
- 


. of which the duty is cast subsists. 


} Covenants which provide for a continuons exer- 
cise of obligations should be regarded as continuing 
covenants so Jong as the subject-matter in respect 
Theréfore, 
though a cause of action may arise on the date of 
‘the covenant or as soon as there is-a breach, the 


` injured person is not bound to sue once and for all 


for present and prospective damages for the breach 
of the covenant, He is entitled to wait until he 
has exhausted all péssible means of obtaining 


‘ „reparation before he has recourse to the covenantor. 


~ larger than was 


He will then be entitled to sue for ‘consolidated 
damages caused to him by the act of the intervener 
and for the expense he has beon put to in attempting 
to vindicate his title against that party. Ni Parvata- 
NENI VENKATARAMAYYA v, LANKA RaMpranMan, 25 M. 
L. J, 124; 8 L. W. 142: 24 M. L. T. 104 9 
Criminal Procedure Code (Act V of 
1898), ss. 4, 195, 476— “Complaint”, what 
is—Sanction to prosecute—Perjury, trial for, without 
sanction or complaint, legality of. 
Accused, who held a decree against the com- 
plainant, recovered in execution of the decree a sum 
due thereunder. 


. thereupon applied to the Court for sanction to 


prosecute the accused. No sanction was granted, 
nor was any ‘action taken under section 476 of the 
. Criminal Procedure Code. The presiding officer of 
the Court, however, addressed to the Magistrate of 
the district a letter in which hé stated all the facts 


< and concluded by soliciting orders in the case. The. 


~ 


Sub-Divisional Officer through whom the letter was 


submitted, instead of sending it onto the District ` 


Magistrate, himself ordered the prosecution of the 
accused and tried and convicted him under sections 
198 and 210 of the Penal Code: 

Held, (1) that the letter addressed to the District 
Magistrate did not amount toa complaint within 


? the meaning of section 476 of the Criminal Procedure 


- Code; 


(2) that no sanction having been granted under 


` section 195 of the Criminal Procedure Code and 


there being 1d complaint under section 476 of the 
Code, the trial and conviction of the accused -were 
illegal, A SHEO SAMPAT PANDE v. ÊMPEROR, 16 A. L. 
J, 662; 19 Cr. L. J. 963 : 
ss.4(h), 200, 203, 437—Petition 
of objection, whether complaint—Dismissal, irregular 
` -Revistonal jurisdiction of Magistrate, whether can 
be exercised, se asl 
. Acharged B with house-breaking, and B lodged 
an information against A for theft of his gun. The 
Police reported Bs case to be false, and B filed 
a petition of objection asking the Magistrate to 
make an investigation and to summon the accused. 
B, in thé meantime, was tried on the charge of 
house-breaking and acquitted, and the Magistrate 
passed the following order on his petition of ob- 
jection: “Judgment of counter-case, record and 
Police report gone through. Enter false.” Against 
this order B made an application to the District 
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The complainant’ 
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Criminal Procedure Code—contd. ` 


Magistrate, who, acting under section 437, Criminal 
Procedure Code, held that it was premature: to call 
the theft case false, and sent the case back to the 
Magistrate: : n 

Held, (1) that the petition of objection filed by B 
was, a complaint within the meaning of section 4 
(A) of the Criminal Procedure Code, 


(2) that the order of the Magistrate entering the. - 


theft case as false, was in substance an order under 
section 203 of the Criminal Procedure Code dis- 
missing the Complaint; =. : 

(3) that where the final order is in fact one 
under section 203 of the Criminal Procedure Code, 


the revisional jurisdiction of thé District Magistrate’. 


can be exercised even though there may have been 
some irregularity on the part of the officer taking 
cognizance of the complaint lodged under section 
200 of the Criminal Procedure Code. Pat Sanso 
CHARAN Ray v, Bauer SWAIN, 3 P. L J. 346; 19 OR. L. 
J. 874. i 70 
———~ S. 7 15-Offence falling under two sections— 
Procedure—Jurisdiction of British Courts—Abetment 
‘out of British India of offence committed in British 
India. < ` 
+Where one act constitutes offences undor two 
different sections of the Penal Code,.the proper 
procedure is to frame charges under both sections in 
one and the same trial and to award a sentence under 
either’ of the sections. i 
_ Courts in British India have no jurisdiction to try 
‘a person who is not a British subject for abetting out 
of British India an offence committed by another in 
British India. P Ras BAHADUR v. ENPEROR, 28 P, 
W. R. 1918 OR; 23 P. R. 19.8 Or; 19 Cr. L. J. 931 


447 


S. 103-—Search of house— Witnesses present 
at search, evidence of, value of. ' 

A Oonrt is not bound to accept as true the evi- 
dence of witnesses called in under section 108 of the 
Criminal Procedure Code to witness a. search, if it 
can be shown to be false. A Basu RAM v. EMPEROR, 
16 A. L. J. 721219 Cr L.J. 949 8 

—— S. 106, scope of b pi = 445 
———- SS. 107, ITI2—Notice under s. 132, 

contents of—Jurisdiction of Magistrate to proceed 

-under s. 107. 

Section 112 of the Criminal Procedure Code 
should be read along with section 107 of the Code. 

Where a Magistrate of the first class is informed 
that a person is likely to disturb the public 
tranquillity without any information being given 





5 . asto his intent to do wrongful acts and the Magis- 


trate considers the information to have come from 
a reliable source, 
order under section 112 of the Criminal Procedure 
Code. Jn such a case it is not necessary to specify 
“in the order any definite acts which the person 
intends to commit. A JAGUJI Rai v. EMPEROR, 16 A. 
L J. 667; 19 Cr L J. 576 72 
ss. 107, 125, 439—Order requiring 
security for good behaviour -District Magistrate, 
power of, to set aside order—Revision—High Court, 
interference by. kn 
An order reguiring security for good behaviour 
-under section 107 of the Criminal Procedure Code 
can be cancelled by the District Magistrate under 
section 125 of the Code on the ground that there 





p 
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ie no proof of any ‘likelihood of a breach of the 
pence, and the High Court will refuse to interfere 
. with the order on this ground in revision, unless 
tho District Magistrate has heen moved undor 
section 125, : G za 
The High Court will on ils revisional side inter- 
fere only as a Court of last resort under very 
. exceptional circumstances. N Martanp Rao v. 
Emperor, 19 Cr. Ta J. 903 ~ 
SS. 110, 117, 528, 530 —Bad liveli- 
hood proceedings — Notice, issue of, by Magistrate to 
person not within jurisdiction, legality ef~-Proceed- 
ings `drawn up on reference by District Magtstrate, 
effect of, on want of jurisdiction—Joint trial of two 
persons, legality of —Misjoinder—Undivided members . 
of Hindu family, liability of, for misconduct of par- 
ticular members —Evidence, nature of —Rumour and 
~ hearsay, admissibility of—‘Repute’, meaning of— 
Notice to‘accused, form and contents of —Lanllord 
keeping tenants of bad charactér, liability of—Forest 
offences—Stateménts in office files, admissibility of. 
The issue of notice under section 110 of the 
Criminal Procedure Code is not a formal matter? 
and the seotion limits the power to issue the notice 
to the Magistrate ia whose jurisdiction the accused 
is, f i a Ag 
- The issue of a notice under section 110, Criminal 





Procedure Code, is a judicial act to ba exercised: | 


after dye consideration of the materials placed 
before the Magistrate, and not merely an executive 
order to be passed as matter of course on a 
complaint by the Police. The issue of a notice by a 
Magistrate without jurisdiction cainot be justified 
on the ground that it was drawn up under orders from 
the District Magistrate. ` 
A defect in the isšna of tho notica is not a 
‘mere irregularity, but the quastion is one of juris- 
diction and falls under section 539 of the Criminal 
Procedure Code. | 
It is not legal to try two parsons jointly charged - 
under section 110 (f; of the Criminal Procedure Code. ` 
"The test to be applied. in cases where a plea of 
misjoindor is raised. is whether there has been 
habitual association between the persons charged: in 
réspect of the misconduct alleged in the complaint. 
The factthat persons are-members of an undivided 
family would not by itself render each member’ 
liable for the miscoaduct of any other member, and, 
where they are living separately, there -is not even 
the presumption that one member knew and assented 
to the misdeeds of the other. 
~ “Evidence of general repute does not mean hearsay 
evidence. i i 
The belief of a class of persons, that a particular 
individual has done particular acts or has charac- 
teristics of a certain kind because there are ramours ` 
to that offect in a particular place, is nòt admissible 
as evidencs of repute where no facts are mentioned 
to indicate that there were safficient reasons for thes 
impression. A | 
- A notice under section 110, Criminal Procedure 
Code, must contain something more than a repro. 
duction of the clauses of thé section. There should 
be sufficient intlication of the time and place of the 
acts charged and sufficient details to enable the ` 
acoused to know what fact he is to meet, but it is ‘not | 
necessary to give a list of witnesses. ` 


- a I 
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Where, however, thé defect has not been objected 
to in the trial Court, the High Court ought not 
to quash the proceédings in revision inthe absence 
of any proof that-the accused was prejudiced by the 
defect, . ; 

The facts that a landlord has tenants of bad 
character under him and lends them money when 
they are in difficulty or mediates between his 
tonantis who aro ere of theft and their victims, 
are nob grounds for requiring security fro 
landlord under section 110. $ 4 ah 

Inferences drawn by forest officials as to persons 
who committed forest offences are not evidence 
of repute. The Court should test the sources of the 
information that led the officials to infer that the 
accused had anything to do with the. offences, M 
KRIPASINDU NAIKO v. EMPEROR, 19 OR, L. J, 905; 8 L. 
W. 461; (1918) M. W. N. 751 277 
— S. I 10—Rabitually bringing false cases in 

Ciùil Courts—Evidence of general repute, admissi- 
_ oility of. , 

Section 110 of the Criminal Procedure Code does 
not apply to a person who has-the reputation 
of habitually bringing false claims in Civil Courts, 





“Such a person may bə punishable under section 


209 of the Indian Penal Code, but he does not 
-by so doing copitit the offence either, if ho suc- 
ceeds, of extortion or, if he fails, of attempting 
to commit extortion. 

In proceedings against such a person, although > 
evidence of general repute is admissible, it cannot 


. be allowed to override the findinga arrived at by 


the Civil Courts after trial. N BAPUJER v, EMPEROR, 


: 19 Cr. L. J. 885 - 


8 
—— Ss. LI Os. 1 90 (C)—Proceedings under 
8. 110— Local inspection by Magistrate before institut. . 


~ _ ing proceedings, effect of. : 
.. Although section 190 (c) of ‘the Criminal Pro- 


cedure Code interms applies only to offences, the 
pringiplo of that section must apply to cases "of a- 
miscéllaneous character, e. g., to eedi 2 

tis E aoter, AN proceedings under 

Where a Magistrate was influenced by his pre- 
liminary local investigation in coming to a finding 
of the ae: Procedure Code: wnang 

Held, that the conviction was bad inagm 
Magistrate should not, under the scam ae 
tried the case himself. Pat Govaan Amin v 
EMPEROR, 19 Cr. L. J. 899 95 
———~ 8S. IIO (f), 117 (3)—security proceed- 

ings—Evidence of general repu te, admissibility of. 

The provision in ‘section 117 (3) of the Criminal 
Procedure Code must be strictly construed and is 
therefore, inapplicable where the charge is under 
clause (f) of section 110 of the Code. 

Clause (/) of section 110.0f the Criminal Pro. 
cedure Oode is one of highly special character: evi- 
dence of general repute is not sufficient to bring a 
case Within it, but specific acts showing that the “ace 
cused recklessly disregards the safety of the persons 
or the property of his neighbours and actually causes 


danger thereto must be oved, N 
EMPEROR, 19 Cr L. J, 871 eee SAAR 7 
aa ee Ss. I 12 ; á 
——— Si 117 . 257 
= 8,117 (3) 67 


-4 
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ss. 121, 514, Sch. V, Form XI 
—Security for good behaviour—Offence committed in 
Native State— Forfeiture of bend. 

A penal bond must be construed literally and 
strictly. 

The subjects of the ruler of an independent Native 
State are not the subjectsof His Majesty the King- 
Emperor. A i 

A bond executed by a surety in the form pres- 
oribed by Schedule V, Form XI, of the Oriminal 
Procedure Code, cannot be forfeited on the principal 
committing an offence in an independent Native 
State, inasmuch as the principal does mot thereby 
make default in his undertaking to be of good 
behaviour towards His Majesty or His Majesty’s 
subjects P BAHADUR Sixcn v, EMPEROR, 26 P. R. 
1918 Cr; 19 Cr. L. J. 924; 35 P. W.R. 1018 AO 





“e. 
7 





s. 125 96 

ss. 133, 139 (I), 14) -—Inquiry in 
proceedings under s. 1833—Bona fide clatmof right 
set up-— Procedure, 

“On a complaint being made to a Magistrate that 
public rights in a channel had been interfered with, 
the Magistrate took proceedings under section 138, 
Criminal Procedure Code, and coming to the con- 
clusion that the channel in question was in fact a 
public channel passed orders under sections 189 (1) 
and 140 (1), Criminal Procedure Code: 7 
. Beld, that it was not incumbent upon the Magis- 
trate to inquire whether the party complained 
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against had a bone fide claim of right to the channel | 


and to refer the parties to the Civil Court if ‘he foupd 


. that the claim of right set up was bona fide, although 


, % H 
.in normal cases - that course would be a wise and 


proper course to adopt. Œ FAKIR MULLICK v. 
Ewprnor, 28,0, L. J. 211; 19 Cz, L. J. 947 eet 


s. 139 (1) 

——— ss. 140, 145, 146, 147—Joint user 
by both parties, finding as to, legality of—Laying 
warps in street—Right, nature of ~Custom—Order, 
appropriate—Possession, finding as to, necessary at 
date of preliminary order. 

“ Sections 145 and 146 of the Criminal Procedure 

Code authorize no recognition of joint possession, 

‘and no order can be passed forbidding one of the 

parties to interfere with the” joint enjoyment by 

both. 

Under section 145, the Court musi record a finding 
ag to which party was in possession atthe date of 
its preliminary order. 
< Petitioners’ claimed the sole right to lay their 
warps in 8 certain street in a village and respondents 
claimed a joint right with the petitioners. The 
Court, holding that joint user of both parties was 
established, forbade petitioners ‘from intetfering 
with the joint enjoyment of the street by tho re- 
spondents: 

Held, (1) that it was not competent to the Court 
to find joint possession under sections 145 and 146, 
Criminal Procedure Code; i 

(2) that the right to lay warps was not a right 
to the possession of land but a right to the use of 
itand the Court should have dealt with the matter 


< under section 147, Criminal Procedure Code; 


(3, that the Court could find that by custom each 


. party was entitled to use a particular par} of the 


“L 
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street, provided the right alleged by either side was 
sustainable under the proviso to the section. M 
SANKARA KYLASA MUDALIAR V. KUTHALINGA MUDA- 
LIAR, 19 Cr. L. J.:977 | : 
s. 141 | 671 
S. 144—Jurisdiction of Magistrate to pase 

order—Imminent danger Order, whether can be set 

aside after expiry of 2 months, 
E The jurisdiction of a Magistrate to passan order 
under section 144, Criminal Procedure Code, depends 
on the urgency of the case. A mere statement by 
the Magistrate that he considers the case to be 
urgent is not sufficient to give him jurisdiction, if the 
facts set out by him show that in reality there 
is no urgent necessity for action. | 

In a proceeding to set aside an order of a Magis- 
trate under section 144, Criminal Procedure Code, the 
High Court would not be justified in considering 
whether the opinion expressed by the Magistrate on 
the civil rights of the parties is right or wrong: what 
it has to consider is, whether the Magistrate's order - 
was made with jurisdiction or not, ; 

Where a Magistrate by an order under section’ 144, 
Criminal Procedure Code, directed the petitioner to ” 
remove an obstruction to a culvert through which 








‘drainage of the Railway. menial quarters used to flow 


into his tank and the only fact set out in the 
Magistrate’s judgment indicating any imminent 
danger was that a rainfall of one inch in an hour 


“would flood'the menial quarters and compel their 


evacuation: wie j 
Held, (1) that this was an imminent danger of quite 

a different kind to that contemplated by section 144, 

Criminal Procedure Code: it was a danger to the 

inhabitants of a particular quarter who might be 

inconvenienced but was not a source of danger to 

public health: ae ` 


` , (2) that~the order under ‘section 144, Criminal 


Procedure Code, should be set aside even though ° 
more than 2-months had expired since its passing 
inasmuch as prosecution of the petitioner under 
section 188, Indian Penal Code, for disobedience to the | 
order had been instituted. © Cuanpra Narn 
MUKERJEE v. EMPEROR, 19 OR. L. J. 951; 28 C.L. J. 
488; 28 C. W. N, 145 803 
—— SS. 144, 145, scope of—Proceedings : 

under s. 145, when should be instituted, 

The provisions of section 145 of the Criminal ` 


- Procedure .Code were enacted + with the specific 


intention of definitely settling a quarrel after a fair 
hearing of each side, and proceedings under section 
144 of the Code should not be substituted for 
proceedings under section 145 in order to evade the 
provisions of law which require an inquiry into the 
question of possession with reference to the evidence 
adduced by the parties. 

The use of section 144 of the Criminal Procedure 
Code isa suitable method of avoiding a breach of 
the peace only if it is clear, upon a reading of the 
Police reports, that the claim ofthe party creating 
the disturbance is not & claim made .in good faith. 


-Where, however, the facts on the record clearly indi- 


cate that a proceeding under section 145 is neces- _ 
sary, the Magistrate has no jurisdiction to take 
action under section 144. Pat Kaniz, AMINA v. 
T REON 3 P, L, J. 243; 4 P. I. W.354; 19 Cr, Me 
8 : . 


o 
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~— Si 144—Trustee of temple required to 
absiain from interfering with conduct of adyapakam - 
service—Order, whether definite. 

Where a trustee of a Vaishnavite temple was 
directed under section 144 to abstain from “in any 
way interfering with the conduct of the adyepakam 
service:” i 

Held, that the order was definite and sufficiently 
defined the acts from which the trustees was 
required to abstain, and that it rendered the acts 
‘certain’ within`the meaningof tho section. 





657 

S. 144](4)—District Magistrate, power of, 

to alter order made by Magistrate subordinate to him, 
extent of. 

Clause (4) of section 144 of the Criminal Procedure 
Code contemplates only a change in the. nature of 
the order made, and’ not a change in the party 
against whom it is made. A District Magistrate 
has, therefore, no power ‘under this clause to set 
aside an order made by a Magistrate against one 
party and to substitute therefor a similar order 
against the other party. Pat GANPAT SINGH v. 
Enpraok, 3 P. L. J. 287; 4 P. L, W. 357; 19 Or. L. J. 


880 76 

~——— SS. 165, 1 73—Search for stolen proper- 
ty, when can be allowed—Investigation by Police after 
submission of report, legality of, 

Section 165 of the Criminal Procedure Code’ does 
not authorize a general search for stelen property. 
A search for specific stolen property is, however, 
allowed by the section. 

The number of investigations into a crime that can 
be made by the Police is not limited by law and 
the Police, after submitting a report of an investi- 
gation, have power to make further investigation on 
receipt of further information, Wi DIVAKAR SINGH v, 
RAMAMURTHI NAIDU, 385 M. L. J. 127; 19 Or. L. J. 901 
3 273 
—— Sa 173 273 
S. IBI (2) —Criminal breach of trust by 

servant—Jurisdiction of trying Magistrate—Revision 

—Interference by High Court, 

The accused, a Tahsildar, realised a large sum of 
money from the tenants of his master at a place 
M., and being bound to render accounts at a place 
B. presented there a false account with false entries 
in his papers, shewing that a much lesser sum 
than what he had realised was due from him: 

Held, that it was doubtful whether tke Court at B, 
would have jurisdiction to try the offence of criminal 
breach of trust against the accused. 

Section 531, Criminal Procedure Qode, is impera- 
tive and the Courtis required to see in every case, in 
which itis asked to set aside a conviction on the 
ground that the trying Magistrate had no jurisdic- 
tion to try the case, whether there has in fact been 
a failure ofjustice. G Biman CHANDRA BANERJEE 

















v, Tez CHANDRA BANERJEE, 19 Cr. L, J. 896 92 
s. 190 (c) 95 
S. 195 815 


S. 195—Aunction to prosecute—City Magis. 
trate, whether permanent Gourt—Jurisdiction. 
The Court of the City Magistrate is not a perma- 

nent Court with a perpetual succession of Judges; 





` 
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so that where a City Magistrate has been trans- 
ferred, his successor has no power to sanction a 
prosecution in respect of an offencecommitted before 
his predecessor, In such a case the Sessions Judge 
alone is competent to grant the necessary sanction 
under section 195 of the Criminal Procedure Code. 
P Jra Lat v. Puogo Mat, 22 P. R. 1918 Or; 19 Cr, 
L. J. 914; 84 P. W. R. 1918 Cr, 286 
——— S. 195 (7) (a)—Sanction to prosecute, 

refusal of, by Munsif—Munsif's Court, whether sub. 

ordinate to District Judge for purposes of s. 195— 

Appeal to District Judge, whether competent—Pro. 

cedure—-Punjab Courts Act (TII of 1914), s. 89 (4). 

Section 195 (7) (a) of the Criminal Procedure 
Code lays down that where appeals lie to more 
Courts than one, the Appellate Court of inferior 
jurisdiction is the Court to which the lower Court is 
deemed to be subordinate for the purposes of the 
section. ' 

Where, therefore, on a Munsif’s refusal to sanction 
a prosecution, an appeal was preferred to the District 
Judge: 

Held, that as under section 89 (4) of the Punjab 
Courts Act and Chief Court Notification No. 4424G, 
dated 20th July 1914, certain appeals from the 
Munsif’s decrees lay to the Subordinate Judge, the 
District Judge had no jurisdiction to hear the appeal 
which ought to have been preferred tothe Subordi- 
nate Judge. P Lassu Rax v. Nann Ras, 29 P. R. 
1918 CR; 19 CR. L. J. 975;40 P. W. R. 1918 Cr. 875 
——s. 199 TT- 
—— ss. 200, 203 70 

SS. 234, 235 —Misjoinder of charges ~ 

Criminal misappropriation—Retrial. 

Where to three charges of criminal misappropria- 
tion, alleged to have been committed by the accused 


- within a year, was added another charge of an 


offence under section 210 of the Penal Code not 
committed within the same year: | 

Held, that there was a misjoinder of charges, as 
the last offence charged did not form one transaction 
with the other three offences, © EMPEROR v, RAJENG 
pra Roy, 27 C. L. J. 311; 22 0. W. N. 596; 19 Cr. L, 
J. 868 64 
S. 298—Trial by Jury—Judge's charge— 

Duty of Judge—Misdirection and non-direction— 

Document admitted without objection—Byecution, 

proof of, whether necessary—Failure to draw atten. 

tion of Jury to presumption arising under Stutute— 

High Court, power of, to weigh evidence after exclu. 

sion of inadmissible matter, 

Where a document, whioh is not per se inadmis. 
sible, is admitted by the Court in a criminal trial 
without formal proof of execution, and the accused 
having sufficient opportunity at the trial to call 
for formal proof omits to take any objection, he 
cannot afterwards, in appeal, impeach the verdict 
ofthe Jury on the ground that the document had 
been admitted without formal proof, 

A parcha slip granted in the course of survey 
proceedings is not a public document and is not in 
any way recognised by law. It is, therefore, inadmig. 
sible in evidence to prove title or possession, Ina 
criminal trial, howover, the Judge is competent to 
draw the attention of the Jury to the fact that the 
parcha slip was granted to a particular person ag 
afact relevant to the question of possession, 
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The omission to draw the attention of the Jury to 
the provisions of section 103-B of the Bengal Tenancy 
Act and the presumption arising therefrom does not 
‘constitute a serious error on the part of the Judge, 
where the point has beenthoroughly discussed by 
Counsel and the Jury are under no misconception 
regarding it. 

Where there is no evidence of a particular matter, 
it would be an erroron the part of the Judge to 
lay down the law to the Jury on that.matter, which 
is nota matter legally and properly before the 
Jury. i 

The ability of the Counsel engaged in tho defence 
does notreligve the Judge of his task, which the 
law imposes upon him, of fully and fairly charging 
the Jury.“ At the same time it is reasonable that 
the Judge’ should take into account the elaboration 
and the skill of Counsel. 

Per Thornhill, J—If in a criminal trial evidence 
has been admitted whioh should have been rejected, 
it is competent to the High Court to consider 
whether, after excluding the eyidence wrongly 
admitted, the rest of the evidence is sufficient to 
sustain the verdict. Pat Ras BHAGWAN v. EMPEROR, 
19 Or. L, J. 886 82 
ss. 337; 339—Pardon, forfeiture of— 
t Approver, trial of-—Withdrawal of pardon, whether 

necessary —Approver, whether bound to disclose pre- 

vious offence. 

Às & preliminary to the trial ofan approver under 
section 089 of the Criminal Procedure Code it is 
unecessary’ that there should be a formal with- 
drawal of the pardon. 

It’ is not sufficient for an approver to help to 
secure the conviction of some of His accomplices, 
if he has screened the others. 





An approver in order to satisfy the conditions of. 


his pardon is called upon to make s full anc true 
disclosure of the whole of the circumstancass within 
his knowledge relative to the offence or offences 
which are being enquired into, and not relative to 
offences which are at the time not being enquired 
into. P Suras BHAN v. EMPEROR, 24T. Re run os 
19 Or. L. J. 926; 36 P. W. R. 1918 Cr. 

s. 339 442 


S. 399, applicahitity of, to Punjab. 
Section 899 of the Oriminal Procedure Code has 
no application in the Punjab where the Reformatory 
Schools Act of 1897 is in force, P EMPEROR v. Nor 
Munamuap, 17 P. R. 1918 Or; 25 P, W. R. 1918 Cr; 
19 Cr, L. J. 917; 91 ?. L. R. 1918 433 


S. 422—Appeal by accused—Notice to com- 
plainant, whether necessary —Omission to giv2 notice 
— Revision. 

Where an appeal by an accusedis not dismissed 
summarily, section 422 of the Criminal Procedure 
Code does not require that notice of the appeal 
should be given to the complainant. It is, however, 
the practice to give notica to the complainant as 
well as tothe District Magistrate in a case institut- 
ed upon a complaint, but failure to give notice to 
the complainant does not furnish a ground for 
interference in revision. N Maneancuanp v. Monax 
14 N. L. B, 131: 19 Or. L. J. 927 
S. 436—Offence, minor, cognizance, of, by 
Court—Graver offence disclosed, charge for, not press. 
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ed by prosecution—-Commitment to Sessions on graver 

charge, legality of. 

Whero ‘a Magistrate takes cognizanca of a minor 
offence against an acoused, and a gravor” offence 
triable by the Sessions Oourt is disclosed in evidence ' 
but the prosecution does not -press for the framing 
of a charge in respect of such offence, a commitment 
to the Sessions Court in respect of the graver offence 
is illegal. MI In re MARAPPA Gounpan, oy p 
W.N. 486; 24 M. L. T. 82; 19 On. L, J; 945; 35 M. L 
667; 41 M. 932 669 
EN EE S. 43 7. 

Section a of the Criminal Procedure Code con- 
templates that where a complaint has in fact been 
dismissed under section 203 of the Criminal Pro- 
cedure Code, the revisional jurisdiction of the Dis- 
trict Magistrate can be iavoked irrespective of the 
consideration whether the dismissal is legal or 
illegal. à 
` It is absurd to hold that. a Magistrate is com* 
petent to revise the dismissal of a complaint legally 
dismissed but that he is not so competent to revise 
in the case of a complaint illegally dismissed. Pat 
SADHU Cuaran Roy v. Basr Swain, 3 P, L. J. 346: 19 
Cr, L. J, 874 70 


S.: 439 i 96 
S. 439—Government of India Act, 1915 
(6 &6 Geo, F, 0.61), s. 107—Revision ~High Court, 
power of, to direct Sessions Juige to re-hear appeal. 
Both under the Criminal Procedure Code and 
under section 107 of the Government of India Act, 
the High Court has power to direct a Sessions Judge 
to re-hear an appeal after obtaining additional 
evidence. Pat MAHOMED ZAMIRUDDIN V. EMPEROR 
19 Ox. L. J. 904 3 P. D. J. 632 274 
S. 439—Revision—Conviction under wrong 
section—High Court, power of interference of. 
Itis for the Courts below to find the facts and if 
they convict under a wrong section in a case in 
which -no charge is framed, it is open to the High 
Court, if necessary, to revise the section under 
which the conviction has been recorded without any 
further proceedings. Pat Sooxa1Cuanp v. EMPEROR, 
BANG aged 80 
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Sa s: 468 (4) —Maintenance—Buddhist Law, 

Burmese —Husband marrying second wife—First 

wife refusing to live with husband—Sufficient 

cause, 

Ordinarily the fact that a Burmese Buddhist hus. 
band takes a second wife might be a good reason for 
the first wife declining to live with him, unless he pro- 
vides her with a separate house. Where, however, a 
husband marriega second wife owing to the refusal of 
his first wife to live with him, but is willing to take 
back the first wife, the latter is nut entitled to main- 
tenance under section 498 (4) of the Oriminal Pro. 
cedure Code. L B Po Nyers v, Ma Suwe a 11 














Bor, L. T. 103; 19 Cr. L. J. 966 66 
S. 514 440 
——— ss. 528, 530 277 
SS. 530 (p), 537. 813 
S. 554 (2) (C)—Criminal Rules of 


Practice, Madras High Court, r. 188—Madras Board 
of Revenus Standing Order No. 173—Application 


, 
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to Tahsildar Magistrate for copy of judgment— 

Search fee, levy of, legality of. F 

No search fee can be levied along with an appli- 
cation for a copy of a judgment of a Tahsildar 
Magistrate. Order No. 178 of the Standing “Orders 
of the Board of Revenue does not apply to such an 
application which is governed by ‘Rule 788 of the 
Criminal Rules of Practice framed by the High Court 
under section 554, sub-section 2, clause (c) of the 
Criminal Procedure Code, Ml AMBALAN IBBAHI V. 
Exrzror, 35 M. L. J. 401; 8 L. W..558; 19 CaS 


973 - 

- S. 562 - Penal Code (Act XLV of 1860), 
8. 420—'‘Cheating,’ whether covers offence-under s. 
420, Penal Code, 3 
The word “cheating” in section 582, Criminal Pro- 
cedure Code, cannot be given an extended meaning 
so as to cover an offence under section 420, Indian 
Penal Code. MW Sunparau AYYAR v, EMPEROR, 41 M, 

533; 19 Cr. Li. J, 934 ` 65 
——— Sch. V, Form X 440 
, Madras 
873 


39 


Criminal! Rules of Practice 
High Court, r. 

Criminal trial—Complainant’s story disbeliev- 
ed un essential details—Conviction based on part of 
story, propriety of. 

Where a party comes into Court with a story which 
cannot be believed as to its’ essential details, it 
is impossible to rely on a part of the story for the 
purpose of cénvicting the accused, Pat PrATALI 
SINGH v. Emperor, 6 P. L. W.157; (1918) Pat. 288: 
19 Cr. L. J. 877 73 
Procedure — Court, duty of, to pass orders on 
petitions. $ ý 
When petitions are made to the Court, it is 





- improper merely to direct them to be filed with the 


record. Pat Mauouep ZAMIRUDDIN v. EMPEROR, 19 
Or. L. J. 902; 3 P. L, J. 632 2 
Custom 877 
Alienation—Ancestral properiy—Burden of 
proof—Presumption = Adoption—Reversion_ of pro~ 

perty, principle of, applicability of. f 

The burden vf proving that a particular property 
is ancesfral lies on the:person who claims it as 
such, and the burden is nót discharged by showing 
that it is not unlikely thatthe common ancestor 
acquired the property. 

Where in 1861 three brothers were in joint 
possession of certain land: á i 

Held, that it was not unreasonable to presume* 
that they got the land from their father, but that 
it could not be presumed further that the latter 
got it, from his father. . 

The principle of reversion to the heirs of a donor 
or appointor is limited to property over which he 
had not an unrestricted power of disposal, so that 
the reversionary heirs of an appointor cannot 
succeed to the land of the appointed heir on‘ the 
latter’s death without descendants, where the land is 
not ancestral qua themselves. P Ram KAUR v. 
AcHHRU, 35 P. L. R. 1918; 91 P. W.R. 1918 I7 
> Alienation—Necessity, proof of. 

In deciding the question of legal necessity for an 
alienation the Court should take into consideration 
the circumstances of the alienor. P Ganea Bam v, 
Dewa Sinan, 88 P, L. E. 1918; 92 P. W. R, 1918 39 
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~ 
Alienation by sonless proprietor of ancestral 
property in favour of daughter in presence of colla« 
lerals, validity of—Mair Rajputs of Tahsil Ohakwal, 

Jhelum District. 

A sonless Mair Rajput of the Chakwal Tahsil of 
the Jhelum District is by custom competent to 
devise the whole of his ancestral estate ia/favour 
of his daughters in the presence of his brothers and 
nephews. 
` Although the initial presumption throughout the 
Punjab is against the power of alienation in respect 
of ancestral land in village communities and the 
onus probandi at the outset rests on the person 
asserting such a power, yet in cases of the Muham- 
madan tribes of the Jhelum District the presumption 
against the validity of a gift bya sonless proprietor 
to a daughter or daughter’s son is not of great 
-weight and may be easily shifted. P Hayat v. 
Gubwan, 87 P. R. 1918 i 93I 
allowing trees to overhang, whether reason- 





able. 

A custom that a person over whose land trees 
belonging to another -overhang is not entitled to 
complain is neither dofinite nor reasonable. B 
WISHNU JAGANNATH JosHi v. Vasupuo RAGHUNATH 
Ora, 20 Bom L. R. 826 629 

, family, proof of—Evidence 402 
Hindu Law—~Mantenance of junior members 
of Mitakshara family out of impartible nea 








, proof of——Question of law or fact. 

Questions of custom, though they may in the end 
become questions of law, are at the outset necessarily 
questions of fact. WI Louis v. Gonsanves, 8 L. W. 
208; 35 M. L. J. 407; (1918) M, W, N. 842 941 

, proof of —Wajib-ul-arz, entries in, value of. 

The value of a wajib-ul-arz as evidence of a custom 
depends upon the circumstatices under which the 
entry with regard to the custom came to be recorded 
init. O RAGHUBAR SINGH v. GAJBAJ SINGH, 50. T. 
J. 508 _ 3 920 
Cy pres, doctrine of, applicability of, to Indian 

conditions 6411 n 
Decree conditional on payment of money within 

certain period, whether can be altered—Jurisdiction 

of Court— Discretion, exercise of— High Court, power 
of interference of. 

Once certain terms are embodied in adecree the 
Court itself which passed the deoree, even if “ib so 
desires, has no jurisdiction to alter it save on an 
application for review of judgment, 

Whare, therefore, a Court madosa decree in plaint. 
iff's favour conditional upon his paying an extra Court- 
fee within a certain time and directed that the 
suit would stand dismissed in the case of non- 
compliance with the condition: 

Held, that the Court had no jurisdiction to interfere 
with the deoree by extending the time for payment 
of the extra Jourt-fee. A SAJJADI Beas v, DILAWAR 
Husain, 16. A. L. J. 625; 40 A. 579 


— ~——, whether can bé set aside in subsequent suit, 

It is nob open to a litigant, except on the ground 
of fraud, to maintain a suit to rescind or nullify a 
decree passed ina former suit to which he was a 
party and which was tried out by a competent Cuart. 
C Doga@a CHARAN v. LAKHI NARAIN 
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Defamation—Damages, suit for, maintainability Divorce Act —concld. 

of, m respect of charge which has formed subject 3 

of complaint. Act and not otherwise, does not preclude the Court 

Where one man charges another with an offence from considering the provisions of sections 4 and 5 
and without unreasonable delay makes that charge of the Christian Marriage Act and declaring a 
the subject of a complaint to the Police or tothe _ particular marriage void ag not-having been solem- 
Court, he is protected from an action for defumation Naised in accordance therewith. 
of character in respect of allegations contained in The word “solemnised’’ in section 5 of the Christian 
the charge. If the complaint is dismissed, the Marriage Act means “celebrated” and refers to the 
accused has two remedies, one by obtaining sanction ceremony oily. = 
for the prosecution of the cémplainant for bringing Section 5 of the Christian Marriage Act deals 
a false charge, and the other, if he has suffered loss only with the ceremony and the person who may 
or injury, bya suit for damages for false and perform it, and not with the capacity of the persons 

*® malicious prosecution. U B Mauna Myo v, Maune onwhom it is performed or. with the capacity of 


-O wg 





Kwer E, 8 U. B. R. (1918) 88 674 the person who performs it, save that he should have 
Fair comment, plea of—Solicitor, conduct received episcopal ordination. A 

‘of, whether matter of public interest—Journalist, There is no degree of deception which can avail 
duty of. to set aside a contract of marriage knowingly made, 


The conduct of a Solicitor of the High Court,as unless the party imposed upon has been deceived 
disclosed in proceedings in the High Court, isa topic as to the person and thus ‘has given no consent at all, 
of public interest and importance. - When fraud is Spoken of as avoiding a marriage, 

While a journalist is bound to comment on public it means such fraud as procures the appearance 
questions with care, reason and judgment, he is not without the reality of consent; it does not include 
necessarily deprived of his privilege merely because such fraud as induces a consent, nor fraud which is 
there are slight unimportant deviations from abso- practised on a third party in order to procure a 
Inte accuracy of statement, where those deviations license. L B Consverpine v Saarne, 11 Bur. L. T. 
do‘not affect the general fairness of the comment. 69 : 

The articles must be considered rather in their SS. 7, I--Petition for dissolution of 
entirety than by separate insistence on isolated marriage-—Co-respondent not made party—Procedure, 
passages,and the Court must decide what impression A petitioner cannot be allowed to proceed in & 
would be produced on the mind of an-unprejudiced Court for the dissolution of his marriage without 
reader, who, knowing nothing of the matter before- having observed ali the safeguards imposed by the 


- 





hand, read the article straight through. Jaw to prevent the chance of connivance or collusion. 
Comment tobe fair must be comment on facts Where a petitioner for dissolution of marriage is 
~truly stated, though later they may turn out not to” ‘unable to discover the name of the co-respondent, he 
be true ab all. should apply to be excused from making him a 


It is no part of the law of fair comment that the party to the petition, on motion to the Judge “support. x 
comment must be the writer's own: he is as much ed by an affidavit before the hearing of the petition, 


entitled to publish derivative as original -comment if Where there is no co-respondent to a petition for 
it be fair, and he chooses to adoptthe former and dissolution of marriage, the Master ought not to issue 
make it his own. : citation to the respondent unless the Judge has 

Fair commént impliedly permits of a much greater granted leaye to the petitioner to proceed without a 
latitude than the drawing of inevitable inferences. - co-respondent. © Cox v. Cox, 45 C, 526 — 510 





All that is required is that the inference from fabts ——gs, I] 510 
” e try stated should be fair, thatis, one possibly out Easements Act (V of 1882), S. 18— 


of many equally or almost equally fair inferences. Customary easement—Right to retain trees overhang- 
It is doubtful whether the standard to be applied tng another's land. . 
in determining, whether comment is fair or not, Quarre—Whether the right to retain trees over- 


varies according to the station of the plaintif, and hanging another’s land is a customary easement 
the degree of personality in the libel. All that i3 within the meaning of section 18 of the Basements 
essential in this connection is, whether the subjecte Act? B Visuxu JAGANNATH JOSHI v, VASUDEO 


matter of the libel is of public importance. 1f itis, -RAGHUNATH OKA, 20 Bom. L. R. 826 629 
it can make no difference whether the person com- Ejectment, suit for, by tenant-in-common— 
plaining of it is dn author, a statesman, or an attorney; Claim for fractional possession—Co-tenant impleaded 
once that point is settled against the plaintif the as defendant, right of, to obtain decree for his share 
resultant comment has to be justified upon exactly on plaintif succeeding—Offer to pay Court-fee in 
the-same loose general principles, and sentimental written statement. ` 
considerations ought to have no play. EB SURAJMAL t, Where a tenant-in-common suosin ejectment for 


Horniman, 20) Bom., L. R. 185 Ae 


. i gs his share alone of the property, the co-tenants 
: gg hts Ty act å a Ba kra ar who are impleaded as defendants and who did mot 


š g R : < to a -plaintifs cannot, on the plaintiff 
of Court in matrimonial matters— Praud, iohether eae A ase be given & decree for their 
ground for annulling marriage —Consent— Rules, Shares on paymeht of the requisite Court-feo. , 
rites, ceremonies and customs”? of church, meaning . R 
of—“'Bolemnised”, meaning of. The procedure applicable to partition suits where 
Section 4 of the Divorce Act, which provides that one co-owner seeks a joint declaration by which all 

the jurisdiction exercised by the High Court in all co-owners can benefit, cannot -be resorted to in the 
causes, suits and matters matrimonial shall be above class of cases. Wi ADHIKARI ‘VisHnusar- 
exercised subject tothe provisions of the Divorco THIAYYA v, AUTHAIYA, 85 M, L. J. #58 33 


ee 5 4 


` + e 
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Equity —Yoid agreement, whether can be enforced. 

The principles of equity cannot be invoked for the 
purpose of enforcing a void agreement. O Har Natu 
KUAR v. INDRA BABADOR SINGH, 5 O. L.J. 277 214 
Escheat —Resident in village dying without heirs 

—Zemindar, rightsof—Wajib-ul-arz, entry in, value 

of—Grant, construction of —Burden of proof. 

A sahukar, who was the owner and occupier of a 
house situate within the limits of Mouza 9 and also 
within the limits of the town of G, died without leaving 
heirs and the Secretary of State took possession of 
the house and its site as the ultimate heir to the 
property of a deceased person. The plaintiff claimed 
the site as the Zemindar under the Scttlement of 
1850, by which the Government had conferrod upon 
him revenue-free proprietary rights over the soil of 
Mouza 9, and asserted that the deceased was owner 
only of the materialsof the house’ with a right. of 
residence thorein but had no right to transfer the 
site or the right of residence. Tho wajib-ul-arz of 
the Mouza provided that residents of the Mouza had 
no proprietary rights~ in anything except the 
materials of the houses, that they could not sell the 
site or the right of residence in the sites and that in 
the event of the death of an occupier of such a 
house, without legal heirs, the proprietor of the 
Mouza would be entitled to possession of the house 
along with the site. The defendant contended that 
the house in suit, baing situated within the limits of 
a town, was not subject to the ordinary law govern- 
ing the relations between occupiers of houses and 
the‘groend landlord in the inhabited sites of agri- 
cultural villages: z 

Held, (1) that unless the defendant could show 

~ that the effect of the Settlement of 1850 wes not 
to grant to the proprietor in the mahal in the 
village any substantial rights of ownership iu res- 
pect of what was described in the papers of that 
Settlement as the abadi appertaining to the mahal, 
the defendant could not successfully maintain that 
the residents possessed \ anything more than- a 
limited interest in the houses occupied by them or 
in their sites; 

(2) that upon the evidence, as between the parties 
to the suit, it must be held that the plaintiff had 
successfully discharged the burden of proof which 
lay upon him and that the deceased did not possess 
an absolute interest alienable at his will and 
pleasure in respect of the property in suit but merely 
a limited interest which could not be the subject of 
escheat to the Orown. A BHARATPUR STATE 2, 
SECRETARY or Stare, 16 A. L J. 653 823 
Estoppel 29, 207, 367, 790, 831, 947 

by pleadings, whether can be proved by copy 
of judgment which contains summary of pleadings. 





A plaintiff who wants to show that the defendants - 


are estopped from raising a certain plea by reason of 
their pleadings in a previous suit between the 
parties cannot do so by merely producing a copy of 
the Conrt’s judgment in the previous suit which 
contains a suramary of the pleadings in that suit, 
' but must produce the written statement filed by the 
defendants in that suit. © ANNADA Prasanna LAHIRI 
v. BADULLA MANDAL 
Privy’ to person to whom. representation 
made, position of—Arrangement contrary to repre- 
sentation between parties to representation, effect of, 
The benefit of.an sstoppel can be claimed either 
by the person to whom the representation is made 


» 
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or by his privy: and, the privy cannot be deprived of 
such benefit by the fact that since the time the 
representation was made and the privity of estate 
commenced, the person to whom the representation 
was made and the person who made the representa- 
tion have come to an arrangement contrary to the 
rapresentation O BADRI Bisuat v. Bais Narta, 5 0, 
L. J. 453 934. 
—————  Reversioner, relinguishment by, of portion of 
estate in favour of widow, effect of. 

Where an expectant reversioner relinquished his 
title to a portion of the inheritance in favour of the 
widow by a deed of agreement in consideration of 
receiving a relinquishment from the widow of all 
her interest in the remaining portion of the inherit. 
ance: 

Held, that neither the reversioner nor any persou 
claiming through him could set up that the deed of 
agreement was not binding on him and did not 
operate onthe portion of the inheritance relingnished 
in favour of the widow. © JOGENDRA NATH Baunya 
v. MoHENDRA GHOSE 978 
Evidence, admissibility of—Parganah Registers, 

Kanongo Registers, General and Mouzawari Regis. 

ters under Bengal Land Registration Act (VII of 

1876) —Thak map, probative value of —Omission of 

entries of Lakheraj, effect of—Bengal Tenancy Act 

(FIII B. 0. of 1835), s. 108 A—Presuniption, rebuttal 

of—Leng possession without payment of rent, presump. 

tion arising from. i 

Where in the Record of Rights an entry was 
made in respect of a land that no rent was actually 
paid forit but that the occupant was not entitled 
to hold without payment of rent: 

Held, that proof of long possession free from pay- 
ment of rent was sufficient to rebut the presumption 
arising under section 103A of the Bengal Tenancy 
Act that the land was liable to be assessed to rent, 

Held, also, that the mere fact that the land in 
question, which did not exceed 50 bighas in area, was 
not shown as Lakherajin the Parganah Register, 


` prepared under sections 2 and -t of Bangal Regulation 


VILL of 1809, or in the Kanongo Register or account 
kapt under the provisions of Bengal Regulation I ofe 
1819, read with section 7 of Bengal Regulation V of 
1816, or in the General and Mouzawari Register kept 
under the Bengal Land Registration Act or in the 
Thak maps and statements of 1852, was not sufficient 
to prove that the land was the mal laud of the Zemin. 
dari and as such liable to be assessed to rent. CG 
Biprapis PAL D MONORANA Desi, 22 0.W N. Was 


C. 574 
, consideration of—Trial Judge, view of, value 





of. 

Pics the evidence, taken as a whole, is 
of such a character and so full of doubtful 
statements that it ean only be weighed 
atlequately by the Judge who has seen the witnesses, 
-tho conclusions arrived at by him should not be 
lightly iaterfered with. P C Konpan Lat v. BAGAN, 
un-Nisa, 22 CO. W. N. 937; 8 L. W, 233 337 


_Evidence Act (I of 1872), S. 3—Bengal 
Land Registration Act (VII B. O. of 1876) —‘Court,’ 
meaning of—Depuiy Collector holding enquiry under 
Land Registration Act, whether Court — Judicial 


enquiry, 


1044 3 


Evidence Act—contd. 
3 ey 

A Deputy Collector holding an enquiry under the 
Bengal Land Registration Act for the purpose of 
registering the names of rival claimants, isa Court 
within the meaning of section 8 of the Evidence Act, 
and the enquiry held by himis a judicial enquiry. 
Pat Rama Srnen v, HARAKHDHARI SINGH 710 

8.6 „GII 
SS. 25, 27, 28—Statement made to 
_ Police leading to discovery of fact deposed, ad- 
missibiliiy of—Defence, right of, to insist upon pro- 
duction and proof of vecord—Confession, admis- 
sibility of-—Part of confession disbelieved, effect of 

—Criminal trial—Defence, whether bound to give 

explanation, 

Accused went to a Police Station and made the re- 
port “I have killed my wife and her corpse is'lying in 
my house,” in consequence of which the Police, pro- 
‘ceeding to his house, discovered thé corpse of his 
wife in an inner room of the house: ~ 

Held, that under section 27 of the Evidence Act 
the officer who had taken down the statement of 
the accused was entitled to depose thatthe accused 
came to him at the time*and place stated and said: 
“I have killed my wife and her corpse is lying in 
my house,” and that in consequence of that statement 
the woman’s corpse was discovered as indicated by 
the accused; but that when this had been deposed 
by the prosecution, the defence were entitled to 
require the production*of the. record made at the 
Police Station and to insist upon proof of the whole 
of that record, . 

Per Walsh, J.—Where there is no evidence of 
offence except a confession, the confession must be 
taken as a whole. The Court cannot select, from 
the only evidence which it is proceeding to act upon, 
in order to find the crime established as a fact at all, 
portions which it rejects as untrue and treat the 
balance which remains as‘truthful evidence. 

In a criminal trial it is not desirable to call upon 
the defence to frame a theory either at the beginning 
or at any othér stage of the hearing, particularly in 
a case of difficulty in which the theory of the pro- 

sccution itself is not clear. A SURENDRA Nara 
MUKERJI V. EMPEROR, 16 A. L. J. 478; 19 Or. L. J. 

















935 659 
SS. 27, 28 659 
S. 32 (3); (7) 6II 
S. 35—Official document, admissibility of — 


Register of minhaidari villages. 

A register of Minhaidari villages is an official 
document and is admissible in evidence under 
section 35 of the Evidence Act. If, however, it can 
be shown that a particular part of the register is in 
excess of the official duty by reason of which it 
came into existence, that part would be inadmissible, 
P C Bas Kisrore Duo v BANI Manto, 22 C. W, N. 
439; (1918) M. W. N. 305; 28 O. L. J. 1; 23 M. L.T. 
882; 20 Box. L. R. 712 I 
Su 4 I S n7 308 
S. 70—Evecution, admitted —Attestation, 

whether to be proved—~Mortgage ewecuted by two 

persons—Admission of execution by one, effect of. 

‘Where there are two executants of a mortgage. 
deed, attestation may be according to law in respect 
of one of them and not in respect of the other. 

Where execution is admitted and due attestation 
not denied,-the question of attestation does not arise 


oe) 
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orif it does arise, the maxim omnia preswmuntur 
vite esse acta comes in, unless there is evidence that 
attestation is not according to law. N Dyanna LAL 
v. SHAMBHU ` 9 
S. 80 872 
S. 92, applicability of—8ale or morigage— 
- Sule-deed—Oral evidence to show that transaction 
was mortgage, admissibility of—Pre-emption—Pre- 
cmptor, position of, 

A deed of sale, containing a stipulation that the 
sale was an out und out one and that there was no 
agreement to reconyey the property was duly exe- 
cuted and rogistered. The next day the vendee 
executed an agreement which was duly registered 
to reconvey the property sold by the deed of sale to 
the vendor, provided -the latter repaid the purchase- 
money together with the price of improvements | 
within two years. One F. instituted a suit for pre- 
emption of the property: 

Held, (1) that the sale-deed being an out and ont 
sale in express terms, as soon as that sale was oom- 
pleted the right of pre-emption accrued and F. was, 
therefore, entitled to a decree; 

(2) that oral evidence to show that at the time of 
the execution of the sale-deed the agreement to re- 
convey was in contemplation was inadmissible under 
section 92 of the Evidence Act. N 

Obiter dictum.—Had the litigation lain solely 
between the vendor andthe vendee, ib might have 
been held that the two transactions tuken together 
amounted merely toa conditional sale orto an 
English’ mortgage. MUHAMMAD Min v. PAIZUL 
Hassan, 74 P. R. 1918; 163 P. W. R. 1918 418 
S. 92—Oral undertaking by creditor to 

waive right to enforce bond, admissibility of. 

Where a registered bond payable by instalments pro- 
vided that on default in payment of two consecutive 








- instalments the creditor would be entitled to sue for 


the whole amount due under the bond: 

Held, that a subsequent’ oral undertaking on the 
part of the creditors at the request of the debtors to 
waive their right to enforce the payment of the 
whole amount on two successive defaults was a 
variation of the’ contract and was, therefore, not 
admissible in evidence under section 92 of the 
Evidence Aot. C Hana KUMAR SAHA v, BAM CHANDRA 
Par 





S. 92. 

Section 92 of the Indian Evidence Act is confined 
to proceedings between the parties to the deed or 
their representatives-in-interest and has no appli-~ 
cation to claims by or against third persons. O 
Bisnunata SINGH v. BALDEO SINGH, 21 0,0, 165 


194 
960 


————~ S, 1 14 —Preswmption—Bond in possession 
of obligor—Discharge—Burden of proof. 

When in a suit on a bond, the plea of discharge is 
set up and-the document creating the obligation is 
produced by the defendant, the onns of rebutting 
the presumption of discharge lies in the first 
instance on the plaintiff, but this burden is one 
which will under the circumstances easily shift as 
the evidence is developed. P C Kunpan Lat v, 
BRGAM-UN-Nisa, 22 O, W. N. 987; 8L. W, 238 337 





S. 92, prov. (2) 
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S.: 115, applicability of—Oral evidence 
to show, nature of transaction contained in deed, 
admissibility of—Pre-emption, suit for —Estoppel, 
doctrine of, applicability of. 

Parties to a transaction which is not really an 
out and out sale are nof estopped in a suit for pre- 


ay emption brought bya third party from addacing oral 


evidence to show the real nature of.the transaction, 
even when the document evidencing the transfer 
siands in tho form of a sale-deed. 

Section 115 ofthe Evidence Act -contemplates 
some actor conduct affecting the party pleading it 
and having the effect of inducing him to change his 
position for the worse, 

Unless a transaction is really one which gives 
rise inlaw to a right of pre-emption, no such right 
ean be obtained by means of an estoppel. 

There is no estoppel whore all that is proved is 
that the transaction in dispute wasin form a sale 
and that the plaintiff treated it as a sale for thè 
purpose of bringing a suit for pre-emption which he 
would not otherwise have been entitled to bring O 
BISHUNATH SINGH v, BALDEO SINGH, 21 O.C. 94 

S. 115—2stoppel, requisites of~Suit in 

Revenue Court to establish occupancy rights—Sub- 

sequent suit in Civil Court for possession as owner, 

maintainability of. - 

A piece of land, which was originally shamilat, 
fell on partition to the share of the defendant, who 
caused a notice of ejectment to be served on the 
plaintiff wlio was in possession of the land” The 
plaintiff brought a suit in the Revenue Court: to 
contest the notice of ejectment, on the ground 
that he was a tenant with rights of occupancy 
in the land, The Revenue Court held that he was 
not an .occupany tenant, and he was conse- 
quently ejected. He then brought a suit for pos. 
session as owner of the land in the Civil Court: 

Held, that inasmuch as the” defendant was 
not caused to shift his position in consequence of 
anything represented to him by the plaintiff, the 
requisites necessary to constitute estoppel as defined 
in section 1i50fthe Evidence Act did not exist 
and the plaintiff was not, therefore, estopped 
from establishing that he was the owner of the 
land in dispute. 

In order to bringa case within section 115 of the 
Evidence Act there must have been, (1) a repre- 
sentation which amounts to an intention of causing 
or permitting to believe in another; (2) belief on 
the part of that other; and (3) an action arising out 
of that belief. P HAR LALU, Basant Sinan, 75 P, 
W.R. 1918; 75 P. L. R. 1918 8 


SS. 123, 124—Court of Justice, whether 
can call for confidential State papers. 
In view of the provisions of sections 123 and 124 





. of the Evidence Act, no Court of Justice is entitled 


to call for and examine the secret archives of the 
State in order to satisfy itself of their confidential 
nature. O LAL TRIBHAWAN NATH SINGH v, DEPUTY 
Commissioner, Fyzapap, 6 O. L. J. 294 225 


Execution —Application dismissed for default— 
Restoration—Civil Procedure Code (Act V of .908), 
s, 151, O. IX, 7.9, applicability of—Jurisdict on - Res 
judicata, ` 
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Order IX of the Civil Procedure Code does not 
apply to execution proceedivgs. 

An application for execution dismissed for default 
ĉannot be restored either under Order IX or under 
section 151 of the Code of Civil Procedure. 

x There is nothing in the civil Procedure Code 
which ousts the jurisdiction of an executing Court 
to go into the merits of the jadgment-debtor’s 
objection even though the executing creditor ig 
absent. b 

Where, rightly or wrongly, a Court with juris. 
diction has disposed of the judgment-debtor's 
objections on the merits and has decided that the 
decree-holder is not competent by reason of a 
defect of parties to proceed with the execution, the 
decision is binding on the decree-holder till it is set 
aside. Pat Ritu Kuer v. ALAKHDEO NARAIN 
Sine@ua, (1918) Pat. 265; 6 P. L. W. 208 154 
————- Attachment by consent, effect of-—Estoppel— 

Judgment-debter, whether can object to sale—Order 

directing occupancy holding to be sold—Appeal, whe- 

ther lies. 

The primary object of an attachment is that 
pending the sale the right of the judgment-debtor 
in the property shgll be kept intact for the benefit 
ofany possible purchaser. 

Consent to attachment means only that the owner 
of the property attached accepts the limitation pat 
upon his right to alienate the property pending the 
attachment. 

Plaintiff obtained an es parte money decree against 

“the defendant. The latter applied for a re-hearing 
of the case and pending the re-hearing consented 
to the attachment of an occupancy holding belonging 
to him The case was again decreed against the 
defendant“and the plaintiff applied to have the 
decree executed by sale of the attached holding. 
The defendant objected that the holding was not 
transferable and that he had no saleable interest 
therein. The Munsif held that the holding could not 
be sold but that the right, title and interest of the 
judgment-debtor could be sold On appeal the Dis- 
trict Judge held that the defendant having con- 
sented to the attachment was estopped from object. 
ing to the gale: ` 

Held, (1) that the Munsif’s order was appeal- 
able: 

(2) that it was idle for the Munsifto putup to 
sale the right, title and interest of the judgment- 
debtor when the whole question before him was 
whether the jadgment-debtor had any right, title or 
interest in the holding at all; 

(3) that the defendant was not estopped from 


- objecting to the sale by the fact that he had con. 


sented to the attachment. Pat Bocuar Maxton v, 
Isri Jas, 5 P. L, W, 185 
Judgment-debtor declared insolvent - Order 
` in execution that certain properties were fraudulently 
concealed by judgment-debtor—A ppeal, right of. 

A judgment-debtor who has been adjudicated an 
insolvent, cannot maintain an appeal against a 
decision in execution proceedings that certain pro- 
perties belonging to him were fraudulently concealed 
by him from his creditors. The onty person who 
can appeal against sucha decision is the Official 
Receiver. G BANOMALI Dutra v, LALIT MOHAN 


“@uosap 152 
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Bale, postponement of, on judgment-debtor 
undertaking to waive objections — Objections, whether 
can be raised after sale—Estoppel. f 
A-judgment-debtor who gets an execution sale of 

his properties postponed by giving an undertaking 

that he wonld not raise any objection on the ground 
of illegality or irregularity, cannot, after the sale has 
taken place on the postponed date, ask to sot it 
aside on the ground of any illegality or irregularity 
of which he was cognisant at the time he gave his 

undertaking. © LAKSHMI PRasanna MOJUYDAR v, 

RAJINDRA PODDAR - 831 

Execution of decree- Application for 
attachment of moveables—Subsequent application for 
attachment of immoveables, whether in continuation 
of previous application—Limitation, 

On the .z6th of August 1914 a decroe-holder made 
an application for oxecution of a decree for 
arrears of rent, which he had obtained on the 10th of 
December 191%, praying for the attachment and sale 
of the judgment-debtor’s moveable properties. Pro- 
cesses were issued accordingly, but as the result of 
. proceedings taken by the judgment-debtor, the 
attachment pf moveables was found to be impracti- 
-cable. Thereupon on the 22nd February 1917 the 
decree-holder prayed that he should be permitted 
to proceed against the judgment-debtor’s immove- 
able properties” Permission was granted and on the 
24th February 1917 the decree-holder tiled a list of 
the immoveable properties against which he desired 
that proceedings should be taken: 

Held, that the applications of the 22nd and 24th 
February 1917 should be regarded and treated as in 
continuation of the application made onthe 26th 
August 1916 and that, therefore, there was no bar of 
limitation to the execution sought by the decree- 
holder.” 4 

Where onan application for execution of a decree 
made in accordance with law, execution cannot be 
successfully taken against the property specified in 
the application by reason of causes for which the 
decree-holder is in no way responsible, he 3 should not 
be confined to the properties first specified, bat ib 
is open to him to ask the Court to proceed against 
other properties specified in his further supplement- 
ary list. CG MoHINI MORAN SIREAR v. NAVADWIP 
CHANDRA Biswas 9 
Duty of executing Court. 

- AConrt executing a decree is bound to give effect 

to it as it stands. A NUR-UD-DIN KHAN v, PRANKISHAN 

CHAKARYARTY, 16 A. L. J. 630 16 

aana —Mortguge-decree—Sale —Comoro- 
mise—Sale, whether can he set aside by consent — 

Court, power of. : , 

Certain property was sold in execution of a morb- 
‘gage decree and was purchased by one of the decree- 
holders. The jadgment-dabtor applied to sat azide 
the sale on the ground that a compromise had been 
arrived at between the parties prior to tho sale. 
The decree- holders, through their Plader, consented 
to the sale being set aside: i 

Held, tnat there being n> opposition on the part 
either of tha purchaser or of th3 docree-holders, the 
Court had power to set aside tche sale. A MUHAMMAD 
ABDUL Rasuip ALI Kaan v. Bung Sax, 16 A. L. J. 


760. 885 
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-~ Sale—Bid of one person, whether 

can te used by another —Bidder's consent, effect of. 

A person cannot avail himself of the bid made 
-by another at a Court-auction and constitute 
himself the purchaser by depositing the purchase. 
money: nor can the consent of the bidder improve - 
his position in this matter, O SRAHZADI v. AHMAD 
ALI Saan, 210 0. 212 99 
Fraud —Decree obtained by false evidence, whether 

can be set aside, 

The mere fact that a deoree has been obtained by 
false evidence is not a sufficient ground for setting 
it aside. © Kasiswar GOSWAMI v. AMIRUDDIN, #6 


W. N. 138 
Ex parte decree set aside on ground of fraud 

— Revival of suit—Procedure—Civil Procedure Code 

(Act V of 1908), O. XXIN, r. 3—Adjustment of suit. 

The defendants instituted a suit to seb aside an 
ex parte decree on the ground of fraud, The specific 
fraud alleged was to the effect that the plaintiff had 
agreed on a receipt of Rs, 44 from the defendants to 
withdraw from the suit butthat he had not inti. 
mated this arrangement to the Court and had, on 
the other hand, taken advantage of thesabsénce of 

“the defendants to secure against them an ev parte 
decree. This allegation was fully established and the 
ex parte decree was set aside on the ground of frand: 

Held, that the setting aside of the ew parte decree 
revived the original suit and that the parties were 
restored to the position they occupied on the day the 
ex parte decree was made, so that the agreement 
between the parties nander which the plaintiff had to 
withdraw from the suit on receipt of Rs. 44 should be 
carried into effect by a decree of the Court under 
Order XXIII, rule 8, Civil Procedure Code, as an 
adjustment of the suit. © Nistarint Dasi ~v. 
Mouenpra Narg Kar, 28 C. L. J. 158 535 
Godaveri Agency Rules, rr. 10, I6— 

Decree of Government Ayent, execution of, by Agency 

Munsif—Order by Agency Munsif in execution 

proceedings, nature of—dppeal to Government, maine 

tainability of. 

The employment of an Agency Munsif by the 
Government Agent to execute a decree of the latter’s 
Court under rale 10 of the Godaveri Agency Rules 
does not make the Agency Munsif the incumbent 
of the judicial office of the Government Agent 
himself. The Government Agent continues to pre- 
side in his own Court and the Agency Munsif is 
only an employee under the Government Agentin the 
matter of the execution of that particular decree. 
He occupies the same position as a Commissioner or an 
Amin or a Ministerial officer employed by an ordinary 
Court to assist it in particular judicial proceedings. 

An order, therefore, passed by the Agency Munsif 
in the course of execution of a decree of the Govern- 
ment Agent, is not a decree, and no appeal lies 
against it to the Government under rule 16 of the 
Agency Rules. a 

The proceedings of a Subordinate Officer of a 
Court of Justice do not-become tHe proceedings of the 
Court itself unless the Statute Law makes them so 
in respect of particular matters or unless those pro- 
ceedings are submitted to the Presiding Ofic2r of 
the Court and adopted or approved of by him. M 
MANAYAM MABALAKSHAMAMMA GARU fv. MUCRIKA 
APPALARAJU, 34 M, L. J. 473 713 
-—~r, 16} 713 
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Government of India Act, I9I5 (5 
and 6 Geo. V, C. 61), s. 107 274 
S. 1O7—Addition of parties—Application 
to add defendant rejected—-Appeal, whether lies— 
Revision— High Court, power of superintendence of. 
Where an application under Order I,rule .0 of 
the Civil Procedure Code asking that a certain per- 
son be added as a party defendant to the suit and 
praying for permission to amend the plaint accord- 
ingly is rejected, no appeal lies against the order 
rejecting the application. Where, however, it appears 
that the Court hag exercised wrong discretion in 


rejecting the application, the High Court can inter- 


fere in revision under section 107.of the Government 
of India Act. Pat Aspun Hague v., MUHAMMAD 
YAHYA Kaan 725 
S. 107—High Court, power of interference 

of. à 


A High Court is entitled in the exercise of its 
powers of superintendence under section 107 of the 
Government of India Act to correct and d_supervise 
subordinate Courts whenever they appear to have 
wrongly exercised their inherent powers. Pat 
BRAJA BHUSAN TRIGUNAIT v, Skis CHANDRA TewaRl, 
(1918) Pan. 337 719 
S. 

Judgments of Courts subordinate to High Couri— 

Irrelevant and scandalous matter, eapunging of, 

application for—Jurisdiction, 

Per Abdur Rahim, J. (Oldfield, J. dissenting) —The 
High Court has jurisdiction to expunge irrelevant 
and scandalous matters in the judgments of Courts 
subordinate to it under section 107 of the Govern- 
ment of India Act, 1915. Such powers are of extremely 
wide character but must be exercised in extremely 
exceptional cases, and with great caution. They 
are covered by the expression 'superintendende: in 
ie section. 

- Per Oldfield, J—-The High Court has ‘ick the 
power to expunge irrelevant and scandalous matters 
in the judgments of subordinate Courts under section 
107 of the Government of India Act, 1915, especially 
when the application to expunge them is made by 
persons who are not parties to the proceedings. 
IM KRISHNASWAMI AIYANGAR, In re, 85 M. D. A 2 

. Grant, construction of 632, 823 
as Construction of — Water rights—Grant of land 

[xbounded by non-navigable river - Ownership of bed 

sof river--Preswnption—Burden of proof. 

Where a grant is made of land which is bounded 
on one side by a non-navigable river, the onus of 
showing that the grant did nob cover the bed of the 
river ad medium filum aque is on the grantor. The 
presumption may be strong or weak according to 
the circumstances of the particular case, and the 
amount of evidence required to rebut it wil vary 
accordingly, IML Vastreppr VENKATA LAKSHMI 
NARASAMMA V. SECRETARY or Stata, 45 M. L. J. 159; 
(1918) M. W, N. 662; 41 M. 840 606 

| Grants, kinds of—Resumption—Bur den of proof. 

For the purposes of resumption all ancient 
grants fall into two main categories: grants of lands 
burdened with service, and grants of office to which 
lands are annexed by way of remuneration instead 

‘of or along with cash. The former grants are 
always irresumable, unless the grantor can show 
that they have heen specially conditioned so as to 
enable himyto resume for failure to perform these 


g 
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services, or at his own will to discontinue the 
services and-resume the lands, Grants under the 
second category are always resumable, unless the 
grantee can show that they have been specially 
conditioned otherwise so as to prevent their 
reeumability. In every case itis always a question 
, of fact to determine, whether the grant in suit falls 
within the. first or the second category and the 
burden of proof must necessarily be upon the 
grantor seeking to resume to show that either the 
grant was of a kind falling under the second cate. ` 
gory, or if a grant of the kind falling under the first 
category, that it was specially conditioned. B 
CHANDRAPPA BASWANTRAO DESAI v. BHIMA DASSAPPA 
Manixert, 20 Bom. L. R. 779 330 
Guardians and Wards Act (VIII of 

1890), SS. 17, I9 (b). 

Segtion 39 Ab) of the Guardians and Wards Act 
recognizes the natural right of the father, but as the 
section is controlled by section 17 of the Act the 
paramount consideration in appointing a guardian is 
the welfare of the minor. $ MAHOMED YAKUB v, 
RADHIBAI, 12 S, L. R. 14 4 817 
—— s. 19 (D) 817 

SS. 29, 30—Sale by guardian without 
permission of Court, validity of Sale for benefit of 
minor—Suitt to set aside sale, maintainability of. 

A natural guardian, who has also been appointed 
guardian under the Guardians and Wards Act, 
cannot claim to be free from the limitations imposed 
by section 29 of the Act. ` 

Section 80 of the Guardians and Wards Act gives 
a minor the right to avoid 4 sale of his property 
made by his guardian without the sanction of the 
Court; so that even if the whole of the sale price was 
spent in benefiting the minor, ho is still entitled to 
get back his property. P Suis LAL v, BHAM Das, 61 
P. B, 1918; 162 P. W. R. 1918 35? 
Gujarat Talukdars’ Act (VI Bom. of 

1888), S. 29 E- Limitation dut (IX of 1905), 

Sch I, Art. 182 \5)—Deeree against talukdar— Emaecu-. 

tion, application for, unaccompanied by certificate of 
~ managing officer, whether “in accordance with law” 

—Time between date of decree and submission of 
Efdecrefal claim, exclusion of, 

The plaintiff obtained an instalment decree on the 
16th September 19.0 against the defendants who 
were talukaars. The first instalment became payable on 
the Ist April 191], and in consequence of the default 
in payment, the whole amount became payable on 
that day. The plaintiff presented an application for 
execution on the ist April 1914, but it was rejected 
on the 15th June 1914 as the certificate of the manag- 
ing officer required by section 2¥ E of the Gujarat 
Talukdars’ Act was not produced. Subsequently the 
plaintiff applied to the managing officer for a 
certificate in August 1914 and obtained a certificate 
on the 29th August 1914. He then made the present 
application for execution on the 28th February 1916 
accompanied with the certificate of the managing 
officer: 

Held, that the plaintiff was entitled under section 
22, sub-section (3) of the Gujarat Talukdars’ Act 
to exclude the period from the i6th September 1910, 
the date of.the decree, to August 1914, the date of 
the submission of the claim under the decree, from 
the period allowed for the execution of the decree, 


- submitted, is 
_ period has expired after the deoree-holder has 


, incompetency due to any other cause. 
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and that, therefore, the application of the 28th 
February 1916 was within time.. . 

Per Shah, J —The application of the Ist April 
1914 was in accordance with law within the meaning 
of Article 182 (5) of Schedule Iof the Limitation 
Act and operated to save limitation, although no 
certificate of the managing officer was produced as 
et by section 29E 1) of the Gujarat Talukdars\ 

ct, 

The words “in accordance with law” in Article 182 
(5) of Schedule [ of the Limitation Act refer to the 
form and procedure relating to the application, unless 
there is a clear and definite prohibition outside the 
Act which would render an application not in accord- 
ance with law withinthe meaning òf the Limitation 


” Act. : 


Section 29E of the Gujarat Talukdars’ Act does 
not lay down any prohibition against execution, but 
only provides a method of securing the result that 
execution shall not be proceeded with until the 
certificate that the decree-claim has been duly 
produced or until the prescribed 


made a proper effort to obtain the certificate. 
Therefore” in spite of the provisions of section 
29H it is permissible to a decree-holder to 
apply in accordance with law for execution in 
order to save limitation under Article 182 of the 
Limitation Act without obtaining the certificate 
under section 29H, though it is uot permissible 
to proceed with the actual execution in the absence 


. of the certificate. 


Per Marten, J.—An application for execution of a 
decree against a talukdar which is not accompanied 
by the certificate required by section 296 +1) of the 
Gujarat Talukdars’ - Act, is neither “in accordance 
with law” nor made to the “proper Court” within the 
meaning of clause (5) of Article 182 of Schedule I 
of the Limitation Act and does not, therefore, operate 
to extend the limitation under that clause. 
Harcoyinp FULCHAND v. NAJA Sura, 20 Box. p R. 
872 : 

Hindu Law —Archaka, suctession to office and 
emoluments of—Widow/ whether excluded from 
inheritance. 

Held, per Curiam (Sadasiva Aiyar, J., dissenting).— 
A Hindu widow is not disqualified by reason of her 
sex from inheriting the service and emoluments 


_ ofan Archaka office held by her husband. 


Per Wallis, C. J.—The succession to temple offices 
is governed by user, which is taken to represent 


“the intentions of the founder, and in Southern India 


the user in the case of temple Archakas is that the 
office is hereditary and descends in the ordinary 
course of succession to women, who are not them- 
selves competent to perform the duties of the 
office by ministering in the temple and perform them 
by deputy. ‘ 

Per Sadasiva Aiyar, J——-There is no distinction in 


principle between the incompetency of a claimant - 


to the office of Archaka by reason of sex and the 
So long as 
a Hindu widow is held incompetent by reason of 
her sex from performing the duties of a priestly 
office, she is also incompetent to inherit the service 
and emolumonts of the office. WI Annaya TANTRI v. 
AMMAKA Henasu, 35 M. L. J. 196; 8 L. W, 30!; 24 M. 
Ja. T. 163; (1918) M. W. N. 569; 41 M, 886, 341 
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Custom—Maintenance, suit for, by widow 
— Widow bound to reside in appointed residence — 
Absence due to just and reasonable cause, whether 
disentitles widow. : N f 
In defence toa suit for maintenance bya Hindu 

widow, it was alleged that by-a special family custom 
the widow was bound to réside iñ a residence 
appointed by the head of the family and that by 
reason of her absence from such residence she had 
forfeited her right to maintenance: 
Held, that the custom, even if.it were assumed to 
` be established, did not apply to a case of absence 
from the appointed residence due to just and 
reasonable causes. BRAJA SUNDAR DEB V, 
Swarna MANJERI Dm, 22 C. W. N. 433; (1918) M. Wr 
N. 818 36 








Religious endowment—Trustee, whether can 
transfer office or trust property. 

A trustee of a public religious endowment cannot 
alienate his office and duties or the possession of the 
trust property at his-own will either by sale or h 
gift, so as to create a valid title in the transferee. 
He cannot even’ create a life-interest in favour of 
the donee‘in respect of the shebaiti right. He has no 
beneficial interest beyond-what may be expressed ` 
in the trust and has no powers of alienation beyond 
what may be necessary or beneficial for the purposes 
of the trust. Pat Naruse PUJARI v, BADHA BINODE 
NAIK, 4 P, L. W. 283; 3 P. L. J. 327; (1918) Pan aa 


\ 


———Adoption—Authority to adopt given to 
widow, wrzn. can be exercised. é . 
There is no limit of time during which a Hindu 

widow may'act upon’ the authority givén to her to 

adopt a son to her deceased husband. 

Where a Hindu son, whether natural or adopted, 
having inherited the property of his deceased father, 
dies leaving a son, or widow, or any other person 88 
his heir other than the widow of his father, any 
power to adopt held by his father’s widow comes to 
an end. But this rule does not apply where the 
gon dies leaving no heir other than his father’s 
widow. N NARAYAN RAMRAO v. DEBIDAS Nanema 

6 : 


by widow—Agreement between adop” 
tive mother -and natural parents of adopted child, 
whether binding on minor—Minor, benefit of. 

A minor can only act through a guardian, and 
contracts entered into by a guardian on behalf-of the 
minor are binding on the minor, provided they have 
been properly entered into and are for his benefit. 

hore a Hindu widow adopts 8 minor son to her 
deGeased husband and an agraement is entered into 
between her and the parents of the adopted child 
acting on the latter’s behalf, whereby a life-interest 
in the estate of her deceased husband is reserved to 
the widow, the agrebment is binding on the minor, 
provided at the time it was entered into it was a 
fair and reasonable agreement which to any reason- 
able man would have appeared for the benefit of the. 
minor. Pat Kesnosati KUMARI v. SATYA NARAYAN 
SINGH, 6 P. L. W. 167; (1918) Pat. 294 55 
abi widow—Widow allowed to 
remain in possession of estate—Adopted son, position 
of—Transfer of interest, validity of-—Transfer of Pro- 
perty Act (LV of 1882), 3.6 (a). : 

Where on an adoption being made by a Hindu 

widow it is agreed between the widow and the 
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natural father of the adopted son, acting on the 
latter's behalf, that the widow should remain in 
possession of her husband’s estate till her death, 
# vested rightin the estate is created in favour of 
the adopted son and merely his right of enjoyment 
and possession is postponed till after the death of 
the widow. A transfer of such vested right by 
the adopted son during the widow's lifetime. is 
unaffected by. section 6 (a) of the Transfer of Pro- 


perty Act, A BALWANT Sinead v. JOTI Prasap, 16 A. 
L.J 765 : - -599 





Alienation by widow—Necessity, nature 
of—Lender, duty of, to make enquiry—Interest, high 
rate of, whether can be recovered—Reasonable rate. 
Where a loan is. advanced to a Hindu widow for 

legal necessity, the lender is not bound to ascertain 
how the necessity for the loan Was brought about. 
Even if it is found thatthe necessity arosoowing 
i to the mismanagement .of the estate’ by the widow 


- . the lender is entitled to recover tho loan, unless it 


, ‘is shown that he acted mala fide. 

Where the necessity for the loan is apparent, the 
lender is not required to make any particular enquiry 
about it, i 

A creditor who advances money to a Hindu widow 
for legal necessity at a high rate of interest is not 
entitled to ,recover interest at that rate, unless he 
explains why thai rate was fixed. In such cases 
the creditor should be allowed a reasonable rate of 
interest. Ó DWARKA PRASADU. PRITHIPAL SINGH, 5 
O.L. J. 271 | ` 106 


ene er 


by widew—Suit for possession by 
reversioner against alienee from widow—Right of co- 
reversioner defendant to obtain decree for his share. 
Plaintiff sued for recovery of his ‘share of pro- 
perty from’ 1st defendant, who was an alionee from 

a Hindu widow. The plaintiff was a reversioner 

next after the widow, as also was the 2nd defendant. 

The 2nd defendant offered to pay Court-fee for his 

share, in the event of the plaintiff succeeding in the 

suit. The plaintiff obtained a decree for possession of 
his share, and defendants Nos. 3 to 5, legal representa- 
tives of 2nd defendant; claimed, a decree for théir 

share: ` = a 

~Held, that no decree could be passed in favour of 

. defendants Nos. 3 to 5 for their shares. WI ADHIKARI 
VISHNUMURTHIAYYA v, AUTHAIYA, 39 M. L. J. 153 533 
Guardian—Father, rights of, as natural 

- guardian, whether -affected by conversion to other 
religion——Caste Disabilities Removal Act (XXI of 

1850), s, 1. too 

That portion of the Hindu Law which disqualifies a 
father, on account of the loss of caste involved in his 
conversion to any other religion, from becoming the 
guardian of his children after his conversion having 
beon abrogated by Act XXI of 1850, the mere fact of 
conversion of a Hindu father to Islam is not, per se, 
sufficient to deprive him of; his natural rights of 
guardianship over his children, S MARONED YAKUB 
v, BADHIBAL, 128. L. K. 14 ` 8l 

: Joint famlly—<Agreement to separate, 
effect of.’ : 

Once the members of a joint Hindu family have 
agreed and declared their intention to hold the joint 
family property in definite shares, the family is no 
longer a joint family. It may be that no actual division 
of the property takes place, but the result of such 
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agreement aùd declaration is that from the time it 
is made the parties thenceforth hold the property 
not as joint tenants bub as tenants-in-common. 
O UHAUBAR SINGH v. BAKHTAWAR SINGH, 6 O,L. J 
486 Te . 897 
—_—Joint family — Alienation—Necessity, 
“absence of-—Decree against father—Decree held not 
_bindingon sons’ sons; effect of-—Consideration, whether 
charge on share—Pious obligation—Res judicata. 

Where a sale by 8 Hindu father is held to be 
not binding on the share of the sons, the purchaser 
is not entitled to any charge on the latter’s share for 
any portion of the consideration for the sale. 

In such & case the purchaser cannot treat the 
consideration which he seeks to get refunded asa 
debt.of the father which itis the pious duty of the 
sons to repay. 

A decree against the father will not operate as res 
judicata in a suit by the sons to set aside the sale in re- 
spect of their shares in the property. Wi Kinaru 
KotarYa v. PoLAYARAPU DURGAYYA, 35 M. Le J. 92 
~~ Debt, antecedent — Personal 

covenant in simple mortgage, whether antecedent debt 

—Son, liability of, to pay father’s debts. 

The personal obligation comprised in every 
simple mortgage may be separated from the 








mortgage debt, and though the mortgage may in j 


certain circumstances be invalid, the personal 
obligation to repay the money may amount to an 
antecedent debt which a Hindu son may be under 
am obligation to pay if it was incurred for purposes 
neither illegal nor immoral O Ramman Lan v, BAM 
Gora, 21 0.0. 200;50 L. J. 629 987 
Debt incurred by father—Song, pious obliga- 
tion of, nature of—Sons, position of, during father’s 
lifetime—Decree against co-parcener for separate debt 
—Co-parcener's interest in joint property, whether 
liable to attachment and sale — Creditor of co-parcener, 
position of. i 
So long as the fatherin a Hindu family is alive; 
the pious obligation to discharge his debts which is 
imposed by the Windu Law upon his sons cannot bo 
enforced. 
_ Under a decree against any individual co-parcener 
for his separate debt,a creditor may during the 
life of the debtor seize and sell his undivided in. 
terest in the family property, O MANNA Lan v. 
BHAGWANDIN, 6 O. L. J. 447 67 


Dere 





9 
against father—Sale of 
ancestral property—Sons, whether can object, 

A Hindu son is bound by a sale of his share in 
joint ancestral ‘property held in execution ‘of’ decree 
obtained against his father, even where it is not 
shown that the debt was incurrad by the father for 
legal necessity. The only exception is where the 
debt was an immoral one. g 

Ina suit for accounts the defendant obtained an 
ex parte decree against the plaintiffs’ father who 
was his agent and in execution of that decree 
brought to sale the joint property of the plaintiffs 
and their father and purchased it himself: 

Weld, that the sale was binding on the plaintiffs, 
inasmuch as the liability of their father was an 
ordinary civil liability and there was nothing to 
show that ib was ‘immoral. Pat GADADHAR Bama. 
NUJ Das v, Guana Snyam Das, 3 P. L. J. 538 212 
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-——dolnt family—Decree against undivided 
father, execution of, against sons’ shares—Liability of 
sons in absence of proof of immorality or illegality — 
Antecedent debt—Attachment of property—Intention 
of decree-holder, when material—Proof ,of immo- 
rality, nature of. a 
An execution creditor is entitled to sell the whele 

of the estate of a joint Hindu family consisting of _a 

father and his sons.and governed by the Mitakshara 

Law in execution of & decree obtained against the 

father alone, unless it is shown that the debt for 

which the decree was obtained was incurred for- 

illegal or immoral purposes. N 
Where jointfamily property including the shares 


of two undivided sons was attached and soldin . 


execution of a decree obtained against the father on 
a pro-note executed by him, .and the sons preferred a 


‘claim for the release oftheir shares which was 


dismissed and subsequently brought a suit for a 
declaration that their share of the property could 
not be attached-and sold-in execution of the decree: 


Held, that in the absence of proof that the debbin , 


respecț'of which the decree was obtained was (7) 
incurred for illegal or immoral purposes ‘or (ii) 
borrowed by the father solely to enable him to sell 
the whole property including the sons’ shares, the 
deores-holder was entitled in execution to proceed 


“against the whole of the property including the 


~ 


‘shara’ Law, viz, (1) 


hares of the sons. 

Per Krishnan, J.—Itis only when it is doubtful 
what was attached and sold in Court-auction, as, for 
example, when the property attached and sold was 

-“the right, title and interest of the judgment-debtor,” 
that the intention of the attaching creditor becomes 
important, . 

If the father’s debt in execution of which the 
shares of the sons are also attached was contracted 
merely for the purpose: of enabling the father to sell 
the whole property including his sons’ shares and if 
the father suffered a decree.to be passed in further- 
ance of that purpose, the decree-holder cannot be per- 
mitted to sell the shares of the sons. e 

Evidence to show that the father led an immoral_ 
life will not be sufficient to exclude the father’s right 
to sell the joint property. There must. be evidence 
to show that the particular debt in question was 
contracted for an immoral purpose, Suspa Rao v 
Swamra PILLAI, TL. W. 407 
m Maintenance of junior members 

~ —Basis of vight-—Impartible zemindari, whether 
subject of co-parcenary—Custom—Maintenance “out 
of tmpartible zemindari. — 

The righf to maintenance of the junior members 
of a Mitakshara joint family, so far as/founded. 
on or inseparable from the right of co-parcenary, 
begins where co-parcenary’ begins and ceases where 

-0o-parcenary ceases, 

Two other categories of persons have by special 
texts a, right to maintenance under the Mitak- 
Those who are debarred 
from inheriting by personal ' disqualifications 
eg, the idiot, the blind from birth, the insane, etc. (2) 
Certain near relations, viz , the widow, the parent and 
the infant child, But thess categories are exhaustive, 

In impartible properties there is no co-parcen- 
ary, hence in such properties no one cat claim 

maintenance on the ground that but for the 
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custom of impartibility he could-sue for partition. 

Custom may and does affirm a right to main- 
tenance out of an impartible Raj in certain mem: 
bers of the family. In the ‘case of sons this ` 
custom is so well recognised that proof of it in 
individual cases is unnecessary, But there is no 
invariable or certain custom that any one below 
the first generation from the late Raja can claim 
maintenance as of right: any special custom to that~ 
effect must be pleaded and proved. 

“The grandson of the late Rajah of Pittapur, an 
impartible Raj, sued the devisee of the Baj- for 
maintenance on the ground that by birth. he had a 
right to maintenance out of the property constitut- 
ing thé Raj, which right followed the property into 
the hands of a third party: 

Held, that’ there twas no legal basis for any such 
claim. P C GANGADHARA Rama Rao v. Rasan-or ” 
Prrraror, 5 P. L. W. 267; 35 M. L. J. 392; 24 M. L. T., 
276; 16 A. L. J. 883; 41 M. 778; 28 C. L.J. 424; 29 
Bom. L. R. 1056 . 354 
Mitakshara—Partition—Step-moiker, 

right, of to share in estate: : 

Under the Mitakshara Law in a partition between . 
sons, the step-mother is entitled to a share equal to 
that of ason. Pat Susa Ravurv. Manna RAUTAIN 

: ý 204 
Putrika-putra son, whether re- 

cognised—Presents to natural father, whether vitiate 

adaption—Ceremonies for adoption, when can be 
dispensed with—Gotra, same, of adoptive father and 
adopted boy, effect of. 

Per Stuart, A. J. C.—Although the practice of 
begetting a putrika-putra son has fallen into disuse, 
ib is nevertheless recognised by the Mitakshara Law. 

Under the Hindu Law an adoption is not vitiated 
by the payment of a price for an adopted son. 

A male Hindu under the Mitakshara Law can 
only change his gotra on adoption. 

'? Per Kanhaiya Lal, A. J 0,—According to the 
Hindu Law, a son affiliated in the putrike-putra form 
is a valid substitute fora son. The sase with which 
a son could be obtained by adoption has had the effect 
in the course of time of rendering affiliation in the 
form of putrika-putra more or less uncommon, but it 
has by no means become obsolete and effect cannot 





` 
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. legitimately be refased to an affiliation in the putrika 


putra form if it is made. z 

The supply of clothes or ornaments to the parents 
ofthe boy to.be adopted or the payment of money 
therefor in anticipation of the adoption cannot 
invalidate the adoption-or be taken to indicate that 
it was made from sinful or improper motives,’ 

The performance of requisite ceremonies for 
adoption can be dispensed with, if the adoptive father. 
and the adopted boy belong to the same gotra. O 
Lar TRIBHAWAN Nara Sines V, DEPUTY COMMISSIONER, 
FYZABAD, 5 O. L. J. 294 

——Partition —Construction of deed~Diri- 
` sion of all family properties except dutstandings— 

Severance in status—Presumption~—Partial partition, 

validity of. x 

A deed of partition executed between a Hindu 
father and son recited that the division was effected 
owing to misunderstandings among the female mem- 
bers of the family and that the properties mentioned 
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in the schedule were divided. The ontstandingsdue to 
the family were not mentioned in the schedule: 

Held, (Wallis, C. J, dubitante) that the family 
became divided in status even in respect of the ont- 
standings, 

Per Wallis, C. J—The mere fact that members of 
a joint Hindu family execute a document dividing a 
particular item of property is not sufficient to raise a 
presumption that they intend to become divided in 
status. If such a presumption is to be raised, there 
must be something else in the dooument to raise it. 
< Per Seshagiri Atyar, J.—When one member of a 
joint family intimates his willingness to get separate 
from others, that effects a division in status and where 
a partition is effected not specifically dealing with 
some items of the joint property, the status of ço- 
parcenary cannot be deemed to be continued in 
respect of this property which is not divided. M 
Sussa REDDI v. AMAGAMMAL, 34 M. L. J. 596; 8 L. W. 
84 552 

-Partition —Jestabagam, or allotment of 
entra share to eldest member, validity of —Living in 
commensality and failure to keep accounts after purti- 
tion, effect of—Re-union or velease—Throwing extra 
share into hotchpot, effect of—Reyistered document, 
whether necessary. 

The old idea of giving jestabagam or an extra share 
to the eldest member of a Hindu family has become 
obsolete and the allotment of such a share at a 
‘partition will not bs binding on the other shares. 

The fact thatafter partition, the members lived 
in commensality, incurring marriage expenses 
indiscriminately will not, under Hindu Law, amount 
toa re-union. i z f 





The joint living of the məmbərs after partition, or 
thair failure to keep accounts, or their inturring 
mirriaga expenses indiscriminately or making 
acquisitions jointly or .even the throwing in of gn 
extra share by the eldest members into hotchpot will 
not have the effect of converting separate property 
into comm? property. The extra share cannot be 

_giyen up except by a document duly registered, 
W Vengara Report v, Kurra REDDI, 8 L. W. 4004 
(1918) M. W. N. 680 _ f 716 
-mm SUCCESSION, whether can be altered by 

agreement—Grant, construction of -Sanad laying 
down special rule of succession, validity of ~Successive 
life-estates, whether can be created in favour of unborn 
persons —Custom, family, proof of —Evidence. = 

A grant of lands made bya Hindu in favour of 
another Hindu, in’sofar as it laya down a rule of 
succession unknown to the Hindu Law, is absolutely 
“void. , 

The Hindu Law does not permit the creation of 
successive life-estates in favour of unborn persons, the 
estate itself remaining undisposed of. 

An agreement between a grantor and a grantee 
cannot alter the line of succession according to law. 

A rule of succession laid down in a grant oreating 
successive life-estates in the property granted to 
certain female members of a Hindu family cannot 
be binding upon the family even though it has 
been actually followed in the family for a long time, 
unless it has ripened into a family custom. i 

In deciding the question whether there was & 
family usage under which certain female members 
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of afamily acquired by succession ownership to the 
family property, the fact that the female members 


‘who were in possession of the properties for the 


time being made transfers and otherwise dealt with 
the properties as if they were ownors thereof, can- 
not be excluded from consideration. 

In order to establish a kulachar (family custom) it 
must be shown that the custom has existed from 
time immemorial, and where the custom set up is 
peculiar only to a single family the rule is more 
strictly enforced than in other cases. CG AMBALIKA 
Das v. ARPANA Dasi, 45 O. 835; 23 O, W. N. 160402 
Widow--Compromise by widow, whether 

binding on teversioners—Collusion—Burden of proof. 

A Hindu widow is entitled to avoid the expenses 
of litigation by compromising a bona fide claim, 
subject to the qualitication that the compromise is 
made forthe benefit of the estato and not for the 
personal advantage of the widow. ` > 

Where, however, the reversioners seek to set aside 
such a compromise, the burden is on them to show 
that the compromise was entered into by the widow 
collusively for the purpose of conferring upon herself 
a benefit at the expense ofthe estate. Pat Rax 
SUMRAN ProsaD v, SHYAM KUMARI 
— Maintenance, arrears of — Court, 

power of, to award arrears—Demand, whether neces- 

sary. : 

In "ates with claims for arrears of maintenance 
made by Hindu widows Courts possess a large 
discretion to grant or withhold those arrears with 
special reference to the urgent needs and necessities 
of the widow. 
jt As soon as the widow satisfies the Court that 
she was in want atthe time at which she was 
entitled to maintenance, provided that time is 
within the period of limitation, the Court might in 
any given case award her arrears to that extent, and 
that would be quite independent of any demand on 
her part. In other words, while a demand is allowed 
to be prima facie evidence of need on the widow's 
part, it isnot ina, demand that the right to obtain 
arrears of maintenance is rooted. Nor isany demand 
necessary. BB KARBASAPPA GOOLAPPA NAREGAL V, 
KALLAVA GOOLAPPA NAREGAL,20 Bom. L. R. 823 623 
-, possession taken during lifetime of, 

by trespasser, whether adverse to reversioners, 

Possession taken by a trespasser during the 
lifetime of a Hindu widow or Hindu female with a 
life-interest is not adverse as against the reversioners 
until after the death of the widow. A GANGA v. 


KANHAI Lan 

















„remarriage of, effect of—~Succeaston to 
deceased. son of first marriage. 

A remarried Hindu widow ia entitled to succeed 
to the property left by a son of her first husband if 
the son dies after the re-mairiage. N APA Panpv- 
RANG v. DAMDIA, 14 N. L. R. 149 - 647 

~ Réversioner—Compromise prior to 
reversion falling in — Widow induced to alter her posi. 
tion to her own detrimnent—Reversioner, whether can 
go behind compromise when reversion opens— 

Estoppel. 

R. the widow of the last surviving brother of a 
joint Hindu family which originally consisted of 
three brothers, brought a suit for the recovery of tho 
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whole family properties against P. and K., the widows 
of the two predeceased brothers; who both alleged 
that the brothers died separate, and one L., who 
claimed the whole estate as the adopted son of P. and 
her husband, agreeing with R.’s contention that her 
husband died undivided, The adoption sob up by L. 
was questioned by R. and K. and the division set up 
by P,and K. was questioned by R. andl, A com. 
promise was ontered into, whereby R, consented to 
take a fourth of the estate absolutely for herself and 
afourth absolutely for her only danghter who was 
then alive, P. and K, each got a fourth absolutely for 
themselves and J..’s adoption was recognised but he 
was to take P.’s one-fourth. Subsequently L. got 
himself registered as the proprietor of P.’s one-fourth 
share with her consent. On R.’s death, which had been 
preceded by that of her daughter, L.-brought two 
suits against those who claimed under R.and her 
daughter and against K. and those who claimed 
under her claiming the properties respectively in 
their possession: 

Held, (1) that L. had by his part in the compromise 


‘induced R. to change her position to her own detri- 


ment and to L.’s substantial benefit and that L. waa, 
therefore, estopped from claiming asa reversioner; 

(2) that for the same reason, the suit against 
K. and those claiming under ber must also fail. P C 
KANHAI LAL v. Bars Lau, 40 A. 437; 28 O. L. J. 894; 
5 P, L. W. 204; 220. W. N. 914; 8L, W. 212; 24 M. L. 


` T, 286; 35 M. L. J. 459; 16 A. L. J. 825; (1918) M. W, 
207 


N. 709; 20 Bow, L. R. 1048 
Widow —Reversioner, interest of, whether 

transferable— Widow, ! relinquishment of estate by, 

validity of—Alienation by widow, validity of-—Legal 

necessity—Consent of reversioner, value of—Bona fide 

transferee, position of—Joint ‘heiresses, position and 

rights of—BSeparate possession and enjoyment of 

inheritance, effect of. > 

A reversionary heir has a mere spes successiontc 
which he cannot validly transfer. 

If two widows or two daughters taking jointly the 
estate of their deceased husband or father make an 
-arrangement for separate possession and enjoyment, 
the ‘arragement will not ordinarily deprive the 
survivor of her right to the whole estate or enable 
the ladies to confer a title ona third party which 
will not terminate at the latest with the life of that 
survivor. 

There can be no relinquishment by a Hindu female 
heiress of anything less than the entire estate, 

The case-law of Bengal recognizes not: merely the 
relinquishment by the widow of her husband’s entire 
estate but the sale of the entirety to the next rever. 





„ Sioner or with his consent to a third party, 


A partial alienation of her husband’s estate by a 
"Hindu widow, even with the consent of the next 
reversioner, is not valid unless made for legal neces. 
sity. The consent of the next reversioner is merely 
strong presumptive evidence of necessity, ‘but the 
presumption is not conclusive, ` A 
The propriety of an alienation with the -consent 
of the pext reversioner may ‘come in question not 
only with reference, tothe conduct of the widow, 
whether or not she was justified by necessity, but 
also with reference to the conduct of the next rever. 
sioner, whether or not his conduct was honest, Jf 
in the absence of legal necessity he engineered the 
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transaction to suit his own ends- and for his own 
immediate gain, his consent would lose all its virtue. 
The transaction would stand no higher than a 
partial alienation in his favour, and would have to 
be jndged from that standpoint. Nevertheless 
whatever might be said of the conduct of the widow 
or the next reversioner, the transferee, if he made 
due enquiry and acted bona fide, would acquire a good 
title. Nor would, tho antecedent mismanagement 
of the estate affect him unless he was in some way 
a contributory party thereto. © Sayamapas Roy v. 
Rapuixa Prosan, 22 O. W. N- 846 , 853 
———Widow—Reversionor, transfer by, 

validity of j . 214 
—— Reversioners, suit by—Compromise, 

whereby reversioners take on widows death—Rever. 
sioner predeceasiny widow —Survivor; interest of, 
nature of, 

A. snit by two ofthe reversioners of a deceased 
Hindu against his widow fora declaration that an 
alleged Will by the deceased was not genuine ended 
in a compromise which provided that the property 
should go to the reversioners on the widow's death. 
One of the reversioners having predeceased the 
widow, the survivor claimed the entire property, on 
the death of the widow, to the exclusion of the 
deceased reversioner’s sons: | : 

Held, that, by the compromise, the reversioners 
took a vested interest in the property which did not 
pass by survivorship, but was heritable and divisible 
between the two donees M KRISHNA Iver v, SWAMI 
NATHA Iyer, (1918) M. W. N. 603; 8 L; W. 140; 24 M. 
L. T. 101 ` .: 723 
Intent and attempt, distinction between, 
An intent to commit an offence punishable with 
imprisonment is. not the same thing as an attempt 
to commit such offence. It exists before the attempt 
is begun. A mere intent is not by itself an offence: 
therefore, where it is used as essential to bring a 
particular act within the category of criminal 
offences, and proof has been given that snuvh’ an 
act accompanied by such an intent has been com- 
mitted, the offence is complete, even though the 
further act intended may not have been committed 
oreven attempted. N EMPERORU, DHANTUA LODHI, 
19 Cr. L J. 681 a 7 
Interest, high rate of—Compouwnd interest, whe. 
ther penalty, 
- A covenant to pay compound interest in case of 
default at the rate originally fixed is not necessarily 

enal. . 4 
P Where a mortgage-deed provided for payment of 
interest at Rs, 1-8-0 per cent. per mensem and for 

payment of compound interest with six-monthly rests 
if the mortgage money was not paid within the fixed- 
period: Ai . 

Held, that the rate of interest secured by the 
mortgage-deed wag neither penal nor hard and 
unconscionable, O Ram Szewak v. BALDRO Baxnsu 
‘Sinan, 6 O. L, J. 442 649 
Interlocutory: Order, whether, open to 

revision 5 6 
Interpretation of Statutes. 

In interpreting the plain words of a positive 
enactment any suggestion of hardship is out of 
place. C SECRETARY or Stare © SHIB NARAIN HAZRA, , 
22 0, W. N. 802 


4 
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Interpretation of Statutes—concld. 
———— Proviso to section, whether can be considered. 
Per Ayling, J=-Where there is doubt as to the 
trie meaning of the substantive partofa section, 
it is legitimate to look to the words of a proviso 
to-it in order to determine which interpretation ig 
correct. . x 
` Per Seshagiri. Aiyar, J—Where the language of a 
section is clear and unambiguous, the proviso should 
not be construed as adding to any right or disability 
created by the section, but where there is room for 
doubt regarding the constraction of the section it 
has always been the practice to invoke the aid of 
the proviso to help in the proper interpretation of 
the section. MI Sankaran NAMBUDRIPADU RAMASAMI 
Tyee, 34 M. L, J. 446; 23 M. L. T8346; 8 L.W. 12; 4 


M, 691 301 
Statutes of Limitation. P 
Statutes of Limitation are in their nature strict 
and inflexible and are not susceptible of equitable 
“construction, C DEUTSCH AsiaTiscHE BANK v. HIRA- 
LAL BURDHAN AND SONS 122 
Words and phrases having technical meaning, 
interpretation of. = 

The first and most elementary rule of construction 
is that itis to be assumed that words aid phrases 
are used in their technical meaning if they have 
acquired one. S Jivani MAMOOJIV, GHULAM HUSSAIN, 
128. L. R. 20 
Issues, framing of —Duty ‘of Court. 

Courts are not bound to raise issues on questions 
of fast of their own motion where ‘parties do not ask 
for them. The omission to raise such issues implies 
an abandonment of such questions by the party 

- interested. Where, however, the question is one 
purely of law, such as limitation or jurisdiction, ib is 
incumbent on the Court to frame proper issues on 
such question, WI NAGAPPA v. SIDDALINGAPPA, 35 M, 
L. J, 872" : 589 

, Journalist, duty of, to comment. on questions 

of public interest 2 - 449 
Jarisdiction, objection to, omission to raise, 

in Trial Qourt—Appellote Court, power of, to record 

finding on question of jurisdiction, | y 

Where an objection tò the jurisdiction of a Court 
to try a snit is not taken in that Court at the proper 
time, the Appellate Court should not allow such 
objection to bé-raised before it and record a finding. 
thereon. Ml CHOKKALINGAM CHETTIAR v. KURUN- 
THAPPAN CHETTIAR, (1918) M. W. N.66! 764 
Jurisdiction of Civil and Revenue 

Courts 594 
Jurisdiction of Court ; 
Jurisdiction of Small Cause gourt 
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i ‘“Kanyarikam” ceremony, performance 


of, whether within section 273 of Penal Code ‘Act 
XLV of 1860). “865 
Land Improvement Loans Act (XIX 
of 1883), S. 7 (1) (c) 7 301I 
Landlord, and tenant—-Abandonment of 
7 holding—Landlord, right of re-entry of—Transfer of 
non-transferable occupancy holding—Settlement by 
landlord, effect of. we Ò 
The plaintiff purchased a non-transferable ocou- — 
.panoy holding from the heirs of the original tenant; 
afew days later the defendant purchased the same 
holding from a relation of the original tenant who 


, 
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had no right, title or interest in the occupancy 
holding. Both the plaintiff and the defendant 
obtained settlement of the land from the landlord, 
the defendant’s settlement being prior to that of | 
the plaintiff: 

Held, that the settlements made by the landlord 
might be regarded in the light that they signified the 
landlord’s consout to the transfers respectively set 
up by the plaintiff and the defendant and that 
inasmuch as the transfer setup by the defendant 
was from a pretended owner, the consent of the 
landlord could have no validating effect upon the 
title derived hy the defendant from that transfer 
but it operated to validate and confirm the title 
derived by the plaintiff fromthe true owners. C 
WAHID ALI Buura v. MAHAMAD ANSAR ALI 14.7 


~——Darputni lease—Sum payable by darputnidar 
to superior landlord, whether rent—Revenue and 
cesses paid by darputnidar, whether can be deducted, 

Under the terms of a darputni lease ont of Rs. 142 
fixed asthe darputni rent, the darputnidar had to 
pay Rs. 112to the superior landlord of the putnidar 
and the balance Rs. 3U to his laudlofd, the putnidar: 
' Held, (1) that the sum of Rs. 112 payable to the 
superior landlord of the putnidar was rent; 

(2) that the sum of money which the durputnidar . 
paid into the Collectorate as revenue and cesses on 
behalf of the superior landlord by his direction 
could not be disallowed as a voluntary payment, 
and that the darputnidar should get ‘credit for the 
same in respect of the rent payable by him. C 
NAGENDRABALA Dassy v. AMRITA LALU CHATTOPADHYA 


753 


Kabuliyat fixing rent at certuin amount of 
paddy or in default certain sum of money—Land- 
lord, whether can recover price of paddy. 

“Where a registered patta by which a tenancy 
was created provided that 62 aris of paddy would 
be delivered by the tenant every year as rent and 
on default of delivery of the paddy fixed the paddy, 
or its price Rs. 15 would be realised according, to 
law with costs and interest: 

Helt, that under the terms of the petta the land- 
lord was not entitled to recover more than Rs. 15 
as the price of the paddy in case of its non-delivery. 
C Pran KRISANA Nate +. MOHESH CHANDRA 
CHOUDHURY f 

Occtipancy holding, transfer of, in favour of 
zarpeshgidar—Landlord, right of re-entry of —Hject- 

ment. 5 

Where a non-transferable holding is sold toa 
zarpeshgidar of the holding, the landlord has 
a right of re-entry even where the zarpeshgi right 
of the purchaser had been recognized by the landlord 
prior to the sale. Pat MUKHRAM SINGH ~. Sapast 

Kor’ 132 
— Occupancy tenant executing fresh lease—Lands 
lord, right of, to eject tenant. 

Where a raiyat acquires aright of occupancy in 








„his holding by virtue of twelve years’ possession 


and cultivation and subsequently executes a fiesh 
lease, he cannot be ejected by the landlord on the 
expiry of thé term of the lease. © Saiap SHA Maan 
wW SRIDHAR Dubey ` 
Raiyati right, whether can be acquired by 
cultivator settled by trespasser. : 
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The actual cultivator of a land who honestly'and 
tona fide believes that the person who settled him on 
the land had a right to settle him may, after a 
period of years, acquire a right in the land as a raiyat 
even, where it is proved that ‘the settlor had no such 
right, © AMAR OHANDRA v. Noor KHATUN 777 


Tenant ejected from holding, whether can con- 
tinue to occupy house in village abadi, 

Where a tenant is: ejected from his agricultural 
holding in a village, he has no right to occupy a house 
in the village abadi against the will of the zemindar, 
O Gareao v. Karam SINGH, 5 O. L. J. 458 645 


-—~—Tenani proving registered kabuliyat—Land- 
lord, whether can -show that he never accepted 
kabuliyat. 

Where a kabuliyat executed and registered by a 
tenant is proved by the tenant in a suit, there is 
nothing in the Registration Act or the Evidence 
Act which prohibits the Jandlord from showing that 
he never assented to or accepted the kabuliyat. C 
Hemanta Konar KAR v. BIRENDRA Naru Roy 1003 


Tenuraholder, whether can change status to 





prejudice of tenants. 

A tenure-holder cannot be allowed to change his 
status to that of a raiyat to the prejudice of tenants 
on the land at the time of the change and even as 
regards tenants who enter upon the land after the 
change, their status would not be prejudicially aifect- 
ed if the change in the status of the tenure-hoider 
is only in respect of an undivided’ portion of his 
tenancy and notin respect of the whole of that 
tenancy. © ANNADA Prasanna LAHIRI v. BADULLA 
MANDAL g "9 





Under-raiyatiinterest, whether transferable— 
Purchaser of portion of under-raiyat, riyhts of. 
The interest of an under-raiyat is not transferable, 
A transferee of a portion of a non-transferable 
under-raiyatt interest cannot get his title declared 
by a suit as against the landlord who isin peaceful 
possession of the lant, © RAJANI KANTA GHOSN v, 
Lana Rovr 298 


Letters Patent (Cal.), cl. I5—“Judg- 
ment,” meaning of—Order ‘dimissing appeal without 
investigation, whether “judgment”—Limitatton Act 
(IX of 1908), s. 5. i 
The term “judgment” in clause 15 of the Letters 

Patent means “decree” or “order”, consequently an 

order of dismissal of an appeal without investigation 

of the mérits may be a “judgment.” 
Quere.—Whether an order dismissing an appeal 
on the ground that it had been preferred after the 
period of limitation prescribed therefor and that 
sufficient ground had not been made out for exten- 
sion of the period under section 6 of the Limitation 

Act is a “judgment” within the meaning of clausé 15 

of the Letters Patent. C Prosunno Kumar v. RAM 

Cuanpra Dx, 28 C. L. J. 205 > 677 


cl. 15— Order granting or refusing amend- 
ment, whether judgment, on 
‘Ordinarily an order granting or refusing an 
amendment would not be a “judgment” within the 
meaning of glause 16 ofthe Letters Fatent. | C 
UPENDRA NARAIN Roy v. JANAKI Natu Roy, 22 C. W, 
N, 611; 45 Ç, 305 129 
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License—Permanent structure built upon land— 

Revocation of license. w 

Where by an oral agreement the plaintiff allowed 
the defendant to execute and work outon the plaint. - 
iffs land an irrigation’ scheme of considerable 
permanent benefit to a very large number of 
villages at a considerable amonht of expense: f 

Heid, that the agreement created a license which 
could not be revoked at the instance of the plaintiff, 
Pat Srcrerary or Stare v. HIRANAND Osua 166 
Limitation 28; 911 
——-—Instalment bond—Default in payment of 

instalment—Waiver of right to sue for entire 

amount < 926 
Limitation Act (IK 0f 1908), s. 3, 

Sch. I, Arts, 120, 132—Turn of worship at 

temple, whether immoveable propertu--Mortgage of 
~ turn of worship, suit to enforce—Limitation. 

A turn of’ worship ata temple is not an interest 
in immoveable property. Therefore, a suit to enforce 
a mortgage of a turn of worship is not governed by 
Article 132 of the Limitation Act but by Article 120, 
C NARASINGHA BANA GOSWAMI v, PROLHODMAN 
Tevari, 22 C. W. N. 994 E 
SS. 4, 14, scope of—Limitation, expiry of, 

on holiday —Plaint, presentation of, on succeeding 

day, in wrong Court, effect of—Institution in wrong 

Court for prompt realisation of debt—Good faith— 

Return of plaint for presentation to proper Court. 

Section 40f the Limitation Act is a particular 
statutory provision, not for the purpose of comput. 
ing the period of limitation prescribed as in section 
14, but allowing in certain circumstances the filing 
of suits after the period has expired. $ ` 

The section can- be availed of only if the suit, 
appeal or application is filed in the proper Oóurt 
when the time for doing so has. expired on a 
holiday. - 

Section 14 of the Limitation Act only prescribes a 
certain rule to be observed in computing the period 
of limitation prescribed for a suit, appeal or appli- 
cation, 4. e; in reckoning the number of days if 
“time has expired, the period allowed by the section 
may be deducted from the period that has actnally 
expired. f < if 

Where d plaintiff instituted asuit on the day after 
the last day of limitation, the lastday being a holiday 
ina Court within whose jurisdiction one only of 
the defendants resided andthe Court declining to 
give leave under section 20 (b), Civil Procedure Code, 
returned the plaint for presentation to the proper 
Court, which was subsequently done? f 

Held, that the plaint not having been presented ‘to 
a proper Court on the day afterthe last day of - 
limitation, the suit was barred. 

The institution of a proceeding ina Court with a 
view to prompt realisation of the claim from the 
defendant, who is an officer of that Court, is not a 
proceeding lacking in good, faith within the meaning 
of section 14. M RAMALINGAM AYYAR v SUBBAIER,- 
8 L. W. 256; 24 M. L. T. 2:4 m ‘6 
S. 5—Appeal, delay in presenting —Reyiew, 

time: spent in obtaining, exclusion ol— Sufficient 

cause. Š $ 

An appellant is not entitled, as a matter of right, 
to a dedugtion of the period during which his 
application for review remaing pending in the Court 
below. He has to seek extension of time under 
section 5 of the Limitation Act, in other worde, to 
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satisfy the Appellate Court that he had sufficient 
` cause for not preferring the appeal within the pre- 


XN scribed period. C Prosonno Kumar v. Ram CHANDRA 


Dt, 28 C. L. J. 205 677 
——— SS, 9, I5, applicability of—“Disability” 
` and “inability”, meanings `of—Alien enemy, right of 
sult of-—Limitation, running of. 
Section 9 of the Limitation Act covers the case 


- of an alien enemy whois debarred from sning in 


consequence of a declaration of war. 
‘The general role is that once limitation has begun 
to run, a subsequent “disability”? to sue will not avail 
to stop ib in the absence of express statutory pro- 
vision. . 
Per Sanderson, 0. J.—~The Legislature in enacting 
section 9 of the Limitation Act did not mean exactly 
the game thing by the use of the two words “dis- 
ability” and “inability.” i 
An express statutory provision on a partioular 
matter would have the’ effect of overriding any 
common law rule regarding the same. 
Per Woodroffe, J:—Section 15 of tho Limitation Act 
clearly refers to orders of Civil Courts, and not to the 
condition of things under which an alien enemy is 
‘prevented from suing owing to a declaration of war, 
C DEUTSCHE ÁsIATESCHE Banx v, Hira LADE 
BurpHAN AND Soss, 23 O. W. N. 157 398 
SS: 9, 15-—“Disability” and “inability,” 
meanings of—Alien enemy, right of, suspension of, 
whether disability—Applicability of s. 9 to alien 

' “énémies prevented from suing—S. 15, interpretation 
of—Royal proclamation, effect of. 

Section 9 of the Limitation Act applies to, and 
makes no exception in favour of, alien enemies who 
are prevented from suing in consequence of a 
declaration of war; 

The suspension of an alien eriemy’s right to sue is 
a “disability” within. the meaning of the section, 

The word “disability” in section 9 of the Limita- 
tion Act means want of legal ability. It is different 
from “inability” to sue. 

The Official Liquidator of . Bank cannot be 

-looked upon as an agent of the Bank. He is an 
officer of the Crown whose rights depend upon the 
terms of his appointment. ; 

Section 15 of the Limitation Act relates to 
injunctions or orders of Court, and not to royal pro- 
clamations which prevent the institution of suits by 
alion enemies, © DEUTSOHE AsratTiscHe BANK v, HIRA 
La BURDHAN AND BONS 


Ss .  , 290 
s. 10, Sch. I, Art. 60, applicability 
„ of —Suitto recover money deposited with defendant— 
Limitation applicable. 
Where money is sent by the plaintiff to the defend- 
ant to keep, on the understanding that it is to be 
~ returned when demanded, a suit to recover the 
money is governed by Article 60. of Schedule I of 
the Limitation Act. Section 10 of the Limitation 
Act has no application to such a suit. P Danir v. 
Larey RAN, 65 P. L. R. 1918; 166 P. W. R. 1918 592 
S. I4 š 624 
s. 15 122, 398, 798, 907 
——— sS. 15 (2), applicability of — Bengal Tenancy 
Act (VIII B. C. of 1885), s. 104H, suit under — 
Civil Procedure Qode (Act V of 1908’, s. 80, notice 
under—Exclusion of time during currency of notice, 
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The provisions of section 15, sub-section (2) of the 
Limitation Act, do notapply to a suit instituted under 
“the terms of sectiun 104H of the Bengal Tenancy Act. 
Therefore, a suit under that section must be brought 
in any event within the six months specified there- 
in and the plaintiff is not entitled to exclude the 
period of the currency of the notica to the Secretary 
of State under section 80, Code of Civil Procedure. 
C GANGADHAR NANDA v. JANAKIMONI Dasi, 220. W. 
N. 817; 28 O. L. J. 636 i 524 


SS: I5 (2), 29 (I) (fo)—Bengal 
Tenancy Act (VIII B. O. of 1885), ss. 104 H, 184, 
185-—Civil Procedure Code (Act V of 1908), s. RO— 
Suit under s. 104H, Bengal Tenancy Act, against 
Secretary of State—Notice under 8.80, Civil Proce- 
dure Code—Limitation~—Period of notice, whether 
can be deducted—Local Act, < 
_ In computing the period of limitation fora suit 
instituted under the provisions of section 104H, Bengal 
Tenancy Aét, against the Secretary of State, the 
plaintiff is not entitled under section 15 (2) of the 
Limitation Act to deduct the two months in respect 
of mo notice required by section 80, ivil Procedure 
ode. ; 

The Bengal Tenancy Act is a Local Act to 
which the saving clause in section 29 (b) of the 
Limitation Act applies. 

- The Bengal Tenanoy Act has always been regarded 
as a self-contained Acton the subject of limitation 
even as regards periods of limitation prescribed by it 
to which sections 184 and 185 are inapplicable. 
C SECRETARY or Stare v, Saxo NARAIN HAZRA, 22 
CO. W. N. 502 502 


f a 20, aoe Ay Art. 132—"Debdtor" 
in 8. 20, meaning of—Hindu joint family—, 
whether debtor or agent of Wiha a AS 
Money payable by instalments—Default in payment 
of instalments —Suit instituted more than 19 years 
after defdult— Limitation— Waiver. 
Where a mortgage-deed provided for payment of 
the mortgage money by certain definite instalments 
and further stipulated that if the instalments were 
not paid at the appointed time and if any default 
were to take place, then the contract relating to the 
payment of future instalments was to be “deemed 
rescinded and the mortgagees were to be entitled 
to bring their suit at once and claim interest ata 
certain ne 7 

-Held, (1) that asuit brought by the m 
on the basis of the above morenen deed page 
12 years after ahe date when the first default in 
payment was made was time-barre i 
132 of Schedule I of the Limitation yore nate 

(2) that no question of waiver on ihe part 
of the mortgagees could arise for consideration in 
connection with a mortgage bond, the enforcement 
of which was being sought by a sale of the property. 

The word “debtor”, as used in section 20 of the 
Limitation Act, means the person who is liable 
under the contract of debt. Hence, where a father 
and his son form together a joint Hindu family 
anda debt is contracted by the father, the son is 
in the lifetime of the father neither a debtor nor, in 
the absence of any evidence, an agent of the father 
for the purposes of the said seotion, O LacHunt 
Nagain v. Daya SHANKAR, 5 O. L. J, 419 655 
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S. 20—Mortgage — Interest, payment of, by 
mortgagor-—Limitation, eotension of, against pur- 
chaser of equity of redemption. 

“A payment of interest due on a mortgage made by 
the mortgagor saves limitation under section 20 of 
the Limitation Act not only as against the mortgagor, 
but also as against œ subsequent purchaser of a 
portion of the equity of redemption or a subsequent 
mortgagee of a portion of the mortgaged property. 





A Ravewan Lat v. KANHAIYA Lat, 16 A.L. J 790, 


845 


S. 22 
am » 29 (1) (b) 502 
Sch. I, Art. [0—Punjab Pre-emption 
Act (I of 1913), 8. 30, applicability of —Sale including 
specific plots and share in shamilat—Lomitation. 
Section 30 of the Punjab Pre-emption Act only 
comes into operation in cases not provided for by 
Article 10 of Schedule I of the Limitation Act, . 
A suit for pre-emption in respect of property 
consisting of certain specific plots of land together 
with a share in the village shamilat is governed by 
Article 10 of Schedule I of the Limitation Act, inas- 
much as the share in the shamilat'does ‘not admit of 
physical possession. P LEHANA SINGH v, BHAGAT 
Sıxan, 68 P.R. 1918;168 P, W. B. 1918 359 
Art. 60 592 


Art. GO—-Deposit for term, paye 

able on demand after expiry of term—Suit for recovery 

of deposit—Limitation. 4 

A suit for recovery of money deposited for a 
term, which is re-payable on demand after the 
expiry of the term is governed by Article 60 of the 
Limitation Act, asthe money is still left in deposit 
after the termination of the term. Ml CRrELLAPPA 
CHETTY V. SUBRAMANIA CHETTY, 8 L, W, 223; (1918) 
M. W. N. 564; 24 M. L. T. 264 948 
Art. 62 
































lity of ~ Sale— Consideration, failure of-—Sutt to recover 

purchase-money—Limitation, commencement of. | 

lb is only where a sale is void aù initio that 
Article 62 of Schedule I of the Limitation Act can 
apply to a suit by the vendee for refund of the 
purchase-money. If, however, the vendeo hag 
actually obtained and held possession of the pro- 
perty, Article 97 may be applied even if the sale 
turns out to be void ab initio, for otherwise the 
claim for refund might be barred although the vendee 
had been given no occasion to sue. The same Article 
is applicable where there is a subsequent failure of 


conajderation, 


Where the vendor has.no title to convey, the Apticle . 


applicable to a suit for refund of the purchase-money 
is Article 116, and time in auch a case begins to run 
from the date of the execution of the conveyance 
if there is no question of fraud, N DHARAM CHAND v, 


GORE Lat 
z Art. 62 —Consideration of deed, 
jailure of —Money, recovery of, suit for. 

A suit to recover money advanced under a void 
agreement is barred under Article 62, Schedule I of 
the Limitation Act, if it is instituted after the 
expiry of three years from the date ot the execution 
of the agreement. HAR Naty KUAR v, INDRA 
BAHADUR Sinan, 6 O. L. d. 277 214 
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161. 
Arts.62,; 97, 116, applicabi. | 


a 
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Sch. I, Art. 75—Instalment ` 
bond—Default in payment of instalment— Waiver, 
forbearance to sue, whether amounts to. 

A mere forbearante to sue for the whole amount 
of a bond payable by instalments, on default in pay- 
ment of one or more instalments, is not a waiver 
within the ‘meaning of Article 75 of Schedule I of 
the Limitation Act. © Hara Kumar Saua re 


OHANDRA PAL 

—_——- Art. 91 505 

Art, 91, applicability of—Suit to 
recover possession of property sold during minority —~ 

Limitation. 

Article 91 of Schedule I of the Limitation Act 
does not apply to asuit for possession, where the 
plaintiff alleges and proves that a sale-deed is void 
because it was executed by him while a minor, but 
does not claim expressly to have it cancelled or set 
aside, k$ NARSAGAUDA SAVANTGAUDA PATIL v. CHAWA- 
GAUDA ADGAUDA PATIL, 20 Bom. L. R. 802 581 
——— Arts. 93, 95, 120—suit jor 

declaration that document shall not bind reversion— 

Limitation. 

Articles 93 and 95 of the Limitation Act have no ap 
plication toa suit by a*reversioner for a declaration 
that a kot kobala executed by the last owner and a 
compromise decree made in suit to enforce the 
kot kobala are not binding on the inheritance, The 
Article that applies to such a suit is Article 120 and 
where the plaintiff isin, possession, limitation does 
not begin to run until some act is done on the doon- 
ments sought to be declared not binding on the 


























inheritance. © Hara Narain Bera v, SRIDHAR 
PANDE 
Art, 95 2 
Art. 97 F 886 
—— Art. 115 924 
Art. 116 161,886 
Art. 119—Suit to establish adop- - 
tion—Lmitation , 


Where an adoption ig challenged and the rights 
of the adopted son are interferéd with, the latter 
is bound to bring his suit to establish his adoption 
within six years of the interforence under Article 119 
of Schedule I of the Limitat: mn Act. 

Plaintiff’s adoption was c nallenged in 1901 anda 
decree was passed against lm. In 1913 he brought 
a suit for a declaration that he was not bound by 
the decree in the former suit: a 

Held, that the plaintiff having failed to establish 
his adoption within six years of the decree in the 
former suit, the present suit was barred by time. B 
BHARMA SHIDAPPA BHORB v, BALLARAM SAKHARAM 
GUJAR, 20 Box. L. R. 836 9 
—— Arts 120, I 25—Alienation by 
widow, what amounts to—Mortgage by husband, suiton 
— Withdrawal of defence by widow—Collusion—S&ale 
in execution of mortgage decree-~Purchaser, whether 





> .alienee from widow —Suit by revérsioner—Limita. 


tion. 

A Hindu reversioner impeaching an alienation by 
a widow need not prove an actual transfer by the 
widow. ltis enough if he proves that the widow 
had done an act which resulted in the transfer of 
the property. d 


‘Vol, XLVII] | 
- Limitation Act—1908—contd. 


` The withdrawal by the .widow of her defence to 
_ an action on a mortgage executed by her husband 
would not be tantamount to an alienation by her, 
and ifa decree is passed in the suit and the morb- 
gaged property is sold, the Court-sale cannot be 
treated as-a private sale by the widow, unless it is 
shown that it was the necessary result of some 
collusive arrangement made by her to use the Court 
asa medium of transfer, 4, e., that she intended to 
transfer the property by means of a Court-sale and 
took steps to bring it about. 

A suit by the reversioner to set aside such a sale 
is governed by Article.120 and not by Article 126 
cf. the Limitation Act. 

“One K. executed a mortgage in favour of .R. R. in 
1883. Ina suit by K.’s widow the mortgage was 
recognised as valid and in another suit by a subse- 
quent mortgagee it was held to be valid against the 
widow. In execution ofa decree against RR, -his 
mortgagee interest was sold and purchased by R. A. 
R.A. brought a suit on the mortgage, The widow 
at first contested the suit but afterwards abandoned 
her defence. A decree was passed and the property 
was sold in Court auction and was purchased by 
2nd defendant. In 4 suit by the plaintiff, the nearest 
raversioner to K., to set aside the sale, impleading 
the widow.as ist defendant: 

Held, (1) that the suit was not maint&inable, as 
under the circumstances the Court-sale could not ba 
treated as-an alienation by the widow; ay 

(2) that as the suit was brought more than 6 years 


from the date of the sale, it was barred under Article ` 


120 of the Limitation. Act. MIE Ranca Row +t. RAN- 
GANAYAKI Aman, 35 M. L. J. 364; 8 L. W.455; pee 














M. W. N 739 78 
Art. 124 290 
——— Art. 125 578 








— Art. 130, applicability of. 
Unlesa and until a tenure is found to be a rent-free 
tenure, Article 130 of the Limitation Act cın have no 
application to a suit for assessment of its rent. 
C KAMINI SUNDARI OHOWDHURANI Vv. ABDUL HALIM 
Movvavi, 28 0. L. J. 254 ~ , 420 
—Art. 41 32 25, 655 
Arts. 137, 138, 142, appli- 
cability of—Purchaser of bare site—Possession, 
symbolical, value of —Dispossession —Limitation. , 
Plaintiff sued to recover possession of a bare site 
in March 1916, on the allegation that he purchascd 
the site in dispute in July 1902 and took symbolical 
possession thereof in October 1904 and that defend- 
ants had ousted him therefrom two years before 
suit: ` 


Held, that the property in dispute being “a bare 
site, plaintiff’s symbolical possession was equivalent 
to actual possession, and that the article prima facie 
applicable to the suit was Article 142 of the Limita- 
pion Act. 











Articles 187 and 138 of Schedule Iof the Limita. ` 


tion Act apply only where the purchaser has never 
taken possession of the property. -P Kaman v. 
UMBRA, 76 P, R. 1918; 156 P. W. R. 1918- I 
e Art. 138 844 


Art. 141 977 
Arts. 141, 144—Alienation by 
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Hindu widow—Suit to set aside alienation by heir of 

reversioner—Limitation applicable, 

A Hindu died leaving two widows K. and R. and 
two daughters S.and T. In March 1897 K. sold the 
propertyt in suitto the defendant. K, died in July 
1902 and R. died on the 17th January 1903. On the 


“death of R., S. and T. took severally an estate absolute, 


8. died in 1907, leaving the present plaintiff, her son, 

J. died in 1911, On the 13th January 1915, the plaint- 
iff brought a suit to recover possession of the pro- 
perty; 

Held, (1) that the suit was governed by Article 
144 and not by Article 141 of the Limitation Act, 
inasmuch as the plaintiff claimed.as the heir of ‘S, 
who was an absolute owner; 

(2) that the reversioners not being entitled to 
immediate possession during the lifetime of K and 
R., the defendant’s possession did not become adverse 
as against the plaintiff till the death of R. and that, 
therefore, the suit was, within time. B Manxarsun 
MAHADEV Beture vw, AMRITA TUKARAM DAMBARE, 20 
Bos. L. R. 762 











————Sch. I, Art. 142' 411 
—— Arts. 142, 144 . 733 
Art. 144 153 


— Art. 144—Adrerse possession— 
Independent trespassers, whether can tack on their 
periods of possession. 

, Plaintiffs as collaterals of one B. sued to recover 
possession of certain land held by the latter as an 
occupancy tenant. It appeared that after B.’s death 
in 1903 his mother remained in possession till 1905, 
when she was ejected by the defendant under due 
process of law. It was contended that the plaintiffs’ 
suit was time-barred as it was open to the defend. 
ant to “tack on” to his period of adverse possession 
the period during which B.'s mother was in adverse 
possession: - 

Held, that it was not open to the defendant to 
tack on the period during which B.'s mother was in 
adverse-possession, as both were independent trespas- 
sers and he could not assert that he claimed through 
or under her. P HUSSAIN BAKHSH v. PALA SINGH, 
153 P. W, R 1918 


——— Art. 145, applicability of. 
Article 145 of Schedule [ of the Limitation Act 
does not apply to a deposit of money, except in the 
ease of coins which are ear-marked and where it 
is the intention of the parties that’ the identical 
shall be returned to the depositor. DALIPA v, 
LABRU Raw, 85 P. L.R. 1918; 166 P. W. R. 1918 592 


- ‘Art. 148, applicability of— 
Mortgage—Redemption, suit for, by purchaser of 
portion of equity of redemption—Limitation ~Mortga. 

~ gee, possession of, nature of—“Qo-mortgagor,” who 
is. 
All persons who step into the shoes of the original 
mortgagor are ¢co-mortgagors for all purposes, 
A suit by, a purchaser of the equity of redemption 
in a part of the mortgaged property for fedemption 
of his share of the poporty against a purchaser of 
another portion of the mortgaged property who has 
redeemed the whole ofthe property is governed by 
Article 148, Schedule I of the Limitation Act, and the 
period of limitation is sixty years from the date on 
which the mortgage became capable of redemption 








mi 
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The possession of a mortgagee must be deemed to 


be that of the person entitled to the equity of 
redemption. A Wazir ALI v. ALI Isnam, 16 A. L. J. 


T0 ya NG 833 
———Sch.I, Art./158 TAg 597 
—— Arts, 169, 176 962 

Art. I80 ; 844 
Art, 181 137, 562 


mm — Art. 181 —Cizil Procedure Code 
(Act V of 1908), O. XXXIV, r. 5—Final decree, appli- 
cation for—Limitation, commencement of. 

The right to apply to have a decree for sale made 
absolute arises when the time fixed for payment by 
that decree has expired or where there has been an 
appeal, when that appeal is decided, the date of the 
appellate decree, which finally determines the rights 
of the parties, being taken to be the starting point 
of limitation within the meaning of Article 181 of 
the Limitation Act, if it doesnot extend the time 
originally fixed or if the time to fixed has not 
expired. OQ Larco Ram v. Jor Sınan, 21 0. 0. 176 

a : 206 

Art. 182 i 798 

aana Art, 182—Civil Procedure Code 

(Act’Y of 1908), O. XXI, 1.11 (3)—Ezecution of 

decree, application for—Failure to file copy of decree, 

effect of-—Application, whether in accordance with 

law—-Limitation, saving of. -, es 2 

The question whether-an application for execu- 
tion is in accordance with law or nob must be 
determined with regard to what the law requires 
to be. done at the time when the application is 
made, and it is not permissible to consider what 
the law reqnires to be done after the application has 
been made, ‘ 

An application for execution of a decree, which 
satisfies all the requirements of rule 11 of Order 
XXI of the Civil Procedure Code, but which is 
subsequently dismissed on acconnt of the decree- 
holder's failure to file a capy of-the decree within 
the time specified by the Court, isan application 
jn accordance with law within the meaning of 
Article 182 of Schedule I of the Limitation Act 
and operates to save limitation, Pat Argun NAIK v. 

' Laxnan, 5 P. L. W. 205 - 993 

= Art. 1IF2—HErecution of decree— 

Instalment decree—Default in payment of instalment, 

effect_of —Limitation. i 

A decree for Rs. 800 odd made ón the 28th June 
1910 provided that the debt shouldbe paid off by 
eight annual instalments of Rs. 100 each, and there 
was a term in the decree that on failure to pay any 
one ef these instalments before the next had become 
dud, the creditor could call in: the whole amount of 

‘debt with interest atthe agreed rate. No instalment 


— 





[4 


“was ever paid and in September 1915 the decree- 


holder applied for execution of the decree: 

Held, that the right to exeoute the decree for the 
whole amount of the debt having accrued to the 
deoree-holder as a complete legally enforceable right 
before the end of 1910, and the ‘limitation allowed to 
thim within which fo enforce it being three years, 
tha application for exeoutioh-was barred by time, 
B RatcaanD MOTICHAND GUJAR v. DHonp LAKUMAN 
Buurs, 20 Bow. L. R. 773 313 
——— Art, 182 (5) ' 726 
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"C1918 
Limitation Act—I908—concld. 


——-Sch. J, Art. 188. ~ 

- Article 181 of Schedule I of the Limitation Act 
prescribes that the period of limitation for making 
an application for restitution shall be three years 
from the date when the right to apply accrued, 
But the Article does not in any way control the 
period during which mesne profits shall be allowed 
to accumulate, and whatever the number of years 
during which the opposite party has been in posses- 
sion, the applicant is entitled to be compensated in 
respect of the whole of that period, provided he 
applies within three years of the date on which the 
right to relief accrues. Pat Krurasinouv Roy v, 
BALBHADRA Das, 3 P. L. J. 367 ` 
Locus pæœnitentiæ, when can be allowed. 

', A locus pænitentiæ should not be allowed to an 
accused person who has made a false statement in 
Court and who, when subsequently tried for perjury, 
adheres to his former statement, admits'it was 
correctly recorded and asserts that it istrue. P 
Emperor v. JAGAT Ram, 28 P. R. 1918 Or; 19 OR. L. JT, ` 
972; 39 P. W. R. 1918 Cr. 872 
Madras Board of Revenue Standing 

Order No. I73 y 873 - 
Madras City Municipal Act (III of 

1904), SS. 282, 420 —Construction of inflame 

mable pandal—Offence— Owner and occupier, liabi- 

« lity of. > 

The words “whoever contravenes” in section 420 of 
the.Madras City Municipal Act, 1904, cover owners ag 
well as occupiers of the premises. 

The construction of an inflammable pandal or the 
continuance of an existing one is an ‘offence under 
section 282 read with section 420 of the Act. M 
EMPEROR v. VaARADACHARIAR, 24 M. L. T. 180; 19 Cr. 
L. J. 948; 8 L. W. 581 . 672 


——— S: 420. -, 672 
Madras Estates -Land Act (I of 
~ 1908), SS. 3 (16), 20—‘Tant-beds, meaning 

of.) A | 

In using the expression ‘tank-beds’ in section 3 
(16) of Madras Act I of 1903 the Legislature was 
alluding to\such class of tank-beds as are cultivable, 
ie, a8 arp capable of being cultivated when the tank 
has become dry or when there is no water‘in the tank 
in certain years. : 

Where tank-beds are capable of being cultivated or 
used in any such manner, the rights of the land- 
holders over them are not affected by the enactment 
of section 20 of the Act. M Botusawmy v. EB 


i KATADRI Appa Rao “ £ 
‘^s. 20 594 
+—— SS. 46, 189—Jurisdiction of Civil and 


Revenue Cauris in suits for rent-—Ewecution of instru- 
ment by Collector conferring occupancy right on 
person not ‘non-occupancy, ryot’, effect of. 

Where there is no dispute about the rate of rent 
unden the proviso to section 48 of the Madras 
Estates Land Act, there is nothing in section 189 or 
in the Schedule to the Act to oust the jurisdiction of 
the Civil Court or confer jurisdiction on the Collec- 
tor as a Revenue Court: : 

Where the Oollector acting under section 46 (3) 
of the Madras Estates Act executes an instrument’ 
conferring occupancy Yight on a person who is not a 
‘non-occupanoy ryoi, he acts ultra vires and the juris. 

. > 


- 
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diction of the Civil Courtisnot ousted. MI MADURA 
DEVASTANAM v, OHEKA Konpama Naicken, 23 M. L. 


T. 362 858 
— S. 189 


858 
Madras Hereditary Village Offices 
Act (HI of 1895) : 733 
Madras Police Act (XXIV Mad. of 

1859), S. 46—‘Mamul’, payment of, to Police 

Officer — Offence. ; 

The mere demand by a Police Officer of ‘mamul’ 
or a customary payment with a view to extend his 
favour to the person making the payment is in 
itself a threat and, consequently, the obtaining of 





. money by such a demand comes within section 46 of 


the Police Act, WI Emreror v. LAL Bau, 41 M, 465 
19 Ox. L. J. 943 

Madras Regulation I of 1803 692 

— ———— Il of 1803 692 

————— VII of 1828, S. 

692 


Madras Revenue Recovery Act 
(il Mad. of 1864), ss. 37A, 38 (I), 
proviso, 99—Madras Regulations I and II of 
1803— Madras Regulation VII of 1828, s 3-—Sale for 
arrears of revenue—Cenfirmation by Deputy Collector 
and approval by Collector, effect of —Finality of order 
—-Board of Revenue, powers of, to direct Collector to 
cancel sale—Sutt to set aside cancellation and for pose 
session —Limitation, 

Where a certain power is given tothe Collector by 
Statute, it is not open to the authority having only 

~general powers of revision over him, to direot him to 
poss a-special order contrary to what he has already 
one. 

Where a revenue sale is confirmed by the Deputy 
Collector and approved by the District Collector 
under section 8 of Madras Regulation VII of 1828, 
the order becomes final under section 38 (3) of the 
Madras Revenue Recovery Act. 

The Board of Revenue has no jurisdiction to inter- 
fore with such order and direct the Collector to 
cancel the sale. 

Where, therefore, a Collector, under the Bodrd’s 
directions, in supersession of his order approving of 
a sale, cancelled it and the purchaser brought a suit 
for setting aside the order of cancellation and for 
possession: 

Held, (1) that the action of the Board of Revenue 

“was wholly without jurisdiction; 

i (2) that the suit was not governed by the limita~ 
tion period prescribed in section 59 of the Madras 
Revenue Recovery Act as the order cancelling the 
sale was only a review of the previous order con- 
firming the sale. É 

The proviso to section 38 of the Madras Revenue 

Recovery Act does not give power to set aside a sale 

after it has been confirmed under the first part of 

the section, WI Sunnanam AYYANGAR v. RAMASWAMI 

AvYANGAR, 85 M. L, J. 177; 8 L. W. 289; 24 M. L, T. 

207; 41 M. 955 692 

-———— S. 38 (1), proviso 692 

S. $2—Land Improvement Loans Act (XIX 
of 1883), s. 7 (1) (0), sale under, effect of—Prior 
encumbrances, whether saved. 

The provisions of section 42 of the Madras 
Revenue Recovery Act apply to a sale under 
section 7 (1) (c) of the Land Improvement Loans 
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Act XIX'of 1883. Such a saleis free from prior 


ineambrances. 


The fact that the first instalment of a loan taken 
under Act XIX of 1883 was applied towards meeting 
the expenses of argicultural improvements already 
started on the land or that an extension of time was 
granted by the Government to the borrower, does 
not make it the less a loan taken for making an 
‘improvement within the meaning of the Act, 

Per Seshagiri Aiyar, J—The language of section 7 
(c) of Act XIX of 1888 amounts to a declaration 
that the land is charged with the payment of the 
revenue. £ 2 

The effect of section 42 of Madras Act II of 1864 
is not only to discharge pre-existing incumbrances 
upon thè property on which the arrear is due, but 
also pre-existing incumbrances upon every property 
which is brought to sale for arrears:of revenue due 
from the defaulter, 

The effect of section 7 (1) (e) of Act XIX of 
1883 isto make a declaration on behalf of the 
Government that it has a first charge yon the pro. 
perty for the loan advanced in reSpect of that pro- 
perty, just as ander section 2 of the Madras Revenue 
Recovery Act the Government has a first charge for 
arrears of Government revenue. Ml Sankaran Nanm- 
BUDRIPAD v, RAMASAMI IYER, 34 M. L. J, 446; 23 M. L. 
T. 346; 8 L. W. 12; 41 M. 691 Š 301 
s. 99 692 


Malabar Compensation for Ten- 
ants’ Improvements Act (I of 
1900), SS. 3 (2); G (3)—Rjectment suit 
against mortgagee—Order for payment of amount due 
and improvements within certain time, nature ond 
effect of— Preliminary and final decrees. 

The word “ejectment” in section 8 (2) of the Malabar 
Compensation for Tenants’ Improvements Act 
includes “redemption” or recovery of possession of the 
land mortgaged. A 

The distinction between preliminary and final 
decrees made in rules 7 and/8 of Order XXXIV, Civil 
Procedure Code, is unknown to decrees passed under 
section 6 (1) of the Malabar Compensation for 
Tenants’ Improvements Act. The latter Act provides 
only for one decree which is a decres in ejectment, 
though that decree is liable to be revised by orders 
passed by the executing Court under section 6 (3) 
of the Act. : 

An application for enhancement of the value of 
improvements owing to farther improvements effect- 
ed by the defendant after the date of the decree 
cannot be treated as an application for a final decree, 
nor can the order thereon be deemed to be the 
final decree in the suit, Au order for re-valuation 
of improvements can only be passed by the execut- 
ing Court.’ NI Nano NAIR v. KUNDAN AsHTAMURTHI, 
(1918) M. W. N. 661; 8 L. W. 275 4 
Se 914 





s.6(3 


Malabar Law-—Injunction restraining karna. 
van from contracting loans for managing tarwad 
property 778 

‘Karnavan, rights of—Management delegated 
to another, resumption of—-Melcharth, grant of, 
before enpiry of Kanom term, validity of—Improvie 
dent transactions by Karnavan, effect of. 
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It is open to the Karnavan of a Malabar Tarwad, 
who has delegated his duties to another, to resume 
the management at any time. 

Ifa Karnavan habitually grants improvident leases 
and thereby renders himself unable to fulfil his 
obligations towards-the other members of the Tarwad, ~ 
this would be a ground for removing him from 
Karnavastanam, but-a particular lease cannot be 
declared to bo invalid as against the lessee merely 
because it is not proved: to be beneficial to the 
Tarwad, 

The grant of a, Melcharth by a Karnavan before 
the expiry of the previous Kanom does not render it 
ab initio void, but it will not bind the grantor’s 
successor. M ABDULLA Kova v. MAYVILERI EACHARAN 
Naim, 35 M. L, J. 405 ` 945 
Maral deposit—'Deposit in name of one person 

maral another’, meaning of —Rights of maral man— 

Nattukottai Chetties, practice of. 

‘A deposit in the name of one person maral 
another’ means only that the deposit was made on 
the recommendation or introduction of the latter; 
andthe maral man can neither be regarded as- a 
trustee in respect of the money nor has he a right 
to operate on it, as by directing the transfer of the 
depositin the name of another person. 

Though a usage has sprung up among Nattukottai 
Chetties that, when money is deposited o on the maril 
of a. third party, it should not be allowed to be 
drawn out unless with the consent of the inter- 
mediary, the usual remedy by suit is open to the 
depositor when the maral man declines to give his 
consent, and the hands of the Court are not tied 
down by the usage. Wl CHELLAPPA Cusrry v. SUB- 
RAMANJA OHETTY, 8 L. W, 221; (1918) M. W. N. 564: 
24 M. L. T. 264 948 
Masterand servant-—Master, liability of, 

for servants acts. 

The general rule is that a master is not-criminally 
answerable for the acts of his servant. C Bausan 
Ram v. BIBHUTI Buusan Biswas, 22 O. W. N. 1062: 19 
Cr. L. J. 915 287 
Maxim-—dmnia _-presumuntur rite esse acta, ap- 

lication of. 
emorandum: written by witness, admissi- 
. bility of. 

Where a witness, on being asked if he has had an 
interview with a particular person and what the 
purport of that interview was, replies’ that he has 
had such an interview and had noted the purport of 
it at the time in a written memorandum, and pro- 
duces thai memorandum, the memorandum is 
admissible in evidence. Q Lan TRIBHAWAN Naik 
BINGE v. DEPUTY COMMISSIONER FYZABAD, 5 0. I. J. 
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Mortgage—Decree against father—Son‘ ‘ewempted” - 442 


from decree, effect of —Emecution against son's estate— 

Objection by son allowed — Suit against son for declara- 

tion, maintainability of. 

A: suit was instituted against a father and son on 
the basis of a mortgage. The son put forward the 
plea that there was no family necessity. The Court 
gave a simple monéy decrec against the father, which 
stated that the son was “exempted” and that he 
should-get his costs from the plaintiff. The latter 
executed the decree against the father’s estate, and 
that having proved insufficient, he sought to attach 


a 


re ae 
(1918. 


` 
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Mortgage—contd. 


and sell the son’s estate. The son objected in 
exetution and his objection was allowed. There- 
upon the plaintiff brought the.present suit seeking a 
declaration that the son’s property could be sold “in 
execiition of the decree on the principle of the pious 
obligation of a son to pay his father's debts: 

Held, (1) that the offect of the decree was to dis- 
miss the suit as against the son with costs; 

(2) that under “section 47 of the Civil Procedure 
Code the order on the sows objection in execution 
was final and that the suit was barred under that 
section. A Dara Din v. NANKU, 16 A. L, J. 752 664 
— decree, whether can be executed against 

some owners of equity of redemption Execution of 

decree—Limitation, suspension of, while case struck 
off. 

A mortgage decree cannot be executed against 
some of the owners of the equity of redemption. 

After the final decree in a mortgage suit had 
been set aside in appeal as against some of the 
defendants and the case as against them was ordered 
to be retried, the decree-holders applied for execution 
of the decree as against the other defendants, but 
the executing Court, declining to issue execution 
until the liability of the defondants against whom 
the decree had been set aside was finally settled, 
made an order striking off the execution case for 
the present: 

Held, that the execution of the decree was stayed 
by the Court’s order striking off the execution case , 
so that limitation in respect of execution did not 
begin to run until the liability of the defendants 
against whom the decree had been set aside was 
finally settled. © Satish Moninr JDEBYA Vv, PABNA 
BANK, LIMITED 907 

English, what is 529 
— in favour of manager of joint Hindu family— 

Suit by sons of [mortgagee - Disclaimer of interest by 

other members of family—Registered conveyance, 

whether necessary—Succession certificate, whether 
required. 

A mortgage-deed stood in the name of a person 
who together with his sons-and nephew formed a 





joint Hindu family. After his death the sons claimed 


the entire money due on the mortgage, and the 
nephew stated.that he had received from the sons 
his share of the mortgage money and had no objection 
to the sons realizing the entire mortgage money: 

Held, (1) that a registered deed of assignment Ly 
the nephew was in the circumstances not necessary 
to give the sons a right to sue; 

(4) that the plaintiffs being the survivors of a joint 
Hindu family, asuccession certificate was notrequired 
to enable them to bring a ‘suit on the mortgage. 
O Ram SEWAK v. BaLDEO Baxusa Sinau, 6 O.L. J. 

649 
Forectosiir e, suit for—Costs, personal decree ` 
for, whether can be passed—Appeal, whether lies. = 

In a suit for foreclosure a Court may pass a 
decree directing that the costs of the suit should 
be recovered porsonally from the mortgagor, if 
there is a condition to that effect in the mortgage- 
deed. 

An appeal lies from a preliminary decree for 
foreclosure directing the recovery of. the costs of 
the suit from the person of the mortgagor. N Srrmax 
vu, RAGHURAM 542 
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Mortgage—conid. 

Interest, heavy vate of—Proviso for capitalis- 
ing. arrears of  interest—Undue influence —Pre- 
sumption. 

Ina suit on a mortgage bond the Court should not 
presume this undue influence has been exercised 
upon the mortgagor, from the mere fact that the 





‘rate of interest stipulated for is heavy and thero is 


& proviso in the bond for capitalising the interest 
in arrear. © KACHHIRANNESSA CHOWDHURANI vt. HEM 
Onaran Kasya 11 
Money-decree for mortgage amount against 

heirs of mortgagor paid off by one heir, effect of— 

Charge, redemption of. 

A money-decree forthe amount of a mortgage- 
debt obtained against the heirs of the mortgagor 
was paid off by one of the heirs, the first defendant, 
who remained in possession of the mortgaged pro- 
perty with the consent of tha other heirs. Subse- 
quently his creditors obtained decrees against him 
and attached this property and sold it in execution. 
One of the other heirs of the mortgagor then sued to 
redeem the property impleading his co-heirs and 
the auction-purchasers as parties to the suit: 

Held, (1) that the transaction between the first 
defendant and his co-heirs amounted to a joint 
charge given by the latter to the former on their 
joint undivided share of the property in respect of 
the amount of their share in the debt, and that the 
plaintiff being one of the co-heirs on whosé behalf 
the joint charge was made was entitled to redeem it; 

(2) that the charge was not an interest in the 
land, and that, therefore, all that the auction-pur- 
chasers obtained by their purchase was the share of 
the Ist defendant inthe mortgaged property. L B 
Kya Zan v. ‘Tun Gyaw, 9 L. B. B. 169 121 
Mortgaged property, part of, purchased by 
mortgagee, subject to mortgage, effect of. — 








Where a mortgagee purchases a part of the mori?” 


gaged property subject to his mortgage, the question 
of the sale price is immaterial and the effect of the 
purchase is to-.extinguish the mortgage to an 
amount proportional to the extent of the property 
purchased. O Suausuap ALI KHAN v. MOHAMMAD ALI 
Kaan, 21 O. C. 172 a 
Mortgagee in possession——Redemplion— Im- 
provements, cost of, whether must be paid—Transfer 

of Property Act (IV of 1882), ss. 63, 72, 76. 

-The Transfer of Property Aot is silent upon the 
question of a mortgagee’s right to recover from his 
mortgagor the reasonable and-proper costs of lusting 
improvements effected by him on the mortgaged 
property. This, however, does not mean that the 
intention of the Legislature was that this right should 
never be recognised. Ina proper case, therefore, 
a mortgagee should be allowed the benefit of money 
laid out by him on lasting improvements, so far as 
it has enhanced the value of the mortgaged property. 

Per Marten, J.—In allowing costs of ‘improvement 
the Court should be on its guard against extra. 
vagant or unfounded claims, it should enquire 
strictly into the bona fides and fairness of the claim 
in each particular case. B NIJALINGAPPA NIJAPPA 
HALAGATTI v. CHANABASAWA SATAVIRAPPA NESARI, 20 
Bom. L, R. 895 75I 
of moveables —Mortyagor in  possession— 
Purchaser, bona fide, from owner without notice of 
mortgage, positio# of. 
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A bona fide purchaser of hypothecated goods 
without notice of the encumbrance takes the goods 
free of the encumbrance. MI Sresram NARASIAH v, 
BOMMIREDDI VENKATARAMIAH, 35 M. L. J. 450; 8 L. W. 
517; (1918) M, W. N. 718; 24M L. T, 454 976 
of occupancy holding, validity of 852 
with possession—-Mortgagor taking mort- 
gaged property on lease—Intention 351 
Priority — Registered and equitable mortgages 

—Negligence—Notice—Search in registration offire, 

absence of. 

A subsequent mortgagee who has wilfully 
abstained from the obvious course of searching in the 
registration office cannot obtain priority over an 
earlier registered mortgage merely on the ground 
that the latter did not call forthe title-deeds and 
retain them in his control. LB BANK or BENGAL v. 
Auxe THA HLA 
——— Redemption, suit for, by purchaser of por- 

tion of equity of redemption : 833 
Sale in execution of mortgage decree ~ Prior 

and subsequent mortgagees—Auction-purchaser, 

whether bound by statement in plaint—Sale subject 
to prior lien—Purchaser, whether entitled to question 
lien. 

Property passing in execution of a mortgage 
decree is dependent upon the terms of the plaint. 

Where in a mortgage suit the plaintiff prays for 
the sale of the property subject to a prior lion, 
itis not open to the auction-purchaser in execution 
of the decree obtained in that suit to dispute the . 
subsistence of the lien. Pat Basawan BINGH v. 
GANGAPHAL Rar 22 

















Separate suits by first and second mortgagee 
without impleading each other—Sales under separate 
decrees—Possession and enjoyment, right to—Puisne 
mortgagee, suit by, for sale, without impleading prior 
mortgagee—Decree, form of —Court, duty.of, in order- 
tng sale. . 


Where two separate suits are filed by a first and 
second mortgagee respectively, neither impleading 
the other, and each brings the property mortgaged tq, 
him to sale, the present right uf possession and en- 
joyment of the property passes to the first purchaser 
and this right cannot be sold again 

Where the second mortgagee brings the property 
to sale first, and the purchaser obtains possession, 
the purchaser under the first mortgagee’s decree has 
no right to turn him out but he ean, qua first mort- 
gagee, bring the property to sale in a properly 
framed snit, . 

Where the first mortgagee brings the property to 
sale first, and the purchaser obtains possession, the 
purchaser under the second mortgagee’s decree has 
no more than the rights of the second mortgagee; he 
has no right to possession. 


A puisne mortgagee may sue for sale without 
making the prior mortgagee a party to the suit; but 
where the prior mortgagee is impleaded, the Court 
should not ordinarily permit a sale subject to the 
first mortgage. The proper form of the decree is 
Form No. 8in Appendix D to the Civil Procedure 
Code. 


When a person holding both a first and a second 
mortgage sues on the second mortgage only, the 
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Court should ordinarily refuse io ordera sale unless 
it be free of both the mortgages. S PAMANDAS v. 
HIRANAND, 128: L.R. 1 792- 
ş Suit on—Decree absolute made on barred ap- 
plication, whether can be challenged in evecution— 

Etvil Procedure Code (Act V of 1908), s. 48, appli» 

cability of, to execution proceedings in mortgage suit 

which was pending at the date of coming into force o 

the Code, ` 

A decree absolute in a mortgage suit made by a 
Court in the.presence of both parties and on proper 
adjudication cannot be challenged in execution 
on the ground that the Court ought not to have 
made the decree absolute inasmuch as the appli- 
cation for it was barred by limitation. 

The mero fact of the coming into force of the 
new Code of Civil Procedure pending a suit on a 
mortgage does not make the new section 48 applie 
„cable to proceedings in execution of the decree in 
that suit. © Syam Omanp Marti v. Baixontaa NATH 
MANDAL 14 








„ suit on—Interest from date fined for payment 
to date of realisation—Contractual rate of interest, 
whether can be ajlowed —Biscretion of Court, 

The rate of interest which a Court can allow in 
a mortgage decree from the date fixed for payment 
tothe date of realisation, is in its discretion. In 
exercising its discretion, however, the Court will 
ordinarily refer to the contractual rate, ifitbe a 
reasonable one. O AsopHiA BANK, LD, FYZABAD v, 
ABDUL GHANI, ; 
Taman  suit~-Party impleaded without objection, 

whether can complain of error tn impleading him 

after decision of swit. , , 
< A party who has been impleaded in a suit on his 
own motion or being impleaded does not object, can- 
not, after being cast in the suit, change front and 
complain of the error in impleading him. Having 
taken the chance of a favourable verdict, he cannot 
be permitted to undo the effect of an adverse verdict 
by being permitted to retire’ from the suit, The 
adverse verdict must, however, be one which is correct 
in point of law. N Anaw Kuan v, Darranam 536 
= suit —Prior mortgage paid off by purchaser of 

equity of redemption—Lien of purchaser not recognis- 

ed in final decree—Suit, separate, to enforce lien, 
maintainability of. : 

Defendant brought a suitona mortgage against 
the plaintiff, who was the purchaser of the equity of 
redemption of the mortgaged property and had paid 
off a prior mortgage. The .plaintiff set up the 
prior mortgage as a shield and the preliminary 
decree recognised his lien. Butno mention of his. 
lien was made in the final decree and the property 
was sold and purchased by the defendant, who took 
possession of it without discharging the plaintiff’s 
lion. The plaintiff thereupon applied to be put in 
possession of the property until his lien was dis- 
charged. The application was rejected and plaintiff 
then brought a suit to recover the amount of his 7 





lien: 

Held, that the suit was barred both by the princi- 
ple of res judicata and by sectidn 47 of the Civil 
Procedure Code. A Morr RAM v. BANKE Lat, 16 A. L. 
J. 685 _ 954 
suit-—Purchaser of portion of equity of re. 
demption, whether cen object to sale in execution 
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Independent title, whether can be enforced in execu. 

tion—Civil Procedure Code (Act V of 1908), s. 47. 

A purchaser ofa portion of the mortgaged pro- 
perty who is joined as a defendant in the mortgage 
suit, cannot, under section 47, Civil Procedure Code, 
object to the sale of the mortgaged property under 
the final decree in the mortgage suit on the ground 
that he has acquired a new and independent interest 
in that portion of the property, 

Any right that he has to an interest outside and 
independent of the morigage must be enforced by 
proper proceedings ‘outside the mortgage suit. C 
BINDU Basını Dasyya v SRIMANTA Siu 3 

, usufructuary— Mortgagee, 

accounts—Presumption, : . 

Where on taking the accounts of a usufructuary 
mortgage it appears that the mortgagee has kept no 
regular accounts, every reasonable presumption 
should be made against him, N Muxanp BAM SUKAL 
v. SHEO NABAIN 
, usufructuary—Redemption before ized date, 

whether can be allowed—Accownts, stipulatian, not to 

claim—~ Morigagee failing to pay off prior encumbrance 

—Accounts, whether canbe claimed—Mortgagor pay- 

ing off incumbrance-~Sutt for re-imbursement-——Limi- 

tation, commencement of—Limitation Act (IX of 

1908), Sch. J, Arts. 62, 116. 

A mortgagee has no right to remain in possession 
of the- mortgaged property after the mortgage 
money is satisfied from the usufruct, even though 
the parties may have miscalculated that the liqui- 
dation of the mortgage money from the usufruct 
shall take a longer period and may have said so 
in the deed. | 

Where in consequence of an usufructuary mort- 
gagee’s failure to pay the money left with him for 
payment to a prior encumbrancer, the mortgagor 
has to satisfy the prior encumbrance, the mortgagor 
is entitled , to claim at the time of redemption 
accounts of the realizations made by the mortgagee 
in spite of a stipulation to the contrary contained 
in the mortgage-deed. Such accounts should not 
be adjusted on the footing of the consideration 
actually advanced by the mortgagee, but the mort- 
gager is entitled to a set-off for the amount paid 
by him in satisfaction of the prior encumbrance. 

Where a mortgagee who is bound to pay off a 
prior incumbrance fails to do so and the mortgagor 
is compelled to pay it of and then sues the mort- 
gagee for re-imbursement the suit is governed by 
Article 63 and not by Article 116 of the Limitation 
Act and limitation would begin to run from the date 
on which the plaintiff paid off the prior incumbrance, 
O Prac v. Mogan Lat, 5 0. L. J. 268 161 
Motor Vehicles Act (VII Of I914), S. 

{4—Punjab Motor Vehicle Rules, rr, 10, 17, ap- 

plicability of—Servant driving motor car without 

lights —Master, liability of. ii 

Rules 10 and 17 of the Punjab Motor Vehicle 
Rules only apply to the driver or toa person using 
the car atthe time it is being driven, and not to an 
absent owner. The owner of a car, therefore, is 
not liable to be fined because in his absence his 
servant drove his motor-car without lights after 
lighting-up time. P Soman SINGH Vv, EMPEROR, 27 P. 


failure of, to keep 





R. 1918 Or; 19 OR. L, J. 928; 37 P. W. R. 1918 Cr. 
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Muham madan Law-— Guardianship—Mother 
acting as de facto guardian, /powers of—Alienation 
‘by mdther, validity of. 

Under the Muhammadan Law a person who has 
“charge of the person or property of a minor without 
being his legal guardian, and who may, therefore; 
be conveniently called a “de facto guardian”, has no 
power to convey to another any right or interest in 
immoveable property’ which the transferee 
enforce against-the infant, nor can such transferee, 
ifleb inté possession of the property under such 
unauthorised transfer, resist an actionin ejectment 

. on behalf of the infant, j ` 

A mother is entitled only to the custody of 

the person of her minor child, but is not the 
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Municipal Courts, jurisdiction of, over 

foreigners. A . 

A Municipal Court is entitled to exercise juris. 
diction over a non-resident foreigner where the cause 
of action arises within its jurisdiction. The question 
“whether its decree can be enforced against him in 
the foreign State is a question for disposal for the 
Courts of that State, MI RAJABHAI NARAIN oF 


can’ Curca v, KARIM MAHOMED or Bombay, 36 M. 1. J. 


189; (1918) M. W. N. 621; 24 M. L, T. 209 708 
Negotiable Instruments Act (XXVI 
of 1881), S. 83, applicability of—Handi pay- 
able at\sight—Holder for valuable consideration — 
Consideration money, return of. 
Section 83 ‘of the Negotiable Instruments Act 


natural guardian of: the minor and has no larger. has no application to cases of hundis payable at 


powers to deal with her minor child’s property 
“than ,any outsider or non-relative who happens 
to have charge of the infant forthe time being. 


- A father alone, or if he be dead, his executor (under. 


the Sunni Law) is the legal guardian of his minor 
child. If the father dies without appointing an 


executor (wasi; and his father is alive, the guardian- 2 


ship of his minor children devolves on their grand- 
father, and should he also be dead, and have left 
an executor, it vests in him. In default of these 
de jure guardians, the duty of appointing a guardian 
devolves upon the Judge as representing the 
Sovereign.- But the powers ef even the de jure 
.guardiang to intermeddle with the property of 
minors are confined within legal limits. If the- mother 
is the father’s executrix or is appointed by the 
Judge as the guardian of the minors, she has all the 
powers ofa de jure guardian. If there is no legal 
guardian, the personin charge of a minor, (e. g. the 
mother) has power as de facto guardian to incur debts, 
or to pledge the minor’s goods and ‘chattels, for, the 


minor's imperative necessities, such asfood, clothing 


sight, inasmuch as such hundis are presented not 
for acceptance but for payment. 

Holders of hundis for valuable consideration are 
entitled to return of the consideration money paid 
by them to their endorsers, if thehundis subsequently 
turnoutto be worthless and no payment can be 
obtained upon them. O Rau DAYAL v. Lanta PRASAD 
50. L. J. 415 ` 683 
Notice, service of, proof of—Hntry in ordar sheet, 

value of. . 

An entry in an order sheet that a certain 
notice has ‘been. served is not sufficient proof of 
the service. © Prarutta Nara Tagore v, SITAL 
Kaan, 220. W. N. 788 97 
Orissa Tenancy Act (II B.&O. of 

1913), SS. SI, 250 (€)—Transfer of occu. 

pancy holding —Registration fee, payment of, whether 

obligatoi'y—Suit to recover fee, maintainability of~ 

Appeal, second, whether lies. - 

The word “registration” in section 31 of the Orissa 
Tenancy Act means nothing more than that the 
landlord should signify his consent to the transfer; 


_- or nursing}, but has no power to deal with theimmove- -and his consent may be either verbal, written or in 


276; 20 Bom. L. R. 1022 


able property. P C IMAMBANDI v. Mursappi, 35 M. 
L. J. 422; 16 A. L. J. 800; 24 M. L..T. 330; 28 O. L.J. 
409; 23 C. W, N. 50; 5 P. L.W. 276; 20 Bom. L. R. 
1022 è 
Marriage—Leyitimacy—Acknowledgment, pre- 
sumption arising from. , 
fG@lear and reliable evidence that a Muhammadan 
has acknowledged ochildren‘as his legitimate issue 





“ raises a presumption ‘of a valid marriage between 


him and the children’s mother. P C IMAMBANDI v. 
Morsavnt, 35 M. L. J. 422; 16 A. L.J. 800; 24 M. L. 
T. 330; 28 O. L. J. 409; 28 0. W. N-50; 5 P.L. W. 

513 


Moveables and immoveables, distinction bet. 





ween. 
The Muhammadan Law makes a sharp distinction 
- between “godds and. chattels” and immoveable prò- 
perty with regard to the powers. of dealing by 
guardians. PC IMAMBANDI v. MUTSADDI, 35 M. L. 
J. 422; 16 A. L. J. 800: 24 M. L. T. 3B0; 28 C. L. J. 





409; 23 CO. W. N. 50; 5 P. L. W. 276; 20 Bom. L R. 
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2 re Religious office, transfer of, validity of— 
Public policy. - 


A religions office such as that of a khadim or 
mutwalli is not ‘capable of being mortgaged. The 
transfer of such an office is opposed not only to the 
Muhammadan Law but also to public policy. © 
“SHAHED Baksy v. GOLAM NABI Kyonpokag, 220. W. 
N. 996 aS eed 117 


bs ii a 
t ~ - 


any way that he thinks proper. 
Under section 31 of the Orissa Tenancy Act it ig 
the duty of the transferee ofan occupancy holding 


3 -to apply to the landlord for his consent; and once 


the landlord gives his consent, the transferee becomeg 
liable to pay the fee prescribed by the Act, If tha, 
transferee refuses to pay the fee w suit would lie 
torecover it; and in that suit a second appeal to 
the High Court would be competent. Pat Marron. 
JOY PRAHARAJ v. JAGANNATH JEU, 3 P. L. J. 351 34 
S. 250 (e) 34 
Oudh Estates Act (lof 1869), s. 22 
— Widow's possession, effect of-—~Heirs, remote, position 
of —Vested interest—Empectancy of inheritance— 
Hindu Law-—Reversioner, transfer by, validity of. 
There is nothing in the language of section 22 of 
the Oudh Estates Act which can be interpreted ag 
showing that simultanedusly with the devolution of 
the life-interesé in an estate upon the widow of the 
last holder under clausé (8) of that section there 
descends a vested interest, comprising the residue 
of the estate, upon any of those who are declared 
to be the more remote heirs in the scale of siccession, 
Where it was found that a person was entitled to 
the estate left by a talugdar under section 22, clause 
li, of the Oudh Estates Act, but for the existence 
of the taluqdar’s widow who was in possession of the 
estate under clause 8 of that section: 
Held, that during the widow's lifetime he had no 
vested interest, but merely an expectancy of inherit. 
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“ance in the estate which he could not transfer. 

Although under the scheme of inheritance pro- 
pounded in section 22 of the Oudh Estates Act, the 
-widow of a Hindu talugdar has an interest which is 
ia many “respests different from the interest held by 
a female heir under-the ordinary Hindu Law, yet 
this fact does not make any diiference l 
nature of the legal position ‘of the person who is 
entitled tọ succeed to the estate after the widow's 
death. O Har Natu KUAR v. INDRA BAHADUR SINGH, 
5 O. L. J. 277 214 
S. 22 (4) —Taluka, succession to—Daugh- 

ter's son treated as son dying intestate and issueless, 

estate of, succession to—Impartibility of taluka, reten- 

tion of—Oudh Batates Act (I of 1864), s. 22, adoption 

under—Hindu Law, rules of, whether dpplicable to 
- adoption made by taluqdar. 

Where a person succeeding toa taluka under the 
provisions of section 22, clause 4 of the Oudh Estates 
‘Act, dies issneless and intestate, the taluka goes to 
his heirs, and not to thos of his maternal grand- 
father. € E ` 

An adoption under the provisions of section 22 of 
the Ondh Estates Act is merely a selection which 
‘need not be according to.the conditions : and the 
reatrichions found ir the personal law applicable to 
the person making the adoption. na 

The succession to a person, Obtaininga taluka 
under the provisions of section 22, clause 4, of the 
Ondh Estates Act, and dying intestate, goes, in the 
absence of any male lineal descendant, to the line of 
tHe person who affiliated him and treated him in all 
respects as & son, and not to his natural line. : 

Where the junior wife of a talukdar validly 
adopted a gon in~pursuance of a Will made by the 
talukdar, under which the latter bestowed a life- 
estate upon her and gave her the power to adopt a 
son and farther directed that the adopted son would 
take possession of the taluka only’ after her death, 
under the provisions of section 22, clause 8 of the 
Oadh Estates Act: j Sn 

Held; that the adoption was good, as ib did 

ffectuate the intention of the talukdar as expressed 
fa his Will and as the taluka could not lose its 
character of impartibility in the hands of the adopted 
son. © La. TRIBHAWAN NATH SINGH V.~ DEPUTY 
Comnerssrqver, Fyzanan, 6 O. L. J. 2043 225 
Oudh Laws Act (XVII of 1876), 

Ch.-,S. 9~—Pre-emption —Sale of house by riaya 

—Suit for pre-emption, muintainabslity of, f 

A sale by an occupier of house in a village who 
has merely the ordinary rights ofa riaya in it, does 
not give tise to a right of pre-emption exetcisable 
under Chapter II of the Oudh Laws Act, inasmuch 
as under section 9 of that Act, unless the transferor 
is a proprietor of a proprietary or under-proprietary 
tenure or a share in-such a tenure, no right of pre- 
emption comes into being. O ABBAS BANDI Bret v. 
ABDUL GHANI, 5 O. L. J. 450 673 


S. 25—"Transferred”, meaning of. 

The word “transferred”, as used in section 25 of 
the Oudh Laws Act, is of genèral import and its 
meaning cannot bə restricted to cases in which the 
transfer has baen made under orders of the Court 
O NADIR SINGH v. Innan Sen SINGH, 6 O. L. J. 426 
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Oudh Rent Act (XIX of 1868), ss. 3, 
52, 102—Oudh land-laws—Tenures recognised in 
Oudh—Proprietor, under-proprietor and tenant— 
Incidents of tenure attached by law, whether can 
be varied by consent of tenure-holder. , 

The Oudh Rent Act, 1868, recognises three 
classes. of persons, and three only, as having an 
interest in and entitled to hold land forthe pur- 
poses of the Act in the province ‘of Ondh, viz. 


“proprietor”, “ander-proprietor” and “tenant”. 


The law attaches to the status of under-proprietor--* 


certain rights, among them the right to transfer: 
and while he retains that status he cannot be 
divested of any of those rights. 

Where, therefore, atthe time of settlement a 
landowner applied to be recorded as an under. 
proprietor, and under pressure from the Settlement 
Officer c6nsented to be recorded as an under. 
proprietor without right of transfer: 

Held, that this was creating a tenure unknown .to 
the law and that no effect could be given to the 
words “without right of transfer” in the Settlement 
Officer’s decree. P C Lat SRrIPAT SINGH v. LAT 
Basant SINGH, 22 O, W. N. 985; 21 O. C. 180; 8 L. W. 
328; (1918) M. W. N. 688; 6 O. L. J. 497; J6 A-L. J. 
817; 6 P. L. W. 255; 85 M. L. J. 595; 28 O.L, J. 468; 
24 M. L. T. 434; 20 Bow. L, R. 1101 424 





$s. 52, 102 - 424 
Oudh Rent Act (XXII of 1886), Ch. 
Vil-=A—Thikadar—Enhancement of rent. 
Chapter VII-A of the Oudh Rent Act, 1886, applies 
to thikadars, and consequently a “favourable rent” 
payable by a thikadar or person to whom the collection 
of rentsin a mauza has been leased, is liable to be 
enhanced in the circumstances and subject to the 
condition therein provided. P C PARBATI Kunwar v, 
DEPUTY ComMissiones OF KHERI, 5 O. L, J. 438; 24 
M. L. T. 292; 35 M. L.J. 525; 16 A. L. J. 865;8 L. W. 
556; 5 P, L. W. 302; 28 C. L. J, 449; 41 A. 641; (1918) 
M. W. N. 880; 23 0. W. N. 126; 20 Box. L. R 1095 394 


S. IO7G —Jurisdiction of Civil Court— 
Declaration that plaintif is wnder-proprietor and not 
tenant, suit for, maintainability of. : 

* A Civil Court has jurisdiction to try a suit filed 

by a person who has been held by the Revenue 

Court to be a tenant under section 107G of the 

Oudh Rent Act, for the purpose of obtaining a 

declaration that he is an under-proprietor and nota 

tenant. O NADIR SINGH v. INDAR Sen SINGH, 60, 

L. J, 426 A 

Parganah Registers, Kanungo Registers, 
General and Mouzawari Registers under Bengal 
Registration Act (VII of 1876) 


Partition—Burden of proof 5 

Partition Act (IV of 1893),ss. 2, 3— 
Partition, suit for—Defendant claiming to exercise 
right of. purchase — Withdrawal of suit, application 
for, whether can be allewed. 

Ina suit for partition of a house the plaintif 
stated that the partition of the house by metes and 
bounds would spoil the house altogether and asked 
the Court under section 2 of the Partition Act to 
order a sale of the house. The defendant claimed 
to exercise his right under section 8 of the Act to 
buy the plaintiff's share at a valuation to be fixed by 
the Court. The Court proceeded to cause a valuation 
ofthe house to be made and after it had fixed the 
valuation of the plaintiff's share, the latter filed an 
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Partition Act—concld, 


application for leave to withdraw- the suit with 
liberty to bring afresh suit, which was dismissed: 

Held, that the application having been made at ao 
time when matters had reached a stage at which the 
deféndant was entitled to the benefit of the claim 
which he had put forward under section 3 of the 
Partition Act, the Court exercised a sound discretion 
in refusing to dllow the application, A Umrao SINGH 
D. Unnao Sinan, 16 A. L, J. 594 905 
Partnership-—Contract by partuers 958 
Penal Code (Act XLV of 1860), ss. 

34, 323, 325, 326, 392—Rodbbery—Gricvous 

hurt caused during robbery —Identification of ofend- 

er, absence of —Separate charge against each accused 
without specification of common intent to cause griev- 
ous hurt—Conviction under s- 325, legality of— 

Criminal Procedure Cede (Act V of 1898), s. 108, 

scope of —‘Breach of peate, meaning. of. 

- Accused Nos, 1, 2 and 3 were charged with having 
entered the complainant’s house, and removed his 
ear-rings. The rightear was cut off with the ear-ring 
and the left ear was torn. The accused were charged 
separately and there was no specification of a 
common intention to inflict grievous hurt. 

The Ist accused was convicted under sections 326 
and 392, the 2nd under sections 326, 325 and 109 and 
the 8rd under sections 325 and 392, Indian Penal Code. 
In appeal, the Sessions Judge substituted convictions 
under sections 325 and 392 with 109 as regards Ist 
acoused. The accused were also ordered to furnish 
security under section 106, Criminal Procedure Code: 

Held, (1) that as the identification of the person 
who inflicted the grievous injury was not made out, 
and as there was an absence of common intent, the 
conviction under section 325 was bad, for which 
must be substituted convictions under section 323; 
~ (2) that the order under section 106 was not illegal 
even though there was technically no breach of the 
public peace by the accused. : 

A person who enters on another's premises and uses 
violence to him and deprives him of his property 
cemmits a breach of the peace in the wider sense of 
the expression. WI SAYAREJULU NAYUDU, In re, 19 Gr. 
L. J. 929 - 445 
SS. 79, 147, 448—Husband carrying 

away wife by force against her will—Offence, nature 

of—Husband, right of, to use force to compel wife to 

a with him—Restitution of conjugal rights, suit 

or. i 

Both under the English and Indian Law, although 
it is the duty of a wife to reside and cohabit with her 
husband, the husband has no right to use force or 
violence to enforce this right even when the wife’s 
refusal to live with him is without any reasonable 
cause, 

There is nothing in Hindu or Muhammadan Law to 
justify a husband in using force or restraint to 
compel his wife to live with him, instead of having 
resort to a Civil Conri for restitution of conjugal 
rights. Nor can such action be justified under 
section 79 of the Penal Code. 

Where a Hindu husband in company of several 
associates forcibly entered the house of a third person 
and took away~by force his married wife from there 
against her will: 

Held, that the husband and his associates were 
guilty of offences under sections 147 gnd 448, Indian 
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Penal-Code. S EsPEROR v. Rano, 12 S. L. R. 29; 19 
Or. L. J. 985 807 
~s. 109 871 
——s. 147 807 
SS. 172, 406 —Property placed in custody 
of accused, non-production of, on demand—Criminal 
breach of trust—Contempt of Court. 
_ Certain moveable property was attached in 
execution ‘of a decree. The officer of the Court 
who made the attachment placed the property in 
charge of the accused. When the time for auction- 
sale of the property arrived, notico was issued to the 
accused to produce the property. They evaded 
service of the notice on several occasions and the 
property was not produced: 

Held, (1) that the accused could not be convicted 
of criminal breach of trust under section 406 of the’ 
Penal Code inasmuch as the property had not 
been misappropriated or converted to the use of 
the acoused, nor had it been used or disposed of in 
any manner contrary to the terms of the trust; 

(2) that the accused were guilty of contempt 
of Court under section -172 of the Penal Code. A 
Hanya SINGH v. Emperor, 16 A. L. $. 609; 19 Ce. L. 
J. 975 875 
S. 182, applicability of —Petition to Dis- 

trict Magistrate to unlock house containing false 

allegations, whether falls within scope of section — 

Offence, gist of. 

Section 182, clause (a), of the Penal Code applies 
to a case in which itis intended thata pubiic servant 
should door omit todo something which he ought 
to do or omit to do if he kaew the true facts, that 
is, which he would be ‘legally justified in doing or 
omitting to do if he knew the true facts. 

Asking a Magistrate to do an act which would be 
an illegal act even if true facts were stated to him, 
woald not come within the purview of the section. 

Accused petitioned the District Magistrate praying 
that as certain tenants occupying his houses had 
absconded leaving the houses locked up, the houses 
might be unlocked to enable him to execute the 
necessary repairs. His application was sent for 
compliance and reportio the Police, who reported 
that the allegations contained in the petition were 
untrue, upon which the District Magistrate sanctioned 
his prosecution under section 182 of the Penal Oode: 

Held, that the section was inapplicable to the. 
circumstances of the present case. A MANOHAR V. 
EMPEROR, 18 A. L. J. 614; 19 Or. L. J. 895 9I 


S. 186—Decree for restitution of conjugal 
rights— Warrant to seize wife, legality of —Resistance 
to warrant — Offence. 

In execution of a decree for restitution of conjugal 
rights a warrant was issued directing the executing 
peon to seize the wife and deliver her bodily over to 
her husband, failing which to bring her under arrest 
before the executing Court: - 

Held, that the warrant was illegal, so that resist- 
ance to its execution was nòt an offence under 
section 186 of the Penal Code. C Gamar MAHAMMAD 
D Prrampar Das, 22 C. W. N. 814; 19 Or. L. J. 968 

868 

S. 186—Restitution of conjugal rights, 

decree for~Warrant for execution, legality of— 

Obstruction to warrant—Offence, 


~ 


oo 
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A decree in a contested suit for restitution of 
conjugal rights passedon 3rd March 19:7 directed 
the wife to return to her husband within 3 months of 
its date. The wife not having obeyed the deoree, on 
the 15th September 1917 a warrant was issued 
against her without giving her any previous notice: 

: Held, that the wife was not entitled to a notice 
fore the warrant was issued and that obstruction 
to the execution of the warrant was an ‘offence 
punishable under section 186 of the Penal Code. 
C Asur Wazep v. Emperor, 19 On. L. T. 976 876 
——— SS. 192, 193,465, I09—Forgery— 

False evidence, fabrication of. _ 

A sale undera Kobala written ont by one N, ona 
stamp paper of Rs. 5 and dated the 28rd May hav- 
ing fallen through, it became necessary to apply to the 
Collector for a refund of the stamp duty. N. was told 
by one M. that as no refund could be made after two 
months the date in the document might be altered 
from 22rd May to 23rd September. Accordingly the 
alteration was made, although it was quite unnecessary 
as the period for getting refund was not two months 
but six months:e < 

Held, that N. and M. were respectively guilty of 
fabricating and abetting the fabrication of false 
evidence. . 

Quzre.—W hether the offences committed were not 
forgery and abetment of forgery. © Mouzsn CHANDRA 
v., EMPEROR, 28 C. L. J. 213; 19 On. L. 3.971 871 


S. 193 815, 872 

ss. 201, 203, 211, offences under— 
Accomplice, whether can be convicted under ss. 20], 
202—False information to Police amplicating innocent 
man—Offence—Intention. 

A person who gives false information to the Police, 
accusing another of an offence of murder in order to 
screen the real offender, commits offences not only 
under sections 201 and 203, Indian Penal Code, but 
also under section 211. 

The husband of the accused having been murdered 
at night, she gave information tothe Police falsely 
implicating a certain person: ` 

Held, that although there were circumstances of 
grave suspicion against the accused woman, as being 
an accomplice, yet as it would be impossible on the 
record as it stood to hold that she was the murderer 
or one of the murderers, she could be convicted 
under sections 201 and 203, Indiar Penal Code. C 

















TAPRINESSA v. EMPEROR, 19 Cr. L. J. 908 | 275 
—— S 203 
S. 209 223 
S. 210 64, 815 
S. 211 275 





Sa 29O— Public nuisance, user of premises 
giving rise to—Proprietors of premises, whether 
table. 

Speaking generally, where the user of premises 
gives rise to a nuisance the person liable under 
section 290 of the Penal Code is the occupier for the 
time being, whoever he may be. A proprietor who 
isnot in occupation of the premises is not liable, 
unless his conduct amounts to an abetment of the 
offence under that section. C Bauran Ram v. BiBHUTI 
Brusan Biswag, 220. W.N. 1062; 19 Cr, L. J. 915 
287 
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Se 295—‘Defile,” meaning of —Enitry of mem- 
bers of Moothan caste into precincts of temple open 
to non-Brahmins— Offence. 

The word ‘defile’ in section 295, Indian Penal Code, 
is not confined to the idea of making dirty but is also 
extended to ceremonial pollution, which, however 
must be proved. ii 

Where the accused, who belonged to the Moothan. 
caste in Malabar and claimed the status of Vaisyas, 
entered into the Nallambalam of a temple which 
was open to non-Brahmins: 

Held, that their act did not amount to ‘defiling’ 
the temple within the meaning of section 295, Indian 
Penal Code, M Kurr: CHAMI MOOTHAN v. Rama 
Parrar, 24 M. L.T, 181; 19 Cr. L, J. 961; 41 M. 980 





812 

SS. 300, Excep. 4, 304-—Culpable 

homicide not amounting to murder—Death caused in 
sudden fight—Offence. ~ 

A dispute arose over the payment of the rent of 
a certain field between the three accused and the 
deceased. The former attacked the deceased and his 
nephew with luthis andaregular fight took place 
between the parties. The result was that consider. 
able injuries were caused on both sides and that the 
deceased was killed: 

Held, (1) that lathis being lethal weapons, the 
accused must have known that they were likely to 
cause death; 

(2) that the case fell under Exception 4 to section 
800 of the Penal Code and that all the accused were 
guilty of an offence under section 304 of the Penal 
Code. A EMPEROR v. GULAR, 16 A, L. J, 731; 19 Cr. 





L, J. 958 805 

—— s. 304 433, 805 

——— SS. 372, 420—Cheating—Selling marri: 
ed girl as virgin. x 


Accused solda minor married girl to the com- 
plainant representing her to be a virgin: 

Held, that the accused were guilty of cheating. 
P Raz BAHADUR v. EMPEROR, 28 P. W. R. 1918 Or; 
23 P. R. 1918 CR.: 19 Or. L. J. 931 : 

—— SS. 372; 373, scope of - “Letting to hire,” 
“obtaining possession,” meaning of—“Kanyarikam” 
ceremony, performance of, whether within the section. 
Under sections 372 and 373, Indian Penal Code,there 

must be making over of possession of the minor girl 

either by sale or by hire or by some similar 
arrangement in order that a case may come within 
the mischief of the law. ' 

Where the only evidence against the accused was 
that he performed the kanyarikam ceremony, i. e., - 
the nuptials of a minor girl and had sexual inter- 
course with her for 3 days successively, but the girl 
continued to live with her parents who never 
parted with possession of her to the accused: 

Held, that these facts were not sufficient to 
support the conviction of the accused under section 
873 of the Penal Code and the conviction of the 
girl’s parents under section 372 of the Penal Code, 
IVI PUBLIC PROSECUTOR v. MADDILA MUTAYALU, (1918) 
M. W, N. 484; 35 M. L. J. 157; 24 M. L T. 17;8 L W, 
253; 19 Cr. L. J. 965 865 
— S., 377 —Unntural offence—Proof— Evi- 

dence, uncorroborated, of person on whom offence com- 

mitted, whether sufficient, 
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In cases under section.877 of the Penal Code itis, 
as a rule, unsafe to convict on the uncorroborated 
testimony of the person on whom the offence is 
said to have been committed, unless for any reasons 
that testimony. is ‘entitled to special. weight P 
GANPAT v, Emperor, 73 P. L, R. 1918; 19 Cr. L. J. 
946; 38 P. W. R. 1918 ` 67 
S. BBO — Theft from railway godown. 

The accused went to a railway godown with a 
carter, The latter removed a bag from the godown and 
the accused accompanied the carter to his kouse and 
there took delivery of the bag. The bag consisted of 
pilferings from a number of bags consigned to 
different persons: 

Held, that the bag being in the possession of 
the railway as bailee until it left the godown, the 
actually taking it out of the godown was theft and 
that the accused and the cartman were jointly guilty 
of theft. Pat Souxa1 Ouanna, Emperor, 3P. L. J. 
364; 19 Cr. L. J. 884 80 
S. 392 445 
———— S, 403—Misappropriation—Dishonest mo- 

tive—Overt act of dishonesty, evidence of. 

The chief element for a conviction under section 
. 403 of the Penal Code is the dishonest misappro- 
priation of the property or conversion to one’s own 
use. à 

In the ‘absence of any overt act on the part of 
the accused no inference of dishonest motives 
can be imputed to him simply because he has 








retained certain documents in his custody. Pat -> 





Ram Bras Rar v. Emperor, 19 Cr. L, J. 943 667 
S. 406 875 
——— s. 408 9 


2 
.S« FO8—Criminal breach of trust by clerk 
or servant—Marksman engaged by station master, 
whether servant of Railway Company— Orercharge 
retained by marksman— Offence. 
+ Accused was engaged by a station master to mark 
and load goods delivered to the Railway Company 
for despatch and was paid out of an allowance grant- 
ed by the Company to the station master. The 
latter also entrusted the accused with the writing 
up of the cash register. The accused recovered a 
certain sum as au overcharge froma consignor of 
goods and converted it to his own use. He was 
thereupon tried and convicted of an offence under 
section 408 of the Penal Code: 

Held, that the accused, not being a clerk or servant 
of the Railway Company, could not be convicted of 
an offence under section 408 of the Penal Code in 
respect of the sum received by him. A KARIM-UD- 
Din v. EMPEROR, 16 A. L. J. 696; 19 Cr. L.J. 967: 40 


A 665 f 86 
S: 420 447, 658 
m~ SS. 447, 497, 511 —Criminal trespass 
with intent to commit adultery—Oomplaint by huse 
band, whether necessary. 

Where the object of a trespass is fo commit an 
offence, such offence must be possible on the part of 
the person to be convicted of the trespass. 

Where an offender enters the premises of his 
neighboor on his way to the private spartments 
occupied by that neighbour's wife with intent to 
commit adultery, the offence of criminal trespass 
is complete long before the stage of an attempt 
to commit the adultery is reached. 





d 
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Therefore, the complaint of the husband is not 
necessary for proceedings in, respect of house-trespass 
to commit adultery. N EMPEROR v, DHANTUA LODHI, 
19 Cr, L. J. 881 77 





—$. 448 807 
— S. 465 871 
——— $s. 497; 511 77 


Permanent tenure-holder, whether re- 

presented by zemindar in title suit. y 

The interest of a permanent tenure-holder is 
not represented by either of the rival landlords in 
a suit between themselves to establish title to lands 
comprising the tenure. C Suis Cuanpga Roy 
OHOWDHURY v. HARENDRA LAL Rat CHOWDHURY, 22 
C. W., N. 721; 28 0. L, J, 223 315 


Pleadings—Rleas, inconsistent, whether can be 
taken—HEaxecution application, dismissal of, and re- 
ference to suit—Suit, order in, effect of. 

Where a suit to enforce a security bond filed in 
a Privy Councilappeal was dismissed, on the grounds 
(1) that the necessary parties had not been implead- 
ed, and (2) that the claim was barred by section 
47 of the Code of Civil Procedure, and on an 
application for execution to enforcegthe said security 
being made, the decree-holder was met with the 
plea that an order passed before the institution of 
the above suit in a previous execution proceeding, 
referring him to seek his remedy by suit, operated 
asabar to a fresh application for execution: 

Held, that the order passed inthe suit had the 
effect of nullifying the previous order passed in the 
execution proceeding. 

A party who sets up a plea, to which effect has 
been given by a Court in a previous proceeding, 
should not be allowed to set up another plea incon- 
sistent with itin a subsequent proceeding broughi 
for the same relief O Bastı BEGAM v. SAJJAD MIRZA, 
21 0.0, 188 a 


Possession of benami purchaser under void 
transfer for more than 12 years, effect of—Adverse 
possession, 

A benami purchaser, holding under a void transfer 
but remaining in possession of the property for more 
than 12 years from the date of the purchase, acquires 
by prescription a good title to the purchased property 
as against the ostensible purchaser. O Sassan MIRZA 
v. Nawal KHANAM 69 


, consiructive, whether claimable by trespasser. 

A trespasser cannot claim the benefit of constructive 
possession, © Suis CHANDRA Roy CHOWDHURY v. 
HARENDRA Lat Ral Cuownnory, 22 O. W, N.721; 28 
C. L. J. 228 315 


Power-0f-attorney, construction of ~ 
Minor, suit against—Admission by unauthorised 
agent, whether binding on minor. 

A power-of-attorney should be construed strictly. 

Where a power-of-aitorney relates to matters 
connected with the management of a minor's jagir 
only, it cannot, in the absence of express provisions, 
be held to authorize the person in whose favour it 
has been executed to defend the minor’s title to the 
jagir ina suit. Any statements or admissions mado 
by such agent ina suit against the minor relating 

to the jagir cannot, therefore, bind the minor. N 

NAZAR ALI v. ASHRAF ALL 28 
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Pre~emption >. 
‘Acquiescence, what. amounts 

willing to sell: his own share. i 

‘In a suit brought by the plaintif for, pre- -emption >.- 
onthe ground that he was a co- sharor in the pro- 
perty sold ` anda brother of the vendor while the : 
vendee was a co-sharer only, it appeared that ‘tlie 
plaintiff was heavily in debt at the time of .sgle, 
that, he had no money and that he was willing tò 
sell his own share in the property to the yendes 
along with his brother: 

Held, that this conduct of the plait amounted 
to an acquiescence by him in the sale, and that his 
suit must, hantas: be dismissed. A ANcHAL-v. 
DaALIP SINGE, 16 A, L.J, 179 : i ea 

its 


, suit for 
, suit for, dismissal ga PH “recovering 
costs out of deposit—Suit decreed -op appeal— 

Deposit, whether to be treated asintdct. ``- 

A suit for pre-emption was dismissed by the first 
Court with costs. The vendeé thereupon recovered 
his costs.from the deposit of one-fifth of the purchase’ 
price made by the plaintiff: On appeal the suit was 
remanded and the plaintiff eventually got a décree: 

Held, that the deposit made by the plaintiff must 
be treated as if ig were intact, and that the plaintiff 

“was bound to pay into Court only the balance of the 
purchase price after deducting the full amount of his 
deposit, P GIRDHARI LAL v. ATTAR, g6 P. W. R. 
1918 511 


3p 418 
to—Plaintiff 





an 


“ox 
4 





„suit for, whether must embrace entire pro- 

perty sold 894. 

Trees standing on land and right of easement, 
whether go with land. 

In a suit for possession of a piece of land by 
pre-emption, the trees standing on the land and 
all rights of easement appertaining to the land pass 
with the land, N BALOBRAO APPARO v. Anan Rao 





Presidency Towns Insolvency Act 
(IH of 1909), S. 7, order under—Suii to set 
aside order, maintainability of—Appeal—Remedy, 
proper. 
. No suit lies to set aside an order passed under 
section 7 of the Presidency Towns Insolvency Act. 
The proper remedy for the party aggrieved is to 
appeal against the order. IVE OFFICAL ASSIGNEE oF 
MADRAS vt. MANGAYAR KARASU AMMAL, 40 M. 1178 
(Foot note A 298 
S. 17, 25—Insolvency proceedings, whe- 
ther bar execution of decree—Euecution—Insolvency 
of judgment-debtor—Limitation, running of. 

The pendency of an insolvency proceeding under 
the Presidency Towns Insolvency Act does not of 
itself, in the absence ofa protection order under, 
section 25 of the Act, bar the remedy of a deoree- 

. holder to execute his decree by arrest of the judg- 
ment-debtor. Limitation for execution of a decree, 
therefore, continues torun against a decree-holder 
during the pendency of an insolvency proceeding and 
he is not entitled to exclude the period during which 
the insolvency proceeding has been pending from the 
period allowed for execution of the decree. 

A decree-holder arrested his judgment-debtor in 
execution of his decree. On the 19th Angust 1911, 





however, the judgment-debtor was released on the : 


production of an adjudication order made under the 
Presidency Towns Insolvency Act. ‘No further action 
was taken by the decree-holder andthe execution 
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«a 1918 
Presidency Towns Insolvency Act 
— concld. . 
: proceedings dropped. In Taunt: 1916 the, adjadica- 
~ tion was ainulled.’ "“The decree-holder then applied 
. for execution: G 
Held; that in the absence of a «protection “order 
ander section 26 of the Presidency Town Insolvency. 
Aci the decree-holder was at liberty to execute his 
deoree by arresting.the judgment-debtor,” and that, 
` therefore, limitation, continued to run against the 
decreetholder and the present application for execu- 
tion was barred by time, Pat Suto Saran RAM v. 
+BASUDEO- cle "SAHU; (1918) Pat, 357 798 


798 
—— sS. 49 - . ` 529 
Probate and ‘Ad ministration Act 

Vof 1881), SS. 76s ‘98 — Orders for eqhibit- 

ing accounts, scope of. = 

Sections 76 and ‘98 cf the Probate and Adminis- 
tration Act contemplate orders merely directing the 
exhibiting of accounts in Court. Orders + purporting 
to fix the capital of the trusts and giving directions 

+ for their administration are entirely outside the scope 
of these sections. S Noranpas v. Kisunrpat, 12 8. 
L. R. 27 a 

S. 98 750. 

Procedure—Judges, change of —Successor, whe- 
ther bound to accept finding of predecessoion certain 

issues.; 








A Judge who -is called upon to decide a case, on» 


the conclusion“ of all the evidence is not bound by 
the_previous décision of his predecessor on cortain 
issues, and can decide them afresh. LB OFFICIAL 
AssIGNEE v. MAHOMED Hany, 11 Byr. L. T.97 555 
Pro~note, suit on—Question whether executant 

signed it as security Jor other persons,’ “whether can be 

determined.: 5 . è. 

In a suit on a promissory note the ‘question whether 
the defendant, executant of the note, signed-it by 
way of security for others cannot be tried or deter- 
mined, except so far as it affects the question of con- 
sideration. © DURGA CHARAN v. Laxar- Narain 917 - 
Provincial Insolvency. Act (IN of 

1907), S. I16—“Pending”, meaning of Leave 

to commence suit, when to be obtained—Court, in- 

herent authority of, to terminable proceedings m 

insolvency. 

A legal proceeding is said to be ‘ ‘pending,” as goon 
as commenced, and until itis concluded, that is, so 
long as the Court having original cognizance of it 
can make an order on the matters in issue, or to be 
dealt with therein. 


A Court has no inherent authority to terminate the 
proceedings in an insolvency and deny to oreditors 
and debtors, the exercise of rights clearly conferred 
by Statute. 

Insolvency proceedings would be considered as 
still ‘pending’ within the meaning of section 16 of the 
Provincial Insolvency Act where the Receiver has not 
yet been discharged and the insolvent has not 
applied for and obtained his discharge. 


The ‘leaye’ to commence a suit, referred to in 
section 16 (2) of the Provincial Insolvency Act should 
be obtained before the institution of tke suit, and 
cannot be obtained subsequently to its institution. S 
JIVANJI Mamoosr v, GHULAM Hussain, 12 8. L, F: 20 
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Provincial Insolvency Act—concld. 
ss. I8 (3); 20, 47—Sale by Oficial 


~ Receiver — Purchaser obatructedzin taking pdssession— 

Enquiry by Insolvency Court—Order' directiny deli- 

very to pur chaser —Oivil Procedure Code (Act Y of 

1908), 0. XXI, rr 97, 98— Jurisdiction, of Insolvency- 

- Court—Suié for declar alion of. obstructor’s title, ine a 

junction and, possession, maintainability” of. 

The’ pówėr conferred by section 18 (8) of is 
Provincial Insolvency Aot is intended to enable the, | 
Receiver to obtain control’ of the insolvent’s pro- ~ 
perty and not to proyide for the detérmination of 
questions of title as betweén*the. insolvent and 
third-parties, This provision is not intended to 
confer jurisdiction over a person against whom - 
the insolvent has merely a řight enforceable by 
suit. ra 

“An Insolyency Court, has, therefore, no jurisdiction 
to institute an enquiry “under Order XXI,. rules 97 
and 98, Civil Procedure Code, into an’ alleged rešist- 
ance to a purchaser at the Official Receiver’s sale 
taking possession of the property. 

Where an order has been passed bythe Insolvency 
Court directing the removal of the obstruction and 
delivery of possession to the purchaser, the 
aggrieved party has a right to file a suit fora 
declaration of his title-and for an injunction re- 
straining delivery of the property to .the purchaser, 
It will not be correct to embody a prayer in such a 
suit‘for the setting aside of the order -of the Insol- 
-vency Court, as thatis a matter within the juris-. 
diction of the High Court. 

a Per Krishnan, J—Under section 18 (3) of the 
“Provincial Insolvency Act,,the Cours has power, in 
a proper proceeding instituted before it by the 
Receiver, to enqiire into and decide on the merits 
of an adverse claim to possession set up by a third 
party. + fea 

The rules of the Civil Procedure Code can be 
availed of only where section 47 of the Insolvency 
Act applies. To apply that section it must be shown 
that there was some proper proceeding under the 
Act in the Insolvency ‘Court, for section 47 merely 
provides for the procedure to be adopted ‘in regard 
to proceedings undef this Act.” 

An order passed by an Tnsolvency Court under 
Order XXI, rules 97 and 98 without jurisdiction may 
be sot aside by the High Court on appeal, but that 
does not bar a fresh suit by the aggrieved party. WI 
MADDIPOTI PERAMMA V. GANDRAPU KRISHNAYYA, (1918 
M. W. N. 479; 8 L. W, 136; 24M. L. T. 106 30 
——~ §. 20 308, 577 
S. 22—‘‘Aggrieved,” ‘meaning of—Applica- 

lion under section—Limitation. 

Where a Receiver in insolvency at the instance 
of a creditor attaches and takes possession of a 
property as the property of the insolvent, a third 
person claiming to be the owner of the property 
becomes “aggrieved” within the meaning of section 22 
of the Provincial Insolvency Act; so that an applica- 
tion by him under that section should be made within 
21 days from the date of the act ofthe Receiver 
in taking possession. © CHARU CHANDRA BHATTA- 
CHARJEE V. Lem CHANDRA MOOKERJEE 62 
S. 47 -308 
Provincial Small Causes Courts 

Act (IX of 1887), S. 25—Jurisdiction, ques- 


tion of, decision of—Revision, whether lies. 
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Provinciai Small Causes Courts 
Act—coneld. 
“A suit for, compensation for breach of contract 
having been brought in the Court of Small Causes 
at Agra, a -preliminary objection was raised that 
the alleged breach having taken place at Allahabad, 
: the Court at Agra had no jurisdiction. The Court, 
after taking evidence, held thab it had jurisdiction: 
Held, that no revisioni§lay against the order, inas- 
much ag fhe case had not been decided on the merits 


“nor had it, been ‘disposed of within the meaning 


of section 25 of the Provincial Small Causes Coarts 
Act. A MAKEAN Lab Parsorram Das v, OHUNNI LAL 
Bris Lar, 16 A.L. J. 777 - 610 
Sch. II, Art. 441 —Debt paid off by one 

of several: heirs—Suit to recover share from co-heir 

— Jur isdiction of Small Cause Court, 

Where one of ‘several heirs of a deceased Muham- 
madan pays offa debt due by the deceased and then 
sues his co-heirs to recover their share of the debt, 
the’suit is cognisable by a Court of Small Causes and 
is not excluded from its cognisance by Article’ 41 of 
Schedule II to the Provincial Small Causes Courts 
Act. A MAHMUD ALI v. Taamz-UN-nissA BIBI, 16 A, 
L. J. 787 8 





: 42 
-Public Gambling Act (lil *of 1867), 


aS amended by Act I of I917, 

ss. 3; 4—Keeping common gambling house—~Being 

Sound in gaming howse—Prouf— Presumption, 

In order to’ sustain the conviction of an accuscd 
person for keeping a common gambling house it is 
necessary for the prosecution not only to prove 
that the accused owned the house, or was the oc- 
cupier of it, and that instruments of gambling were 
kept or used in it, but that they were kept or 
used for the profit of the accused. In the absence 
of evidence to show that profit or gain was actually 
made, a conviction cannot be maintained upon 
mere suspicion, 

Where it is not established that a particular 
house is a common gaming house, the presence of 
the accused in that house can raise no presump- 
tion against them, and even if the house is a 
common gaming house, no presumption will arise 
against them unless it can be shown that gambling 
was going on at the time when they were present. 
A RAGHUNATA v, EMPEROR, 16 A, L. J, 760; 19 Or D. 
J. 958 s10 
S. 13—Public place, whalis—Betting and 

gaming, distinction between—Betting, whether offence 

— Betting book, whether instrument of gaming, 

The words “public place” in section 13 of the 
Public Gambling Act, 1867, signify a plaĉe to which 
the public resort asa ‘matter of fact, whether of right 
or with the permission of a private owner. 

In order to obtain a conviction under section 18 of 
the Public Gambling Act, it must be proved that tHe 
accused were found playing for money or other 
valuable thing with some instrument of gaming 
(ejusdem generis with cards, dice or counters) used in 
playing any game not being a game of mere skill. 

Recording bets or laying bets about an uncertain 
event which the recorders and betters cannot prevent 
or bring about isnot playing a game within the 
meaning of section 18 of the Public Gambling Act. 

A book in which sets are recorded is not an 

“Instrument of gaming” within the meaning of section 
13 of the Public Gambling Act, 
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` Public Gambling Act—concld. 


Mere betting is no offence in the Central Pro- 
vinces or Berar. N Gagsu v. BMPEROR, 14 N. T R. 
“187; 19 Cr. L, J. 917 33 
Punjab: Courts. Act (III of 1914). Be 
Punjab Limitation (Ancestral Lang 

Alienetion) Act (I of 1900), Art. 2, 

applicability of-—Limitation Act (1X of 1998), Sch. 

I, Art, 141—Suit by-reversioner after death of widow 

- Limitation applicable. 

A suit by a reversioner to recover possession of 
ancestral land after the death of the alienor’s widow 
is governed by Article 141 of the Limitation Act and 
not by the Punjab Limitation Act, even where the 


alionor died after the latter Act came into force, | 


inasmuch as the reversioner . could not sue for 
„possession during the lifetime of the widow of the 
“glienor. P GANESHA Ram v. Pangu Sinem, 95 P.R. 
1918 977 
Punjab Motor Vehicle Rules, Dr 


E aa 
unjab ‘Pre-emption Act (lof Wah 


S. 30 
Punjab Tenancy Act (XVI of 1887), 

S. 4 (6)—“ Landlord”, meaning of—Pre-emption 

—Sule of occupancy rights to mortgagee with posses- 

sion of proprietary rights—Vendor's collateral, whe- 

ther can pre-empt. 

The term ‘landlord’ as defined in section 4 (6) of 
the Tenancy Act includes a mortgagee in possession. 

, Where, therefore, plaintiff sued for possession by 
pre- -emption of certain land sold by defendant No, 1, 
an occupancy tenant, tothe mortgagees with possession 
of the proprietary rights: 

Held, thatthe plaintiff was not entitled to succeed, 
inasmuch as the sale must be held to have been 
made in favour of the landlord. PNANAK v. BHAGWAN 
Sinan, 149 P, W. R. 1918 3 


S. 77 — Proviso added by Act II of 1912 
— Jurisdiction of Civil and Revenue Couris—Suit 
for possession -~Pleadings—Haamination of parties 
by Court—Defendants claiming occupancy rights. 

In an ejectment suit the’ plaintiffs asserted in the 
plaint that the defendants were mere trespassers 
and the defendants in their written statement con- 
tended that the plaintiffs had no rights whatsoever 
in the land, but on examination by Court the plaint- 
iffs urged that the defendants were their tenants- 
at-will and the defendants pleaded that they were 
occupancy tenants of the settlers of the village: 

Held, that under the proviso added by Punjab 
Act TIT of 1912 to section 77 of the Punjab Tenancy 
Act the plaint must be returned for presentation to 
the Revenue Court. P Ara Urtau KHAN v. UMAR 
Din, 68 P, L. R. 1918; 171 P. W. R. 1918 594 


Rallways Act (IX of 1890), S. 122— 
- Unlawful entry upon Railway premises—Offence, 
essence of. 

The essence of the offence under both the clauses 
of section 122 of the Railways Actis unlawful entry. 
Mere unlawful entry makes the offender liable toa 
fine of Rs. 20 but if after the unlawful entry he 
refuses to leave the Railway, on being requested to do 
so, his offence becomes aggravated and he renders 
himself liable to a fine of Rs. 50, 


_, 
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Railways Act—conod. 


If the original entry is lawful, a subsequent refusal 


_ to leave on being requested to do so would not make 


the original entry unlawful or bring it under clause 
(2) of section 122 of the Railways Act, which is but an 
aggravated form of the offence under clause (1). C 
DURRELL v. KUMUD KANTA CHAKRABARTY,, 22 0, W.N. 
575: 19 Cr. L. J. 878° 

Record of Rights, entry. in—Presamption—. 

Burden of proof 5 
Reformatory Schools Act (VIII of 

1897) —Offenter under s. 304, Penal Code, whe- 

ther can be dealt with under that Act. 

As laid down .in Punjab Government Notification 
No.37 of 20th January 1906, a convict under section 
304 of the Penal Code is not liable to be dealt with 
under the Reformatory Schools Act. P Emperor v` 
NUR Muuamnapd, 17 P. R. 1918 Cr; 25 P. W. R. 1918 - 
CR; 19 OR. L. J. 917: 91 P. L. R. 1918 433 
Registration Act (XVI of 1908), Ys 


ss. 17, 49— Map and chitta sea al. 
lotments on partition, whether require registration, 

A map anda chitta put in to prove that the land 
indispute was allotted ona partition to a certain 
person, cannot be said to be instruments falling within 
the purview of section 17 of the Registration Act and 
thus requiring registration. C BRINDABAN CHANDRA 
Ds v. KRISHNA MOHAN DE 159 
s.49 159 
S. 49—Charge, unregistered, creation of, on 

moveables and immoveables, effect of. 

Where there isa blend of moveable and immove- 
able properties in respect of which a charge is’ 
created, if the document creating the charge is not 
registered, it will only deprive the promisee of his 
right in the imtioveable property and will not affect 
his rights in the moveable property. WI Pusaparti 
VENKATAPATHIRAIJU GARU v. VATSAYAYA VENKATA 
SUBHADRAYYAMMA 6 
Regulation XXV of 1802 733 
Regulation VI of 1831 733. 
Remand, order of—Party accepting remand, whe- 

ther can object subsequently. 

The appellant obtained from the District’ Judge 
a remand on the ground among others that the 
decision ina former boundary suit was not to be 
treated as res judicata between the parties: 

Held, that if the appellant was not satisfied with 
the order as to res judicata, he should have appealed 
against the order but that having taken the remand, 
he must be taken to have accepted the condition laid 
down by the Judge as to res judicata. C JADAVENDRA 
NANDAN Das MAHAPATRA V. GAJENDRA NARAIN or 
MAHAPATRA, 28 C. L. J. 208 
Res Judicata 54 
-— Co-sharer zemindar purchasing tenure—Suit 

against neighbouring zemindars and their tenants for 

declaration of title—Decree, whether ros judicata as 
regards zemindari title. 

The plaintiff, who was proprietor of a 4/6ths share 
of a zemindari, purchased a teunre under it in 
execution of a decree for his share ofthe rent. One 
of the defendauts having successfully put forward 
a claim to the tenure in the execution proceeding 
on the ground that he held it under some other 
defendants who were the propriotors of another 
zemindart adjoining that of the plaintiff, the plaintiff 
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Res Judicata-—contd. 


brought a title suit against all the defendants ani 
also the defaulting tenure-holder, asserting his 4/5ths 
zemindari title and his right to the tenure, in which 
it was decided that as a certain river formed the 
boundary between the twò neighbouring zemindaris, 
the plaintiff had title to the lands in suit: 
:, Held, that the decision was res judicata between 
the parties not only as regards the plaintiff's title to 
the tenure but also as regards his zemindari title to 
the lands in suit: ~ 

Held, also, that the decision could not operate as 
res judicata against the persons to whom the tenure 


was mortgaged before its execution sale and who. 


purchased the same in execution of a decree on the 
mortgage, as those persons were not made parties to 
the suitand could not have been represented by the 
defaulting tenure-holder, who held only the equity 
of redemption, so that those persons were entitled 
to show that some of the lands purchased by them 
in execution of the mortgage decree were not includ- 
ed in the defaulting tenure, but as regards such of 
those lands to-which the plaintiff's zemindari title 
was declared in the previous suit, those persons 
being parties to the present suit should pay to the 
plaintiff such rent as was agreed upon between them- 
selves and the rival zemindars from whom they got 
settlements of those lands. C Sais CHANDRA Roy 
CHOWDHURY v. HARENDRA Lat Rar CHOWDHURY, 22 
0. W. N. 721: 28 O. L. J. 228 
Custom, erroneous decision on point ‘of, whe- 
ther operates as res judicata— Question not necessary 
to be decided. ° 
—'The question of the existence of a custom is one 
of fact and an erroneous decision on a question of 
custom between the same parties operates as res 
judicata in a subsequent suit, even though the 





- subsequent suit relates to other property than that 


concerned in the former suit. 

Where, however, it is not necessary to decide æ 
‘question of custom as ` against a party to a suit, a 
decision on the question does not operate as res 
Yudicata against that partyin a subsequent suit, P 
TANI v. TARA OHAND, 82 P. R. 1918; 160 P. W. R. 1918 

373 
Execution proceedings—Non-transferable 
holding—Failure te raise objection as to non-trans. 

Jerability in previous execution proceeding—Ustoppel 

—Tenant, whether can object tò sale of non-transjer- 

able holding to which landlord consents. 

A tenant can object to the sale of a non-transfer- 
able holding in execution of a money-decree even if 
the landlord consents to it. 

lfa tenant judgment-debtor omits to raise an 
objection as to the non-transferability of a holding in 
an execution proceeding in which the holding is 
attached, he is estopped from raising it ina subse- 
quent execution proceeding in execution of the same 
decree. Pat Bamesuwar SINGH v. Kesuwar RAIL 
: 790 








Matter not decided by Court-—Suit for 
declaration of title by survivarehip, dismissal of = 
Subsequent suit for declaration that certain aliena. 
tions shall not bend reversion, maintainability of— 
Causes of action. 
A decision cannot operate as ves judicata on 8 
question which the Court deliberately abstained 


{pom deciding. ~ 
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Res Judicata—concld. 


. The dismissal of a suit based on the allegati 
that the plaintiff took acertain property by pec 
ship on the death of a certain person, cannot operate 
as res judicata on tho claim of the plaintiff, put for- 
ward ina subsequent suis, for a.declaration that a 
kot kobala executed by the deceased and a conipro- 
mise decree entered intoin a suit to enforce it are 
not binding. on the inheritance when it comes to 
the hands of the plaintiff asa reversioner. C Hara 
Narain BEAR v, SRIDHAR PANDE ` 2 
Rent suit, finding in—Kabuliyat held to be 
à) valid and effective—Subsequent suit to -challenge 
validity of kabuliyat, maintainability of. 

The question whether the decision ina rent suit 
can operate ag res judicata on matters other than 
the relationship of landlord and tenant, depends upon 
what were the issues raised and decided between the 
parties in the rent suit. 

Where in a rent suit,a kabuliyat has been held 
on a judicial determination, to be valid and effective 
as against the tenant and to have been properly 
executed, a subsequent suit by the tenant for a 
declaration that the kabuliyat is null and void ig 
barred by the rule of res judicata. G BENI MADHAB 
CHACKRABUTTY v. BHOLA NATH MAJILA 8 
Restitution, application for, nature of—Restora- 

tion of possession—Application, subsequent, for mesne 

profits, maintainability of—Limitatron. 

On the 2xnd March 1909 plaintiffs got a decree 
for recovery of possession of some immoveable pro. 
perty. In pursuance of that decree they took 
possession on the 24th September 1910. The 
defendant appealed against that decree to the 
High Court and succeeded in getting it reversed on 
the 4th June .913. The defendant then took 
possession of the property on the dth of December 
1913. On the :nd.of June 1916 the defendant 
applied, under section 144 of the Civil Procedure 
Oode, for restitution of mesne profits in respect of 
the property for the period during which the plaint. 
iffs were in possession, namely, from the 24th 
September 1910 till the 4th December 1913: 

Held, (1) that the defendant was not debarred 
from claiming mesne profits by. reason of the provi- 
sions of Order IT, rule 2, of the Civil Procedure Code: 

(2) that the right to apply having acdrued to the 
defendant on the date of the High Court’s judgment 
viz, 4th June 1913, the application was within time 
and the defendant was, thorefore, entitled to mesne 
profits for the whole of the period from 4th Septem. 
ber 1910 to 4th December 1918. Pat KruPASINDHU 
Roy v. BALBHADRA Das, 3 P. L. J. 367 47 
Revenue papers; entries in, value of ~Under- 

proprietary right, claim for. 

Where a person is entered in the revenue papers 
as an under-proprietor, but it appears from other 
evidence that he does not hold such a status, the 
entry in the revenue papers is of no avail to him for 
the purpose of establishing his title as an under- 
proprietor, © Ram Rup SINGH v. Dest Persusp 
SINGH, 5 O. L. J. 513 754 
Revenue Survey maps accuracy of—Pre. 

sumption. 

‘There is a rebuttal presumption of acou i 
favour of the Revenue Survey map C sus Onara 
Roy CHOWDHURY v, HARENDRA Lat Rat COHOWDHURY, 
220, W, M721; 28 C, L, J. 228 315 
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Revision 171,443 
Santhal Parganas Regulation (IH 

of 1872); S. G—Interest on interest, whether 

can be alluwed—Morlgage suit—Paramount title, 
= whether can be enquired into~-Decree, form of—Civil 

Procedure Code (Act V of 1908), O. XXXIV. 

Under Order XXXIV of the Civil Procedure Code 
a mortgage decree must set fourth the amount due 
on the latest date of payment. Thisis the decree 
which is contemplated by section 6 of the Santhal 
Parganas Regulation. 

Section 6 of the Santhal Parganas Regulation is a 
bar toa decree for interest upon interest. Interest 
subsequent~to the decree musi be limited to interest 
on the -principal advanced and the costs of the 
suit. > 

In mortgage suits the paramount title of parties 
other than the mortgagor or his representative-in- 

“ interest cannot be 
KUMARI v. Satya NIRANJAN CHakraBerty, (1918) 
Par, 305 
Service tenure, palayams held under—Crant 

for Military and Police services—Alienation by 
zemindar—Abolition of services before alienation, 
- effect of —Liability of palayam for poligar’s debts— 

Omission to issue permanent sanad, effect of—Regula- 

tion XXY of 1802, Regulation VI of 1881 and Madras 


Act III of 1895, scope and effect of—Spes succes- 


sionis, mortgageund sale of, effect of,on transferor’s 

title— Mortgage decree — Personal liability clause, sale 

on foot of—Vendee, adverse possession of, whether 
bars successors of mortgagor—Limitation, commence- 

ment of. 2 

In India, apart from Statute, lands held on service 
tenure are inalienable beyond the lifetime of the 
holder, 

The subsequent enfranchisement of the lands 
from service will not-validate alienations previously 
made. 

Lands originally held onservice tenure and which, on 
that ground, are inalienable, become alienable on the 
abolition of the services. They become subject to the 
ordinary laws of descent and disposal as in the case 
of ordinary property. 

Section 8 of Regulation XXV of 1802 recognises 
and gives effect to the above principle. 

The omission to issue orthe delay in issuing a 
sanad under Regulation XXV of 1802 finally settling 
the peishcush payable by the holder, will not affect 
the alienability of such lands after the abolition of 
the services. ; 

The effect of section 5 of the Regulation was to 

“release the lands forthwith from the condition of 
rendering Police service orat any rate that was the 
policy of the Government and there is nothing in 
the Regulation to prevent effect being given to that 
‘intention without the grant of a permanent sanad. 
The prohibition against alienation of the lands on 
the grounds of public policy definitely ceased after 
the passing of Madras Act III of 1895 which has 
repealed Regulation VI of 1831 except to a limited 
extent 

A mere transfer of a spes successionis in property 
does not operate on the transferor’s interest when 
he gets possession of the property. 

‘Obiter —Where a poligar or zemindar who ordi- 
narily represouts the estate is dispossessed and fails 
to sue for possession, the person dispossessing him 
gets an indefeasible title after 12 years and the 
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Service tenure—concld. 
- I 


successor of the dispossessed zemindar cannot claim 
a fresh starting point from the date of his succession 
unless he shows that the previous holder had 
effectually debarred himself from suing and there 
was no one who could have sued successfully.: 

MIDNAPURE ZEMINDARL COMPANY, LTD v. MALAYANDI 
Appayasamr Natcxer, 34 M. L. J, 538; 24 M. L. T. 
1: 41 M. 749; 8 L. W, 382 733 
Set=off—Jlaim barred at date of filing of written 

statement, whether can be set off. 

A claim which has become barred by limitation 
at the time of filing of the written statement in a 
suit is not a debt legally recoverable by the defend- 
ant from the plaintiff and cannot, therefore, be 
allowed to be set off against the plaintiff's baim. 
C KANAILAL KUNDU v. NITYA SARAN MUKHERJEE 
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Specific Relief Act (1 of 1877), S. 

39 —Limitation Act (IX of 1908), Sch. I, Art. 91— 

Cancellation of instrument, suit for—Limitation, 

starting point of. 

The word ‘entitled’ in Article 91 of Schedule I of 
the Limitation Act means entitled by law, i e, tinder 
section: 89 of the Specific Relief Act. 

“In a suit for cancellation of a document time will 
begin to run from the time when plaintiff becomes 
aware of facts which create in him a reasonable 
apprehension that he will suffer injury if the document 
be left outstanding. WI BALASUNDARA PANDIAM 
PILLAI v. AUTHIMULAM CHETTIAR 505 
S. 42 820 
S.42—Declaration, suit for, maintainability 

.of—Property in possession of third person —Further - 

relief, whether can be asked, 

Where on the death of a person several persons 
claim to be his heirs, and the property 
in dispute is in possession of a tenant who 
refuses to pay rent to either party until one party 
or the other establishes his title to the property, 
the possession of the tenant must be deemed to be 
on behalf of the rightful owner, and each of the 
claimants is entitled to bring a suit for a declaration 
of his title without suing for possession of the pro- 
perty in dispute. A RATAN Morr v, TILAK ORAND, 16 
-A, L. J 666 
——— S: 42—Declaration that Will containing 

power toadopt was not executed, suit for, maintain. 

ability of —Discretion of Court. 

A suit lies under section 42 of the Specific Relief 
Act for a declaration that a Will giving power to 
the testator's widow to adopt a boy was not in fact 
executed. 

Per Seshagtri Aiyar, J—Whenever- a cloud is cast 
ox attempted to be cast ori the title of a plaintiff, he 
is entitled io come to Court under section 42, But 
where the cloud is flimsy or of a shadowy character 
or where the machinery of the Court is utilised to 
unnecessarily harass the defendant, the Court might 
refuse to grant reliefeven though the plaintiff can 
exercise his right of suit. PADMANABJUDU v. 
BucwamMa, 86 M. L. J. 144;8 L. W. 335 702 

Stamp Act (II of 1899), ss. 38, 40, 
57—Document, insufficiently stamped-—Deficit duty 
levied by Collector—Reference to High Court, whe- 
ther competent. 

Where a Collector holding that a document is not 
sufficiently stamped levies the deficit duty and 








~ 


~ 
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penalty and then. certifies -that the document is suffi- 
ciently stamped, the case before the Collector is fully 
decided and a reference ‘ ta. the High. Court under 
section 57 of the Stamp Act is not competent. In 
such a case, there is no.room for any further disposal 
by tha High. Court in accordance with ,section 59-of 
the Act. A Tn the matter of Kuts CHAND, 16-A. L J. 
as 40°A, 128. 
———_s8..40,.5 299 
— Sch... art. 13—Bill of eachangé— 
Order on firm to pay specified sum to certain 
person or bearer. A 
An order directing. a certain firm to pay a speci- 
fied sum of money to a.certain person or bearer is a 
bill of exchange, payable on- demand and is charge- 
able With. a duty, of one anna under Article.'3 of 
Schedule I of the Stamp Act. 
AND Co,,,In re, 11 Bur. Li, T. 87 





/ 


Subordinate Court; duty of, to follow ruling 


of High Court. 


kuna) 


A: Magistrate-should not follow: a ruling of a High 


Court to whioh-he is-not subordinate, when he hasa 
ruling of the High Court to which he-is subordinate 
before him. A Azizun RAHMAN v. Hansa, 16'A. LoS, 
Ti5;.19 Cs, L. 5.926 


O5S—Remoteness—Charitable bequest, whethèr 


subject to rule against. perpetuities—English: rule, 


whether applicable to Indian bequests. 

Section 101,of the Succession, Act-applies. to all 
_ bequests, whether they are of a charitable nature 
or not: 

The question whether a. bequest is invalid for 
remoteness, does not.depend upon: what did in fact 
‘happen but updn-whether under the: terms of the 
“will the bequest might be delayed beyond the time 
specified in..section 101 of the Succession Act. 


. The positive language, of. the Succession Act as 


contained in the provisions.of-section 101 is sufficient 
to preclnde the application of English Law. 


A..testator, after. bequeathing certain properties to’ 


a chprch snbjéct to certain. conditions, , directed 


that should the conditions be ever broken or in any, 
..! way, infringed, then.the properties shall bo made 


over to. another church: , 
Held, that ce gift over was.invalid for remoteness. 


C: Jones, J H., v ADMINISTRATOR- ak OF 
BÉNGAL | ae 383 
——— Sa .105.: 383 


Ss.. 269; 293 Esecutor, power of, to 





` deal. with property of. deceased —Legacy—Assent of 


executor, effect of, 

An execntor, , after. having” giyen. his.assent to a 
legacy, is nob competent to deal further with the 
property bequeathed. 

An executor, although he has the, power to dispose 
of, the property,of the deceased in such manner as 
he thinks fit under, section 269 of the Succession Act, 
- must be able to give reasons for.doing so. © PENHEIRO 
v. JOTINDRA na Morar - SEN, 280. L.J. 141 289 


- 3 289 
- Suits Sults Valuation Act (VU of 1887), S. 


I 1—Under-valuation of suit—Prejudice to défend- 
‘ant. 

_ Where a suit, which has been. undervalued is 

4 tried by a Munsif’s “Court, the defendant can 


299. 


‘F C Bur Rarsurn 
~ 561. 


441- 
Suceession Act (X of. 1865); ss. IOL, 
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reasonably say that he has been prejudiced by 

the case being tried by a Court which had no 

jurisdiction to try it. C “Mammas _AGARWALA. Ve 

AHAMAD ALI MAHAMAD 932 

Surrender, implied—Paymené of rent-on behaif 
of tenant, 

A mere non-cultivation of a holding by or on 
behalf of a tenant is notin. itself: sufficient to con- 
stitute an- implied surrender, N Suampao v. SATYA - 
Buawy Bat ə 
Thak map, probative value.of 49 
Transfer of Eroperty Act (IV of 
, 1882), ss. 3,6 (e), 8 —Transfer of share 

along with profits already accrued due, validity of— 

Suit to recover profits, maintainability of. 

Under. section 8 of the Transfer of Property Act 
only profits accruing after the transfer pass with 
the land: Profits, already accrued due are not a 
beneficial interest in the land, since the land’ cannot 
_be-transferred with retrospective effect. - 

A suit, by an assignee of a village share along . 
with the profits accrued due prior “to the sale, to 
recover such profits isnot maintdinable, inasmuch 
as itis a suit for the enforcement 8f a mere right 
to sue within the meaning of clause (e) of section 
6 of the Transfer of Property Act. N Laxupat SAHAT 
v. TIKARAM 158 


= ss. 5, 6, 58. * 

Anassignment of future property is not invalid 
in India, Section 6 of the Transfer of Property Act 
does not contain a total-prohibition against the 
assignment of all future property, but must be | 


` construed as an exception to the general rule in 


favour of transfers of property, present and future, 

Portions of a section should be construed ejusdem 
generis with the rest of the section. 

The words ‘of a like rature’ in.clause (a) of section 
6 indicate that the ‘possibility’ referred to therein 
must belong to the- same category as the chance of 
an heir-apparent ` or the chance of a relation 
obtaining a legacy, 

Under section 58 of the Transfer of Property 
Act, a property can be specific so long as ib. is 
identifiable, though it may not be in existence on- 
the date of the transfer. A transfer, therefore, if 
otherwise valid, is not rendered inefficacious by 
reason of the subject-matter not having been in 
existence on the date of the agreement. Mi PUsAPATI , 
VENKATAPATHIRAJU GARU v, VATSAVAYA VENKATA ` 
PUURA y's 563 
—— sS. 6 (a) 599, 853 
——— S. 6 (a)—Taluqdar’s dila and Hindu 

widow, estates of, difference between. 

A transfer made by a Hindu reversioner.of his 
expectant interest in an estate prior to the year 
1882 was void, not under section 6 (a) of the Trans. 
fer of Property Act, but under the Hindu Law., 
O Haz Nars KUAR v. INDRA BAHADUR SINGH, 5.0, 
L. J. 277 
——ss.6(b),; 109, III (g)—Lease— 

Reversion, transfer of—Forfeiture for breach of con- 

dition—Transferee, whether can enforce forfeiture 

ahere breach occurred before transfer. 

A transfer of the reverdion of a lease carries 


“with it the right to enforce forfeiture of the lease 


for breach of g condition, even where the breach 


. Lar, 50. 


Pd 
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has occurred prior to the transfer, B VisHvEsuvar 
VIGHNESHVAR SHASTRI v. MAHABALESHYAR SUBBA 
Buatra, 20 Bom. L. R. 767 
—-—~ S. 6 (e) : . 158 
S. 6 (@)—Assignment—Oontract of service, 
whether assignable. - © o> 





A contract of service being a personal contract is~- 


not assignable before breach, as the transfer would be 
of a mere rightto suo, N Karan Kuan v, DANGUSHTI 





S. G (€)—Profits, transfer of right to receive, 
validity ef.. : - 

A transfer ofa share of the profits of a village 
which have at the time actually accrued due, is an 
assignment of a debt and not of a mere right to sue 
and is, therefore, not bad in law under the provisions 
of section 6 te) of the Transfer of Property Aci, 

‘although the transfer ofa right to sup is a necessary 
jncident of the transaction. QO BHARAT SINGH v. 








BINDA CHARAN, 6 O. L. J, 398 634 
s.8 : 158 
s. 19 723 
s. 38 z 853 








S. G1 -*Estoppel, doctrine of—Consent of 
true owner—Transferee from trespasser, position of —~ 
Acquiescence of real owner, effect of. . > 
The legal principle which is embodied in section 

41 of the Transfer of Property Act is based upon the 


doctrine of estoppel, and the mere circumstance? 


that the real owner kept silence and advanced no 
claim for a long time cannot be treated as evidence 
of such an implied consent on his part to the con- 
tinuance of the trespasser’s possession during that 
time, as can be profitably availed of by a transferee 
from the trespasser. © SATYED-UN-NISA v.’ Marko 
L. J. 391 687 
S. 52--Lis pendeng, doctrine of, applicabili- 
ty of-—Landlord and tenant—Lease by ijaradar, 
after eapiry of ijara and during pendency of eject 
ment suit, validity of. : 

W., who was the owner ofa 12-annas share and 
an ijaradar of the remaining four-annas share of 

ecertain lands, made a settlement of the lands òn 
the expiry of the ijara, while a suit by the proprie- 
tors for his ejectment from the four-annas share 
covered by the ijara was pending: 

Held, that the raiyats with whom TV. had settled 
the lands were liable to be ejected from the foure 
annas share covered by the ijara by the proprietors 
thereof, as W. did not act in good faith in making the 
gottlement. C FELU Sarkar v, HEMANTA KUMARI 
DEBYA 





365 
SS. 52, 6O—Mortgage—Redemption, suit 
for, by some of several mortgagors—Acquisition of 
portion of equity of redemption by mortgagee pending 
swit,~effect of— Lis pendens, doctrine of, applicability 
of —Plaintiff, whether can redeem whole property. 
Where a mortgagee acquires a portion of the 
mortgaged property, the right ofthe owner of the 
other portion of the property to redeem the whole ig 
not absolute. In such a case the right of redemption 
depends upon the will of ths mortgagee. He can 
insist upon the mortgagor’s seeking redemption of 
the entire mortgage; but if he acquires any portion 
of the mortgaged estate, he.can in that case insist 
that the plaintiff ehall not be allowed to redeem 
more than his own share of the mortgaged estate, 


“ 
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Where a mortgagee acquires a portion of the 
mortgaged property, pending a suit for redainption 
by some of several mortgagors, it cannot be said 
that by taking such. a transfer he affects the rights 
of the plaintiffs under the decree or order which 
may be made in the suit, Section 52 of the Transfer 
of Property Act has, therefore, no application to 
such a case, and the mortgagee can insist upon his 
right, to confine the plaintiffs to a suit for redemp- 
tion of their share of the mortgaged property 
only: O RAMADHIN v. JOKHAN, 60. L. 3.248 [15 
S. 53- Fraudulent transter—Presumption. 

In & suit for declaration of title, the plaintiff set 
up a kebala (conveyance) executed in his favour by 
his father. The defendant, a judgment-creditor of 
the father, pleaded that the kobala was voidable 
under section 53 of the Transfer of Property Aot. 
Boththe lower Courts, holding that there was no 
evidence that the plaintiff's father had- any debts 
at the time of the kobala, decreed the suit, although 
it was proved that the kobala was executed in the 
very year in which the defendant obtained his 
decree against the plaintiff's father: 

Held, that the decision of the lower Courts conld 
not stand, as neither of them had considered the fact 
that the kobala was executed at atime when the 
executant was well aware of the probability of the 
decree of a substantial sum being passed against 
him, and also as neither Court in considering the 
evidence and facts of the case had set clearly 
before its mind the presumption created by clause 
(2) of seotion.53 of the Trarsfer of Property Act. © 
Maras AGARWALA v. AHAMAD ALI Manamap 932 
§.53 Preference to one creditor-——Mortgage 








in favour of creditor to secure payment of genuine ' 


E debt, validity of, as against other creditors. 

A mortgage executed by debtor in favour of 
one of his creditors to secure the payment of a 
genuine debt, the properties mortgaged not exceed- 
ing in valuethe amount which they are: intended 
to secure, is not invalid ander section 53 of the 
Transfer of Property Act as against the other 
creditors, even where the mortgage bond is taken 
after the mortgagee-creditor has knowledge that 
other creditors of the mortgagor are exercising 
pressure for the re-payment of debts due to them. 
C Basu Monan SAHA v. Kristo Das Roy, 22 0. W, 
N. 982 





; 12 
SS. 54, 59—Contract Act (IX of 1872), 

s. 202— Mortgage by deposit of titlé-deeds— Possession 

transferred to mortgagee— Registration, whether 

necessaryy—Mortgagee, whether can be ejected without 
payment of mortgage debt. 

In consideration of a loan advanced by the defend- 
ants tothe plaintiffs the latter made over certain 
Jands to the former together with their title-deeds, 
the arrangement being that the defendants should 
yemain in possession of the lands and take the rents 
and profits thereof in lieu of interest. Subsequently 
the plaintiffs sued for possession of the lands on the 
ground that no interest in the lands had passed to 
the defendants in the absence of a registered docu» 
ment: i 
Held, (1) that there was nothing in the Transfer 
of Property Act or the Registration Act to require 


a registered document for such a transfer of posses. - 


sion as wag effected in this cage, imasmuch p- 


4 
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the transaction was not one of sale or mortgage 
requiring such an instrument under sections 54 and 
59 of the Transfer of Property Act; 
(2) that the defendants had a chargeon the land 
- dnd were entitled to retain possession thereof until 
the charge was paid off, and in the meantimé to 
take the rents and profits in lieu of interest as 
arranged at the time when they were put into 
possession; : 
(3) that from another point of view the defendants 
might be regarded as having received authority from 
‘the plaintiffs to manage the lands and to receive the 
.rents and profits in lieu of interest, and as such 
authority was given to them in consideration of the 
loan to the plaintiffs; the authority could not be 
terminated under.section 202, Indian Contract Act, 
until the loan was repaid. L B Suwe Lon v, Hna 
Gywsz, 9 L. B. B. 172 133 
f—S. 54, whether exhaustive —Ejectment— 
Equities in favour of person in possession—Agree- 
ment, unregistered, for conveyance, whether can be 
pleaded by defendant in answer to ejectment suit. 
Under the influence of the defendant brought to 
bear upon the execution-purchasers of his lands, the 
plaintiff got from them a transfer of those lands for 
a consideration subject toan oral agreement to 
reconvey a part thereof to the defendant. While 
the defendant was in possession of that part the 
plaintiff brought a suit to eject him therefrom: 
Held, that as the. defendant’s possession was itself 
a title which the plaintiff must displace before’ he 
could eject the defendant, the plaintiff's suit could 
not succeed even though it was too late for the 
defendant to sue for specific performance of the 
oral agreement ` = 
Pèr Richardson, J,—The Transfer of Property Act 
does not contain the whole law on the subject of 
transfer of property. © MAHAMMAD SHAFIKUL Hug v. 
Keisana GOBINDA Dutra, 28 O. L: J, 77 2 
———~ S. 55 (2)—Covenant, implied, nature of. 
The covenant implied under section 55 (2) of the 
Transfer of Property Act is merely that the interest 
which the seller professes to transfer to the buyer 
subsists and that he has power to transfer the same. 











N DHARAM CHAND v. GORE LAL S 886 
s. 5 563 

s. 59 133 

s. 60 115 

-- S. 72 4 751 
ss. 74, [Ol -—Morigage—Subrogation, 


right of, enforcement oj, by suit—Payment of prior 

mortgage, whether gives right to subrogate —Intention 

— Presumption, 

The right of subrogation is an equitable right and 
where itis a simple mortgage right that has been 
acquired, it can be enforced’by a suit against an 
auction- purchaser. : 

A purchaser of the equity of redemption paying 
off a prior mortgage out of the purchase-money is 
presumed to keep it alive as against puisne mort- 
gagees when it is to his interest to do so. The ques- 
tion is one of intention. Wi RAMA Rao v. MANDACHA- 
LUGAT, (1918) M. W. N. 505; 8 L. W. 176; 24 M.L. 
T. 133; 85 M; L. J. 467 882 
S. 76 751 
SS. 76, 101 —2xtinguishment of mortgagee 
rights—Accounts, 
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Section 76 of the Transfer of Property Act does 
not apply to a case where the mortgage has in fact 
become extinct. Pat Basawan Sines v. GANGAPHAL 
Rat = 
——— S. 9I—Agra Tenancy Act (IT of 1901), s. 

10—Mortgage of sir ploisemSale of proprietary rights 

by mortgagor—Mortgagor, whether can redeem. 

Plaintiff executed a usufructuary mortgage of 
certain sir plots. Subsequently his proprietary 
rights in the land were sold and were purchased by 
the defendants, who lateron also purchased tho 
mortgagee rights in the sir plots, Plaintiff brought 
a suit fo redeem the usufructuary mortgage executed 


.by him: D 


Held, that as soon asthe plaintifi’s proprietary 
rights were sold be became an ex-proprietary tenant 
of the sir plots under seotion 10 of the Agra Tenancy 
Act, and that as the mortgage stood between him 
and his right to occupy the land as an ex-proprietary 
tenant, he was a person whohad an interest in the 
property within the meaning of section 91 of the 
Transfer of Property Act and was, therefore, entitled 
to redeem it, A MUHAMMAD Hussain KRAN v. 
HANUMAN, 16 A. L. J. 796 e 


S.: O91 —Mortgage—Redemption— Interest in 
mortgaged property, what is—Perpetual lessee, whe 
ther can redeem. 

The interest which entitles a person to redeem 
must be derived directly or indirectly from the 
mortgagor since the making of the mortgage. In 
other words, a person may redeem only if he is 
affected by the mortgage; if he is not affected by it, 
there is no occasion for his redeeming and he can. 
not be permitted to do so. 

A mortgagor in possession may make a lease 
conformable to usage in the ordinary course of 
management; but it is not competent to him to 
grant a ledse on unusual terms or to alter the 
character of the land or to authorise its usein a 
manner or for a purpose different from the mode 
in which he himself had used it before he created 
the mortgage. 

The owner of certain malik makbuza plots morte 
gaged them to the defendant and subsequently 
granted a perpetual lease thereof to the plaintiff, 
The defendant obtained a sale decree upon the 
mortgage, without making the -plaintiff a party to 
the suit, and himself purchased the mortgaged 
property in the execution sale Tho plaintiff there. 
upon brought a suit to redeem the mortgage: 

Held, 41) that the plaintiff's lease was contrary 
to usage and was, therefore, not binding on the 
defendant; 

(2) that the foreclosure and sale in pursuance of 
the mortgage prejudiced the plaintiff's interest in 
the mortgaged property and he was, therefore, 
entitled to redeem it. .N SHANKER Sinan v, HUKUM. 
CHAND, 14 N.L. R 117 


S. 101 224, 882 

S» 1lOG—Landlord and tenant- Lease 
providing for re-entry on- certain conditions—Notice 
to quit, whether necessary. 

The provisions for serving a notice to quit ona 
lessee were inserted in the Transfer of Property 
Act to provide for cases where the partics to the 
lease are not regulated by their contract, 











1075 


Transfer of Property Act—coneld. 


Where a lease itself provides that the landlord 
may ab any moment resume possession of the land 
on payment of full compensation to the lessee for 


the buildings he may have erected thereon, there ` 


is no necessity for giving a notice to quit under 
section 106 of the Transfer of Property Act in order 
to entitle ike landlord to get back khas possession 
of the land: C MONINDRA Naru CHOWDHURI v. RADHA 
‘Prosanno Gon 

———88. 108 (5), I 15—Lease, assignment of 

—-Assignee, position of—Forfeiture of lease. 

Section. 116 of the Transfer of Property Act 
designedly confines forfeiture to the case of an 
under-lease, so that where a lessee has assigned his 
entire interest under the lease the assignee’s interest 
cannot be forfeited by any act of the original lessee. 

:B Goran Jayvant BHIRGAONKAR v, “SHRINTIWAS 
Vitar Pas, 20 Box. L, R. 880 
——S. 108 (j)—Lease, 

original, liability of, for rent. 

Under section 108, clause (j), of the Transfer of 
Property Act, the liability of a lessee to pay rent con- 
tinues even after'he has parted with his interest in 
the lease, and it js no answer to a suit for rent that 
the transferee from the lessee is willing to pay the 
rent,” © AKRURMANI BAISNABI v, MADHAB CHANDRA 
CHAKRABARTY 
——— ss. 109, III (œ) 198 
-= SV LIS x “635 
———— §$.:130—‘Actionable claim,’ assignment of 

—Assignment effected by entry in accounts, validity 

of —‘Instrument in writing, meaning of—Novation, 

absence of, whether material. RAS 

The words ‘instrument in writing, in section 120 
of the Transfer of Property Act, do not mean @ 
document couched in technical language or in any 
particular form. What is intended is that the 
transfer should be made in writing and it is sufficient 
if the intention of the creditor to transfor the debt 
due to him to the transferee, can be gathered from 
the writing. A 

After the date of the transfer, the transferee is 

» the only person entitled to sue for the debt. 

. An assignment made ina statement of accounts 
by way ‘ofan entry is an assignment within the 
‘section. 

An assignment does not become invalid for want of 
consent of-the original debtor or by reason of the 
absence'of a novation of contract. Mi SEETSARAMA 
AYYAR v. NARAYANASWAML PILLAI 


TrespasSS—Chhajjas projecting over neighbour's 

land, , 

Erection of chhajjas (cornices) in a house so as to 
project over a neighbour's land constitutes a trespass 
on.that land.’ OQ Kuxy BIHARI Prasap v. Basbxo 
Prasan, 5 O, L.J. 464 950 


Injunction, suit for—Trees overhanging plaint- 

tiffs -land Damages, proof of, whether necessary. 
Where trees belonging to one man overhang 
another man’s land the latter has the right to cut 
off the overhanging portions of the trees, and he 
has ‘the right also to maintain an action to enforce 
that right, if it is disputed, apart from any ques- 
tion of damages.,.B Visuxu JAGANNATH JOSHI v. 
Vasupro RAGHUNATH OKA, 20 Bou. L, R. 826 629 


transfer of—Leasee, 
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Suit against joint trespassers—Defendants act- 
ing in concert— Title in one defendant, whether can 
be relied wpon by others. aye hs 
A defendant who is sued as a trespasser can: rely 

upon the title of his co-defendant if both are alleged 
to have been acting in concert, even though his - 
own derivative title is not proved. Ni BHAOSINGH v, 

Manipat ‘550 


Trial by Jury -Functions of Jury in appraisind 
value of confession, 


The question of the relevancy-and admissibility of 
a confession is for the Judge to'decide.: When he has 
-decided that it is relevant and it has been laid before. 
the Jury, it is for them to appraise its valué as evi. 
dence and one test whioh they will have ,to apply is 
whether it appears to them to have been freely and 
voluntarily made, C Emperor v. KABILI Katori,; 22 
TO. W. N. 8€9; 19 Cr. L, J. 959 ` BI 


Property purchased by husband in name of wife—m 

Advuncement—Presumplion—English Law. 

The rule of English Law that when a husband 
buys property in the name of his wife he should be 
presumed to have done so for the benefit of the wife, 
applies to persons of British nationality resident in 
India, and the mere fact that siter the purchase 
the husband continues to manage, the property and 
collect rents is not sificient to rebut the presumption. 
LB KERWICK v. KERWICK 7 ‘376 





S..88—Person in fiduciary position taking 
edvantage of position and securing benefit—Trans- 
action, validity of. 

Plaintiff and her sister, who had been brought up 
in the house of their uncle, the defendant, -and were 
under his influence, executed a sale-deed in his 
favour for an inadequate consideration. After ‘the _ 
death of her sister the -plaintiff brought a suit to 
recover-the property conveyed by the sale-deed: 


Held, that the defendant stood in a fiduciary 
position towards the plaintiff and her sister and 
that, therefore, under section 88 of the Trusts Act, the 
sale-deed was null and void both as regards the.share , 
of the plaintiff and that of her sister. B Govinp RAMYI 
GANJALE v. SAVITRI Rama Taosaz, 20 Box. L. T 

“911 


Undue Influence—Interest, : heavy rate of — 
Proviso for capitalising arrears of interest 
U. P. Court of Wards. Act (IV of 
1912), Ss. 54, applicability of-—-Title of ward 
defeasible, effect of —Pre-emption, ‘suit for, whether 
must embrace entire property sold. ý 
The provisions of section 54 of the U. P. Court of 
Wards Act cover all suits relating to the property 
of any ward, that is, any property belonging to him, 
though his title thereto may be defeasible by reason 
of a claim for pre-emption which may be maintainable 
jn regard to the same. 


The rule that a suit for pre-emption must embrace’ 
the entire property sold, unless the plaintiff is not 
entitled to claim pre-emption in regard to any 
portion thereof, is inapplicable where the interests 
of the vendees, inter se,are distinct or where they 
have since been separated or divided, 


. 


Volk XLVII} ~ 
U. P. Court of Wards Act~-<concla. 


4 SA plaintiff cannot claim the benefit. of the institu- 
tion of a suit against-a dead person for the purpose 
~of- extending “the * period -of "limitation against his 
heirs,O -NAUSNEHAT-SINGH'Uv, DEPUTY: COMMISSIONER, 
Unao, È 50; Le J546 
4U. P’ Land Revenue Act (Ill of: L9UF), 
"Sa FE 1 —Partition—Jurisdiction’ of Civil Court to 
wadeterniine question of title, 
e '-A‘Civil Court: has ño jurisdiction to determine a 
question of title with regard to a property under 
' ¥partition before a‘Revenue: Court, unless the latter 
Court refers the question for decision to the former 


Court by an order passed explicitly under section 111 ` 


ofthe U P. Land-Revenne’ Act. ‘O"Onausar pot 
v. BAKHTAWAR SINKUR, B O.L. J. 446 

“U. P. ‘Municipalities‘Act (Il of 1616), 
` SE 326—Suit agaizist > Municipality for declaration 
“of title and injunction—Notice, whether necessary — 

‘Bait, maintainability of. 
The’ defendant ‘Municipality served a notice on 
-the plaintiff, on 17th June 1916, requiring him to 
remove a platformwhich projected on to a public 
road. “Plaintiff gerved a ‘notice ‘of action. on the 
“Municipality on “146h July 1916, and ‘on the ‘4th 
oe August instituted a suit against’ the” ‘Municipality for 
atdeclaration that ` the * platform was’ his ancestral 
` property, and. that-‘the notice ‘issued by the Munici- 
‘pality for ‘the demilition thereof was’ invalid, and also 

„prayed foran injunction: 

‘Held, (1) that the suit-was -in substance one rae a 
déclardtion of title and was not a suitin which the 
only relief claimed was-an injincfion and that, 

_ therefore, the exemption containéd in clause (4) of 
‘section 826 of “the ` U. P.. Municipalities -Act 
was'not applicable “to ‘its 


-_ 


' © (2y that the suit: having Leen commenced before ` 


the expiry of ‘two\ months after the service of the 
nobi¢e prescribed. by section 326 (1) of the U. 
' P. *Munivipalities “Act wag premature and must 
` be dismissed, A MUNICIPAL Boarn OF ‘BENARES 
u: GAJADHAR, 16-A; L; J. 798 
“Universities ‘Act (VIII “Of: 1904), 
“ss 21“ C1), (E) (D), "25 (D, (2y om 


‘Vendor. and: purchaser. iene T 
` conveyance that ‘on purchaser being dispossessed 
-wendor would not be: liable—Purchaser, failure of, to 
` get possession—Refund of purchase-money, suit for. 
Plaintiff made a speculative -purchase of a piece of 

land ‘from ‘the defendant. .The” latter protected 

himself by insering a clause “in the conveyance to 

‘the effect that ifthe plaintiff -was dispossessed by 

anybody other than the vendor ‘defendant, the latter 

would not be liable to the purchaser: 

‘Held, that on his failure to get possession of the 
land, ‘the’ plaintiff was not entitled > to a refund of the 
e -purchage-money. C INDRA Narain Das v. BADAN 
OHANDRA Das 2 
Vendor, duty of, to protect-purchaser's title— 

” Caveat emptor, ‘doctrine. of, applicability of. 
“Where a purchaser’s title is impeached in a 
‘suit to which’ the vendor isa, party and the latter 
makes an admission which renders a decision 
‘adverse: to the purchaser inevitablé, and the pur- 
' chaser -therenpon’ allows the suit to go against 
him, the vendor cannof subsequently, “in a suit 
by the purchaser to recover the purchase-money 
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from him, turn round -and say that the abandon- 
ment of the defence by the purchaser which was 
brought about by his own admission was impro- 
vident. In such a case there is a failure of the 


4. ` consideration for the contract of sale without any 


fault on the part of the purchaser, and the 

vendor is, therefore, liable to refund the purchase- 

money. ‘Pat Bnarru Ran v. Gaxoa PRASAD Gory 
`- P. L, 1. 358 


37 
. Wajib-ul<arz, entry in, value of 823, 920 
“WIT, construction of — Bequest, religious, for perform- 


ance of thaligais in temples—Allocation of income 
‘not. indicated—-Uncertainty— Surplus income, appro- 
priation of, for religious instruction, legality of ~ 

Cy pres,' doctrine of, applicability of, to Indian con- 

ditions—A ppointment of vars (successor) for conduct- 

ing charity, effect of—Trust, creation of ~Hvidence 

Act. -I of .872), ss. 6, 32 (3), (7)-—Statements by 

testator in judicial dnd other proceedings, adnvissibili. 

ty of. 

One A., a Hindu, left a Will appointing his brother's 
sonas his vars “to conduct charities Tiruvedanthai, 
‘Tirukkadalmalai and Tirupathi with the help.of my 
The mode of conductfng the charity 


the temples on the Tirunakshatram day, but no 
Special allotments were made for ths purpose. 
At the registration of the Will in his house the 
testator declared before the Registrar that he intend- 
ed by the Will to bequeath properties to charities. 


"Ib also transpired that, in a suit against the testator 


for a declaration that part- of the properties in 
dispute and some other properties did not belong to 
him solely, the testator had filed a written statement 
stating that he acquired the properties for charity 
and intended to make a testamentary disposition in 
that behalf. Ina suit instituted under section 92, 
Civil Procedure Gode, for removal of the Ist defend- 
ant, the vars aforesaid, from-trusteeship and for a 
scheme for the management of the trust: 


Held, (1) that the dedication was definite and not 


- yoid for vagueness or uncertainty; 


(2) that the mention of the word ‘vars in the 
Will did not make the ist defendant the sole owner 
of the properties subject to.the carrying out ofthe 
directions relating to charity, but only constituted 
him trustee for the charities; 

(8) that the direction as to ‘the performance of thali- 
gai was not meant to be exhaustive but only illustra- 
tive and that it was competent to the Court, after 
the- allotment of a particular fund for the thaligai, to 
direct the rest of the incometo be doyoteg for impart- 
ing religious instruction; 

(4) that statements made by the testátoť at the 
registration of the Will andin judicial proceedings 
relating to the properties comprised in the bequest 


- were: admissible under sections 6 and 32 of the 


Evidence Act; 

(5) that the trust was a public and not a private 
trust. 

Per Abdur Rahim, J.—The rule as to cy pres is 
quite in harmony with the teachings of Hindu 


- Sastras and has been applied in many cases relating 


to charitable gifts by Hindus. 
Per Seshagiri Aiyar, J ~The principal consideration 
where the object mentioned does not exhaust the 
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corpus .of the fund, is to find out whether there 
was à general testamentary intention or purpose. 
‘yen though the object may be specified and the 
pequest otherwise definite, if the law will not allow , 
“the application of the fund for the purpose, it may be 
that the Courts are not at liberty to infer a general 
testamentary intention in f.vour of charity in general . 
and to direct the, application of the property to 
other purposes of a charitable kind. ~~ 

| The primary rule is to ascertain whether the object 
- aimed at by the testator could be carrid out without 
making a new Will-for him. Although there may 
be vagueness in the selection of the places or in 
the allocation of the funds, so long as it is ascer- 
tainable that the testator had a particular object in 
view aud that he intended that the funds left by 
him should be appropriated to that object, Courts 
are bound to see that the persons appointed by the 
testator do not misappropriate the funds. 

If the Court can ascertain that there was a general 
charitable intention, the fact that the particular 
object for which the charity was intended did not 
exist or that the fund intended for that charity 
could not exbħust the whole income, will not be 
any reason for holding that the bequest failed in 
whole or in part. If it appears that the donor intend- 
ed that, in any event, the fund should bo devoted 
to charity and that a partioular institution was 
named merely as the channel by which that intention 
was to be effected, the whole fund will be regarded 
as having been dedicated to charity and the Court . 
will proceed to carry out the intention of the testator 


on the principle of cy pres. 


The rule of English Law that even answers to - 


interrogatories may be regarded either as a codicil 
or a Will may not apply to testamentary dispositions 
in India. Under the Hindu Wills Act and the Indian 
Succession Act it is doubtful whether such informal 
declarations could be regarded as testamentary. 
There is uothing inthe religion of the Hindus 
in their traditions and in “the consciousness 
ofthe people, which will compel Courts to respect 
prejadices which sap at the root of religion and 
which pervert and not advance its precepts, There- 
fore, whenever grants made to religious institu. 
tions are not ear-marked or, if ear-marked, are nob 
intended to exhaust the recurring income, and 
whenever they are madeasa general thanksoffering, 
it is proper and legitimate to direct their application 
to the promotion of knowledge. . 4 
Indian Courts have ample powers fo give 
directions towards the application of the trust income, 
even though the trustee may not himself be com- 
petent similarly to apply it. The doctrine of cy pres 
should receive as extended an application as possible 
so as to give effect to the true intent and aim of the 
donot. His lapses, his ignorance and his failure to 
understand the situation should not fetter the 
Courts so long asthe purposes specified by him are 
not violated. IVi MUTHUKRISHNA NawKen v. RAMA 
sDRA NAICKEN 
pania construttion of—-Qift byimplication— English 
rules, applicability of, to Hindu Wills—Bequest by 
Hindu to his daughter—Absolute estate, grant of, 
presumption ag to —Dzvise to two daughters, one with 
and the other without offspring —Direction that off- 
spring to-be born to. daughter having no issue should 


INDIAN: CASES. > 
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take like offspring of other daughter—Ewpress words 

of gift to latter, absence of, effect of. * - 

The general principles of construction governing 
English Wills are applicable also to Hindu Wills, e g., 
where there are no express words of gift but the gift 
can be implied from the language used inthe Will, 
the Courts should have regard to the dominating 
intention of the testator and effectuate that inten- - 
tion by ascertaining itfrom the entire scheme of 
the Will. . 

There is no positive presumption of Hindu Law that 
a gift by a person to his daughter is ofan absolute 
estate. i $ 

A Hindu testator devised his property to his two 
daughters, S. and A. A. had issue at the time of the 
death of the testator while S had none’ The Will 
recited that as A. was attending to the testator’s 
comforts and had male offspring who, would perform 
karmams (ceremonies after death} tohim, he gave her, 
two out of three shares and he gave S..who had no 
issue, the remaining one share. The Will further 
recited that any person adopted by S., should not 
get her share, but that if any male child was born to 
her he should, like the children of A., enjoy his 
mother’s share from generation to generation: 

Held, thatthere was no giftofan absolute estate 
to A. and that though there were no express words 
of gift to her children, they took the reversion after 
As death. WI KoMANDAR Srinivasa SESHACHALU 2. 
KOMANDUR SESHAMMA, 34M. L. J. 479 . 758 
Execution, proof of— Disposing mind of testa» 

trin~ Evidence in support of Will, 

In an application for Letters of Administration with 
the Will annexed, it was not denied by the caveators 
that the testatrix had a disposing mind on the 
date on which the Will was alleged to have been 
executed. Expert evidence proved decisively that 
the impression on the Will was the thumb-mark of 
the testatrix, but it was contended that though a 
Will was, in fact, executed, it was lost and that the Will 
propounded was a forgery, having been written to 
the thumb-impression which already existed on a 
piece of paper in possession of the applicant’s 
husband, who held a general power-of-attorney from 
the testatrix. The Will was supported by the scribe 
and the three attesting witnesses, The applicant 
herself testified that she had seen the Will written, 
that it had been made over to her by the testatrix 
and that she had kept it with herself: 

Held, (1) that ib was not proved that the 





“original Will waslost and that the theory of a 


dishonest conspiracy to forge a Will could not be 


“sustained in view of the positive evidence produced 


in support of the- Will; 

a (2) that the Will was a genuine document duly 
executed by the testatrix, P BHAGIRTHI v. GHIsa 
SINGH 17 





Execution, proof of—Presumption—Sound 
disposing mind, what is—Burden of proof.. 

A plaintiff who sets up a title under a Will must 
satisfy the Court that the Will was “duly executed”, 
that is to say, he must furnish proof of execution 
which carries with it a conviction that the testator 
knew and approved of the contents of the instru- 
ment. This involves the proposition that he was 
a free and capable testator. The ordinary rule is 
that the execution of a Will by a competent testator 


2 
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raises a presumption that he knew and approved-of 
the contents of the Will; and ordinarily the competency 
of the testator is presumed, if nothing appears to 
rebut the ordinary presumption. But where the 
mental capacity of tho testator is challenged by 
evidence, itis the duty of the Court to find whether 
upon the evidence it is established that the testator 
was of sound disposing mind and did: know and 
approve of the contents of the Will: In order to 
constitute what is known in law as “a sound dispos- 


ing mind,” if must be“shown that the testator was” 


able to understand his position, able to appreciate 
his property and able tu form a judgment with 
respect to'the parties whom he chose ‘to benefit, 
`O Bas BACHAN SINGH v., BHATRANII, 5 O. L. J, 519 


; 63 
„interpretation of © = - 9I2Z 
, revocation of, proof of—Construction cf docu- 
ment— Will, interpretation of-—-Adoption, power of, 
given by Will—Adoption, validity, of—Testator, ine 
tention of. á 4 
A Will duly executed is not to be treated as 





revoked, either wholly or partially, by a Will which 
- is not forthcoming, unless it is proved by clear and 


satisfactory evidence that the later Will contained 
either words of revocation, or dispositions so incon- 
sistent with the dispositions of the earlier Will 
that the two’ Gannot’ stand together. It is not 
enough to show that the Wiltwhich is not forth. 
coming differed from the earlier Will, if it cannot be 
shown in what the difference consisted. 

Where under a Will a talukdar gave to his 


second wife in supersession of his first wife a life- 
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estate in the taluka and a power to adopt. a gon, 


and further stipulated that the adopted son would 
after her death succeed as full proprietor in the 


~manner contemplated by sectiort 22, clausé 8, of the 


Oudh Estates Act, and the second wife then adopted 
ason: ” i 
“Held, (1) that “clause 8” in the ‘Will was merely o 
clerical error for “clause 9”; 

(2) that the adoption was valid, inasmuch as the 
talukdar could give to his second wife the power to 
adopt 8 son irrespective of the Willand as the 
intentions of the talukdar under the Will were sub- 
stantially carried out, for the estate taken by the ` 
adopted son retained the characteristics of a taluka, 


A Will duly executed cannot be treated as revoke 
ed, either wholly or in part, by a Will which is 
not forthcoming, and the contents of which cannot - 
be definitely ascertained. Itis not enough to show 
that the Will which is not forthcoming differs from 
the earlier one, if it cannot be shown in what the 
difference consists. O LAT Triswawan NATH SINGH 
v. DEPUTY COMMISSIONER, Fyzapap, 6 O.L, 7. 294 


225 


Workman’s Breach of Contract 
Act (Xlll of 1859), ss. J, 2; application 
under—Procedure—Magistrate, duty of. 

An application to a Magistrate asking him to 
enforce the .provisions of sections land 2 of Act 
XIII of 1859 should nétbe summarily disposed but 
the matter” ‘should be enquired into and evidence 
fully taken, A AzizHUR RAHMAN v, Hansa, 16 A. 
L. J. 715; 19 Cr. L. J. 925 44! 
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